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From: meh@wkmaui.com

Sent: Monday, July 31, 2017 12:23 PM

To: LU Committee

Cc: Deborah Wright; James Giroux

Subject: Attn: Robert Carroll, Chair, Land Use Committee; Special Use Permit and Conditional
Permit Applications of Leona R. Wilson-Lona Ridge, LLC/588 Kulaiwi Drive, Wailuku
(LU-23)

Attachments: 2017 07-25 LETTER TO GIROUX & EXS 1-7.pdf; 2017 07-25 EXS 8-22 TO LETTER TO
GIROUX.pdf

Dear Councilmember Robert Carroll as Chair of the Land Use Committee,

Pursuant to staff's phone request of today, we are forwarding an electronic copy of Deborah Wright's July
25, 2017 letter and enclosures to James Giroux, Deputy Corporation Counsel. Thank you.

Margaret E. Harris

Paralegal

WRIGHT & KIRSCHBRAUN

A Limited Liability Law Company

1885 Main Street, Suite 108, Wailuku, HI 96793
Telephone: 808-244-6644 / Facsimile: 808-244-1013

THIS MESSAGE AND ANY ATTACHMENTS ARE INTENDED FOR THE ADDRESSEE NAMED ABOVE. IF YOU ARE NOT THE INTENDED
RECIPIENT, PLEASE DO NOT READ, COPY, USE OR DISCLOSE THIS COMMUNICATION TO OTHERS. PLEASE NOTIFY THE SENDER BY
REPLYING TO THIS MESSAGE, AND THEN DELETE IT FROM YOUR SYSTEM.

TO ENSURE COMPLIANCE WITH TREASURY DEPARTMENT REGULATIONS, WE INFORM YOU THAT ANY TAX ADVICE CONTAINED IN
THIS COMMUNICATION AND ANY ATTACHMENTS WAS NOT INTENDED OR WRITTEN TO BE USED AND CANNOT BE USED FOR THE
PURPOSE OF (I} AVOIDING PENALTIES THAT MAY BE IMPOSED ON SUCH TAXPAYER UNDER THE UNITED STATES INTERNAL
REVENUE CODE OR (II) PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PERSON ANY TRANSACTION OR MATTER
ADDRESSED IN THIS COMMUNICATION.



| WRIGHT & KIRSCHBRAUN

A Limited Liability Law Company
1885 Main Street, Suite 108
Wailuku, HI 96793
Telephone: (808)244-6644
Facsimile: (808)244-1013
E-Mail: firm@wkmaui.com

Deborah K. Wright (Email: Deborah@wkmaui.com)
Keith D. Kirschbraun (Email: Keith@wkmaui.com)
Douglas R. Wright (Email: Doug@wkmaui.com)

July 25, 2017
Via Email: james.giroux{@co.maui.hi.us

James Giroux

Deputy Corporation Counsel

County of Maui, Department of
the Corporation Counsel

200 South High Street, 34 Floor

Wailuku, HI 96793

RE: LEONA R. WILSON, APPLICANT; 588 KULAIWI DRIVE, WAILUKU

Dear James:

In follow up to our discussions, I am writing to provide you with some history
and documentation regarding my client, Leona R. Wilson’s property, as it
relates to the current proceedings before the Maui County Council. I will follow
up with some additional research as soon as possible.

A. The Lona Ridge Property at Issue

Lona Ridge, LLC purchased the 5.75 acre parcel of property identified as
Tax Map Key No. (2) 3-5-002-010 (hereinafter “the Property”) from David Paul
Neihaus (“Neihaus”) and Clifford Paul Rhodes (“Rhodes”) on June 29, 2005. At
the time, Leona Wilson, and her late husband, Bill Wilson, were the sole
Members of Lona Ridge, LLC, a Hawaii LLC. The Property was owned by Lona
Ridge, LLC, from its initial purchase in 2005 but was conveyed to Leona R.
Wilson, Trustee of the Leona R. Wilson Revocable Trust dated December 27,
2001, as amended (the “Leona Wilson Trust”) on October 18, 2014. The Leona
Wilson Trust is the current holder of title to Lona Ridge.

The Property has a street address of 588 Kulaiwi Drive and is accessed
from a cul-de-sac on Kulaiwi Drive, a County roadway in the “Wailuku Heights
Extension — Unit II Subdivision,” commonly known as and referred to as
“Wailuku Heights.” However, as discussed in greater detail below, only
approximately 9,959 square feet of the 5.75 acre Property fell within the
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Wailuku Heights subdivision and that portion is used as a gated 200-yard
driveway with terraced landscaping. See county maps attached as Exhibit “1.”
The home, pool, lawn, and the farming activities are not within the Wailuku
Heights subdivision (other than landscaping on the driveway), but rather are
on the upper plateau of the Property, out of view and a good distance away
from Wailuku Heights and any neighboring homes. Id.

Lona Ridge, LLC purchased the property in order to start a farm
supporting endangered or rare plants which are either endemic, indigenous or
brought to Hawaii by the original Polynesian voyaging explorers. Lona Ridge,
LLC planted an extensive farm of A’ali’, Aloalo, Hapu’u, Kalo (taro), Ki (ti leaf),
Maile, Ma’o (Hawai’ian cotton), Oha, Ohi’a Ha, Olena (turmeric), Pili grass, Uki
Uki, Alahehe’e, Awapuhi, Ho’awa, Iliahi (sandalwood), Koai’a, Mai’a (banana),
Mamaki, Nanu, Ohi’a (mountain apple), Ohi’a Lehua, Palapalai and Uala, all of
which have medicinal and practical uses traced to the Ancient Hawaiians.
Additionally, the Property has an extensive grove of fruit trees, including
Buddahs Fingers, Ponderosa, Meyer and Eureka Lemon, Yuzu, Bears and
Kaffir Lime, Ruby Red Grapefruit, Washington Navel and Lane Late Orange,
Dancy Tangerine, Jabong (Pamello), Fig, two varieties of Avocado, Mango,
Guava, Papaya and Lilikoi trees, as well as various other herbs and vegetables
on its grounds. Lona Ridge, LLC also constructed a residence at the Property,
which became its Member Leona’s full-time and sole residence in early 2013.

The issue is whether any of the Property is subject to the Association’s
Declaration. We contend that it is not. The Property is an undivided Lot 171
which is not defined as part of or subject to the Declaration and there is no
provision in the Declaration for part of a “Lot” to be subject to its Declaration.
Moreover, Lot 171 contains agriculturally zoned land and HRS Chapter 205
specifically prohibits the imposition of restrictive covenants upon agricultural
lands. No agricultural tourism or commercial activities have occurred or are
occurring on that four percent former Lot 144 portion of the Property.
Therefore, the Association’s attempts to regulate the entire Property or impose
penalties against the Property's owner are not supported by the Declaration,
Hawaii statute or any independent agreement. The most that any such
restrictions could ever apply to even under a liberal interpretation is the
portion that was the original Lot 144.
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B. Background of the Property’s Consolidation and Resubdivision and
Current Zoning

The Property, Lot 171, is the result of a consolidation and resubdivision
which the previous owners, Niehaus and Rhodes, completed prior to Lona
Ridge, LLC’s purchase in June 2005. By Warranty Deed dated March 8, 2002,
Niehaus purchased a 56.334 acre agricultural lot, identified as Tax Map Key
No. (2) 3-5-002-005, or Lot 169 on Map 5 filed in the Land Court with Land
Court Application No. 52 of C. Brewer & Co., Ltd. (hereinafter referred to
entirely as “Lot 169”). See Exhibit “2” attached. By Warranty Deed dated
January 10, 2003, Niehaus and Rhodes, together as Tenants in Common,
purchased a 9,959 square foot lot in the Wailuku Heights II subdivision
identified as Tax Map Key No. (2) 3-5-015-071, or Lot 144 as shown on Map 4
filed in Land Court with Land Court Application No. 52 of C. Brewer & Co., Ltd.
(hereinafter referred to as “Lot 144”). See Exhibit “3” attached.

In August 2003 Niehaus and Rhodes submitted an application to
subdivide and consolidate Lots 169 and 144 with the County of Maui and were
assigned Subdivision No. 3.205. In connection with that application, Niehaus
and Rhodes, as Subdivider, and the County of Maui entered into an
“Agreement for Allocation of Future Subdivision Potential,” which was dated
August 25, 2003 and recorded in the Bureau as Document No. 2003-177807,
providing that a maximum number of nine lots could be created. See Exhibit
“4” qgttached. Further, Niechaus and Rhodes, as the “Subdivider,” and the
County of Maui, signed a Subdivision Agreement (Agricultural Use) dated
November 3, 2003, and recorded in the Bureau as Document No. 2003-241286
for Subdivision No. 3.2052 of Lot 169 containing 55.354 acres and Lot 144
containing 9,959 square feet to be a subdivision entitled “Waikapu Heights
Subdivision” as follows: 1) Lot 144-A consisting of 5.75 acres and Lot 169-A
consisting of 50.783 acres. See Exhibit “5” attached. The Subdivision
Agreement provides in pertinent part that the portions of the land classified as
“Agricultural” by State Land Use Commission, namely all of the subdivided lots
with the exception of the 9,959 square feet encompassing the original Lot 144,
remain subject to restrictions on uses prescribed in HRS §205-4.5, the
Agricultural zoning statute. Id.

Niehaus and Rhodes separately petitioned the Land Court of the State of
Hawaii (“Land Court”) for an order consolidating and resubdividing Lots 169
and 144. On August 3, 2004, the Land Court issued an Order of Subdivision
consolidating Lots 144 and 169 as shown on Maps 4 and 5, respectively, and
resubdividing said consolidation into Lots 171 and 172. See Exhibit “6”
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attached. On August 3, 2004, the Return of the State Land Surveyor was filed
in the Land Court on Subdivision of Application No. 52, Map 7 with regard to
the Petition of Niehaus and Rhodes, Owners, for consolidation of Lots 144 and
169 as shown on Maps 4 and 5, respectively and resubdivision of said
consolidation into Parcels 171 and 172 and designation of Easements 57 and
58 affecting Lot 172; the State Land Surveyor noted that he had examined the
mathematical correctness of the application and compared Transfer Certificates
of Title 633,824 and 605,618 and found them to be in accord and noted that
Lot 144-A and 169-A had been changed Lot 171 and Lot 172. See Exhibit “7”
attached.

C. Agreement With the Wailuku Heights II Association’s Board of
Directors

In November 2004, certain members of the Wailuku Heights Extension,
Unit II Homeowners’ Association (the “Association”) objected to work being
done by Neihaus and Rhodes on the newly consolidated and resubdivided 5.75
acre Property, Lot 171, as being in alleged violation of the Association’s
Declaration of Protective Covenants, Conditions and Restrictions for Wailuku
Heights Extension — Unit II (the “Declaration”). See Exhibit “8.” Niehaus
retained James Krueger as his legal counsel to address the issue with the
Association. See Exhibit “9” attached. On November 30, 2004, Niehaus’
attorney wrote to John Sullivan of Oihana Property Management, the
Association’s managing agent, informing the Association that the former
Wailuku Heights II Parcel 144 was merged and legally consolidated into Parcel
144-A, a parcel including the former Parcel 144 and 5 to 6 acres of another lot
owned by Niehaus - TMK (2) 3-5-002-005. Id. Niehaus’ counsel further
advised the Association that the Land Court recently re-designated the two
lots: Lot 144-A was recently renumbered as Lot 171 and the other lot was
renumbered as Lot 172. Id. Niehaus’ counsel advised the Association that
Niehaus was engaged in enhancing Lot 1711, but such work was not inclusive
of land which formerly comprised Lot 144; Lot 144 was merely providing access
from the Wailuku Heights’ subdivision to the remainder of Lot 171. Id.
Niehaus’ counsel noted that the Association had harassed Niehaus, was
interfering with his potential sale of Lot 171, and the Association had no right
to object to anything Niehaus did with Lot 171 as it is a separate and legal

! Although he noted that the consolidated and resubdivided 5.75 acre parcel had been
redesignated as Lot 171, he continued to refer to it under its previous designation, Lot
144-A. For clarity, the land at issue is referred to as “Lot 171" or the “Property.”
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parcel of land and a separate lot that was never under any jurisdiction of the
Association. Id. Counsel further emphasized that the fact that the former Lot
144 became consolidated, with no objection by the Association, with other
property owned by Niehaus, thereby making up Lot 171, is a circumstance
which is not covered in the Declaration. Id.; see also Declaration attached as
Exhibit “8.” Niehaus’ counsel further advised the Association that as a result,
no portion of the Declaration applies to Lot 171 and the Association had no
legal bases to object to anything Niehaus was doing on Lot 171 — a property not
subject to the Declaration as described on the map appearing at the end of the
Declaration or as the word “Lot” is defined at page 2 of the Declaration. Id.
Niehaus’ counsel contended that use of former Lot 144, now an undivided
portion of Lot 171, for access to and from the remainder of Lot 171, is a use
permitted by the CC&Rs. Id.

On December 15, 2004, the Association’s President, Warren M. Harrison,
sent correspondence to Niehaus’ attorney, James Krueger, in which he
disagreed that the former Lot 144 could be removed from the Declaration. See
Exhibit “10” attached. The Association’s President however also confirmed
that it was true that the Association had no control over the portion of
the newly configured Lot 171 which is outside the boundaries of the
Wailuku Heights II subdivision. Id. Mr. Harrison further asserted that the
Association did have the power to review, regulate and require prior approval of
actions to be taken by Niehaus on the portion of Lot 171 within the
subdivision. Id. On December 21, 2004, Niehaus’ counsel, James Krueger,
sent a letter to Warren M. Harrison, President of the Association stating that
Niehaus would abide by the provisions of the Declaration but applicable only
as to the former Lot 144 portion. See Exhibit “11.”

The Declaration provides that it is binding on all persons acquiring any
right, title or interest in and to the real property within, or any owner of any
part of, Wailuku Heights Extension Unit Il.  See Exhibit “8.” A “Lot” is defined
as “a portion of the Real Property which is a lot as shown on a recorded
Subdivision map.” Id. “Owner” means “any Person who is the record owner of
a fee simple interest in any Lot” Id. Each Owner is a member of the
Association. Id. “Real Property” means all of the land described in Exhibit “A.”
Id. “Wailuku Heights Extension — Unit II” means “... all of the land described in
Exhibit ‘A’ together with all rights and interests appurtenant thereto, such as,
but not limited to easement rights, together with all buildings and other
improvements.” Id. Exhibit “A” identifies Lot 144, area 9,959 square feet as a
Lot that is part of the Real Property, as shown on Map 4, filed in the Land
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Court with Land Court Application No. 52 of C. Brewer & Co., Ltd.; TMK No. (2)
3-5-002-006. Id. However, neither Lot 171 (nor the former Lot 169) is
identified as a Lot and thus is not subject to the Declaration. Id.

Each Owner is obligated to pay an assessment based on each point
assigned to their Lot. Id. According to the Declaration, each provision of the
Declaration is deemed incorporated in each deed by which any right, title or
interest in any Lot by an Owner is conveyed. Id. The Declaration states that it
may be amended or changed by affirmative vote of not less than Owners
holding a two-third’s interest in Association. Id. However, the Declaration has
never been amended to bring Lot 171 into the Subdivision.

In late 2004, Leona, and her late husband, Bill Wilson, saw an
advertisement for the sale of Lot 171 and made an offer to purchase the
property from Niehaus and Rhodes. On January 11, 2005, Niehaus and
Rhodes provided Leona and Bill Wilson with a Seller’s Real Property Disclosure
Statement — Vacant Land for Lot 171. See Exhibit “12” attached. Niehaus and
Rhodes checked off “yes” on whether the property is subject to CC&Rs, but
made a notation to see attachments 3, 4, 5 and 6. Id. Attachment 3 was the
Declaration (Exhibit “8” attached), and attachments 4, 5, and 6 were the letters
between Niehaus’ counsel, James Krueger and the Association dated November
30, 2004, December 15, 2014, and December 21, 2014, in which Niehaus
ultimately agreed that he would abide by the Declaration only with regard to
the former Lot 144 portion of Lot 171. Id. In the Addendum to the Disclosure
Statement, Niehaus and Rhodes further advised that the:

Roadway through Wailuku Heights subdivision to border of
property is a paved public road. The small portion of the lot that is
part of Wailuku Heights subdivision has no roadway grading done.
An unpaved dirt road has been created through an area of area of
(sic) the property with (sic) is not in the Wailuku Heights
subdivision. This was done at the end of 2004 using a grading
permit issued by the County of Maui.
See Exhibit “12” attached.

During due diligence on the Property, the Wilsons hired attorney Peter
Horovitz, then with the firm of Mancini Welch and Geiger, to assist them. Mr.
Horovitz advised the Wilsons that he had found no provision in the Declaration
which gave someone the automatic right to bring additional lands into the
Association when those lands were consolidated with an existing lot within the
Subdivision, i.e., when the lands from the former Lots 144 and 169 were
combined and resubdivided to create Lot 171. (This information was contained
in an attorney-client privileged communication between Mr. Horovitz and Mr.
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and Mrs. Wilson and is provided solely for the County’s knowledge; the letter in
which the opinion was expressed is not being disclosed due to the attorney-
client privileged nature).

During the course of due diligence, the Wilsons’ attorney wrote to
Niehaus and Rhodes’ realtor, Vanessa Schwadenland of Prudential Iwado
Realty, Inc., and copied the Wilson’s broker as well as the escrow and title
company, Title Guaranty, requesting that the following items be clarified with
regard to the Association before the Wilsons could accept title to the property:
1) assurance from the Association that the former Lot 144 could be utilized for
access to full Lot 171 in perpetuity; 2) that building restrictions apply only to
former Lot 144 and do not apply to the portion of Lot 171 which was not made
up of former Lot 144; and, 3) the Association assessments would only take into
account former Lot 144 and not the remaining portion of Lot 171. See Exhibit
“13.” Mr. Horovitz advised the seller that these agreements should be set forth
in an amendment to the Declaration and By-laws that apply to the Association,
but that that might not be feasible within the time permitted for closing; if the
Association would give the Wilsons a binding written commitment to amend,
then the Wilsons might be willing to close within the time schedule of the
DROA.

Bill and Leona Wilson subsequently had direct discussions with the
Association President, Warren Harrison, regarding these issues and on April
24, 2005, the Wilsons sent a letter to Mr. Harrison confirming the Association
President’s verbal response to the Wilsons’ request to be given permanent
approval for the full use of the former Lot 144 for access purposes. See Exhibit
“14” attached. The Wilsons stated in that letter that they were in the process of
purchasing the 5.75 acre Lot 171, and intended to use the former Lot 144 only
as an entry to the property above where they would be building their primary
residence. Id. The Wilsons further stated that they intended to have the
former Lot 144 fronting Kulaiwi Drive designed and landscaped professionally,
all landscaping plans would be submitted to Wailuku Heights’ committees for
review and approval, but they would first have to set the driveway location as
determined by an engineering study and plan; as stated in Peter Horovitz’s
letter of April 1, 2005, they also requested that the Association agree there was
permanent access (rather than temporary use of the former Lot 144 for access)
to the new full 5.75 acre Lot 171. Id.

The Wilsons were concerned about the upcoming closing, wanted to
resolve the issues with the Association before then, and therefore took over the
communications with the Association. The Wilsons wrote to attorney David



James Giroux

Deputy Corporation Counsel
July 25, 2017

Page | 8

Jorgensen, the Association’s attorney at the time, on May 9, 2005 and agreed
as follows: 1) they would not subdivide the Property and would maintain
agricultural zoning; 2) they would construct a main house for themselves; 3)
they would construct a small cottage for the Wilsons’ staff of 17 years; 4) they
would need assurance that permanent access through former Lot 144 to the
agricultural portion would be allowed; 5) and that only the area of former Lot
144 would be taken into consideration for community association purposes, as
well as assurance that the landscaping committee would be reasonable in its
approval process. See Exhibit “15” attached.

In a follow up correspondence dated May 17, 2005 from Bill and Leona
Wilson to the Association’s counsel, David Jorgensen, the Wilsons provided
their final explanation to the Association regarding their intended use of the
Lona Ridge property, stating that they: 1) would not subdivide the 5.75 acre
parcel — new Lot 171; 2) would be constructing a main dwelling and accessory
dwelling for staff on Lot 171 per agricultural zoning regulations; 3) no dwelling
would be constructed on the former Wailuku Heights Lot 144; and, 4) the
former Lot 144 would be used as a driveway entry only and would be well
landscaped, with the plans to be submitted to the Association for their
approval. The Wilsons requested that the Association agree with them about
permanent access through the former Lot 144 as soon as possible as well as an
assurance that only the area of former Lot 144 portion of Lot 171 would be
taken into consideration for community Association purposes. See Exhibit “16”
attached.

On June 8, 2005, Paul MacLaughlin of Coldwell Banker Island
Properties, the Wilsons’ realtor-broker in the purchase of Lona Ridge, received
an email letter from Mark Ballard, Vice-President of the Association, confirming
their conversation and agreement that: 1) the Association had no objection to
the Wilsons’ building plan; 2) the Association requested that the Wilsons have
their attorneys prepare all documents related to the transaction; and 3) in
order to get approval for the driveway the five acres (Lot 171) would never be
subdivided and the Wilsons would prepare a driveway and landscape plan for
the former Lot 144 which would be submitted to the Association’s Board for
approval. See Exhibit “17” attached. This plan was done and approved by the
Association.

Just before closing in June 2005 the Wilsons created Lona Ridge LLC, a
Hawaii limited liability company, to take title to Lot 171. At the time, Bill and
Leona Wilson were the only Members of Lona Ridge, LLC. (Bill Wilson died in
March 2010 and Leona became the sole Member of Lona Ridge LLC).
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The title company retained David Jorgensen, who was already familiar
with the transaction as the Association’s attorney, to prepare the Warranty
Deed with Covenants and Restrictions. The Warranty Deed with Covenants
and Restrictions (“Warranty Deed”) was recorded in the Bureau on June 29,
2005. See Exhibit “18.” Within the main body of the Warranty Deed, it

provides as follows:

AND the Grantee does hereby acknowledge and confirm that
a portion of the Property was formerly identified as Lot 144 of the
Wailuku Heights Extension - Unit II Subdivision (the
“Subdivision”), that said Lot 144 was consolidated with the
remainder of the Property which lies outside of the Subdivision,
and that the portion of the Property formerly identified as Lot 144
remains bound by the terms and conditions of the documents
governing and controlling actions and activities within the
Subdivision, including the Declaration of Protective Covenants,
Conditions and Restrictions for Wailuku Heights Extension — Unit
II, dated January 29, 1988, filed in the Office of the Assistant
Registrar for the State of Hawaii as Land Court Document No.
1530403 (the “Declaration”).

AND the Grantee does hereby further acknowledge and
confirm that Grantee has requested that the Homeowners’
Association of the Subdivision (the “HOA”) consent to and
approve the use by Grantee of the portion of the Property
formerly identified as Lot 144 for a driveway to access the
remainder of the Property and for the landscaping by Grantee
of former Lot 144, and that said HOA has agreed to such use
and landscaping subject to certain conditions, which
conditions grantee is willing to agree to and to confirm herein.

AND, THEREFORE, Grantee does hereby covenant and
agree for the benefit of the owners from time to time of lots in
the Subdivision as follows: (1) that Grantee shall submit
driveway and landscaping plans to the HOA for review and
approval; (2) that the Property will not be further subdivided;
and (3) that no more than two dwellings shall be built on the
Property.

AND the Grantee does hereby covenant to and with the
Grantor for the further benefit of the owners from time to time of
lots in the Subdivision that, as to the portion of the Property
formerly identified as Lot 144 of the Subdivision, Grantee will
observe and perform all of the terms, covenants, conditions and
restrictions set forth in the Declaration, as the same exist or may
hereafter be amended from time to time, as well as the terms,
covenants, conditions and restrictions contained in all other
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Orders, Grants, Easements and Agreements recorded against the
Property on the part of Grantee to be observed and performed, as
and when required to do so, and will indemnify and hold and save
harmless them and each of them from any failure so to observe
and perform any of such terms, covenants, conditions and
restrictions.
Id. [emphasis supplied]
Lona Ridge and its predecessor, Leona, have been assessed common area
expenses by the Association, only as to the 9,959 square feet which used to be
Lot 144. See Exhibit “19” attached. Those payments have been made under

protest however. See Exhibit “20” attached.

D. Lona Ridge’s Agricultural Zoning and Uses, Farm Plan and Special Use
Permit

Since its purchase in 2005, Lona Ridge, LLC has spent years grading the
Property and is continually expanding and improving its farming operations,
including the Koa’ia tree farm, and which are now being continued by the new
owner, the Leona Wilson Trust. On August 30, 2006, Lona Ridge, LLC applied
for a Farm Plan Permit and the County of Maui, Department of Planning issued
Farm Plan Permit No. 2006/0120 to it on September 22, 2006. See Exhibit
“21.” The Lona Ridge property is zoned “Agricultural.”  Lona Ridge, LLC
receives agricultural tax assessments and agricultural water rates from the
County of Maui. Lona Ridge further qualifies as a farm with the U.S.D.A. Farm
Service Agency and receives reimbursements under the national USDA
Reimbursement Transportation Cost Program for its transportation costs
relating to items used for its farming operations, including gasoline for
equipment, fertilizers, pesticides and the purchase of farming equipment or
crops. In May 2012 Lona Ridge, LLC obtained confirmation from the County of
Maui, Department of Planning that it was approved to conduct guided farm
tours; the County specifically found that Lona Ridge’s proposed tours are in
compliance with Chapter 205, Hawaii Revised Statutes and Chapter 19.30A of
the Maui County Code and that guided agricultural tours are a permitted
accessory use with no other land use permits required. See Exhibit “22”
attached.

E. HRS Chapter 205
HRS §205-4.6, which was enacted in 2003 and amended in 2004,
provides in relevant part:
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Agricultural uses and activities as defined in sections 205-
2(d) and 205-4.5(a) on lands classified as agricultural shall not be
restricted by any private agreement contained in any deed,
agreement of sale, or other conveyance of land recorded in the
bureau of conveyances after July 8, 2003, that subject such
agricultural lands to any servitude, including but not limited
to covenants, easements or equitable and reciprocal negative
servitudes. Any such private restriction limiting or prohibiting
agricultural use or activity shall be voidable, subject to special
restrictions enacted by the county ordinance pursuant to section
46-4|.] [...] [emphasis supplied]

HRS § 205-2(d) provides that:
Agricultural districts shall include:

(1) Activities or uses as characterized by the cultivation of crops, .

orchards, forage and forestry;

[..]

(11) Agricultural tourism conducted on a working farm, or a
farming operation as defined in section 165-2, for the
enjoyment, education, or involvement of visitors; provided that
the agricultural tourism activity is accessory and secondary to
the principal agricultural use and does not interfere with the
surrounding farm operations; and provided further that this
paragraph shall only apply to a county? that has adopted
ordinances regulating agricultural tourism under section 205-
5[]

HRS §165-2 defines farming operation as a:

...commercial agricultural, silvicultural, or aquacultural
facility or pursuit conducted, in whole or in part, including the
care and production of livestock and livestock products, poultry
| and poultry products, apiary products, and plant and animal
production for nonfood uses; the planting, cultivating, harvesting,
and processing of crops; and the farming or ranching of any plant
or animal species in a controlled salt, brackish, or freshwater
environment. “Farming operation” also includes but shall not be
limited to:

(1) Marketed produce at roadside stands or farm markets;

(2) Noises, odors, dust and fumes emanating from a commercial
agricultural or an aquacultural facility or pursuit,

(3) Operation of machinery and irrigation pumps;

2 Maui County has adopted such rules — see Maui County Code 19.30A-010.
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(4) Ground and aerial seeding and spraying;

(5) The application of chemical fertilizers, conditioners,
insecticides, pesticides and herbicides; and

(6) The employment and use of labor.

The other cited statute, HRS §205-4.5(a) provides in relevant part:

Permissible uses within the agricultural districts. (a)
Within the agricultural district, all lands with soil classified by the
| land study bureau’s detailed land classification as overall (master)
productivity rating class A or B shall be restricted to the following
permitted uses:

(1) Cultivation of crops, including crops for bioenergy, flowers,
vegetables, foliage, fruits, forage, and timber;

[..]

(3) Raising of livestock, including poultry, bees, ... that are
propagated for economic or personal use;

[..]

(6) Public and private open area types of recreational uses,

including day camps, picnic grounds, parks, ...

[...]

(13) Agricultural tourism conducted on a working farm, or a
farming operation as defined in section 165-2, for the
enjoyment, education or involvement of visitors; provided
that the agricultural tourism is accessory and secondary to
the principal agricultural use and does not interfere with
surrounding farm operations; and provided that this
paragraph shall apply only to a county that has adopted
ordinances regulating agricultural tourism.

As used in this paragraph:
“Agricultural activity means any activity described in
paragraphs (1) to (3) of this subsection.

[...]

(18) Agricultural education programs conducted on a farming
operation as defined in section 165-2, for the education
and participation of the general public; provided that the
agricultural education programs are accessory and
secondary to the principal agricultural use of the parcels or
lots on which the agricultural education programs are to
occur and do not interfere with surrounding farm
operations. For the purposes of this section, “agricultural
education programs means activities or events designed to
promote knowledge and understanding of agricultural




James Giroux

Deputy Corporation Counsel
July 25, 2017

Page | 13

activities and practices conducted on a farming operation
as defined in section 165-2.

[...]

F. HRS Chapter 205’s Impact on Lona Ridge

The Property, Lot 171, is an undivided Agricultural lot and therefore
cannot be subject to the Declaration under HRS Chapter 205. Lona Ridge,
LLC’s initial deed to the property was recorded June 29, 2005. See Exhibit
“18.” In the body of that Warranty Deed, the grantors, Niehaus and Rhodes,
and Lona Ridge, LLC, agreed that Lona Ridge, LLC could use the former Lot
144 portion of the Lona Ridge property as a driveway, provided that the
Declaration applied only to that portion with assessments being paid to the
Association only for that portion, Lona Ridge, LLC landscaped the driveway,
and did not build more than two residence structures on Lot 171, and Lot 171
would not be further subdivided. Id.

HRS 205-4.6 states that agricultural uses and activities as defined in
HRS §§ 205-2(d) and 205-4.5(a) on lands classified as agricultural shall not be
restricted by any private agreement contained in any deed or other conveyance
document recorded in the bureau of conveyances after July 8, 2003. Both the
conveyance of Lot 171 to Niehaus and Rhodes via the Land Court Petition for
Consolidation and Resubdivision and their subsequent conveyance to Lona
Ridge, LLC were recorded after July 8, 2003. As discussed above, Lot 171 is an
entirely separate and undivided agricultural lot and may not be submitted in
part to the Declaration. HRS Chapter 205 and the Special Use Permit which
Lona Ridge, LLC control what Lona Ridge, LLC may do on its property, not the
Association’s Declaration.

I just received a letter dated July 20, 2017 from Robert Carroll, which I will be
responding to separately. [ will be referring Mr. Carroll to the information
provided to you in this letter for more detail regarding our position and bases
for our responses to his question. Should you need further information or have
any questions, please do not hesitate to contact me.

Thank you for your time and consideration.



James Giroux

Deputy Corporation Counsel
July 25, 2017

Page | 14

Very truly yours,

WRIGHT & KIRSCHBRAUN
A Limited Liability Law Company

\

DEBORAH K. WRIGHT

DKW:meh
Enclosures

cc: Leona R. Wilson (via email) (w/encl.)
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WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS:

That WAILUKU AGRIBUSINESS CO., INC., a Hawali
corporation, whose address is 255 East Waiko Road, Wailuku,
Maui, Hawaii 96793, (the "Grantor"), for and in consideration of
the sum of TEN AND NO/100 DOLLARS ($10.00) and other good and
valuable consideration paid to Grantor by DAVID PAUL NIEHAUS,
husband of Deborah Laurine Mathias, whose address is 1630
piiholo Road, Makawao, Maui, Hawaii 96768, (the "Grantee"),
receipt whereof is hereby acknowledged, does by these presents
grant, bargain, sell and convey unto said Grantee, as HIS SOLE
PROPERTY, absolutely and in fee simple:

All of that certain real property more
particularly described in Exhibit TAY attached
hereto and incorporated herein by reference,
together with all of the personal property, if
any, described in said Exhibit "A".

26158W-23 /Wailuku-Niehaus/PRM/s5u/2/6/02 -1~
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And the reversions, remainders, rents, issues and
profits thereof and all of the estate, right, title and interest
of Grantor, both at law and in equity, therein and thereto.

TO HAVE AND TO HOLD the same, together with all
buildings, improvements, tenements, hereditaments, rights,
easements, privileges and appurtenances thereunto belonging or
appertaining or held and enjoyed therewith unto said Grantee as
aforesaid, absolutely and forever.

And Grantor, in consideration of the premises, does
hereby covenant and agree to and with said Grantee that Grantor
is lawfully seised of the property described in Exhibit "A" for
an estate in fee simple and Grantor's title thereto is free and
clear of and from all encumbrances other than (1) real property
taxes assessed for the current fiscal year, and {2) those more
particularly set forth in Exhibit "A"; that Grantor has good
right to sell and convey the same as aforesaid and that Grantor
will WARRANT AND DEFEND the same unto said Grantee against the
lawful claims and demands of all persons, except as aforesaid.

The terms "Grantor" and "Grantee"™, as and when used
herein, or any pronouns used in place thereof, shall mean and
include the masculine or feminine, the singular or plural
number, individuals or corporations, and their and each of their
respective successors, successors in trust, heirs, legal
representatives and permitted assigns, according to the context
thereof, and that sif these presents shall be signed by two (2)
or more Grantors or Grantees, all covenants of such parties
shall be and for all purposes deemed to be joint and several.

IN WITNESS WHEREOF, the Grantor has executed these
presents on this ,RL‘ day of Ay , 20 02~
. T ! / T

WATLUKU AGRIBUSINESS CO., INC.

By N
Avdry Bl. fhumbley
Its\Rrygsilen

o M a0,

Bevdrly, ¥i/Crudele
Its|Secrétary

26158W-23/Wailuku-Niehaus/PRM/gsu/2/6/02 -2




STATE OF HAWAII )
) 53,
COUNTY OF MAUI )

On this 475% day of  Feloma , 20 02+, before me
personally appeared AVERY B, CHUMBLEY,'to me personally known,
who being by me duly sworn or affirmed, did say that he is the
PRESIDENT of WAILUKU AGRIBUSINESS CO., INC., a Hawail
corporation, and that the instrument was signed in behalf of the
corporation by authority of its Board of Directors, and the said
officer acknowledged the instrument to be the free act and deed
of the corporation.

Prifht Name: jZM&nﬂé'b'/hWZOLA)
Notary Public, State of Hawaii.

Lfa' My commission expires: st/ R002-
ﬂ 7

STATE OF HAWAII )

COUNTY OF HAWAII )

On this [5“" day of ;:émw ; 2002, before me
personally appeared BEVERLY Y. CRUDELE,” to me personally known,
who being by me duly sworn or affirmed, did say that she -is the
SECRETARY of WAILUKU AGRIBUSINESS CO., INC., a Hawaii
corporation, and that the instrument was signed in behalf of the
corporation by authority of its Board of Directors, and the said
officer acknowledged the instrument to be the free act and deed
of the corporation.

%//m/ A — o/ ..

Print Name: Nora Rosario
Notary Public, State of Hawaii.

My commission expires: 12-13-2002

26158W-23/Wailuku-Niehaus/PRM/sau/2/6/02 -3~




EXHIBIT "A"

All of that certain parcel of land situate in Wailkapu,
Island and County of Maui, State of Hawaii, described as
follows:

LOT 169, area 56.334 acres, more oOr less, as shown on
Map 5, filed in the Office of the Assistant Registraxr of the
Land Court of the State of Hawaii with Land Court Application
No. b2; :

Being the land(s) described in Transfer Certificate of
Title No. 1853 issued to the Grantor herein.

TOGETHER WITH a perpetual, nonexclusive easement for
access and utility purposes, over and across Easement "A-1T
situate at Waikapu, Wailuku, Island and County of Maui, State of
Hawaii, being an access and utility easement, containing an area
of 7,612 square feet, more or less, as shown on the Easement Map
attached as Exhibit "A" and more particularly described in
Exhibit "B", both attached to that certain Easement entered into
by and between the parties hereto dated Febrogry 21,2002,
filed in the said Land Court as Land Court Documént No.

(2 , and also recorded in thg Bureau of Conveyances of
the State of Hawaii as Document No. j LA

SUBJECT, HOWEVER, to the following:
1. West Maui Forest Reserve as shown on Tax Map.

2. Designation of Easement "1” as shown on Map 2, as
set forth by Land Court Order No, 56429, filed April 28, 1980.

3. Designation of Easement "52" for drainage purpose
as shown on Map 5, as set forth by Land Court Order No. 83524,
filed April 8, 1987,

1. Designation of Easement "53" for drainage purpose
as shown on Map 5, as set forth by Land Court Order No. 83524,
filed April 8, 1987.

5. Designation of Easement "54" for drainage, water

and sewer purposes as shown on Map 3, as set forth by Land Court
Order No. 83524, filed April 8, 1987.

26158W-23/Wailuku-Niehaus/PRM/g9su/2/6/02 ~-4 -




6. Designation of Easement "55" for roadway purpose
as shown on Map 5, as set forth by Land Court Order No. 83524,
filed April 8, 1987. )

7. Grant.to Hawaiiana Investment Co., Inc., a Hawaii
corporation, dated September 23, 1980, filed in the said L.and
Court as Land Court Document No. 1033576, granting a perpetual
nonexclusive easement for drainage purposes over and across
Fasement "1", besides other easements.

8. Grant to Wailuku Agribusiness Co., Inc., a Hawaii
corporation, dated June 19, 1987, filed in the said Land Court
as Land Court Document No. 1474192, granting a nonexclusive
easement for roadway, access, and utility purposes over, under,
across, along and through Lots 25, 166, 158, and 169, as shown
on Map 4, filed with Land Court Application No. 52,

9. Grant.to Hawaii States Properties, Inc., a Hawali
corporation, dated June 22, 1987, filed in the said Land Court
as Land Court Document No. 1474196, granting nonexclusive
easements for drainage purposes over, under, across, along and
through Easements 52 and 53 as shown on Map 5, filed as Land
Court Application No. 52.

10, Grant to Hawaii States Properties, Inc., a Hawaii
corporation, dated June 22, 1987, filed in the said Land Court
as Land Court Document No. 1474197, granting a nonexclusive
easement for drainage, water and sewer purposes over, under,
across, along and through Easement 54 as shown on Map 5, filed
as Land Court Application No. 52.

11. Grant to Hawaii States Properties, Inc.,, a Hawaii
corporation, dated June 22, 1987, filed in the said Land Court
as Land Court Document No. 1474198, granting a nonexclusive
easement for roadway purposes over, under, across, along and
through Easement 55.

12. Grant to Wailuku Heights Extension Unit II
Homeowners Association, a Hawail non~profit corporation, dated
February 16, 1988, filed in the said Land Court as Land Court
Document No. 1530404, granting all drainage easements listed on
Exhibit "A" attached therein.

13. Designation of Easement "56" as shown on Map 95,
as set forth by Land Court Order No. 106610, filed April 16,
1992, .

26158W-23/Wailuku-Niehaus/PRM/ssu/2/6/02 -5-




14. Grant to Stephen Winant Knox and Moira Henderson
Knox, husband and wife, dated August 24, 1992, filed in the said
Land Court as Land Court Document No, 1951174, granting a
perpetual, nonexclusive easement for access and utility purposes
over, across, along and upon Easement 56, as shown on Map 5 of
Land Court Application No. 52.

15. Grant to Maui Electric Company, Limited and GTE
Hawaiian Telephone Company Incorporated now known as Verizon
Hawaii, Inc.,, dated June 19, 1991, filed in the said Land Court
as Land Court Document No. 2012377, and also recorded in the
Bureau of Conveyances of the State of Hawaii as Document No.
93-053932, granting a perpetual right and easement for utility
purposes,

16. Grant to the Grantee herein dated Febﬂlam 2, 200?_
fii;%gin the said Land Court as Land Court Document No.

 and also recorded in the said Bureau of Conveyances
as Document No. JB2-mog 74, granting Easement "A-1" for
access and utility purposes.

17. Claims arising out of customary and traditional
rights and practices, including without limitation those
exercised for subsistence, cultural, religious, access or
gathering purposes, as provided for in the Hawaii Constitution
or the Hawaii Revised Statutes.

18. Any lien (or claim of lien) for services, labor
or material arising from an improvement or work related to the

land described herein,

END OF EXHIBIT "A"

Tax Key: (2) 3-5-002-005

‘26158W-21/Wailuku-Niehaus/PRM/ssu/2/6/02 -6-
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WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS:

That ALVIN WAYNE AKIYAMA and KAREN NANBARA AKTYAMA, husband and
wife, whose residence and post office.address is 95-593 Wailoa Loop, Mililani Town, Hawaii 96789,
hereinafter called the "Grantor”, in consideration of the sum of Ten Doltars ($10.00) and othar good
and valuable consideration to Grantor paid by DAVID PAUL NIEHAUS, a married man, whose
residence and.post office address is 1630 Pitholo Road, Makawao, Hawaii 96768 and CLIFFORD -
PAUL RHODESY*a maried man, whose residence and post office address is
0P alo (LOMI b(h , hereinafter called the "Grantee",
the receipt whereof is bereby acknowledged, docs hereby grant and convey unto the Grantes, as
Equal Tenants in Common, with an undivided one-half (1/2) interest unto each, all of Grantor’s right,
title and interest in and to the real property described in Exhibit "A" attached hereto and by this
reference incorporated herein; subject, however, to all encumbrances noted on said Exhibit "A".

3

AND the reversions, -remainders, rents, issues and profits thereof, and all of the estate, right,
title and jnterest of the Grantor, both at law and in equity, therein and thereto.

¥ pm/“’l faul N choms v(?t{d“{hlwlb L5 Dc\aM\/\ ‘\)l&‘f\w %
*m;&%‘m‘o’ Pan Zj’toa@vﬁ wl&‘s Nl 'LJ‘ Kamm Manz Q"\”Q% %
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TO HAVE AND TO HOLD the same, together with any improvements thereon and the
rights, easements, privileges, and appurtenances thereunto belonging or appertaining unto the
Grante, the heirs, representatives, administrators, successors and assigns of the Grantee, forever. -

§ AND the Grantor covenants with the Grantee that the former ismow seised in fee simple of
| . the property granted; that the Jatter shall enjoy the same without any lawful disturbance; that the
| same is free from all encumbrances;-except the liens and encumbrances berginbefore mentioned, and
| except also theHens and encumbrances created or permitted by the Grantsé after the date hereof; and
| that the Grantor will WARRANT end DEFEND the Grantes against the lawful claims and demands
‘ of all persons claiming the whole or-any pert of the above bargained and granted Jands and premises.

l .

] The terms "Grantor” and "Grantee", as and when used herein, or any pronouns used i place
| thereof, shall mean and include the masculine or feminine, or neuter, the singular or plural number,
| individuals or corporations, and their and each of their respective successors, heirs, personal
| representatives, and petmitted assigs, according to the context hereof, If these presents shall be
| signed by two or more Grantors or by two or more Grantees, all covenants of such parties shall for
{ purposes be joint and several. '

|
i

IN WITNESS WOF, the Grantor has executed these presents on this é ; ‘ day of

,20.03 . |

..j%* Worgoe (P

B | ALVIN WAYNE AKIYAMA  /

KAREN NANBARA AKTYAMAY

z S |

Grantor




STATE OF ,' )
COUNTY OK; )

? H? , N
On this day of w , 2002, before me porsonally appe:ared

ALVIN WAYNE AKIYAMA aiid KAREN NANBARA AKTYAMA, to me known to be the persons
described in and who exccuted the foregoing instrument, and acknowledged that they executed the
same as their free act and deed. .

\\“\nuumuu,,,

\\\\\‘;\QSA Ln, 4’0/,,

\‘\\\\;. . ...N".."" (/(/-”/ T / .
SN0 w2 i {{ﬂmﬁ/«»
fops "% 2 otaty Public, State of

S %o /&S Typed or Printed Name: . ROSALINA U, AGUINO
?///I%""-h --'“'".¥ \\\\\ G/ I(

/// hy '.‘"" \ \\\ v . .

//””Zﬁﬁmﬁ\}\\\\\\\\\\ My commission expires: 9’? /




EXHIBIT “A”

All that certam parccl of land situate at Waikapu, District of Walhxku Island and County
of Maui, State of Hawaii, described ag follows: ‘

LOT 144, area 9,959 square feet, more or less, as shown on Map 4, filed in the Offioc of
the Assistant Repistrar of the Land.Court of the State of Hawaii with Lénd Court Apphcmon No.
S2of C. Brewér & Co,, Lid.

TOGETHER WITH a nonexclusive easement for roadway purposos over, under, across,
along and through Basement "55", as shown on Map 5, filed in said Office of the Agsistant
Registrar of the Land Court with Land Court Application No. 52; provided, however, that in the
event that all or any portion of the eascment area shall be dedicated and/or conveyed to the State
of Hawaii, the County of Maui, or other governmental authority, said easement with respect to
the portion or portions so conveyed and/or dedicated shall immediately terminate; as granted to
Grantor herem by instrument dated-June 22, 1987, filed as Land CourtDocument No. 1474198.

TOGETEIER ALSO WITH a nonexclusive easement for roadwgy, access and uuhty
purposes over; inder, across, along anid through Lot 25, area 1,968 sqiéire feet, as shown n Map
4, filed in said:Office of the' Assistant Registrar of the Land Court with Land Court Application
No. 52; provided, however, that in the event that any of said lots or any,portion or portions
thereof is dedicated and/or conveyed.to the State of Hawaii, the County of Maui, or other
governmental anthority, or to the Wiailuku Heights Extension Unit If Hémoowners Association,
said easement with respect to-the pertion of portions thereof so dedicated and/ar conveyed shall
immediately terminate.

Being all the property described in-the DEED dated May 17, 2000 from RANDAL
FUMIO ODA, single as Grantor, to ALVIN WAYNE AKIYAMA and KAREN NANBARA
AKITYAMA, husbaud and wife, as Tenants by the Bntirety as Grantee, recorded June 9, 2000 in
said Office of' tha Assistant Registrar as Land Court Document No. 26‘3’£145 ,

chg all the property dcsmhcd in-and covered by TRANSFER: CERTIFICATE OF
TITLE NO. 556,424,

SUBJECT, HOWEVER, to the following:

1. "Reserving, however, unto Wailuku Sugar Company, it§ successors and assigos,
all water and water rights within or appurtenant to the above-described piemises; provided,
however, that in the exercise of the rights set forth in this paragraph Wajluku Sugar Company, its
successors and:gsstgns shall not hive the tight to drill upon or ethcrwi%ﬁ Histurb the siirface of
the land or any 1mprovcments thereon."; as reserved in Deed dated September 23, 1980, filed as

4




|
|

\;

Land Court Docummt No, 1033575, and also recorded in the Bureau of Convcyanccs of the
State ofHawa.u in Book 15016, Page 304,

2, Exceptxons and reservations, covenants and agreements as contained in that
certain DEED, but omitting any covenants or restrictions if any, based upon race, color, religion,
5EX, bandxcap, familial status, or national origin unless and only to the extent that said covenant
(a) is exempt under Chapter 42, Section 3607 of the United States Code or (b) relates to handicap
but does not discriminate against handicapped persons dated June 22, 1987, filed in said Office
of the Assistant Registrar as Land Court Document No. 1474194,

3. DECLARATION OF PROTECTIVE COVENANTS, CQNDITIONS AND
RESTRICTIONS FOR WAILUKU HEIGHTS EXTENSION - UNIT I, but omitting any
covenants or restrictions if any, based upon race, color, religion, sex, handicap, familial status, or
national origin unless and only tothe extent that said covenant.(a) is exempt under Chapter 42,
Section 3607:of the United States Code or (b) relates to handicap but does not discriminate
against handicapped persons dated January 29, 1988, filed in said Office of the Asmstant
Registrar as Land Court Document No. 1530403.

END OF EXHIBIT “A"
Tax Map Key No. (2) 3-5-15-071
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Isl CARL T. WATANABE
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gubdivision File No.: _ 3.2052

AGREEMENT FOR ALLOCATION OF FUTURE SUBDIVISION POTENTIATL

THIS AGREEMENT is made and entered into this 6"{’ day of

AWIMSI" , 20 M , by and between Ija{/id Paul Niehaus and
]

Clifford Rhodes , whose

residence address isg 1630 Piiholo Road, Makawao, Hawali 96768

‘ , and whose mailing address is
Crff Rhodes) b4 MBNO Dry }Kvla) Hi 96796 _ | |

(hereinafter "Subdivider"), and COUNTY' Of‘ MAUI,' “through its

Department: of Public Works and Environmental Management, a
political subdivision of the State of Hawaii, whose principal place
of business and mailing address is 200 South High Street, Wailuku,

Hawaii 96793 (hereinafter "County").

[

EXHIBIT “4”
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The Subdivider is the owner of a certain parcel of real

property situate at WOH H‘fﬂu , County
(2) 3-5-002~—005

of Maui, State of Hawail, Tax Map Key No.

containing an area of approximately 5 gl 35 ({ acres, which

is the subject of the 5V\bJ‘W‘JUW 6{~ lLand cﬁ%ﬂvﬂ}h‘f{?"’] 5o~

] Subdiviéion File No. 3. 305‘ X
| (hereinafter "Subject Subdivision").

Section 19.30A.040 of the Maui County Code requires the
gubdivider of land in the agricultural district to allocate the
maximum number of lots that may be created when subdividing lands
within the agricultural digtrict.

The Director of Public Works and Environmental
Management, in accordance with Subsection 19.30A.040.A.1, Maui

County Code, has determined the maximum number of lots that may be

created from the subject parcel is q , based upon the

subject parcel's gross area of _ ‘;5: 3‘7 4

acres within the County
agricultural district. ‘
Pursuant to Subsection 19.30A.040.A.2, Maui County Code,
the Subdivider hereby declares that the maximum number of future
lots that may be created from each new lot created by the Subject
Subdivision, is as set forth in Exhibit "A", which is attached

hereto and made a part hereof. ' o

The restriction on the number of lots shall not apply-to-.:.°~

-

subdivisions identified in subsections 19.30A.040.B, 19.30A.040.C

and Section 19.30A.070 of the Maui County Code.




The maximum number of future lots for each lot as set
forth in Exhibit "A" may be reallocated or transferred among the
newly created lots within the Subject Subdivision after review by
the Director of Public Works and Environmental Management for
compliance with Section 19.30.040, Maui County Code, by executing
and recording an Amended Agreement for Allocation of Future
Subdivision Potential.

The maximum number of future lots, as established in
Exhibit "A", ‘shall be set forth as a covenant in the deed,
agreement of sale or other conveyance document to each lot created
by the Subject Subdivision.

The provisions of this Agreement shall be a covenant
running with the land and shall be binding on all present and
future owners, lessees and occupants and anyone claiming under said
owners, their heirs, personal representatives, sucéessors and
assigns; provided that any of the foregoing may petition for the
termination of this Agreement as it applies to a lot that is no
longer zoned agricultural district.

This Agreement shall be recorded by the Owner with the
State of Hawaii Bureau of Conveyances or the Land Court of the
State of Hawaii, as the case may be, prior to the granting of any
permit or approval sought by the Owner, with all fees to be paid by
the Owner, - ;u

This Agreement shall become effective upon the daté& of

final approval of the Subject Subdivision,




APPROVED AS TO FORM
AND LEGALITY:

de{/f (4 M
C/NDQY,@O@{IG 0
Deputy Corporation Counsel
County of Maui

o W oo Vlrre s

Slgnw%(ffffor
'C”V d ﬂmll yhbévj

(Prlnt name)

Its
(Title)
By /DGW«{) /\/Le}lw
{3ignature)
David Pavl \\/(chacﬁ'@&
(Print name)
Its
(Title)
By
(Signature)
(Print name)-:
Its

(Title)

COUNTY OF MAUI:

DEPARTMENT OF PUBLiC WORKS AND
ENVIRONMENTAL MANAGEMENT

GILBERT - s,.”CQT.}o
Its D:Lrectca: P




|
|
|
|
g
§
|

:
§
]
;
!
l
i
|
:
:
i
E
i
[
;
i
i
:
.

STATE OF HAWATT )
' ) ss.
coonty or _ Maul )

on this 755 of \Juty , 2005 , before me
personally appeared ;J’/ g KANoA$ , to me
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities,

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal. ‘
o o )P o

Z/-:S; ;‘ - T ! i
L - - (6] Y PUBLIC, all
. f : Print Name cﬂn;i7a2% /f
, My commlssién ckpires: O}(«&%L 00l

STATE OF HAWAII )
) S8.
county oF _ MAW )
On this 7 ' day of \j ., 20 0),,» before me
personally appeared Dowld Paul /\hahaus , to me

personally known, who, being by me duly sworn or affirmed, did say
that sguch person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capac1ties
shown, having been duly authorized to execute such 1nstrument in
such capacities. -

IN WITNESS WHEREOF, I have hereunto set my hand"and
official seal. : PR I

“g Jlll

‘\\\LYN Ap"/ @[& Q Qa

B V\OTAR;, " NOTARY PUBLIC, Sthte of Hawaii.

! | wse : :Print Name CABLYN APANA

PR ;My commission expires: Mctaannblic

" O UBUG-“"\- Sacond Judicial Court
I 7SN WK i
'»f’?é“oF NS State of Hawal

vt ' * My Commission Explres Nov. 30, 2006 -

taagras?
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STATE OF HAWAII )
) S8S.
COUNTY OF )

On this day of ' . 20 , before me
personally appeared , to me
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

NOTARY PUBLIC, State of Hawaii.
Print Name
My commigssion expires:

STATE OF HAWAII )

COUNTY OF MAUI )

On this Qﬁh day of fh&qusr ., 20'b2 , before

me personally appeared GILBERT S. COLOMA-AGARAN, to me personally
known, who being by me duly sworn, did say that he is the Director
of Public Works and Environmental Management of the County of Maui,
a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the gaid
County of Maui, and that the said instrument wag signed and sealed
on behalf of said County of Maul pursuant to Title 18 of the Maui
County Code, the Subdivigion Ordinance, and the said GILBERT §S.
COLOMA-AGARAN acknowledged the said instrument to be the free act
and deed of the said County of Mauil.

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal.

. l/‘g I;rTA Y PUBDEﬁ_L ﬁmfésog)i\ﬁiwall

Name
My commission expires: uI@OPG




EXHIBIT "A"

N -~
TMK PARCEL'S AGRICULTURAL AREA = 5(73‘75[ - -ACRES- —
MINIMUM LOT |[NUMBEROFLOTS | ... ) e
SIZE ALLOWED PURSUANT %y
TO MCC :
§19.30A.030(G)
2 ACRES A
15 ACRES 0
25 ACRES 0
40 ACRES O
ALLOCATION OF LOTS
MINIMUM LOT | LOT | LOT | LOT | LOT | LOT | LOT | LOT | LOT | LOT | LOT | LOT | LOT | LOT
SIZE o8| 1441
2 ACRES T 12
15 ACRES 6 |0
25 ACRES 0 | o
40 ACRES O | o
*TOTAL LOT
ALLOCATION T X

*ATOTAL LOT ALLOCATION OF ONE (1) INDICATES NO FURTHER SUBDIVISION POTENTIAL.

LSN  SAMLUCAWLLENGRALSNVQUATTRO PROVALLOCATION EXHIBIT.QPW

REVISED: AUGUST 29, 2001
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LAND COURT ! REGULAR SYSTEM
AFTER RECORDATION, RETURN BY: MAIL (X) PICK-UP ( )
Department of Planning
County of Maui
250 South High Street
Wailuku, Maul, Hawaii 96793
X1 \HP_DQCS\PLANNING\Subdiv\agrisgreement\agriagreemant.wpd(§/2/03)

TMK No. (2)3~=9=~002; 00‘?’. (2)~3-5-01507] Total No. of Pages: )f#
Subdivision File No, 3« 7\05\1’

SUBDIVISION AGREEMENT
(AGRICULTURAL USE)

/
THIS AGREEMENT is made and entered into this chl day

of §¢()+emgw , 208% , by and between _ColifFord P ‘QL‘M&% and
DﬂU\c‘/ P, Me,haus . whose principal place of "
business ia 64 Mano D KUy Mavi, th 46790
; and whose malllng address is 6‘]‘ /WANO Drik\/‘al
; M aui, i %6740 , ("Owner"), and the COUNTY

OF MAUI, through its Department of Planning, a body politic and

corporate, and a political subdivision of the State of Hawaii,
having its principal place of busginess and mailing address at 250

South High Street, Wailuku, Maui, Hawaiil 96793.

EXHIBIT “5”




WHEREAS, Owner is the owner of a certain parcel of real

property identified in Subdivision File No. :;.:1675 - '

incorporated herein by reference and made a part hereof and situate

at WOH\U)‘(U nd WQIM‘QO , County of Maui, State of

Hawaii, Tax Map Key No. (2)3*";001‘-0”5_&&(1)*3-‘7*0152()"],] containing an

area of approximately 5-(0 53 acres ("Property"); and

WHEREAS, the Owner desires to subdivide the Property in
an undertaking known as the WO\\‘(Q'OU H@IC&M‘;‘- >

Ssubdivision ("Subdivigion"); and

WHEREAS, the Subdivision will contain lots of the

following: @LO+ “*“4“9‘ (,5“‘_75"0 0/6\/1?55)
Lt () 1698 ( 50.763 avrey)

(hereinafter collectively referred to as "Lots'"); and
WHEREAS, the Property or a portion of the Property is
classified Agricultural by the State Land Use Commission; and

WHEREAS, Lots of the Subdivision have been classified by

the Land Study Bureau's Detailed Land Classification as Overall

(MASTER) Productivity Rating Class Dawd E ; and
WHEREAS, Section 205-4.5, Hawaii Reviged Statutes,
states:

"Section 205-4.5 Permissgible uges within the
agricultural districts. (a) Within the agricultural
district all lands with soil classified by the land study
bureau's detailed land classification as overall (master)
productivity rating class A ot B ghall be restricted to
the following permitted uses:

e




(6)

(8)

Cultivation of crops, including but not
limited to flowers, vegetables, foliage,
fruits, forage, and timbexr;

Game and figh propagation;

Raiging of livestock, including but not
limited to poultry, bees, fish, or other
animal or aquatic life that are
propagated for economic or personal use;
Farm dwellings, employee housing, farm
buildings, or activity or uses related to
farming and animal husbandry;

Farm dwelling as used in this paragraph
means a single-family dwelling located on
and wused in connection with a farm,
including clusters of single-family farm
dwellings permitted within agricultural
parks developed by the State, or where
agricultural activity provides income to
the family occupying the dwelling;
Public institutions and buildings which
are necessary for agricultural practices;
Public and private open area types of
recreational uses including day camps,

picnic grounds, parks, and riding
stables, but not including dragstrips,
alrports, drive-in theaters, golf

courses, golf driving ranges, country
clubs, and overnight camps;
Public, private, and quasi-public utility

" lines and roadways, transformer stations,

communications equipment buildings, solid
waste transfer stations, major water
storage tanks, and appurtenant small
buildings such as booster pumping
stations, but not including offices or
vards for equipment, material, vehicle
storage, repalxy or maintenance, or
treatment plants, or corporation yarxds,
or other like structures;

Retention, restoration, rehabilitation,
or improvement of buildings or sites of
historic or scenic interest;

Roadside gtands for the sale of
agricultural products grown on the
premises;

Buildings and uses, including but not

~limited to mills, stbrage, and processing

facilities, waintenance facilities, and
vehicle and equipment storage areas that
are normally considered directly
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g
5

accessory to the abovementioned uses and
are permitted under section 205-2(d);
(11) Agricultural parks; or
(12) Wind energy facilities, including the
appurtenances associlated with the
production and transmission of wind
generated energy; provided that such

facilities and appurtenances are
compatible with agriculture uses and
cause minimal adverse impact on

agricultural land.

(b) Uses not expressly permitted in subsection (a)
shall be prohibited, except the uses permitted as
provided in sections 205-6 and 205-8, and construction of
single-family dwellings on lots existing before June 4,
1976, Any other law to the contrary notwithstanding, no
subdivigion of land within the agricultural district with
soil classified by the land study bureau's detailed land
classification as overall (master) productivity rating
class A or B shall be approved by a county unless the
said A and B lands within the subdivision shall be made
gubject to the restriction on uses as prescribed in this
section and to the condition that the uses ghall be
primarily in pursuit of an agricultural activity.

Any deed, lease, agreement of sale, mortgage or
other instrument of conveyance covering any land within
the agricultural subdivision ghall expressly contain the
restriction on uses and the condition as prescribed in
this section which restriction and condition shall be
encumbrances running with the land until such time that
the land is reclassified to a land use district other
than agricultural district.

1f the foregoing requirement of encumbrances running
with the land jeopardizes the owner or lessee from
obtaining mortgage financing from any of the mortgage
lending agencies set forth hereinbelow, and said
requirement is the sole reason for failure to obtain
mortgage financing, then such requirement of encumbrances
shall, insofar as such wortgage financing is ®o0
jeopardized, be conditionally waived by the appropriate
county enforcement officer; provided that such
conditional waiver shall thereafter become effective only
in the event that the property is subjected to
foreclosure proceedings by the mortgage lender.

The mortgage lending agencies mentioned hereinabove
are the Federal Housing Administration, Federal National
Mortgage Association, Veterans Administration, Small
Business Administration, United States Department of
Agriculture, Federal Land Bank of Berkeley, Federal
Intermediate Credit Bank of Berkeley, Berkeley Bank for

- 4 -




Cooperatives, and any other federal, state or private
mortgage lending agency qualified to do business in
Hawaii, and their respective succesgors and assigns.

(c) Within the agricultural district all lands,

with soil classified by the land study bureau's detailed
land classification as overall (master) productivity
rating class C, D, E, or U shall be restricted to the
uses permitted for agricultural districts as set forth in
section 205-5(b)."

WHEREAS, the Owner acknowledges that Section 205-13,
Hawaii Revised Statutes, provides that any person who violates any
provision under Section 205-4.5, or any regulation established
relating thereto, shall be fined not more than $5,000;. and

WHEREAS, the Department of Planning is charged with the
enforcement of said restrictions and conditions by Chapter 205,
Hawaii Revised Statutes;

NOW, THEREFORE, for and in consideration of the terms,
covenants and conditions hereinafter contained, the parties hereby
mutually agree as follows:

1. That Lots of the Subdivision, and all parts thereof,
are and shall be held subject to the following covenants,
conditions and restrictions, and that all of such covenants,
conditions and restrictions shall be effective as to the property
from and after the recording of this Agreement with the Bureau of
Conveyances of the State of Hawaii or the Land Court of the State
of Hawaii, as the case may be, without the execution, delivery or
recordation of any further deed, instrument, document, agreement,

declaration, covenant or the liké with respect thereto by the

Owner, the County of Maui, or any successor, personal




representative, heir or assign, as the case may be of any of them;
that the acquisition of any right, title.or interest in or with
respect to the Property by any person or persons, entity or
entities, whomsoever, shall be deemed to constitute the acceptance
of all of the covenants, conditions and restrictions of this
Agreement by such person or persons, entity or entities, and that
upon any transfer of any right, title or interest in or with
respect to the Property, the same shall be subject to, and the
transferee shall assume and be bound and obligated to observe and
perform, all of the covenants, conditions and restrictions of this
Agreement; and

2. That this Agreement shall be a covenant running with
the land and be binding on all present and future owners, legsees
and occupants of the Property and anyone claiming under said
owners, their: heirs, personal representatives, successors and
assigns, as ownexrs or occupants thereof or otherwise; and

3. That where there is more than one owner, .all
obligations of the owner set forth herein shall be joint and
gseverable obligations of each owner; and

4. That Lots of gaid Subdivision shall be subject to
the restriction on uses ag prescribed in Section 205-4.5, Hawaii
Revised Statutes; and

5. That this Agreement shall be subject to subsequent

legislative and administrative amendments and interpretations,
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which are made to Chapter 205, Hawail Reviged Statuteg, and the
State Land Use Commission District Regulaticns; and

6. That this Agreement shall remain in effect so long
as the land retains its Agricultural District classification under
the State Land Use Commission and the pertinent restrictive
provisions of Chapter 205, Hawaii Reviged Statutes and the State
Land Use Commission District Regulations remain in effect; and

7. That the Owner shall expressly set forth the
provisions of this Agreement, the restrictions on uses and the
condition as prescribed in Section 205-4.5, Hawaii Revised
Statutes, in any deed, lease, agreement of sale or rental agreement
to the Property hereafter executed, so as to provide additional
notice of said covenants; and

8, That this Agreement shall be recorded by the Ownexr
with the State‘of Hawaii Bureau of Conveyances or the Land Court of
the State of Hawaii, as the case may be, prior to the granting of
any permit or approval sought by the Owner, with all fees to be
paid by the Owner; and

9, That the Department of Public Woxrks and

Environmental Management shall issue the requested final

subdivision approval provided the Owner complies with all
applicable laws; and

10. That all present and future owners, lessgees and
occupants of the Property hereby grant the Department of Planning

the right to enter upon the Property, at reasonable times, to




inspect and ensure compliance with the provisions of this

Agreement; and

11. That the County of Maui may obtain injunctive
relief, or any other available remedy in law or equity, to prevent
any violation, or threatened violation, of any of the covenants,
conditions, or restrictions in this Agreement; and

12. That the terms and provisions of this Agreement
shall be canceled and rendered null and void upon the land being
reclassified to a land use district other than agricultural
éistrict; and

13. That the term "Owner! wherever used herein, and any
pronoun used in place thereof, shall mean and include the singular
and the plural, and the use of any general term shall mean and
include all genders; and

14. ‘That the parties hereto agree that this Agreement
may be executed in counterparts, each of which shall be deemed an
original, and said counterparts shall together constitute one and
the same agreement, binding all the parties hereto, notwithstanding

all the parties are not signatory to the original ox the same

counterparts.




IN WITNESS WHEREQF, the parties hereto have executed this

Agreement on the day and year first above written.

OWNER : Clt‘({Wd CRNnoded ond
@V\J P. MieVaus

(print name above)

e CUd foof (L (Voetia

name: C(w%vﬁ)\ Plhed £

Its guyin

Navel, P Neahowes

nam?’ David P.Niehav.s
Lts’y V‘W‘@/?(az

By

name
Its

By

name:
Its

By

name:
Its '

By

name:
Its

T
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AFPPROVED AS TO FORM
AND LEGALITY:

Cindy 14

COUNTY QF MAUTL:

DEPARTMENT OF PLANNING

o Ml £

MICHAEL W, FOLEY
Its Director

ciNDY, y@ur@é (0

Deputy Corporation Counsel
County of Maui
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STATE OF WWZ b1 )

. ) §s.
COUNTY OF M )

On this (Qn&‘/ day of &P#mm , 2090 ’), before me
personally appeared Clilhord P Rhodes , to me
personally known, who, béihg by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand.and

official seal. :

NOTARWPUBLIC, State of  ffaudz 'S5
Print NameOa(Sy & - ASUACI o7
My commission ekpires: ol 2&/2097

STATE OF W” )

- ) ss.
COUNTY OF N\m )
On this é‘_’o\ day of 5&9‘0(\'&”/ , 2002 , before me
personally appeared Dovig Vo Niehaus , to me

personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities,

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal.
NOTAYY PUBLIC,. State of e, . L7
Print Name MARCARET NAN AMARAL
My commission expires: (p-15-04

-




STATE OF )

COUNTY OF )

On this day of , 20 , before me
personally appeared . : , to me
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

NOTARY PUBLIC, State of
Print Name
My commission expires:

STATE OF )
) 88
COUNTY OF )
On this day of , 20 , before wme
personally appeared X , to me

personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
gsuch capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal. .

NOTARY PUBLIC, State of
Print Name
My commigsion expires:




STATE OF )

" COUNTY OF ' )

~ On this day of , 20 , before me
personally appeared , to me
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
gshown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

NOTARY PUBLIC, State of
Print Name
My commission expires:

STATE OF ' )

) 88,
COUNTY OF )
Cn this day of , 20 , before me
personally appeared , to me

personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

; IN WITNESS WHEREOF, I have hereunto get my hand and
: official seal.

NOTARY PUBLIC, State of
Print Name
My commission expires:




:

STATE OF HAWAIIL )

8S.
COUNTY OF MAUI )
on this 2] day of Octobey , 200% , before

me personally appeared MICHAEL W. FOLEY, to me perscnally known,
who being by me duly sworn, did say that he is the Director of
Planning of the County of Maui, a political subdivision of the
State of Hawaii, and that the seal affixed to the foregoing
instrument is the lawful seal of the said County of Maui, and that
the said instrument was signed and sealed on behalf of said County
of Maui by authority of its Charter, and the said MICHAEL W. FOLEY

acknowledged the said instrument to be the free act and deed of the
said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal.

\w (]
Paint Nome A6 REPESDEATNEAE
D

My commission expires: - Qd-07

.

L%




In the Land Court of the State of Hawaii

In the matter of the application ) oS
) To= 4
of ; B 5 = =
= il
C.BREWER & CO., LTD. ) L5 w0 =
Do o o &3
) Ry ¥ ig
to register and confirm title to land situate ) Applicaﬁon No. 52 i :; ._Ié -
at Waikapu, District of Wailuku, Island and ) Map No. 7 A =
County of Mauli, State of Hawaii )
)

State of Hawaii

Petition of DAVID PAUL NIEHAUS and CLIFFORD PAUL RHODES, Owners, consolidation
of Lots 144 and 169 as shown on Maps 4 and 5, respectively and resubdivision of said
consolidation into Lots 171 and 172 and designation of Easements 57 and 58 affecting Lot 172

ORDER OF SUBDIVISION

Upon the record and the evidence herein, and the map or plan filed with the application for subdiviston in
this matter having been referred to the Surveyor of the State of Hawail, and he having examined and checked the
same and certified the same to be correct, Copy of said petition and the Retum of the Surveyor by reference
made a part hereof,

IT IS ORDERED, ADJUD‘GED AND DECREED, that the said subdivision, as certified by the Surveyor of
the State of Hawati, is hereby authorized and approved, and the Assistant Repistrar of this court is hereby directed
V’f‘ to endorse on Owner's Certificate of Title No. 6662,%7?4; 605,618
a reference to said map or plan as approved, and, upon presentation to him of proper deeds of transfer, to issue a

new certificate, or certificates, for the lots conveyed, and enter same on said Owner's Certificate of Title

\ L2824 :
U"\ NO,-663,§24; 605,618 and found to be in accord therewith. s,

Dated: Honolulu, Hawaii, 3rd day of August, 2004

A
(LA O
Ayrta,

LY . oty
Registrar for Judge of the Land Court™/& or v R
B NgEns

3 muéc é’; TTEST WITH
THESEALOPSAIDQOURT, =

gk T | EXHIBIT “6




(U,UJ

IN THE LAND COURT OF THE STATE OF HAWAII

In the Matter of the Application ) SUBDIVISION
: ) of
of ) Application 52
) (Map 7) . .
C. BREWER & CO., LTD. ) B3 "
) R
to register title to land situate at Waikapu, ) e & i
District of Wailuku, Island and County of ) G o Ehe
Maui, State of Hawaii ) DLy O
Lt O o i
) Oy ]
e 2T
= N

Petition of DAVID PAUL NIEHAUS and CLIFFORD PAUL RHODES, Owners,
consolidation of Lots 144 and 169 as shown on Maps 4 and 5, respectively and
resubdivision of said consolidation into Lots 171 and 172 and designation of Easements 57
and 58 affecting Lot 172 .

RETURN OF THE STATE LAND SURVEYOR

To the Honorable Judge of the Land Court,
State of Hawaii.

Pursuant to an Order duly made and issued out of said Honorable Court on the
26th day of April 20042, referring the map filed for approval of subdivision in the above
entitled matter, to the State Land Surveyor for verification, check on the ground if
necessary and report. :

The undersigned, the State Land Surveyor begs to report that the same has been
examined and checked as to form and mathematical correctness and found to be in order.

And further, that said map has been compared with Transfer Cettificates of Title
No. 663,824, 605,618 and found to be in accord therewith.
L2242l

EXHIBIT “7”




Return of the State Land Surveyor
Ld.Ct.App. 52 Map 7
Page 2

NOTE:

Allegations in the petition have been checked and found to be in accord therewith
except for the following:

1. Petitioner should not use the phrase “more or less” when describing the area of
the lots.

2. Lots 144-A and 169-A have been changed to Lots 171 and 172, respectively.
3. The status of Doc. No. 2858671 should be clarified (noted in TCT),

4. The status of LCO Nos. 56429 and 83524 should be clarified (not noted in
TCT).

Only encumbrances as noted in the petition have been checked.

And pending approval of the Court, the map and said Transfer Certificates of Title
will be held for further instructions.

DATED at Honolulu, this 3rd day of August, 2004.

Examined by:

Assistfn:{ W Th. ﬂ\WL

cv ACTING STATE LAND SURVEYOR

B R S

Received from the State Land Surveyor blueprints of, and the approved
tracing map in the above entitled matter and Transfer Certificates of Title No.

Honolulu, Hawaii
AUG -3 A4 , 2004 Natalie Kiyuna

“REGTSFRAROF THE LAND COURT
Clerk
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Recordation requested by:

After recordation, return to!

Return by Mail ( ) Pickup ( )
07534

DECLARATION OF PRQTECTIVE COVENANTS, CONDITIONSG

AND RESTRICTIONS FOR WAILUKU HEIGHTS EXTENSION -~ UNIT IX

THIS DECLARATION is made this ¥k  day
of , 1988, by HAWAII STATES PROPERTIES, INC,,
a H 11 c@rporation, whose prinoipal place of business aad

poat ¥ office address 1s 707 Richards Street, Sulte 420,
Honolulu, Hawail 96813, hereinafter referred ¢to as the
“Declarant’,

WHEREAS, Declarant owns oertain real propexty 1in
Wailuku, Island and County of Maul, State of Hawall:; and

WHEREAS, Declarant intends to develop a portion of
salid real property in a manner which, to the extent possible,
will increase the economic value, desirablility and
attractiveness of sald real property to its owners;

NOW, THEREFORE, Declarant hereby declares that all of
the real property now or hereafter included in Wailuku Heights
Extension Unit II, as hereinafter defined, shall, at all times,
be owned, held, used and occupied subject to the provisions of
this Declaration and to the oovenants, conditions and
restrictions herein contained, all of whilch are established and
declared for the purpose of increasing the economic value,
desirability and attractiveness of said real property and for
the mutual benefit of the owhers thereof, The oovenants,
conditions and restrictions set forth In this Declaration shall
run with 8said real property and shall be binding upon all
persons acquiring any right, title or interest in and to said
real property, and shall inure to the benefit of the Declarant,
the 2Agsociation and each person who becomes an owner of any
part of Walluku Helghts Extension Unit 1I, and each sudcessor
in interest of such owner.

ARTICLE 1. DEFINITIONS
The following words when used in this Daeclaration,

unless the context otherwise specifies or requires, shall have
the following meanings:




1.1 Amending Declaration. "Amending Declaration”

means any devlaration of protective covenants, conditjons and
restrictions Recorded pursuant to Section 11,3 hereof whose
purpose is to amend the terms of this Declaration.

1.2 Architeot. narchitect" means a Person ligensed
to practice architecture in the State of Hawail,

1.3 2association. "association” means the Wailuku
Heights Extension Unit II Community Assoclation, a non-profit
Hawaii corporation, and its successors and assigns. T

1.4 Association Property. vagsoclation Property" !
means all real and personal property including but not limited .

to easament rights, owned by or leased to the Assoclation.

1.5 Boagd. “Board" means the Board of Directors of
the Assoclation,

1.6 By-Laws. "By-Laws" means the By-Laws of the
Association.
1.7 Charter, "Charter" means the Charter of

Incorporation of the Assoclation granted or to be granted
pursuant to Chapter 415B of the Hawali Revised Statutes, as
amended.,

1.8 Common Area. "Common Area" means any Lot owned
by the Association and all improvements thereon,

1.9 Declarant. "Deglarant" means Hawall S8tates
Properties, Inc., 1its sucocessors and assigns, 1including such
other Person or Persons whom said Hawail State Properties, Ina,
may, by a Recorded doocument, designate as having the powers and
functions of Declarant, or some of such powers and functions,

1.10 Deglaration. "Declaration® means this
Declaration of Proteative Covenarits, Conditions and

Restriotions, as the same may from time to time be amended.

1.11 Guest. "Guest" means any employse, tenant, gueast
{whether or not for hire) or lnvitee of an Owner, fincluding
trangient guests; and any Person who is not an Owner and who
has acquired any title or interest less than a fee simple in a
Lot by, through or under an Owner, including a lessee, llcensee
or mortgagee and any employee, tenant. guest (whether or not

gor hire) or invitee of any such Person.

1.12 Lot. "Lot" means a portion of the Real Property
which is & Lot as shown on a recorded Subdivision map.

.13 Member., "Mamber" means any Person who is a
menber of the RAasgociation pursuant to Article III hereof,

1.14 Owner. "Owner" means any Person who ig the
record owner of a fee simple interest in any Lot. The By-Laws
shall provide for the determination of who is the Owner of any
Lot. .
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1.15 Person. “Person" means a natural individual,
corporation, partnership or any other legal entity,

1.16 Points. "Points" are numerical figures assigned
Lo each Lot to fix the proportionate share of the total
assesgments levied by the Association to be borne by the Owner
of that Lot, the proportionate voting power of the Owner of
that Lot in the Association and the proportionate interest of
the Owner of that Lot in distributions . made by the
Associatien. BEach Lot used solely for roadway, utility, park
or recreational purposes, and each Lot owned by the Rssociation
shall have no (zero) Points assigned. Each other Lot shall be
agaigned one (1) Point, "Total Points" at any time means the
sum of all the Points then assigned to Lots in Wailuku Helights
Extension. .

1,17 Real Property. "Real Property" means all of the
land described in Exhibit "Av" attached hereto, together with
all rights and interests appurtenant thereto.

1.18 Record, "Reoord, Racorded and Recordation" means
with respect to any document the recordation or £iling of such
dooument in the Bureau of Conveyances and/or in the Offige of
the Assiatant Reglstrar of the Land Court of the State of
Hawaii,

1.19 subdivision. "Subdivision" means a parcel of
real property divided or separated into lots as shown on a
subdivision plan approved pursuant to the subdivision
ordinances of the County of Maui, or the procedure of so
dividing or separating real property.

1,20 Wailukn Heights Extension. "Wailuku Heights
Extension Unit II" means the Real Property and all buildings
and other lmprovements now or hereafter 1logated on the Real
Property and all aAssoclation Property. o

1.21 Wailukn Heights Extension - Unit II. "Wailuku
Helghts Extension Unit II" means all of the land degeribed in
Exhibit "A" attached hereto, together with all rights and
interests appurtenant thereto, such as, but not 1limited to, :
easement rights, and together also with all buildings and other °

improvements now or hereafter located therson.

1,22 Wailuku Hel Extension Unit II Environmental
Committee, "Wailuku Heights Extension Unit II Environmental
Committee" means the committee established pursuant to Article
VIII hereof,

ARTICLE 1!. CLASSIFICATION OF REAL PROPERTY USE.

2.1 Classification,. The Real Property shall be
classified as Residential. Subjeot to the approval of the
Wailuku Heights Extenslon Unit 1I Environmental Committees,
which approval shall be given in its sole discretion, Lots and
portions of Lots shall be usad only for single family
residential purposes; provided, however, that usges incidental
to and not inconsistent with such residential purposes,
including, without 1limitation, parks, utility daistrcibutioen
systems and roads serving the residents of such Lots and
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portions of Lots, shall also be permitted. WNo Residential Lot
shall be improved except with a residence structure or complex
designed to accommodate no more than a single family and its
servante and occasional guests, plus such other improvements
and structures as are necessary ot customarily incident to a
single family residence, No structure or above-groungd
improvements shall be permitted on any Lot which are detached
or sgeparated from the principal residence struoture unless
located within a reasonably ocompact arsea adjacent to the
principal residence structure and unless designed as a single
visual element, connected or related visually with the
principal residence structure by fencing or other architectural
features,

2,2 Approval by Wailuky Heights RExtension, Unit II

Environmental Committee. WNo change in the existing state of a
Lot such as by earth movewent, construction, oclearing, or
planting shall be permitted without the prior written approval
of the Walluku Heights Extension Unit 1II Environmental
Committea, all in accordance with the provisions of Artiole
VIII hereof. The Wailuku Helghts Extension Unit I
Environmental Committee shall not approve any use for a Lot ol
portion of a Lot whioch is inconsistent with the provisions of
this Declaration.

2,3 Construction of gubdivigion _Improvemaents,
Notwithstanding any provisions to the contrary contained 1in
- Bectlon 2.2 hereof, or elsewhere in this Declaration, any work
performed on any Lot by Declarant, its representatives, agents,
employees, or contractors in connection with the construction
of subdivision improvements required by the County of Maui
pursuant to the grant of gaubdivision approval for Wailuku
Helghts Extension Unlt II oz with the construction of any
roadways or any olectrical, communication, water or other
utilities, shall be permitted without the prior written
approval of the Walluku Heights Extension Unit II Environmental
Committee, and Declarant, its representatives, agents,
employees or contractors may proceed with work on any such
improvements without complying with the provislons of Article
VIII hereof,

ARTICLE III. THE ASSOCIATION.
3.1 General Purpogses and Powers. The Association has

been or will be 1incorporated to be and constitute the
Aggociation to which reference is made in this Declaration,
Upon dissolution of the Assoclation, the assets of the
Association shall be disposed of as set forth in the Charter or
By-Laws.

3.2 Membership, Each Owner, by virtue of being an
owner and for so long as he is an Owner, shall be a member of
the Association.

3.3 Board of Directors. The affalrs ot the
Assoclation shall be managed by a Board of Diregtors which may
by resolution delegate any portion of 4its authority to an
Exacutive Committee composed of not fewer than three (3)
directors. At the first annual meeting of the Association,
one~third (1/3) of the Directors shall be eleoted to a threse
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(3) year term; one-third (1/3) of the Diractors shall be
elected to a two (2) year term; and one-third (1/3) of the
Directors shall be elected to a one (1) year term. Thereafter,
at each annual meeting, Directors elected to succasd those
whose terms expire shall be elected for a term of three (3)
years. The number and qualifications of Directors shall be a
provided in the Charter and By-Laws of the Association, :

3.4 Voting Rights.

3.4.1 Class A Voting Rights. Bach oOwner
other than Declarant shall have Class A voting rights and
shall have one vote for each Point assigned to his Lot.
voting by proxy shall be paermitted. In the event of
multiple Owners of the same Lot, the multiple Owners may,
prior to each meeting of Owners, provide the Board with a
written statement, slgned by each such multiple Owner,
designating one Person who ghall have the right to cast the
votes assigned to the Lot owned by such multiple Owners.
At any election of the Board of Directors, every Owner
entitled to vote may cumulate his votes and give any one or
more candidates a number of votes equal to the number of
votes Baid Owner may c¢ast multiplied by the number of
Directors to be elected. The right to vote may not be
severed or separated from any Lot, and any sale, transfer
or conveyance of fee interest ip any Lot to a new owner oL
owners shall operate to tranafer the appurtenant voting
rights without the requirement of any express reference
thereto.

3.4,2 Class B _Voting Rights. Declarant shall
have Class B voting rights and shall have three votes for
each Point assigned to its Lots untll the total Class A
votes then existing equal the total Class B votes then
existing. Upon the occurrence of such event, the
Declarant's Class B voting rights shall be one vote for
sach Point assigned to ites Lots. In all other respects
thers shall be no difference between Class A and Class B
voting rights,

1,5 Notices. HRach owner shall be entitled to notice
of any meeting at which such Ouwner has the right to vote.
Notices of meatings shall be in writing and shall state the
date, time and place of the meeting and ghall indicate each
matter to be voted on at the meating which is known to the
Assocliation at the time notice of the meeting is given. Sugh
notices shall be given not less than than ten (10) nor more
than sixty (60) days before the date .0of the meeting. Any
notice shall be deemed given and any budget or other
information or material shall be deemed furnished or delivered
to a party if eent in aoccordance with the provisions of segtion
11.16 hereof.

3,6 Record Date, The Board shall have the power to
fix in advance a date as a record date for the purposse of
determining Owners entitled to notice of or to vote at any
meeting or to be furnished with any budget or other
information or material, or in order to make a determination of
owners for any purpose. Notwithstanding any provisions of
gection 3.4 hereof to the contrary, the Owners of record on any
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such record date shall be deemed the Owners for such notice,
vote, meating., furnishing of information or material or other
purpose and for any supplementary notice, or information or
material with respect to the same matter and for any
adjournment of the same meeting. A record date shall not be
more than slxty (60) days nor less than ten (10) days prior to
the date on which the particular action regquiring determination
of Owners is proposed or expected to be taken or to occur, 1f
no record date is established for a meeting, the date on which
notice of suoh meeting is first given to any oOwnet shall be
deemed the record date for the meeting.

3.7 Quorums. The presence of Owners who hold votes
equal to one-quarter of the total voting power of the
Assooiation, in person or by proxy, at a meeting to consider a
matter shall constitute a quorum for consideration of that
mattar. If a quorum is established for consideration of a
matter, except as a greater percentage of votes is required
under a specific provision of this Declaration, a majority of
the votes cast on the matter or, ln the case of elections in
which there are more than two candldates, & plurality of votes
cast, shall decide the matter,

3,8 Charter and By-Laws. The purposes and powers of
the Association and the rights and obligations with respect to
Owners as Members of the RAssociation set forth in this
peclaration may and shall be amplified by provisions of the
Charter and By-Laws of the Association, including any
reasonable provisions with respect to corporate matters, but in
the event that any such provisions may be, at any time,
inconsistent with any provision of this Declaration, the
provisions of this Declaration shall govern,

3.9 Notification of Association. Each Owner shall

within ten (10) days of any sale, transfer or conveyance of fee
interest in the Owner's Lot notify the Association of such
sale, transfer or conveyance.

ARTICLE IV, CERTAIN RIGHTS AND OBLIGATIONS
OF THE ABSOCIATION

4.1 DAssociation Rights in Lots. The Assoclation
shall have the right, upon not less than 24 hours prior written
notice, to enter upon any Lot for the purpose of enforolng this
Declaration.

4.2 Maintenancge of Assoclation Propetty., The
Association shall be obligated to provide Eor the care,
operation, management, malntenance, repair and replacement of
Assoclation Property. Without limiting the generality of the
foregoing, said obligatlons shall include keeping Assoclation
Property in good, clean, attraoctive and sanitary condition,
order and repair; repairing wind and other damage caused by the
elements: anpd making necessary of desirable alterations,
additions, betterments or improvements to or on Association
Property.

4,3 Labor and Services. The Association may obtain
and pay for the services of any Person to manage its affairs,
or any part thereof, to the extent it deems advisable, as well

—6-




as the services of such other personnel, including independent
contractors., as the Association shall determine to be nacessary
or desirable for the proper operation of Walluku Helghts
Extension or the Association, whether such personnel are
furpished or employed directly by the Assocliation or by any
Person with whom or which it contracts. The Association may
grant such Person the exclusive right to use some Assoclation
Property for the benefit of all, some or any Owners. The
Association may delegate to such Person any of its powers
except the powers to levy assegsments; exeocute oontragts
involving $10,000 or more or the performance of work or
services which will not be completed within 60 days; and the
power to sell, coavey, mortgage ot encumber any Assoolation
Property without prior approval of the Board.

4.4 Association _ Functlons. The Association may
undertake or contract fer any lawful activity, funetion or
garvice for the beneflt of the Owners. In addition to the
assessments described in Article V hereof, all coste and
expenses of activities, functlons or services undertaken by the
Assoclation for the benefit of fewer than all of the Owners
shall be assessed to the Owners benefited thereby, and such
aggessments shall be enforced in accordance with the provislions
of Article V hereof. The Assooiation shall obtain from any
governmental authority any licenses necessary or appropriate to
carry out its functions hereunder, The activities, functions
or services undertaken or ocontracted for by the Association
ghall include, without limitation, the providing of legal and
acoounting services necessary or desirable in connection with
the enforcement of this Declaration; the granting or conveying
of easements or rights of way over, acrLoOBss, along or under any
real property of the Association; and the enforcement of all
rights granted to the Association in any lease, easement or
other instrument.

4.5 Personal ProperLty of Assocliation, The
Association may aocquire and hold tangible and intangible

personal property and may disposs of the same by sale or
otherwise.

4.6 Real Property of Assoclation. The Association
ghall accept title to or a leasehold interest in all real

property from time to time conveyed to it by Declarant,
including but not limited to easement rights, provided that the
Association need not aceoept any such real property subject to a
lien wupon such real property gecuring or sevidencing an
obligation to pay money axcept a lien for nondelinquent real
property taxes and assessments.

4,7 Assgociation Right to Lease and License

Asgociation Property. Subject to the rules and regulations of
the Assocliation, the Assoclation shall have the right to
ligense to, or permit the use of by, fewer than all of the
owners or by non-Owners, for thirty (30) days or less with or
without ocharge as the Association may deem desirable, any
Association Property, and may ocontraat with any Person to
manage Assocliation Property, which Person shall, if authorized
in writing by the Board, have said right., Any person licensed
by the Association to use any asgociation Property may, with or
without charge, permit Owners or non-Owners to use such
Association Property.
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4.8 Rules and Regulations., The Association or any

Parson contracted with by the Association to manage the
Association and Association Property may make and ‘enforce
reasonable and uniformly applied rules and regulations
governing the use of Lots and of Assoclation Property, Such
rules and regulations may, without 1limltation; (1) regulate
use and enjoyment of Association Property; (ii) regulate the
burning of open fires; (iii) prohibit noxious or offensive
activity, nuisances, unsafe or hazardous actlivities or
construction, emission of loud sounds or offensive odors and
unsightliness; (iv) reasonably restrict or limit Owners' rights
to use Association Property which may be 1licensed by the
Association for a particular use, purpose or eventi (v) opeh to
public use Association Property or any part thereof; and ({vi)
regulate the use of Assoociation Property by Guests,

The BAssocilation shall furnish each Owner with a
‘written copy of each and every rule or regulation adopted
pursuant to this Section 4.8; howaver, fallure to furnlsh said
copy ©6hall not be deemed to invalldate said rules or
regulations to any extent,

The Association shall have the right to enforce any of
the rules and regulations of the Association and the
obligations of any owner under this Declaration or any
provision of the Charter or By-Laws by having the Assooclation
agsess a reasonable fine against such Owner and/or suspend the
right of such Owner to use Association Property and/or suspend
the right of such Owner to vote at meetings of the Association;
provided that such use and/or voting suspension may not be
imposed for a period longer than thlrty (30) days per
violation; provided further that if any such violatlion
continues for a period of ten (10) days after notice of such
violation has been given to such Owner, such continuing
violation shall be deemed to be a new violation and shall be
gubject to the imposition of new penalties. If any such fine
imposed on an Owner by the Association is not paid by said
owner within sixty (60) days after sald Owner has received from
the Association written notice of the imposition of such fine,
then the amount of such f£ine shall be added to the amount of
the regular Assessment charged to said Owner and shall be
anforoeable as an Assessment in accordance with Article V
hereof, No penalty may be imposed under this Section until the
Owner accused of any such violation has been afforded the right
to have a hearing before the Board or a committee designated by
* the Board to conduct such hearing, or has, in writing, walved
_ such right. FEach such Owner shall have the right to be heard
‘in person, by submission of a written statement, ok through a
spokesperson, at any such hearing. The RAssociation may also
take judicial action against any Owner to enforce compliance
with such rules, regulations or other obligations or to obtain
damages for noncompliance, all to the extent permitted by law.

No Owner's Guests shall violate the rules and’
regulations adopted from time to time by the Association
whether relating to the use of Lots, the use of RAssoclation
Property, or otherwise and violations of the rules and
regulations by any Owner's Guests shall he treated as &
viclation by such Owner and shall be enforceable in accordanae .
with the provisions hereof.




4,9 Association Right to Charge Fees. The
Asgociation may «charge reasonable fees for the use of

Asgociation Property.

4,10 pedic_.tion of TLand. The Association may
dedicate, grant easements in or transfer any part of the Common
Area to any public agency, authority or utility.

4,11 Real Propecty Taxes. The BAssoclatlon shall pay
all property taws3 and assessments levied on any portion of
Assoclation Praperty. The Association may contest, by
appropriate, legal proceedings conducted in good falth and with
due diligence, the amount, validity or application of any taxes
oL assessments,

4.12 Implied Rights. The Association shall have and
may exercise any right or privilege given te it expressly by
this Declaration, or reasonably ¢to be implied f£from the
provisions of this Declaration, or given or implied by law, or
which may be necessary ot desirable to fulfill its dutles,
obligations, rights or privileges.

ARTICLE V. ASSESSMENTS.

5,1 Asgessments. Each Owner, or, in the event of
multipla Owners of the same Lot, such multiple Owners jointly
and severally, shall be obligated to, and shall, pay to the
Assoclation amounts as hereinafter provided based on each Polnt
asslgned to the Lot(s) owned by such Ownher(s), which amounts
are herein ocalled "Assessments". Assessments shall 1include
"Reqgular" and "Supplementary" Assessments.

subjeot te the provisions haereof, the Board shall have
the power and authority to determine all matters in connection
with Asgessments, including, without limitation, power and
authority to determine where, when and how Assessments should
be paid to the Assoclation, and each Owner shall ocomply with
all such detsrminations.

5.2 Determination of Budgets and Assessments. The
fisocal year of the Association shall be the calandar year.
Within sixty (60) days prior to the commencement of each fiscal
year or partial fiscal year, the Board shall determine the
total amount to be raised by Regular Assessments during such
flscal year or partial fiscal year. The amount to be raised by
regular Assessments for any fiscal year or partial fiscal year
ghall be determined in the following manner. The Board shall
prepare or cause to be prepared and approve a budget for the
figscal year or partial fiscal year showlng, in reasonable
detall, the estimated operating costs and expenses which will
be payable 1in that fis¢al year or partial £lscal year to
fulfill the regular operating functions and obligations of the
Assoclation in that fiscal year or partial flscal year,
inoluding amounts nedessary to c¢over obligations made in
connectlon with or contemplated under, any previously approved
budgets, plus an amount sufficlent to provide a reasonable
carty over to sarva for the next fiscal year (the "Operating
Budget"), The Board shall subtract from the Operating Budget
the amount equal to the anticipated surplus attributable to
Asgessments collected but not disbursed in the £iscal year or
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partial fiscal year immediately preceding the fiscal year or
partial fiscal year for which the Operating Budget has been
prepared; provided that in lieu of such subtraction the
Assoclation may elect to refund to the Owners said anticipated
surplus. The Board shall fucnish a copy of the budget to eagh
owner,

If the Board falls to determine or cause to be
determined the total amount to be raised by Regular Assessments
in any fiscal year or partial fiscal year, and/or falls to
notify the Owners of the amount of such Regular Assessments f£oOL
any fiscal year or partial fiscal year, then the amounts of
Regular Assessments shall be deemed to be the amount assessed
in the previous fiscal year or partial fisval year.

Except a8 emergencies may require, the Association
shall make no conmmitment or expenditures in excess of the funds
reasonably expeated to be available to the Association.

5.3 First Assesspents. Prior to the conveyance by
Declarant of the first Lot to be sold in Wailuku Helghts
Extension Unit II, the Associatlion shall estimate the costs and
expenses to be incurred by the Assoclation fros, the time of the
sale by Declarant of the first Lot until the commencement of
the first full fiscal year. The eastimate shall be agsessed to
each Owner as provided in Section 5,5 hereof as a Regular
Assessment as of the date of the sale by Declarant of the first
Lot. Declarant shall be responsible for the Assessments on
Lots which it owns. All ocosts and expenses incurred prior to
such sale shall be the sole responsibility of Declarant.

5.4 Supplementary _ Aesessments. In addition to
Regular Assessments, the Association may levy Supplementary
Asgessments, payable over such period as the Asgociation may
determine: (i) for the purpose of defraying any expense
inourred or to be incurred as provided in this Declaration,
{ncluding the acquisition of Assoclation Property: or (i1) to
oover the deficiency, in the event that, for whatever reason,
the amount received by the Association from Regular Assessments
1g less than the amount determined and assessed by the
assocliation, I1f the aggregate amount of Supplementary
Asgogements levied in any oalendar year exceeds Five Hundred
and No/100 Dollars ($500,00) per Point, such Supplementary
Asgessment may not be levied without the ptlor approval of
owners holding fifty-one percent (51%) of the Class A voting
rights in person or by proxy at a meeting duly called for the
purpose of authorizing suoh Supplemantary Agsessment.

5.5 HApportionment of Asaessm¢nts. The amount of the
Regular or Supplementary Assessment for any flscal period

payable by an Owner for each Polnt assigned to the Lot{s) owned
by such Owner shall be computed by multiplying the total amount
to be raiged by such Assessments by a fraction, the humerator
of which shall be ona and the denominator of which shall be the
Total Points assigned to all Lots in Walluku Heights Extension.

8.6 Time for Paymente. The amount of any Assessment,
charge, fine, penalty, or other amount payable with respect to
any owner or such Owner's Guests or Lot, shall bacome due and
payable as specified by the Board and, in any event, thirty
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(30) days after any notice of the amount gJue as to such
Assassment, charge, fine, penalty or other amount shall have
been given by the Association to such owner, and any such
amount shall bear interest at a rate specified by the Board but
in no event greater than the maximum amount permitted by law
from the date due and payable unti)l paid.

5.7 Lien for Assessments and Other Amounts, If an
Owner does not pay in full any Assessment, charge, fine,

penalty or other amount or any installment thereof or any
interest accrued thereon when due, the Owner shall be deemed to
be 1o default and, upon Recording a notice of default
desoribing the Lot owned by the defaulting Owner, the
Association shall have a 1lien against such Lot to secure
payment of any such Assessment, charge, fine, penalty or other
amount due and owing to the Association with respect to the
Owner or with respect to sBuch Owner's Guests or Lot, plus
interest from the date due and payable, plus all ocosts and
expenses of collecting the unpaid amount, including reasonable
attorney's fees. The lien may be foreclosed in the manner for
foreglosure of mortgages in the State of Hawali. The foregoing
remedies shall be in addition to any other remedies provided by
law for the enforcement of such obligations.

5.8 PEBstoppel Cer cate. Upon payment of a
reasonable fee and upon written raguest of any Owner the
Asgoolation shall furnish a written statement setting forth the
amount of Assessments, charges, fines or penalties, if any, due
or acorued and then uhpald with respeot to the Owner, the Lot
owned by such Owner and such Owner's Guests and the amount of
the Assessments for the ocurrent fiscal period of the
Aggociation payable with respect to the Lot owned by such
Owner, which statement shall, with respect to the party to whom
it is issued, be conclusive against the Association that no
greater or other amounts were then due or acorued and unpaid.

5.9 Liabllity of Owners and Purchasers., The amount

of any Assessment, charge, fine or penalty owing to the
Aassociation by any Owner under this Declaration shall be a
joint and several obligation to the Assoclation of such Owner
and such Owner's heli«, personal representatives, Successors
and assigns. BEach su... amount, tegether with interest thereon,
may be recovered by suit for a money judgment by the
Agsociation without ¢foreclosing or waiving any 1lien securing
the sane,

ARTICLE VI. USE RIGHTS AND RESTRICTIONS.

6.1 OQuwner's Rights in Agsociation Property. The
rights of Ownexs to use Assoclation Property shall be subject
to this Declaration, the Charter, By-Laws and rules and
regulations of the Assoaiation,

6.2 No Imperiling of Insurance. No Owner and no
Owner's Guests shall do anything or cause anything to be kept

in or on Association Property or any Lot which might result in
an lnorease in the insurance premiums of insurance obtained by
the Association or which might cause cancellation of such
Insurance, without the prior written consent of the Association.
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6.3 No Violation of Law. No Owner and no Qwner's
Guests shall do anything or keep anything in or on RAssociation

Pioperty or any Lot which would be in violation of any statute,
rule, ordinance, regulation, permit or other validly imposed
requirement of any governmental body.

6,4 Subdivision of lLots, No Lot may be divided or
subdivided or a fractional ©portion thereof conveysd or
otherwiee transferred so as to be held in divided ownership,
Notwithetanding the foregoing, adjoining Lot Owners may,
subject to the approval thereof by the Wailuku Heights
Extension unit I{ Environmental Committee and compliance with
any applicable laws or ordinances, sell or purchase adjoining
property within the Wailuku  Heights Extension Unit II to
accomplieh relocation of the boundary line between such Lots if
such sale and purchase will not cause or result in a violation
of any bullding or other restricetion contalned herein or in any
such laws or ordinances, In such cases, the new boundary 1line
thus established shall be deemed the new boundary line between
the respective Lots, but no restrictions, easements or land
classifications established for such Lots with respesct to the
former bhoundary line or otherwlsa shall be changed or shifted
by reason of the change of boundary line.

6,5 Combining Lets. Two or more adjoining Lots which
are undar the same ownership may be combined and developed as
ona Lot. FEasements created or established by Declarant along
the common boundary line of the combined parcels may be changed
provided that the consents of Dealarant and the Assoclation are
obtained and provided that alternate easements are granted or
oreated, satisfactory to Deolarant and the Association, by the
owner of the combined Lots. 1If easements are changed along the
common boundary line of combined parcels, the combined parcels
shall thereafter be deemed one Lot, and may not thereafter bhe
split and developed as two Lots,

6.6 Occupancy Limitations. Wo residence structure on
any Lot shall be used for living purposes by more persons than
the structure was deslgned to accommodate pursuant to plans
approved by the Walluku Helghts Extension Unit II Environmental
Committee. No portion of any Lot, other than the portion on
which the permitted residence struoture is situated, shall be
used as a reslidence or for living purposes,

6.7 No Noxious or Offensive Activity. No noxlous or
offensive activity shall be carried on upon any Lot nor shall

anything be done or placed on any Lot which is or may bhecome a
nuisance or ocause embarrassment, disturbance or annoyance to
others,

6.8 No Hazardous Activities. No activities shall be
conducted on any Lot and ho improvements constructed on any Lot
which are or might be unsafe or hazardous to any person or
property. Without limiting the generality of the foregoing, no
firearms shall be discharged upon any Lot, and no open fires
shall be lightad or permitted on any Lot axoept in a contained
bacrbecus unit while attended and in use for cooking purposes or
within a safe and well-designed interior fireplace,
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6,9 No_ __Unsightliness. No unsightliiness shall be
permitted on any Lot., Without limiting the generality of the
foregoing: (a) all unsightly structures, facilities,
equipment, objects and conditions shall be enolosed within an
approved structure or appropriately screened from view: (b)
garden or maintenance equipment shall be kept at all times in
an enclosed structure or screened from view, except when in
actual use: (c) refuse, garbage and trash shall be kept at all
times in a covered, noiseless container and any such contaliner
ghall be kept within an, enclosed structure or appropriately
screened from view; (d) service areas, storage plles, compost
piles and facilities for hanging, drying or airing clothing o
household fabrics shall be appropriately ecreened from vigw;
(e) pipes for water, gas, sewer, drainage or other purposes and
wires, antennae and other facilities for the transmission or
reception of audio or visual signals or electriclty, and
utility meters or other utility facilities and gas, oil, water
or other tanks, and sewage and disposal systems or devices
ghall be kept and maintained within an enclosed structure or
below the surface of the ground; and (f) no lumber, grass,
shrub or tree olippings or plant waste, metals, bulk materials
or scrap or refuse or trash shall be kept, stored or allowed to
accumulate on any lot,

6.10 Noise. WNo exterior speakers, horns, whistles,
bells or other sound devices, except security devices used
exclusively to protect the security of a Lot and improvements
thereon, shall be placed or used upon any Lot, No sound shall
be permitted to be emitted on any Lot which is unrceasonably
loud or annoying.

6.11 Light; ULighting Fixtures. No light shall be
emitted from any Lot which 1is unreasonably bright or which
caugses unreasonable glare. All exterior lighting (inoluding,
without limitation, 1lighting for tennis courts ot other
reareational faoilities) shall conform to the rules and
regulations issued by the Wailuku Helghts Extension Unit II
Environmental Committee, whic¢h rules and regulations may govern
or prohibit exterior use, inter alia, of meroury vapor lamps or
lamps which emit 1light of a similar- charaoter, fluorescent
lamps, heon lamps and neon tubing, flashing lights or lamps,
unshielded lights, colored lights and spotlights, 1In addition
to ocomplying with sald rules and requlations, all 1light
fixtures which are vieible from other Lots must be approved by
the Walluku Helghts Extension uUnit II Environmental Committee,

6.12 odors. No odor shall be emitted on any Lot which
is noxious or offensive to others.

6.13 Support of Adjacent Lot. In the event of any
excavation on a Lot, the owner of such Lot shall provide such

artificial support as is necessary to support adjacent Lots.

6.14 No Temporary Btrugtures., No temporary buildings,
structures, outhouse sheds or teants shall be erected, placed or
permitted to remain on any Lot,

6.15 Animals. No animals, livestock or poultry of any

kind shall be kept on any Lot excapt that a reasonable number
of dogs, cats or other common household pets may be kept,
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provided they are not kept For any commercial purposes and that
they do not unreasonably bother or conatitute & nulsance to
occupants 9§ other Lots.

6.16 Signa. No signs or advertising devicas of any

nature shall be erected or maintained on any Lot except signs .

necessary to identify the ownership of the Lot and ita addrsesa;
signs not more than 1-1/2 Feet by 2 feet in aize necessary to
show that the Lot is Ffor sale or for rent) aigns necessary or
desirable to give direction, advise of rules and regulations,
or caution or warn of danger; one job identiFication sign per
contractor or subcontractor having a maximum sutface of six
feat during the period of actual construction on a Lot; and
auch other signs as may be otherwise required by law. Any
signs which arte permitted under the foregoing restrictions
ghall be erscted or maintained on the Lot only with the prior
written approval of the Walluku Heights Extension Unit II
Environmental Committee, which approval shall be given only 1LE
such signs shall be professionally prepared, shall be of
attractive design in Kkeepling with the overall character of the
area, shall be as small in size ags is reasonably possible, and
shall be placed or located as directed or approved by the
Wailuku Heights Extension Unit II Environmental Committee.

6.17 Mipning and Drilling. No mining, quarrying,
drilling, boring or exploring for or removing water, oil, gas
or other hydrocarbons, minerals, rocks, stones, gravel or earth
shall take place on any Lot.

6.18 Cesspools or Septic Tanks. No cesspools or
geptic tanks shall be permitted on any Lot.

6.19 Clearing and Grading. The clearing and grading
of any Lot shall be performed in strict accordance with plans
and opecifications therefor which have been approved by the
Wwailuku Heights Extension Unit II Environmental Committee, and
such clearing and grading shall not alter or impede existing
drainage patterns without the prior approval of the Wailuku
Heights Extension Unit 1II Environmental Committee. All aredas
cleared shall be left clear of rubbish and litter, and approved
ground vegetation shall be reestablished. All grading
operations shall exercise dust control measures, and the areas
graded shall be replanted with grass or ground cover approved
by the Wailuku Helghts Extension Unit Il Environmental
Committee immediately upon completion of grading.

6.20 Structure Limitations. The residence structure

erected on each Lot shall comply with the Construction and
Design rules dated February 1, 1988,
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6,21 Architsctural Design _Criteria. The overall
visual chatacter of Watluku Helghts Extension Unit II shall be
one of natural materials, rough textures, ocolors and forms
compatible with those ocscurchng in the natural landscapa of the
area.

6.22 Conatruction Period. puring the ocourse of actual
gonstruction of any structure oL improvement permitted
hereunder the provislons, covenants, oonditions and
restrictions vcontalned in this Declaration shall be deemed
walved to the extent necessary, as determined by the Wailuku
Heights Extension Unit II Environmental Committee in its sole
discretion to facilltate such conatruction, ptovided that such
construction is carried out with all due diligence and that
during the course of such construction, nothing is done which
will result in a violation of any of Baid provisions,
covenants, conditions and restrictions upon completion of
construetion, All construotion activities shall be conducted
in compliance with rules and regqulations adopted by the Wailuku
Heights Extension Unit II Environmental Committee.

6.23 Leasinqg of Lots. The Owner of a Lot may lease
the same provided that such leasing is strictly in conformity
with rules and regulations relating thereto promulgated from
time to time by the Association, v

6.24 No Busipess or Commercial Activity. Subject only

.\to the provisions of Section 6.23, no Lot shall be used at any -
ltime for business or commerclal activity, ©provided that.

Declarant may use any Lot owned by it for medel homes or real
. astate sales offices.

6.25 Maintenance of Lots. BEach Lot and all
improvements, fixtures, furniture and equipment located therein
or thereon shall be kept and maintained by the Owner thereof in
a ¢leecn, safe, attractive and sightly condition and in good

repalr,

6.26 Owner Caused Damage. 1f, due to the act or
neglect of an Owner Or suoh oOwner's Guests, loss or damage
shall be caused to any Assoclation Property, such Owner shall
he liable and responsible for tha same except to the extent
that such damage or loss ls covered by insurance obtained by
the Assoclation and the lnsurer has waived 1its righta of
subrogation against such Owner. The amount of such loss o0&
damage may be collected by the Association from such Owner, and
suah amount shall be secured by a lien on the Lot of such Owner
in accordance with the provisions of Section 5.7 of this
Declaration.

=15~




6.27 Assignment of Rights or Obligatiens. An Owner

may assign or dselegate ¢o another Person some or all of hisg
rights hereunder as an Owner and may enter into any arrangement
with such ecther Person under which such Person shall agree to
assume some or all of such Owner's obligations hereunder, The
Asgociation shall recognize any such assignment or delegation
of rights or arrangement for assumption of obligations,
provided that, to be effective with respect to the Association,
Declarant or any other Owner, the assignment or delegation of
rights or arrangement for assumption of obligations shall be in
writing, shall be in terms deemed satisfactorily speocific by
the Associatlon, and a copy thereof shall be filed with the
Assoclation. Notwithstanding the foregoing, no Owner shall be
permitted to relieve himself of the ultimate responsibility for
fulfillment of all obligations hereunder of an Owner arising
during the period he is an Owner,

ARTICLE VII. EASEMENTS.

7.1 gGranting of Eassment by Declarant. The Declarant
reserves the right to grant to the Assoclation any easement
and/or easement rights encumbering Lots or enoumbering property
immediately adjacent to the Real Property. The Association
shall accept any such easement and/or easement rights granted
to the Assoclation by the Declarant and thereafter shall be
responsible for the repalr, maintenance, operation, management
and replacement of any such easement and the structures and/or
eguipment appurtenant thereto.

7.2 Easements _in Lots for Repair, Maintenance and
Emergengies. The Association shall have an easement for access
through each Lot for maintenance, repair and construction of
drainage easements owned by the Association and for making
emergency repairs therson negessary to prevent damage to
Association Property or to another Lot. Nothing herein shall
be deemed to obligate the Association to make any such
emergency repairs.

7.3 Negligence or Willful Misconduct. Any damage to

any Lot caused by the gross negligences or willful misconduct of
the Association or any of its agents during any entry onto any
Lot shall be repaired by and at the expense of the Association.

7.4 Flooding and Erosion. No Owner shall permit to
be constructed on his Lot any improvements which will oreate a
problem of flooding, erosion or interference with natural water
flow or runoff damaging to his Lot or adjacent properties, or
otherwise interfere with the easement rights of the Declarant
or the Association, nor shall any Owner fall to reasonably act
s0 as to minimize runoff damage or interference with the
natural flow of storm waters.

ARTICLE VIII. WAILUKU HEIGHTS EXTENSION UNIT II ENVIRONMENTAL
COMMITTEE.

8.1 Creatipon, The Wailuku Heights Extension Unit II
Environmental Committee (the "Committee") {8 hereby created
with all of the rights, powers, privileges and duties herein
set forth., The Committee shall consist of three members,
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8.2 Term. The initial Committee shall be appointed
by Deciarant as follows: One (1) of the members of the
Committee shall be appointed to a three (3) year term; one (1)
of the members of the Committee shall be appointed to a two (2)
year term; and one (1) of the membere of the Committee shall be
appointed to a one (1) year term. Thereafter, each member
shall hold office for a period of three years and until his
successor has been duly appointed as herein set forth unless he
has sooncr resigned or been removed.

8.3 Appointment. Declarant shall have the sole right
to appoint and remove the members of the Committee until the
twentieth (20th) anniversary date hereof, or until Declarant
ghall assign said right to appoint and remove to the Board of
Directors, whichever shall first occur. Thereafter, the Board
shall have the sole right to appoint and remove the members of
the Committee. Declarant may, at any time and from time to
time, asslign such right to appoint and remove members of the
Committee to the Board,.

8.4 Removal: Resignation. Any Committse member
appointed by Declarant may be removed by Dec¢larant with or
without cause., Any Committee member appointed by the Board may
be removed by the Board with or without cause. Any Committee
member may resign by submitting a written notice to the Board
stating the effeative date of his resignation, and acceptance
of the resignation shall not be necessary to make the
resignation effective.

8.5 Committee Functions, The functiona of the
Committee, in addition to any functions set forth elsewhere in
this Declaration, shall be to o¢onsider and approve or&
disapprove any ©plans, specifications or other materizl
submitted to it for the erectiom, construction, installatlon,
alteration, placement or maintenance of any buildings or other
improvements on Lots, or for the alieration or remcdeling of,
or construction of additions to, any then existing strnctures
on Lots; to adopt Committee rules as provided in this Article
VIII; and to perform such other duties as may, from time to
time, be delegated to it by the Assoniation. The Committee
shall meet from time to time as necessary to adequataly perform
jts duties hereunder, and the Committee‘'s action on matters
ghall be by majority vote of the Committee, Any action
required to be taken by the Committee may be taken without a
meeting if a oconsent in writing, setting forth the action so
taken, shall be signed by all of the Committee members. The
cOmTittee shall keep and maintain a record of all actions taken
by 1it.

8.6 Review of Plans, The Committee may. by the
enaction of appropriate rules, specify the procedures for the
submission and approval of said plans, specifications and other
material; provided, however, that the Committee's approval or
disapproval of any such plans, specifications and other
materials shall be given in writing within thirty (30) days
after submission of said plans, specifications and other
materials and after the Owner's compliance with the
requirements set forth in Section 8.9 below. If the Committee
shall disapprove of any such plans, specifications, and other
materials, it shall, within said thirty (30) day period, send
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notice of its disapproval to the Person or Persons applying for
gald approval at the address seet forth in the application
therefor and shall also return to such Person the cash bond,
the owner's completion bond, or the note and mortgage submitted
by such Person pursuant to section 8.9 below, If notice of
disapproval is pot so sent within said thirty (30) day period,
the plans, specifications and other materials submitted shall
be deemed to have been approved by the Committeea,

- 8.7 Requirements for Plans. All plans and
specifications for any new building or other improvement shall
be prepared by an Architect, shall be submitted to the
Committee for 1its approval, and shall include. without
limitation, floor, elevation, plot and grading plans:
specifications for the principal exterior materials:
description of color schemes; landscaping plans; provisions to
be made for automobile parking; outside lighting plans, if any:
and a detalled description of the location, character and
method of wutilization of all utilities. . The plans and
specifications for any alteration. modification or addition to
the exterior of any existing building or improvement including.
without 1limitation, alterations such as exterior painting
except for repainting with the same color paint and changes in
or addition of fencing, must contain the same information as is
tequired for any new building oz other ilmprovement, except that
plans for nonstructural alterations, modifications or additions
need not be prepared by an Architect. After approval of any
plans, speclfications and other materials, the Committee shall,
upon written request from the Owner, provide saild Owner with a
atatoment of approval in a form appropriate for Recordatlon.

8.8 Standards of Review. The Committee shall, 1in
reviewing plans, specifications and other materials submitted
to it, oconzider the suitabllity of the proposed building or
other improvement for the area in which it will be located; the
quallty of the materlals to be used i{n construction; and the
affeot of the proposed building or other improvement on wailuku
Heights Hxtension Unit 11, The Committee shall require that
the overall visual character of Wailuku Heights Extension Unit
I! be one of natural materials, rough textures, colors and
forms compatible with those ocourring in the natural landscape
and that the roofs and other exterjor pottions or all buildings
and other improvements in Wailuku Helghts Extension Unit 1T
conform to aesthetic standards contalned in and/or be
constructed with materlals specified in the Wwalluku Helghts
Extension Unit 11 Design Rules.

8.9 Bond Requirement. The Lot Owner shall provide to
the Committee, together with the plans, specifications and
other materials, and as a condition precedent to any Committee
approval, a ocash bond in the sum of $5,000.00, guaranteeing
completion (once construction has been commenced) of all the
improvements, landscaping and other work (other than interior
portions of the principal dwelling which are not visible fron
outside the Lot) in accordance with the plans, gspecifications
and other materials approved by the committee, Said $5,000.00
may be retained and used by the Assoclation upon recelpt by the
Association o0f written certification from the Comnittee that
the improvements, landscaping and other work have not been
timely completed in accordance with the plans, specifications
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and other materials approved by the Committee, which
cortification specifies the various deficlencies; provided,
however, that the Lot Owner shall have a period of sixty (60)
days after receipt of a copy of such certification within which
to cure all such deficlencies; and provided further that the
Association shall promptly refund said $5,000.00 to the Lot
Owner upon recelipt of written certification from the Committee
that the improvements, landscaping and other work (other than
interior portions of the pringipal dwelling which are not
visible from outside the Lot) have been timely completed in
accordance with the plans, specifications and other materials
approved by the Committee.

As an alternative to the $5,000.00 cash bond reguired
above, however, the Lot Owner may provide to the Commlittes
either of the following:

(a) An owner's completion bond in form and by a
corporate surety satisfactory to the Committee, in its
s0le diecretion, in the penal sum of $5,000.00 and
running in faver of the Assoclation, as obliges,
guaranteeing completion (once construction has been
commenced) of all of the improvements, landscaping and
other work (other than Ainterior ©portions of the
principal dwelling which are not visible from outside
the Lot) in accordance with the plans, specifications
and other materials approved by the Committee. Such
hond shall be unconditlonal, be effective for a period
of at least two and one-half (2 1l/2) years from the
date of the Committee's approval, and be automatically
payable to the Assooclation upon wrltten certification
by the Committee that the improvements, landscaping
and other work have not been timely ocompleted in
accordance with the plans, specifications and other
materials approved by the Committee, which
certification specifies tha various deflciencies;
provided, however, that the Lot Owner shall have a
period of sixty (60) days aftet recelpt of a oopy of
such ocertification within which to ocure all such
defioiencies; and peovided further that the
Association shall promptly surrender sald bond to the
Lot Owner upon raceipt of written certification from
the Committee that the improvements, landscaplng and
other work (other than interior portions of the
principal dwelling which are not visible from outside
the Lot) have been timely completed in acvordance with
the plans, specifications and other macerials approved
by the Committee; or

(b) A promissory nota in favor of the
Asgocliation, in the amount of #$5,000.00, segured by a
segond mortgage (which mortgage shall be junior only
to the oconstruction and permanent finanolng loans, 1if
any, obtained by the Lot Owner and shall be ln fornm
satisfactory to the Committee, in its sole dliscretion)
covering the Owner's Lot. Such note shall be in form
patisfactory to the Committee, in its sole discretion,
and shall be payable upon demand; provided, however,
that such note may provide that the Assoclation may
call the note only upoh recelpt buy it of a written
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gertification from the Committee that the
improvements, landscaping and other work have not been
timely completed in accordance with the plans,
specifications and other materials approved by the
Committee, which c¢ertiflcation specifies the various
deficiencies, and that the Lot Owner shall have a
perlod of slxty (60) days after receipt of a copy of
such certification within which to cure all such
deficiencies; and provided further that the note may
provide that the Association shall ocancel said note if
the Lot Owner shall provide to the Association a
written certificatiorn from the Committee that tche
improvements, landscaping and other work (other than
interior portions of the principal dwelling which are
not vislble from outside the Lot) have been timely
completed in accordance with the plans, specifications
and other materials approved by the Committee,

8.10 Prosecution of Work After Approval, After

approval by the Committee of any plans, specifications or other
materials, and after complying with the requirements get forth
in Section 8.9 above, the construction, alteration or other
work described in such plans, specifications or other materials
shall be performed as promptly and diligently as possible and
in complete oconformity with said plans, specifications or other
materials. Failure to commence such gonstruction, alteration
or other work within elghteen (18) months after the date of
approval, or within such other time as r4Ye Committee ghall
specify, or the fallure to complete the proposed work strictly
in accordance with saild plans, speoifivations or other
materials wlthin one (1) yeat after vommencement of the work,
shall operate automatically to revoke the approval by the
Committee and, (a) upon written certification by the Conmittes
that the construction, alteration, landscaping or other work
(other than interior portions of the principal dwelling which
are not vigible from outside the Lot) have not been timely
completed (if ocommenced) in acoordance with said plana,
specifications or other materlals, the Association may retain
the cash or enforce the bond, note and/or mortgage provided by
the Lot Owner pursuant to Section 8.9 ahove, and may (but need
not) undertake to oomplete the improvemants, landscaping or
other work on behalf of the Lot Owner or to restore the Lot to
the conditions as nearly as possible to its state prior to any
such construction, alteratlon or othar work; and (b) upon
demand by the Committee, the Lot upon which such construotion,
alteration or other work was undertaken shall be restored by
the Lot Owner as nearly as possible to its state existing prior
to any such constructlon, alteration or other work: provided
that if said Lot is not 8o restored the Committee or the
Agsoclation may undertake such restoration and charge the cost
thereof to the Owner of said Lot, whieh ¢ost shall be
anforceable as an Assessment in accordance with Article V
hersof. The rights and remedies provided for in the preceding
sentence are cumulative with all other rights and remedies
available to the Assoclation and the Committee under this
Declaration and a: law or in equity. The Committes and its
duly appointed agents may enter upon any Lot at any reasonable
time or times to inspect the progress or status of any such
construction, alteration or other work. The Committee may
Record a notice to show that any sueh work has not been
approved or that any approval given has been automatically
revoked. )
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8.11 Fees. The Committee shall have the right to
require payment of a reasonable fee of not less than $100.00
for review of proposed plans, specifications and other
materials,

8,12 Rule-Making Authority, The Committee shall adopt
rules and requlations (1) regulating construction at Wailuku
Helghts Extension Unit II, including, without limitation, dust
and noise abatement requirements, use of temporary construction
camps, trallers, oconstruction offices, supply and equipment
shelters and gcreening, hours of construction activity and
construction equipment routes, and (ii) interpreting or
implementing the provisions of this Declaration pertaining to
the design of bulldings and other improvements, including,
without 1limitation, sBetback requirements; building height;
minimum square footage requirements for improvements; types of
building materials; permissible exterior colors; 1landscaping;
and aesthetic requirements, Sald rules and regulations shall
be called the "Wailuku Heights Extension unit II Design
Rules", A ogopy of the Walluku Heights Extension Unit II Design
Rules as from time to time adopted, amended or repealed,
certified by a member of the Committee, shall be maintained in
the Assoclation offlce and shall be available for inspecgtion
during nozmal business hours by any Owner or prospective Owner
or any Architect or agent of any Owner or prospective Owner.

8.13 Liability of Committee Members. PFrovided that
Committee Members act Iin good faith and with due diligence,
neither the Committee nor any member thereof shall be liable to
the Assoociation, any Owner or any other Person for any damage,
loss or prejudice suffered or claimed on account of:

8.13.1 the approval or disapproval of any plans,
specifications and other materials, whether or not
defective; or

8.13.,2 the construction or performance of any
work, whether or not pursuant to approved plans,
specifications and other materials; or

8,13,3 the development ot manner of development
of any land within Wailuku Heights Extension Unit II;
or

8,13.4 the execution and Recordation of a form
of approval pursuant to Section 8.7, or disapproval
pursuant to Seoction 98,10, whether or not the facts
stated thereln are correct; or

8,13.5 the performance of any other function
pursuant to the provisions of this Dealaratioen.

8.14 Professional Advice. The Committee may employ
the sarvices of an Architect or englneer to render professiohal
advice, and may pay a reasonable compensation for such services
which compensation may be ocharged to any Owner who has
submitted plans, specifications or other materials requiring
review by such Architect or engineer; provided that such
compansation may only be charged to sug¢h Qwner 1f he has been
informed in advance that such compensation will be charged to
him,
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ARTICLE IX. INSURANCE,

9.1 Insurance Requirements Generally, The
Agsgociation shall obtain and maintain in full force and effect
at all times certain fire, 1llability and other lnsurance asg
hersinafter provided. All such insurance shall be obtained, to
the extent possible, from responsible companies duly authorized
to do insurance business in the State of Hawaii, All such
insurance shall name as insureds Declarant, the Rsasoclation,
the Board, the Wailuku Heights Extension Unit II Environmental
commLttee and the officers, directors, employees, and agents of
Declarant and the Asgoclation. All such insurance shall
proteat each of the insureds as if each were separately insured
under separate policies. To the extent reasonably practicable,
such fire insurance shall: (1) provide for a waiver of
subrogation by the insurer as to claims against Declarant, the
Assooiation and their officers, directors, employees, and
agents and againet each Owner and each Owner's employees and
Quests; (ii) provide that the insurance cannot be cancelled,
invalidated or suspended on account of the conduct of
Declarant, the Association or the officers, employees and
agents of either Declarant or the association or of any Owner
or such Owner's employees or Quests; (iii) provide that any "no
other lnsurance" c¢lause in the insurance policy shall exclude
any policies of insurance maintained by any Owner or mortgagee
and that the insucance policy shall not be brought inte
contribution with insurance maintained by any Owner or
mortgagee; (iv) contain a standard mortgage clause endorsement
in favor of the mortgagee of any patt of Assoclation Property
except a mortgagee who is cgoversd by other and separate
insurance; and (v) provide that the policy of lnsurance ghall
not be terminated, oancelled or substantially modifled without
at least ten (10) days' prior written notice to the aAssoclation
and to each mortgagee covered by any standard mortgage clause
endorgement, To the extent possible, public 1liabllity and
property damage Ainsurance shall provide for coverage of any
cross liability claims of Owners against the Associlation or
other Owners and of the Assoclation against Owners withouv
right of subrogation. Any insurance polioy may contain such
deductible provisions as the Board deems consistent with good
business practice.

The ¢ost and expense of all Lnsurance obtained by the
Association, except insurance obtained at the request of and
gpecifically benefitting any partiocular Owner or group of
owners, shall be an expense of tha Assoclation.

9,2 Fire Insurance. The Assocgiation shall obtain and
malntain fire insurance insuring all Assoclation Property
against loss or damage caused by fire and such other hazards as
ares covered under standard extended coverage pollicles, with
vandalism and malicious miachief endorsements, and if available
and if deemed appropriate by the Association, all risk, for the
full insurable replacement cost of said Assoolation Property.

9.3 Public Liability and Property Damage Insurance.
The Assoclation shall obtain and maintaln comprehensive publia
liability and property damage insurance covering bodily injury
and property damage liabillty of the Assocgiatlon, its officers.
directors, employees and agents and of each Owner and each
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Owner's employees and Guests, arising in oconnection wirh
ownership, operation and malntenance, occupancy or use of
Assocliation Property with Llimits of not less than $1,000,000
for each- occurrende involving bodily injury 1liability and/ort
property damage liability, '

9.4 Workmen's_Compensation and Emplovyer's Liability
Insyrance, The Association shall obtaln and maintain workmen's
gompensation and employer's 1liability insurance as may be
necessary to comply with applicable laws.

9.5 Insurance by _Owners. Each Owner shall be
responsible for obtaining insurance he deems desirable,

inecluding, without limitation, fire insurance covaring
improvements, furnishings and personal property belonging to
that Owner and that Owner's esmployees and Guests, Any
ingurance policy obtained by an Owner shall b~ such that it
will not diminish or adversely affect or ianvalidate any
insurance or insurance recovery under policies carried by the
Association and shall, to the extent reasonably practloable,
contain a waiver of the right of subrogation by the insurer as
to any claim against the Assoclation, its officers, diregtors,
agents and employees against Declarant, its  officers,
directors, employees and agents and against other Owners and
their employees and Guests, A copy of any insurance policy
obtained by an Owner shall be furnished to the Association upon
request of the Asgsoclation.

9,6 Receipt and Application of Insurance Proceeds.
Except as some particular Person has a legal right to recelive
insurance proceeds direotly, all insurance proceeds and
recoveries shall be pald to and received by the Association.

9.7 oOther Insurance by Association. The Association
shall have the power amd authority to obtain and maintain other
and additional insurance coverage, including fire Ainsurance
govering personal property of the Association, fidelity bonds
or insurance covering employees and agents of the Assoclation
and insurance indemnifying officers, directors, employees and
agents of the Assocliation.

9,8 Owner-Increased Premiums. In the event that, as
a oconsequence of the hazardous use of any Lot, or of any
owner-installed improvements upon any Lot, the premiums of any
policy of insurance purchased by the Assoclation are increased,
or a special policy is required, the cost of such increase or
gpecific polioy shall be payable by the Owner of such ELot.

ARTICLE X, DESTRUCTION, CONDEMNATION AND RESTORATION OF
WAILUKU HEIGHTS EXTENSION, UNIT IT.

10.1 Cartain Definitions. The following terms shall
have the following definitions:

10.1.1 substantial and Partial Destruction.
ngubstantial Destruction" ghall exist whenever damage
or destruction to all of the Common Area is valued at
ten percent (10%) or more of the total assessed value
of all of the Common Area; "Partial Destruostlon" shall
mean any other d .mage or destruction.
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10,1.2 substantial and Partial Condemnation.
ngybstantial Condemnation” shall exist whenever a
taking of all of the Common Arsa under eminent domain
or by grant or conveyance in lieu of condemnation is
valued at ten percent (10%) or more of the total
acsessed value of all of the Common Area, “Partial
Condemnation" shall mean any other such taking by
eminent domaln or grant or conveyance in lieu of
eminent domain.

10.1.3 Restoration. "Restoration", in the case
of any damage or destruction, shall mean restoration
of the Common Area to & condition the same or
substantially the same as the condition in which it
existed prior to the damage or destruction and in the
case of condemnation, shall mearn restoration of the
remaining portion of the Common Area to a state
appropriate for a single-family residential community.

10.1.4 Avallable Funds. "Available Funds" ghall
mean any proceeds of insurance or condemnation awards
of payments in 1lieu of condemnation and any
uncomnitted income or funds of the Assoclation
including funds carried over from the previous fiscal
year, Available Funds shall not include that portion
of insurance proceeds legally required to be pald to
any parcty other than the Association, including a
mortgagee.

10,2 Determination by the Board. Upon the ocourrence
of any damage or destruction to the Common Area oxr any part

thereof, or upon a complete .or pactial taking of the Common
Area under eminent domain or by grant or conveyance in lieu of
condemnation, the Board shall make a determination as to
whether such damage or taking wasg substantial or partial,

10.3 Restoration of the Common Area. Restoration of
the Common Area shall be undertaken by the Associatlion without

a vote of Ownors in the event of Partial Destruction or Partial
Condemnation. within eixty (60) days after the Board has
determined that substantlal pestruction or gubstantial
condemnation has occurred, the Board shall send each Owner a
written description of the Destruction or Condemnation and a
ballot on which each oOwner shall {ndicate whether or not
Restoration 18 to be undertaken. Restoration shall be
undertaken unless Owners holding two~thirds (2/3) of the voting
power of the Assoniation vote against such Restoration. 1In the
event the ingurance proceeds actually roeceived exceed the cost
of Restoration when such Restoration is undertaken pursuant to
this Section, the excese shall be elther used as determined by
the Association, used to reduce agsessments or paid and
distributed to all of the Owners in proportion to the number of
Points attributable to the Lots owned by such Owners,

10.4 Action if Restoration of the Common Area is
Disapproved. If Restoration i@ not undertaken in the event of

substantial Destructlion or substantial condemnation, the
Assoclation rhall remove all damaged or destroyed improvements
from the Common Area and restore the Common Area to a safe
condition.
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10.5 Authorit of Association to Restors. The
Asgociation, as attorney-in-fact for each Owner, shall have
full power and authority to restore the Commen Area whenever
Restoration 1is undertaken as hereinabove provided. Such
authority shall include the right and power to enter into any
contracts, deeds or other instruments which may be necessary or
appropriate for Restoration.

10.6 Payment of Proceesds. All 1insurance proceeds
shall be paid to the Association.

10.7 special Assesgments for Restoration. Whenever

Regtoration is to be undertaken, the Association may levy a
Supplementary Assessment payable over such perliod as the
Aspociation may determine, to cover the costs and expenses of
Restoration to the extent not covered by Available Funds.

10.8 Receipt and Application of Condemnation Funds.
Rll compensation, damages or other proceeds constituting awards
tor a complete taklng of the Common Area or a taking of part of
the Common Area under eminent domain or by grant or conveyance
in lieu of condemnation shall be payable to the Association.
The award shall be applied to costs and expenses of Restoration
it undertaken and, to the extent not so applied, shall be used
as determinaed by the Association.

ARTICLE XI. MISCELLANEOUS,.

11.1 Release of Dedicated Lots. Declarant shall have
the right and power, without having to obtain the conseat or

approval of the Association., any Lot owner or any other person,
to grant or dedicate any Lot or easement owned by Declarant to
the County of Maul or the State of Hawali, or to any other
appropriate govarnmental agency, or to any publioc or private
utility. Notwithstanding any other provision contained in this
Declaration to the contrary, upon any suoch grant or dedication,
any such Lot(s) or easement(s) so granted or dedicated shall bhe
fiee and clear of, and shall no longer be subject to, any of
the terms, covenants, conditions or restrictions contained in
this Declaration, Upott any such grant or dedication, the
release and removal of this Declaration (and all of the terns,
govenants, conditions and restrictlions contained herein) as an
encumbrance upon the Lot(s) or easements 8o granted or
dedicated may, but need not necessarily, be made effective by
recording in the Bureau of Conveyances of Hawali and/or flling
in the Office of the Asslistant Registrar of the Land Court of
Hawaii, a certificate executed by Deolarant certifying such
grant or dediocation of the Lot(s) or easements and noting the
release and removal of the Declaration as an encumbrance upon
sald Lot(s) or easements pursuant to this Seoction 11,1,

11.2 Duration of Declaration. Each of the provisions
contained 4in this Deolaration shall run with the 1and and

continue and remain in full foree and effect for a period
beginning as of the date of executlon of this Decglaration and
continuing to and including the later of December 31, 2030 or
21 years following the Aeach of Ronald Reagan, President of the
United States of America, and his descendants, and the
descendants of the two preceding Presidents of the United
States of Amerlca living on the date of exeoution hereof.
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11.3 Amendment. any provision ~contained in this
Declaration may be amended or changed, and additional
provisions may be added hereto by the affirmative vote of
Owners who hold not less than 66,6 percent of the voting power
of the Association, except that (a) Section 8.3 can only bhe
amended by the affirmative vote of Owners who hold not less
than one hundred percent (100%) of the voting power of the
Association, and approved in writing by Declarant or its
assigns, and (b) Bections 3.4 and 11,3 c¢an only be amended by
the affirmative vote of Owners Wwho hold not 1less than one
hundred percent (100%) of the voting power of the Assoclation;
or by Declarant any time prior te the sale of the first Lot in
Waliluku Heights Extension Unit II.

11.4 Effect of Proyisions of Declaration. Each
provision of this Declaration, and an agreement, promise,
covenant and undertaking to comply with each provision of thisa
Declaration, and any necessary exception ot reservation or
grant of title, estate, right or interest to effectuate any
provision of this Declaration: 1) shall be daemed
incorporated in each deed or other instrument by which any
cight, title or interest in Walluku Helghts Extension Unit I1I
or in any Lot is granted, devised or gonveyed, whether or not
get forth or referred to in such desd or other instrument; (ii)
shall, by virtue of acceptanca of any right, title or interest
in Wailuku Heights Extension Unit II or in any Lot by an Owner,
be deemed accepted, ratifiad, adopted and declared as a
personal covenant of such Owner, and, as a personal covenant,
shall be binding on such Owner and such Owner's heirs, personal
representatives, successors and assigns and, as a personal
govenant of an Owner, shall be ddemed a petsonal covenant to,
with and for the benefit of the Association but not to, with or
for the benefit of any other Owner; {iii) shall be deemed &
real covenant by Declarant for itself, ite successors and
assigns, and also an equitable servitude, running, in each
case, as a burden with and upon the title to Walluku Heights
Extenslon Unit II and each Lot and, as a real covenant and also
ag an equitable servitude, ahall be deemed a covenant and
servitude for the benefit of Wailuku Heights Extension Unit II
and each Lot; and (iv) shnll be deemed a ocovenant, obligation
and restriction secured by a lien in favor of the Assgociation
burdening and enoumberlng the title to Wailuku Heights
Extension Unit II and each Lot in favor of the Assoclation,

11.5 Enforcement and Remedies. in addition to any
other remedies herein provided, each provision to this
Declaration with respest to an Owner or the Lot of an oOwner
shall be enforceable by the Association, by Declarant, or DYy
any Owner by a proceeding for a prohibitive or mandatory
injunction or by a suit or action to reocover damages. If any
court proceedings are instituted in connection with the rxight
of enforcement and remedies provided in this Declaration, the
prevalling party shall be entitled to recover from the losing
party its costs and expenses in connection therewith, inoluding
reasonable attorneys' fees.

11.6 Protection of noumbranceer. No violation or
breach of, or failure to comply with, any provision of thie
Declaration and no action to enforce any such provision shall
affeot, defeat, render invalid or impair the lien of any
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mortgage or other lien on any Lot taken in good faith and for
value and Recorded prior to the time of Recording of an
instrument describing the Lot and listing the name or names of
the Owner or Owners of fee simple title to the Lot and giving
notice of such violation, breach or failure to comply: nror
shall sucli violation, breach, failure to comply or action to
enforce affect, defeat, render invalid or impair the title or
interest of the holder of any such mortgage or other lien or
title or interest acquited by any purchaser upon foreclosure of
any such mortgage or othetr lien or result in any liability,
personal or otherwise, of any such holder or purchaser. Upon
foreclosure of any such mortgage or other lian, no such holder
who thereby assumes title to a Lot shall be required to correat
past violations hereof with resp::t to said Lot so long as sald
Lot is neither occupied nor usad £or any purpose by such holder
but is merely held for prompt resale., The Assoclation, at its
gole cost and expense, may correct said past viola*ions. Any
guch purchaser on foreclosure shall, however, take subject to
the Declaration except only that violations or breaches of, or
failures to comply with, any provisions of this Declaration
which occurred prior to the vesting of fee simple title in such
purchaser, including violations of Article V hereof, shall not
be deemed breaches or violations hereof or fallures to comply
herewith with respect to such purchaser, his heirs, personal
representatives, successors or assilgns,

11.7 Construction. The pzovislons of this Deglaration
shall be liberally construed to promote and effeotuate the
fundamental concepts .of Wailuku Heights Extension Unit II as
set forth in this Deolaration, and no provision hereof shall be
construed to excuse any Person from observing any law or
. regulation of any governmental body having jurisdiction over
Wailuku Heights Extension Unit II.

11.8 Assignmen Powers, Any and all of the rights
and powers vested in Daclarant pursuant to this Declaration may
be delegated, transferred, assigned, conveyed or released by
Declarant to the Association and the Association shall accept
the same effective upon the Recording by Declarant of a notice
of such delegation, transfer, assignment, conveyance or releass,

11.9 Ncn-Avoidance. No Owner through non-use of the
Common Area or by abandonment of his Lot may avoid the burdens
or obligations imposed on him by this Declaratlon.

11.10 Limited Liability. Nelther Declarant, the
Association, the Board, nor any member, agent or employee of
any of the same, shall be liable to any party for any action or
for any fallure to act with respect to any matter if the action
taken or fallure to act was ir good faith and without malice.

11.11 Successors and Asgigns. This Declaration shall
be binding upen and shall inute to the benefit of the
Association, and each owner and the helrs, personal
representatives, successors and assigns of eaoh,

11.12., Severability. 1Invalidity or unenforceability
of any provision of this Declaration in whole or in part shall
not affect the wvalldity or enforceability of any other
provision or any valid and enforceable part of a provision of
this Declaration,
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11,13, captions., The captions and headings in this
instrument are for convenience only and shall not be considered
in construing any provisions of this Declaration.

11.14. No Waiver, Fallure to enforce any provisions
of this Declaration shall not operate as a walver of any such
provision or of any other provision of this Declaration.

11.15. Further Assucrances, The assocliation and each
owner hereby agree to do such further acts and execute and
deliver such further instruments as may reasonably be required
to effectuate the intent of this Declaration.

11.16., _fotlces. RAny notilce, information or material
required to be ,iven kereunder shall be deemed furnished or
delivered to a party at the time a copy thereof is deposited in
the mail or at a telegraph offlce, postage or charges _repaild,
addressed to the party, and in any event, when such party
aotually receives such notice, information or material.

Any notice, informatlon or material delivered or
furnished to the name and address of an Owner as last shown on
the books of the Associatlon, shall be deemed to be the proper
delivery or furnishing of such notiae, information or
material, If notice of a meeting is given as provided for
above, nonreceipt of aotual notice by any Owner shall in no way
invalidate the meeting or any proceedings taken or any business
done at the meeting. Any Owner may walve notice of any meeting
aither prior to or at or after the meeting with the same effect
as though notice of the meeting had been given to him. The
presence of any Owner at a meeting shall be the eguivalent of a
walver by him of notice of the meeting.

Notices, lnformation and material required to be given
hereunder to Declarant, the Association, the Board or the
Walluku Heights Extension Environmental Committee shall be
addressed to such entity in care of the Assoclation at the
offige of the Association.

11.17 Word Usage. The use of the masculine gender
herein shall be deemed to include the feminine and neuter
genders and the use of the gingular shall be deemed to include
the plural, whenever the text so requires.

IN WITNESS WHEREOF, Declarant has executed this
Declaration the date and year firat above written.

HAWALL STATES PROPERTIES, INC.

By - z

It f,;>ff /

BY

Its
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STATE dOF HAWATI )
n ) B8.
COnl‘lNTY oF mat1 Honokdu )

on this AHn_ day of Quasery . 1988,
befote me appearad _ Pdenn [onald thade o . to me
personally known, who, being by me/duly sworn, did say that he
is the Y Prusdont . respectively, of HAWAII STATES
PROPERTIES, 1INC., a Hawall corporation, and that the seal
affixed to the foregolng instrument is the corporate seal of
said corporation and that sald instrument was signed and sealed
in hehalf of gald corporation by authority of its Board of
Directors, and the sald Officer acknowledged sald instrument to
be tha free act and deed of sald corporation.

_Cld & Jakewetr

Notary Public, State of Hawall,

My commission expires: /4-1¥-7/
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FIRST:

all

Waikapu, District of Wailuku,
of Hawail, described

LOTS:

of

those

25.
26,
27,
28,
29,
30,
31,
3z,
33,
34,
35,
36,
37,
as,
39,
40,
41,
42,
43,
44,
45,
46,
47,
48,
49,
50,
51,
52,
53,
54,
55,
56,
57,
58,
59,
60,
61,
62,
63,
64,
65,
66,
67,
68,
69,
70,
71,
72,
73,
74,
75,
76,
77,
78,
79,

as t

area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
aread
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
area
ared
area
area
area
area
area
area
area
area

EXHIBIT "A"

certain
ollows:

1,968
5,040
11,984
11,355
10,836
10,262
8,764
8,820
9,548
9,735
9,678
10,499
9,546
9,703
9,843
9,787
9,273
9,045
8,819
8,484
8,434
10,745
9.900
10,232
9,935
8,689
8,670
8,528
8,712
8,129
8,308
9,150
9,094
8,352
8,354
8,217
8,177
8,326
10,323
9,939
10,596
12,081
10,269
12,379
9,016
10,026
8,761
8,759
8,486
8,700
8,777
8,734
8,249
8,359
8,222

parcels of

square
squarke
square
square
square
square
square
BQuAare
squate
square
square
asquare
square
square
square
square
square
square
gquare
square
square
square
squatre
square
square
square
square
square
square
gquare
square
8quAare
square
gquare
square
squara
square
BsquarLe
square
square
square
square
square
square
square
square
square
square
square
square
sgquare
gquare
dquare
square
squate

feat,
feet,
feeot,
feet,
feet,
feet,
faat,
feet,
feet,
feet,
feet,
feat,
feet,
feet,
feat,
feet,
feat,
feet,
faat,
feet,
feet,
feot,
feet,
feat,
feet,
faet,
feat,
feet,
feet,
feet,
feet,
feeat,
feet,
feet,
feet,
feet,
feeat,
feet,
feet,
feet,
feet,
feet,
feet,
feet,
faet,
feet,
feet,
feet,
feet,
feat,
feet,
feet,
feot,
feot,
feat,

land situate

(Roadway),

at

Island and County of Maui, State




BO,
Bl,
82,
B3,
84,
85,
86,
87,
88,
89,
90,

92,

93,

924,

95,

96,

97,

98,

99,
100,
101,
loz,
103,
104,
105,
106,
107,
108,
109,
110,
111,
112,
113,
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145, area 9,655 square feet,
146, area 10,247 square feet,
147, atea 10,053 square feet,
148, area 9,798 squarce feet,
149, area 10,527 square feet,
150, area 10,409 square feet,
151, area 10,984 square feet,
152, area 10,565 square feet,
153, area 12,793 aquare feet,
154, area 12,138 square feet,
155, area 10,004 square feet,
156, area 10,174 square feet,
157, area 52,501 square feet, (Readway),
158, area 34,209 square feet, (Roadway).
159, area 29,509 square feet, (Roadway).
160, area 29,597 square feet, (Roadway),
161, area 3,840 square feet, (Ruvadway),.
162, area 3,793 square feet, (Roadway),
163, area 45,578 square feet, (Roadway).
164, area 37,791 square feet, (Roadway).
165, area 14,273 square feet, (Roadway),
166, area 42,667 square feet, (Roadway).
167, area 9,899 square feet, (Roadway),
168, area 10,687 square feet, (Roadway).

all as shown on Map 4, filed in the Office of the Aassistant
Registrar of the Land Court of the 8tate of Hawaii with Land
Court Application No. 52 of C, Brewer & Co.. Ltd.,;

zﬁging the premises described in 7Transfer Certificate
of Title No. 298,422 issued to the Declarant herein,

Together with the right of ingress and egress to and
from FEasements 952" and "53", over and across Lot 169 and
together also with right to construct, maintain, and use such
drainage facilities upon the easement areas as Grantee shall
deem necessary or desirable; as granted to the Declarant herein
by instrument dated June 22, 1987, £iled as Document Wo.
1474196; subject, however, to the terms and conditions
contained therein.

Together with the right of ingress and egrees to and
from PFasement "54" over and across Lot 169 and together also
with right to construct, maintain, and use such drainage
faoilities upon the easement areas as Grantee shall deen
necessary or desirable; as granted to the Declarant herein by
inastrument dated June 22, 1987, £iled as Dooumeént No. 1474197;
subject, however, to the taerms and conditions contained therein.

Together with a nonexclugive easement for roadway
purposes over, under, acLOss, along and through Easement "55",
as shown on Map &, filed in the said Land Court with Land Court
Application No, 52; Provided, however, that in the event that
all or any portion of the easement area shall be dedicated
and/or conveyed to the Stata of Hawaili, the County of Maui, or
other governmental authority, said sasement with respect to the
portion or portions 8o conveyed and/or dedicated ghall
immediately terminats; as granted to the Declarant hsarein by
instrument dated June 22, 1987, filed as Document No. 1474198,

SECOND:
All of that certain parcel of land situate at wWaikapu,

District of Wailuku, Island and County of Maul, State of
Hawaii, described as follows!
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LOT 170, atea 0.026 acre, as shown on Map 5, filed in
the Office of the Assistant Registrar of the Land Court of the
§tate of Hawaii with Land Court Application No. 52 of ¢, Brewer
& Co., Ltd.:

Together with a nonexclusive easement for roadway,
acoess and utility purposes as set forth in Grant of Easement
dated June 19, 1987, filed as Document No. 1474193 t¢ the
Declarant herein, over, under, aeross, along and through Lot
160, as shown on Map 4, filed in the said Land Court with Land
Court Application No, 52; provided, however, that in the event
that said Lot 160 or any portion or portions thereof is
dedicated and/or conveyed to the State of Hawaii, the County of
Maul, or other governmental authority., said easement with
respect to the portion or portions thereof so taken shall
immediately terminate.

/ﬁg;ng the premises described in Transfer Certificate
of Title No. 298,423 issued to the Declarant hereln,

SUBJECT, HOWEVER, to the following:
1. AS TO LOT 26!

Basement 48" (4,017 square feet) for drainage
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987.

2, A5 TO LOT 27:

Basement "8" (427 s8square feet) for drainage
purposes, as shown on Maps 3 and 4, as set forth by Land Court
Order No. 59070, filed February 19, 1981,

3, A5 TO LOT 28:

Basement "29" (33 square feet) for electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No, 83058, filed March 12, 1987.

4. A8 TO LOT 30:

Easement "18" (1,393 square faeet) for sewerline
purpoges, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987,

5. AS TO LOT 33;

Easement "30" (30 square feat) for electrical
purposes, as shown on Map 4, arf set forth by Land Court Order
No. 83058, filed March 12, 1987,

6. AS TO LOT 36!

Easement "17" (2,039 square feet) for drainage
purposes, as sBhown on Map 4, as set forth by Land Court oOrder
No, 83058, filed March 12, 1987.

7. A8 TO LOT 39:
Eagement "32" (30 square feet) for eleotriocal

purposes, as shown on Map 4, as set forth by Land Court Order
No, 83058, filed March 12, 1987.
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8, AS TO LOT 43:

Easement "33" (30 square feet) for electriocal
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987.

9. AS TO LOT 49;

Easement "34" (30 square feet) £0r electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987.

10. AS TO LOTS 53, 78, 79, and 80:

Eagement "27" (5,370 square feet) for sewerline
and waterline purposes, as shown on Map 4, as set forth by Land
Court Order No. B3058, flled March 12, 1987.

11. AS TO LOT &7:.

Easement "31" (118 s8quare feet) for electrical
purpoges, as shown on Map 4, as set forth by Land Court Order
No, 83058, filed March 12, 1987.

12. AS TO LOTB 63 ang 70:

Easement "50" (4,746 square feet) for sewerline,
waterline and drainline purposes, as shown on Map 4, as set
forth by Land Court Order No. 83058, filed March 12, 1987,

13. A8 TO LOT 66:

Easement "7" (1,522 s8quare feet) for drainage
purposes, as shown cn Maps 3 and 4, as set forth by Land Court
Order No. 59070, filed February 19, 1981,

14, AS TO LOT 67:

Easement "39" (35 square feet) for electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987,

15. AS TO LOTS 67 and 68;:

Easement "5" (%,452 square feet) for drainage
purposes, as shown on Maps 3 and 4, as set forth by Land Court
Order No. 59070, filed February 19, 1981.

16, AS TO LOTS 68 and 69:

Easement "49" (2,763 square feet) for sewerline
and waterline purposes, as shown on Map 4, as set forth by Land
Court Order No, 83058, filed March 12, 1987.

17, A8 TO LOTS 67, 97, 98 and 99:

Easement "10Y (12,094 Bquare feet) for drainage
purposes, as showh on Maps 3 and 4, as set forth by Land Court
Order No. 59070, flled February 19, 1981l.

18, AS TO LOTS 70 and 71:
Easement “26" (1,744 square faeet) for sewerline

purposes, as shown oh Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987.
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19, AS TO LOT 73:

Easement "40" (30U square feet) for electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987.

20, AS TO LOTS 74 and 75:

Easement "lé6" (2,326 square feet) for sewerline
purposes, as shown on Map 4, as set forth by Land Court Order
No, B3058, filed March 12, 1987.

2. AS TO LOT 77:

' Easement "41" (30 =aquare feet) for alectrical
purposes, as shown on Map 4, as set forth by Land Court Order
No, 983058, £iled March 12, 1987,

22. A8 TO LOT 79;

Fayement "42" (33 square feet) for electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987, '

23, AS TO LOT BO:

Easement "28" (703 square feet) for waterline
purposes, as shown on Map 4, as set forth by Land Court Order
No, 83058, filed March 12, 1987.

24. AS TO LOTS 87, 110 and Lll:

Eagement "23" (3,857 square feet) for sewerline
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987,

25, AS TO LOTS 92 and 105:

Easement "51" (2,805 square feet) for sewerline
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, fi{led March 12, 1987,

26. A8 TO LOTS 96 and 1l0l:

Basement "19" (3,324 square feet) for dtainage and

sewerline purposes, ae shewn on Map 4, as set forth by Land
Court Order No, 83058, filed March 12, 1987,

27. A8 TO LOT 99:

Easement "3" (1,995 square faet) for dralnage
purposes, as shown on Maps 3 and 4, as set forth by Land Court
order No. §9070, filed February 19, 1981,

28, AS TO LOT 100:

Easement "38" (31 s8quare feet) for electrical
purposes, as shown on Map 4, as sget forth by Land Court Order
No. 83058, filled March 12, 1987,

29, AS TO LOTS 100 and 1011
Eagsement "25" (2,165 equare feet) for sewerline

purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987.
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30. AS TO LOT 102:

Easement "24" (1,203 aquare feet) for sewerline
purpogses, as shown on Map 4, as set forth by Land Court Order
No, B3058, filed March 12, 1987,

31. AS TO LOT 105:

Easement "37" (30 square feet) for alectrical
purposes, as shown on Map 4, as set forth by Land Coutt Order
No. 83058, filed Muarch 12, 1987.

32. AS TO LOT 118:

Eagement "35" (30 square feet) for electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987,

33. AS TO LOTS 120, 130 and 131;

Eagement "22" (9,190 square feaet) for sewerline
purposes, as ehown -on Map 4, as set forth by Land Court Order
No. 83058, filed Match 12, 1987.

34, AS TO LOT 123:

Basement "36" (30 square feet) for electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed_March 12, 1987,

35. AS TO LOT 127:

Easement "“434 (32 square feeat) for electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987,

36. AS TO LOT 130:

Easement "47" (35 square feet) for electrical
purposas, as shown on Map 4, as set forth by Land Court Order
No., 83058, filed March 12, 1987,

37, AS TO LOT 133:

Easament "l4" (1,953 gquare feet) for dralnage
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987,

38. AS TO LOT 137:

Fasement "44" (30 sgquare feet) Ffor electrical
purposes, as shown on Map 4, as set forth by Land Coutt Otrder
No. B3058, filed March 12, 1987,

39. AS TO LOT 142:

Easament T45" (31 square feet) for eleotrical
purposes, as shown on Map 4, as set forth by Land Court Order
No, 83058, filed March 12, 1987,

40, AS TQ LOTS 145, 146 and 147:
Easement "20" (2,361 aquare feat) for sewerline

purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987,




41, AS TO LOT 148:

Easement "13" (1,297 square €eet) for drainage
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed March 12, 1987,

42. AS TO LOT 149:

Easement "46" (33 square feet) for electrical
purposes, as shown on Map 4, as set forth by Land Court Order
No. 83058, filed Maroh 12, 1987.

43. AS TO LOTS 150 and 152!

Easement "21" (3,998 sguare feet) for asewerline
purposes, as shown on Map 4, as set forth by Land Court Order
No. B3058, filed March 12, 1987,

44, AS TO LOT 155:

Easement "15" (1,319 square feet) for dralnage
purposes, as shown on Map 4, as get forth by Land Court Order
No. 83068, filed March 12, 1987.

45, “"Reserving, however, unto Wailuku Sugar Company,
its successors and assigns, all water and water rights within
or appurtenant to the above-described premises; provided,
however, that in the exercise of the rights set forth in this
pacragraph Walluku Sugar Company, its successors and assigns
shall not have the right teo drill upon or othsrwise disturb the
surface of the land or any improvements thereon.'; as reserved
in Deed dated September 23, 1980, filed in the sald Land Court
as, Land Court Dooument No. 1033575, and also recorded in the
Bureau of Conveyances of the State of HWawail in Liber 15016 on
Page 304.

46. AS TO LOTS 25, 158, 160 and 166:

grant of Easement in favor of Wailuku
Agribusiness Co., Inc¢. dated June 19, 1987, filed as Document
No. 1474192; granting a nonexclusive easement <for roadway,
access and utility purposes over, under, across, along and
through said parcels of land.

47. AS TO LOT 160;

Grant of Fasement in favor of Wailuku
Agribusiness Co., Inc. dated June 19, 1987, filed as Document
No. 1474193; granting a nonexclusive easement for roadway,
access and utility purposes over, under, across, along and
through said Lot 160,

48. AS TO LOT 170:

(R) Reservations as set forth in Deed dated June
22, 1987, filed as Document No., 1474195, to-wit!

Excepting and reserving, howsver, unto
Grantor, 1its successors and asgsigns,
forever, all water and water rights
within or appurtenant to the granted .
premises; provided, however, that in
the exercise of sald rights, @Qrantor,
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its sucecessors and assigns, shall not
have the righkt te drill for water or
otherwise disturb the surface of the
land or any improvements thereon:

Excepting and resatving, also, unto the
Grantor, 1its successors and assigns,
forever., as apputtenant to the lands
which are located adjacent to or in the
viciniry of the granted premiges and
which are now owned and used or here-
after acquired and used by Grantor, ite
successors and asslgns, in agricultural
operations, the unrestricted right to
engage in any type of farming operation,
including but not 1limited to open
burning, percolating, evaporating,
fertilizing, milling, generating power,
water diversion, plowing, grading,
storing, hauling, spraying pesticidses,
irrigating, crop dusting, and all other
aotivities incidental to the planting,
farming, harvesting, and processing of
agricultural products and by-products,
which operations may from time to time
cause noxious emissions such as noise,
smoke, dust, light, heat, vapor, odor,
chemicals, vibration and other nuisances
to be discharged or emitted over and
upen the granted premises, Grantee
hereby agreeing that Grantor, its
successors and aseigns, shall not be
responsible or liable to Grantee or its
8UCCess0rs or assigns for the
consequences from the creation and
discharge of such noxious emissions.

(B) Restriotive covenants as set forth in Deed
dated June 22, 1987, filed as Document No, 1474195,

49, That certain Flrst Mortgage, Security Agreement
and Financing Statement made by the Declarant harein in favor
of Flrst Hawailan Creditcorp, Inec., a Hawail corporation, dated
July 24, 1987, and filed as Land Court Document No. 1482196,

which said First Mortgage, Security Agreement and Financing
' Statement was amended by instrument dated August 31, 1987, and
filed as Land Court Document No. 1504130,

END OF FXHIBIT "A"

Tax Key: 3-5-002-006 (2)
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JAMES KRUEGER

ATTORNEY AT LAW
A LAW CORPORATION

JAMES KRUEGER!® 2065 MAIN STREET/P, O, BOX 1460 ) AREA COOE 808
1A LAV CORPORATION WAILUKUY, MAUI[+ HAWAIl 96793 MAUI a44r7444
TLICENSED IN HI & CO FAX 244:4)77
INTERNET HONOLULU nIRECT 536-7474
IN REPLY, PLEASE REFER wwkivegedaw.us
TO OUR FILE NUMBER YPCOUNTRY AND
E-MAIL . HONOLULU OFFICES
mautaw@maul.not 8Y AFPRQOINTMENT ONLY
#Pending

November 30, 2004 .

JOHN L. SULLIVAN

Vice President

OITHANA PROPERTY MANAGEMENT
& SALES, INC.

840 Alua, Suite 103

Wailuku, Maui, Hawaii 96793

RE: DAVID NIRHAUS

Dear Mr, Sullivan:

This office represents David Niehaus, owner of former
parcel 144 of the Wailuku Heights Extension -~ Unit IT.
Previously, that pafcel was merged and legally consolidated
into TMK 144-A, a parcel including former parcel 144 and
some five or six acres of another lot owned by my client
described as TMK 2—3—5—002~005._ Lot 144-A has recently been
renumpered as lot 171. The other lot has also been
renumbered and designated as lot 172. ' The Tand Court only
recently redesignated these two lots. For the purpose of
previbus context, however,-the.lots lnvolved are referred to
by their previous TMK descriptions.

Mr, Niehaué is engaged in enhancing parcel 144jA,
although such work is not inclusive of the land which
formerly comprised lot 144. Lot 144 is merely providing

access from the subdivision to the remainder of lot 144-A.
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JaMES KRUEGER,"ATTORNEY AT LAW, A LAW CORPORATION )\0€ ()

JOHN I, SULLIVAN

Vice President

OIHANA PROPERTY MANAGEMENT &
SALES, INC,

November 30, 2004

Page 2

For reasons which are unclear, members of the board of
the Wailuku Heights Extension - Unit:.II, hereafter “unit”,
have harassed my cllent, posting “stop work” signs on former
lot 144 and trespassing onto the portions of lot 144-A which
is mauka and additional to the metes and bcunds of the
former lot 144.

Numerous other actions have been engaged in by unit,
presumably with the agreement of all unit board members, all
of which interfere with quiet enjoyment of my client’s
property. Unit’s action is also interfering with a
potential sale of lot 144-A by my client to another.

Unit has no right to object to anything my client does
with lot 144-A as it is a lot never under any jurisdiction
of unit. The fact that lot 144 became consolidated, with no
objection by unit, with other property of my client, thereby
making up lot 144-A, is a circumstance which 1s not
described in the declaration of protective covenants,
conditions and restrictions for Wailuku Heights Extension -
Unit II. Accordingly, no portion of the declaration applies
to lot 144-A, i

Unit has referred in writing to my client that he has

violated Sec. 2.2 of the declaration. Even were the

LW 010504




JAMES KRUEGER,"ATTORNEY AT LAW, A LAW CORPORATION ?, @(5

JOHN L., SULLIVAN

Vice President

OIHANA PROPERTY MANAGEMENT &
SALES, INC.

November 30, 2004

Page 3

declaration applicable to lot 144-A, which it is not, the
reference therein is to a change in the exiating state of a
lot. As can be readily seen from the adjacent road, nothing
my client has done hés effected any change in the existing
state of what was Lot 144.

Similarly inapplicable are the provisions of Sec. 2.3
for the foregoing reasons. There are, therefore, no legal,
bases had by unit to objecting to anything my client is
doing on lot 144-A, a property not subject to the l
declaration provisions as described on the map appearing at
the end of the declaration or as the word “lot” is defined
at p, 2 of the declaration.

The use of former lot 144, now portion of lot 144-A,
for access to and from the remainder of lot 144-A, carved
out of lot 169, is a use permitted by the declération. See
pP. 3, para 2.1 relating to use of subdivision property for
“roads” as being a permitted use.

It 1s clear that the objections unit has been
implementing to my client’s use of lot 144-A is based on a
mistaken belief that the declaration provides the unit such
right. Now that I have pointed out the inapplicability of
the declaration to the consolidated lot, 144-a, any further

LW 010505
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JOHN L. SULLIVAN

Vice President

OIHANA PROPERTY MANAGEMENT &
SALES, INC,

November 30, 2004

Page 4

objection or action taken by the unit, in contravention to
my client’s proper enjoyment and use'of his property, will
be'construed as intentionally malicious, consciously
disregarding of his legal rights, abuse of trespass laws,
and other related resulting damages, for which each of the
board membexrs of unit will be sued and damages sought
thexefrom.

Your action against my client’s property will stop, one
way or another, if not immediatelz, without further claim
made by client against each of you, or later, in the courts,
togethgr with each of your paymeat of my client’s attorney’s
feés and court costs, and punitive damages sought in
addition, as well as any damages as my client may incur for
your interference with his contractual relations re the sale
of his property.

Please turn this letter over to your applicable
insurance liability company forthwith together also to your
attorneys. Because of the intentional nature of your
conduct, it may be that the insurer will not cover this
claim and each of you will be personally responsible for
such damages as my cliept incurs resulting from your

mistaken application of .the unit declaration to my client’s

LW 010506
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JOHN I,, SULLIVAN

Vice President

OILHANA PROPERTY MANAGEMENT &
SALES, INC,

November 30, 2004

Page 5

lot 144-A,

Whether suit 1s required is purely up to you and each
of you. Eithef you forthwith desist from any further action
relating to lot 144-A or you don’t. The choice is yours,

A brief note from the unit president that the uitdt will
take no further action respecting lot 144-A will suffice 1f
received by me on or before December 15, 2004. This
situation is mindful to me of the story about the little old
lady in the dental chair, who, when the dentist leaned over
to drill on her, gently with her hand encapsulated his
genitals and said: “Now, doctor, we aren’t golng to hurt
one another, are we?”

Very sincerely,

JAMES KRUEGER
JK! kkw
P.S. " Extra copies of this letter are enclosed for your
submission of this letter to each member of the Board of
Directors of Walluku Heights Extension — Unit II.

cc: David Niehaus
. Clifford Rhodes, M.D.

Enclosures

P:\NIEHAUS\0411291L

LW 010507
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Ditacmeact ¥ § Vagel of 8

Certificd Managemenl of Mavi Ho, 3755

Decambear 15, 2004

VIA FACSIMILE (244-417T)
AND REGULAR MAIL

MR, JAMES KRUEGER, ESQ,
Altorney at Law

2065 Madn Strast

P.O. Box 1460

‘Walluky, Maul, Hawnii 96793

Re:  Ravid Nichaus,

Dear Mr. Krueger:

P,

The Board of Wailuku Heights Extenglon ~ Unit II (fhe “Subdivision™) liomeowners’
nesoolation (the “Association”) hag reviewed yout letter dated November 30, 2004, Tihis
lefter is belng sent on behalf of the Board in response to your communicat jon,

As an initial maiter, we disagros with your conclusion that the Association has no xight to
object to anything Mr, Nichaus doss with Lot 144-A. While It msy be truc that there is
no control of the portlon of the newly ¢onfigured Lot 144-A which is outside of the
boundatieg of the Subdivision, the portion whloh was formsrly Lot 144 13 and will remain
junder the jurlsdiotion of the Assoviation and specifically subject to tha provisions, righty
and liabilities of the Declaration. No action by Mr. Nishaus oan unifaterally remove the
Daclaration or aby olher encambrance from Lot 144,

Therefors, the Associntion does have the power to review, ragulate mud require pdor
approval of actions {0 be faken by Mr, Nishaus on the portion. of Lot 144-A which s still

withdn the Subdivision,

Tho Association alsa disagrees with your comolusion that an docess rondwey is &

" “permitted use” of a “Lot" under the Declaration. The Declaration speoffically Umits the

use of Lotz within the subdivision to residential purposes, provided thet uges incidental to
such residentisl purposss, inoluding ‘yoads sexrving the residents of suob Lots md
portions of Lofe.” Iu other words, 4 dtiveway setving a residence located on a Lot wilhin
the subdivision fs permittad; this section does 1ot make a roadway rmnning through = Lot
to werve paroels outsido the subdivisgion a permdttad purpose,

We again emphasize that merely consolidating Lot 144 with TMK No. (2) 3-5-002-005
and obtaining a new Lot number for the reconfigured proporty dots not retnove Lot 144
from the covérage of the Deolaration or the jurisdi otion of the Assoctation.

Recalved Tina Doc. |5, 2:41PH
d o BbSIoll

EXHIBIT “10”
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2004 L oem Certitred Management of Maui No, 3755 P, 9

MR, JAMES KRUEGER, ESQ,
December 15, 2004 )
Page 2

Notwithstanding the forsgolng, the Assoaiation has roviewed this matter and My, Nichaus
is horeby advised that the Association docs notbject to his further use of former Lof 144
for & femporary lngress ani egresy to tho remainder of new Lot 144-4 on e following
condidions .

1. Mr. Nichaus confirms in writing (hat (he portion of Lot 144-A which
femaing within the boundarios of the Subdivision i subjeot to the provisions of the
Declaration and the jurls diotlon of the Asgoclation;

2, Prior to taking any further action which will make n changs in the sxisting
state of formor Lot 144, such as carth moveraent (Le, grading), construction, cleating, op
planting, yowr cHent will obtain the prior written approval of tha Assoclation’ s
Euvironmental Committe e pursuant fo Artiole V II of the Declaration;

3. In addition to ovudition 2 above, and in the event Mr, Nishaus deoldes 1o
constrnt any siructure, a penmanent roadway or other improvemont on former Lot 144,
b shall submit plrus for suoh work for approval as required wnder the Declaation prior
lo commencing any such work; and

4. Any actions taken by M. Nishans in using the former Lot 144 for ncoase
to the remainder of new Lot 144-A, shall be faken {n 2 manner whioh will mindtalze the
edverse effects on surrounding Lot owners, Ag you may not be aware, the use of former
Lot 144-A by trucks and other hoavy equipment has oreateq exoessive dust, noise aud a
significant infestation of mico, rats and other pests. Your oliont must teke gteps to
address these § roblons or approptiate remedies will have to be pursuoed & gainst him,

Pleage confirm your clisnt's agteement to these conditions in writlng before auy further
work iz performed on former Lot 144-4., Thank you for your aftention to this matter

~ Sincersly,
& NI . o
President, Wahuku Helghts Bx tension Unit 11

24P~ pga s
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JAMES KRUEGER
ATTORNEY AT Law
A LAW CORPORATION

JAMES KRUEGERT 2065 MAIN STREET/P. O, BOX 1400 AREA cobr doo

tA LAW SORFANAYIaN WALLUKI, MAUL, fAwAl saves HAUL 2447444

uicENEED IN M) & <o . FAX 2444177
lNTFRNET HoNoLyLU Dixgar 8U0-7474
2 At .

IH REPLY, RLRAGE merkn
UR FILE NUMaesn URACAUNTRY AND
To our EsMAIL HONOLULY oFricEs
matiswdmautnet BY ARPOINYMENT ONLY

December 21, 2004

My, Warren Harriason
Certified Management of Maud,
270 Hookahi

Suite 201

Kahului, HI. 96732

Re: David Neihaus
Dear Mx. Harrison:
In reply to yours of Decembex 15, 2004, plazse be
advised that my client will abide the provisions of the
declaration applicable to Former lot 144,

Very slncerely,

ES KRUEGER
JK:ew

ce:David Neihaus

' | EXHIBIT “11” LW 010500
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Hawall SELLER’S REAL PROPERTY DISCLOSURE STATEMENT
WM Assoetation of VACANT LAND
REALTORS Hawall Assoclation of Realtors® Standard Form
Revised 8/03 (NC) For Release 11/04 : REALTOR®

GOPYRIGHY AND TRADERARK NOTICE: This copyrighted Hawall Assoclaflon of REALTORS® Standard Form Is llconsed for uso by tho entlre real ostalo
Industry on condition that there shall ba no allorallon of the printed portlons, paginallon, or paragraph numbars or breaks. The use of this form is not intended
to Idontify tho real oslata licensec as a REALTOR®, REALTOR® s a registered colleolive mombership mark which may be used only by real sstato lloensces who
aro members of the Nallonal Assoclation of REALTORS® and who subscribe to {Is Code of Elhles,

Informatlon obfained from Pubilc Records
(May Be Completed by Listing Broker)

Saller; Nlshaus, Rhodes Properly Addressil.ocallon;

ToxMap Koy Dlv,__ 2 fZone__ 8 __jSec. 5 plat__15 jparcer 71 _jcPR (i ppicable). Land Area: 8,75
Counly Zonlng-Stale Land Use Deslgnation; Ag/R-3 { X |FS [NIA}LH (Dlsclosure lo be provided) Flood Zone
Broker/Salesperson: _Tamio Iwado/ Vanessa Schwahenland Company; _Prudentlal lwado Realty, inc,

*Purpose of Disclosure Statement: Under Hawall faw, a Seller Is obligated (o fully and accuralaly disclose (o a Buyer any maferal {act, relating to
Properly. This stalement Is Intended lo assls| Seller In organizing the facls lo be presented {o Buyer and fo provide Buyer vith nolica concerning the
condition of Properly lo assist Buyer In evaluallng Properly. Seller's agenl, Buyer and Buyer's agent may rely on Selle’s answers. I Is importanl that
Seller exerclse dus care In preparing responses and lhat responses are made In good falth, are Irulhful and complels lo the best of Seller's knowledge,
THIS DISCLOSURE STATEMENT IS NOT A WARRANTY OF ANY KIND BY SELLER OR BY ANY AGENT REPRESENTING THE SELLER OF
PROPERTY. THIS STATEMENT IS NOT A SUBSTITUTE FOR ANY EXPERT INSPECTION, PROFESSIONAL ADVICE, OR WARRANTY THAT
BUYER MAY WISH TO OBTAIN, ,

BUYERS ARE ADVISED TO OBTAIN BUYER'S OWN PUBLIC RECORDS, PROFESSIONAL ADVICE AND/OR HAVE AN EXPERT INSPECT
PROPERTY, SELLER MAY WISH TO OBTAIN PROFESSIONAL ADVICE AND/OR HAVE AN EXPERT INSPECT PROPERTY.

MUST be completed by Sslier Quly

Seller's Statement: This Is a stalement concarning Informatlon relaling to the condition of Property thal: (i) are wilhin the knowledge o conirol of
Seller; or () can be observed from visible accesslble areas. Seller may be gnorant of problems affecting lhe Praperty, and Buyer should take care lo
protect Buyer's own Inlerests by conducling Ihorough Inspections and abtainlng expert help In evalualing Properly, Unless Buyer has been othenwise
advlsed, Seller has not conducled any inspection of generally inaccessible areas of Properly, There may be matarial facls of which Saller Is nol aware
which quallfied experts may be able fo discover or ime may reveal, The representatlons made belov/ are made by Seller and are not the
representallons of Seller's agent, This form and the disclosures mada by the Seller Is provided excluslvely to Buyers Involved In this transaction only

and do not apply lo any subsequent sales z1of Involving this Seller, —
Seller has [X] hasnot[ ] seen Properly, Pariod of Ownership from: Feb, 03¢ Jau 03 10 fve s r

Instructions to Sellar: (1) Answar ALL questions, (2) ldenlify and clearly explaln any malerlal facls conceining Properly that are known lo you,
(3) Allach addillonal pages wilh your signature, If additional space Is needed. (4) Complele this form yourself, {8) NTMK means NOT TO MY
KNOWLEDGE., (6) If the llsm does not apply to Proparty, line It out,

Approximale dele of last personal lnspec\l n; D e (tm »7’”“ a 09¢ d
General Topography: < 72 Ny f% e _Coueysd P DL rFarie?

A. Do any of the followIng conditions exlst on Property? Explain “YES" answers at the and of section A,
Yes No NTMK
¢ Does any olher parly have an unrecorded Inlerest in Property andfor a say In lls dispasilion?

3( Are there any lawsuils or foreclosure actlons affeciing Properly?

Is there a Property map or sludy avaliable? ] '
Are [here any easements affacling Properly? €& (¢P N Byhbit fi B'ﬁ"‘"‘m& ( Hitbmrad # l)(;?’p 4 9’6‘7)
¥ Are there any roadways, driveways, walls, fences, andfor other Improvemenls which are shared with adjolnlng land ownars?

;Z Ara there any known encroachments?
i .

A

il
4 (§

I
)
H
M
5)[ 1l
I
I
I
I

et et el e et At et et B

{
(
[
(
(
(
(
(

6a) [
6b) [ Ara here any wiillan agreements concerning these lloms?
5¢) }  Are there any known de minimus structure posiilon discrepanclos?
6)( )  Are there subslances, materiels, or producls which may be an environmental hazard such as, but not limlted {o, asheslos,

formaldehyde, radon gas, lead-based palnt, fus} or chemlcal slorage tanks, cantaminaled soll or water on Properly?
I I Is there filled land on Properly?
(X I Il is there any sefllng or slippage, sliding, subsidence or alher soll problems? gt€ G}J d\ow (;)VYY)

s ﬂJJ twd8) fH Ara there any drainags, water Infiitration, seepage, flooding or grading problems?

(g nhiog 20/ iIle§”

BUYER'S INITIALS & DATE SELLER'S NITIALS & DATE

Property Reference:

©Hawall Assoclation of REALTORS®

Seller's Real Propsrly Discipsure Slalemen! ) . Page Tof3 ,
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26)

IS4

Yos No NTMK
10) ) ] Are there, or have (here been, any visible signs of mold, mildew andfor fungus on this Property?
11) ] | 7( Ara there any violallons of government regulations/ordinances related to Property?
11a} ] ) Are thers any zoning or setback violatlons and/or cllatons?
12) 1 ) 2 Are there any violallons of existing land leases? .
1) JL ] ] Is Properly subject to Covenants, Conditlons and Reslriclions (CC&Rs)? "\a qee A ﬁqmmth‘l'.f 3)‘“5; (1 - L H
13a)( J{ 1l x 1 Arelhera any violallons of the Covenants, Condillons and Resldcllons covering Propert: 0 and Frew Walilty H‘YWM)L}
Gee @ e lhere any speclilc county restrdcilons on bullding? 5¢¢ dm:‘vM ANy e
> . v Boand Extmsion T
139)[ 11 1['A] Avolhero any restrclions other than county on bullding?
14) | | Are (here any lease agreements affecling Property?
14a) ) ;Z Are lhere any violatlons of the lease agresments?
ceal Jw-,,\;’\u..* WA Is (he locallon of Property In a (sunaml (ildal wave) Inundatlon area andfor flood zone?
! 16} ) 4 Is Property locatad In volcanlc hazard Zone 1 or 27 {Only applicable to Island of Hawall)
17) ) 4 Is Properly localed In a geolhermal subzone?
18 ) Jx (s Properly localed In & shoreline management area?
190 ] 1 % Is there any exlsling or pas| damage to Property from earthquakes, fire, floods, landslides, lsunaml, voleanlc aclivily, or
winds? -
20) ] % Is Property subject lo alr pollulton?
21) ] A 1 18 Properly located In an alreratt path andlor does It experlence regular excassive alrcraft nolse?
21a) ] » Is Property exposed to ather lypes of recuriing excesslve noise {l.e. night club, school, ato.)?
22) ] X Is Property part of & Condominium Properly Reglmen (CFR)?
22a){ , ( % ] Has aFinal Public Reparl been lssued? -
22b) [')( It ] } Are there any “comman areas” acllilies {such as pools, tennls courls, walkways, o other areas)
co-owned In undivided Inlerest with others?
23} \,L ] { Is Praperty subject (o a Homeownars' and/or Communily Assoclation?
Sed 233} (A ) { If yas, whal are the fees and payments?
au,w‘lmi ;ab) Xl ( Is membarship mandatory? '
24) ) ['7‘ Are you aware of any advarse condllions exlsling in the general nelghborhood/area (such as pesticldes,
soll problems, lrrigalion, ete.)? ' :
260 ) ) [7& ] s there any additional Informatlon you should disclose (1.e, pending devetopments in the area, road

widening projects, zonlng changes, homlclde, felony, or sulclde occurring on Property olo.)?

Is Property located wilhin (he boundaries of the Alr Inslellation Compatibliily Use Zone of any Alr
Force, Army, Navy, or Marine Corpe girport as officlally deslgnated by mllitary aulhorifles?

Explanallon of "yes" answaers In Sectlon A.. Indicate corresponding number,

B, Utilitles; Miscellaneous
NOTE: Re: B-27,28, 29, 30: Sellers make no representalion regarding any addillonal cost or actlon which mey ba necessary lo provide wasle water
sewago syslem, eleclrical, lelephone or lelevision cable service to Property. Buyers are advised {o contact the appropilate companles or agencles (o

delermine aclual avallabliity, and whether or not additional measures may need lo be {aken to cblain these services.

e 27)  Source of Waler Supply avallable to lls Properly: o
[¥% JPublic [ JPdvate [ ]Well [ ]Catchment [ ]Other { ]None
Wea M. [~ ]installed { ] Nol Inslalied
28)  Exisling Wasle Waler/Sswage Syatem:
{ 1Pdvale [ 1Cesspool [ )SeplloSyslem [ ]None
Is a waslewater system Inslalled on Propert! [ }Ves [ INeo
que
Publlc connecled: [ JYes {¥ )No
7(),),( ™ If no, Is conneclion requirad upon transfer? ) { Yas 1 No
29)  Sourcs of Eleclrical Power: [ ;s ] Public [ ] SSPP {Speclal Subdivision Project Provislon)or {  ]1Olher ] None
30) Telephone Service: [ ] Yes {  ]INo. } Yes, but party iine anly
31)  Televislon Cable Service: y [ ]1Yes [ JNo {  )Notavallable
32) Access: Is by { A1Publlc [ ]Private Road [ ]1Olher
. 32a) |f private access, I It Jagal and of record? [ )Yes [ ]INo
Sraliwelash) Roadway: {% 1Paved {X }Unpavedbutgraded [ INotln
33)  Survey: All survey boundary pins are: [ ]Vislble [ >} Not visible
CQ s/ [ nfu§
BUYER'S INITIALS & DATE SELLER'S INITIALS & DATE
Properly Referencs;
©Hawail Assodiallon of REALTORS® Page 20f3 RR108 Rev, 9/03 (NC) For Release 11/04
LW 010541
Form created by RealCenlral for Vanessa Schvabeniand Page 20f 3 1/11/2005 8:55 at




ADDENDUM SELLER’S REAL PROPERTY DISCLOSURE
STATEMENT VACANT LAND TMK 2351571

15,

22b

23-23b

27,

28-31.

320

Some areas of the property are steep and could possibly be
subject to erosion. A soil engineering study will be required
prior to doing any significant excavation. This vwas a
requirement of the county subdivision process and will be
listed in the deed when the property is transferred (see
attachment #2, letter to Mr. Francis Cerizo submitted 1,5,04
as part of subdivision application).

There is a concrete dralnage culvert that runs along a
portion of the lower border of the property. A small section
of this was filled with dirt to allow for heavy equipment to
access the properxty to build the road. This was done at the
apex of the culvert were the water flows down in 2 different
directions to minimize any affect the filling would have on
drainage and flood control, It is not impossible that at some
point for some reason it will be necassary to remove the dirt
from the culvert and perhaps build a small bridge over the
culvert,

The property itself is not in a flood zone but the border of
portions of the property are at the top of a steep ravine and
the bottom of the ravine (which is not a part of the
property) could be subject to flooding,

Wailuku Heights has some common areas such as a park.

Wailuku Heights Extension Unit II Homeowners Association
membership 1s mandatory. Annual fees are approximately $70.

Water meter is installed at beginning of property. Pipes will
need to be run to wherever water will eventually be used,

Sewage, phone, electric and cable exist in the Wailuku
Heights subdivision.

Roadway through Wailuku Heights subdivision to border of
property is a paved public road. The small portion of the
lot that is part of Wailuku Heights subdivision has no
roadway grading done. An unpaved dirt road has been created
through an area of area of the property with is not in the
Walluku Helghts subdivision., This was done at the end of
2004 using a grading permit issued by the County of Maul.

A soil engineering study was not done to create this road,

Sellers Initials Cl& Date]}“{ﬁ\Scllers initials A/lf Date f{h{ﬁg_

LW 010543
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EXHIBIT “A”

All that certain parcel of land situate at Waikapu, District of Wailukuy, Island and County
of Maui, State of Hawali, described as follows;

LOT 144, area 9,959 square feet, more or less, as shown on Mup 4, filed in the Office of

tbe Assistant Registrar of the Land. Court of the State of Hawaii with Land Court Application No,
52 of C, Brewer & Co,, Ltd,

TOGIJTIIER WITH a nonexclusive easement for roadway purposes over, under, across,
along and through Basement "55", as shown on Map 5, filed in said Office of the Assistant
Reglsmﬁft‘“ﬁWm Application No. 52; provided, however, that in the
event that all or any portion of the easement area shall bo dedicated and/or conveyed to the State
of Hawali, the County of Maui, or other governmental authority, said easement with respect.to
the portion or portions so conveyed and/or dedicated shall immediately terminate; as granted to
Grantor herein by instrument dated-June 22, 1987, filed as Land Court Dacument No, 1474198,

TOGETHER ALSO WITH a nonexclusive easement for roadway, access and utility \
purposes over, linder, across, along and through Lot 25, area 1,968 square feet, as shown an Map
4, filed in said Office of the Assistant Registrar of the Land Court with Land Court Application
No. 52; provided, however, that in the event that any of said lots or any portion or portions
thereof is dedicated and/or gonveyed to the State of Hawaii, the County of Maui, or other
governmental authority, or to the Wailuku Heights Extension Unit Xl Homeowners Association,
said easement with respect to the portion or portions thereof so dedicated and/or cotiveyed shall
imnediately terminate.

Beoing all the property described in the DEED dated May 17, 2000 from RANDAL
FUMIO ODA, single us Grantor, to ALVIN WAYNE AKTYAMA ind KAREN NANBARA
AKTYAMA, husbaud and wife, as Tenants by the Entiroty as Grantee, recorded June 9, 2000 in
said Office of the Assistant Rogistrar as Land Court Document No, 2631145,

Being all the property described in and covered by TRANSFER CERTIFICATE OF
TITLE NO., 556,424,

SUBJECT, HOWEVER, to the following:

L. "Reserving, however, unto Wailuku Sugar Company, its successors and assigns,
all water and water rights within or appurtenant to the above-deseribed premises; provided,
however, that in the exercise of the rights set forth in thig paragraph Wailuku Sugar Company, its
successors and-assigns shall not have the right te deill upon or otherwise disturb the surface of
the land or any jmprovements thereon."; as reserved in Deed dated September 23, 1980, filed as

4 .
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P and Court Document No. 1033575, and also recorded in the Bureau of Conveyances of the

Ny

“State of Hawaii in Rook 15016, Page 304,

2. Exceptions and reservations, covenants and agreements a3 contained in that
certain DEED, but omitting any covenants ot restrictions if any, based upon race, color, religion,
sex, bandicap, familial status, or national origin unless and only to the extent that said covenant
(a) is exempt under Chapter 42, Section 3607 of the United States Code or (b) rolates to handicap
but does not discriminate against haundicapped persons dated June 22, 1987, filed in said Office
of the Assistant Registrar as Land Court Document No. 1474194,

3. DECLARATION OF PROTECTIVE COVENANTS, CONDITIONS AND
RESTRICTIONS FOR WAILUKXJ HEIGHTS EXTENSION - UNIT I, but omitting any
covenants or restrictions if any, based upon race, color, religion, sex, handicap, familial status, or
* national origin unless and only to-the extent that said covenant (&) is exempt under Chapter 42,
Section 3607 of the United States Code or (b) relates to handicap but does not discritninate
against handicapped persons dated January 29, 1988, filed in said Office of the Assistant .. .
Registrar as Land Court Document No. 1530403, '

END OF EXHIBIT “A”
Tax Map Key No, (2) 3-5-15-071

LW 010545
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y ‘'HE KARULUI BUILDING
T;éﬁksnﬁwgféﬁpm MANCINI, WELCH & GEIGER LLP 33 LONO AVE., SUITE 470
TAMES W, GBIGER A LIMITED LIABILITY LAW PARTNERSHIP KAHULUIL HAWAN

S 96732-1681
nosgfwilg‘ows TR EPHONE:!
PETER A, HORQVITZ (808) 871-8351
ROBERT A. ICHARDRON |
, FACSIMILE:
*A LAW CORPORATION April 1,2005 (BNR) 871-0732
Via fagimile {877-5Q282
Vanessa Schwadenland
Prudential Iwado Realty, Inc,
296-A Alamaha Street

Kahului, Hawaii 96732
Re; 0 Kulaiwi Drve

DROA ata- 1/7/200 w
Sellers- David Niehaus, et

Dear Ms, Schwadenland:

I represent the Wilsons with regard to the above referenced Property. There are a few items
that must be clarified with regard to the Wailuku Heights Extension-Unit Il Homeowners
Association before the Wilsons can accept the above referenced Property, Notably:

1, We need assurances from the Association that the former Lot 144 can be wtilized for
access to the full Lot 171 in perpetuity, The levters that we have received indicate that the
Association has granted access to the full Lot 171 through the former Lot 144 only on temporary
basis

2. We need assurances thav the Associarion's building resrrictions apply only to the "
former Lot 144, and do not apply to that portion of Lot 171 which was not made as of the former
Lot 144. For example, we need assurances that a main house and any other structures permitted
under Couaty regulations may be built wholly on that portion of Lot 171 which is novmade up of

the former Lot 144 irrespective of the fact that the Association’s Declaration allows only a single
residential sucture per lor;

3. We need assurances that for all purposes, i.e, assessmens, the Association will only
take into account the area of the former Lot 144, and will not take into account the remaining
portion of Lot 171, For example, if assessments for yearly dues are based on acreage, only the
acreage of the former Lot 144 would be taken into account for such assessment, and not the "
addinonal five plus acres that was consolidated,

Ultimarely these agreemants must be set forth in an amendment to the Declaration and By
Laws that apply to the Association, We understand that this may not be feasible within the time
permired for closing this transaction, At this poiny, if the Assaciation can give us a binding written
commitment to amend its Declaration and/or By-Laws in accordance with these understandings, the
Wilsons may, subject to our review and approval of the same, be willing to close within the time

89182
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schedule of the DROA, We need to address these issues within the due diligence period, so please
gomaa me by Tuesday, April 3, 2005 to discuss how best to proceed, 1 look forward 10 hearing
rom you.

Very truly youss,
NI, WELCH & GEIGER LLP

vitz

PAHilg

cc: Tamara Cabanilla-Aracayos- ‘Thle Guaran
Paul McLaughlin- Coldwell Banker lsland Properties
Mr. & M, Bill Wilson
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April 24, 2005

Mr. Warten Harzison
415 Kulaiwi Drive
Wadluku, HI 96753

Dear Mr, Hartison,

Thank you for your verbal response to our request to be given permanent approval for
full use of the former Wailuku Heights subdivision lot #144 for access purposes,

As you are aware We are purchasing a.5.75 acre piece of property above Wailuku
Heights, patt of which is the former lot #144. Our intended use of lot #144 is for an entry
1o the property above where we will be building cur primary residence.

We want to assure the Wailuku Heights Board of Directors and the Wailuku Heights
residents that we Jook forward to being good neighbors, Ore of the things that attracted
-us to the property wagthe nicely Jandscaped and well-maintained yards of the
neighborhood. Landseaping and gardens are our passion, Our kome in Now York, which
we also buili, has been featured in the National Garden Conservancy publocation for fine
gardens in the U.S,

We intend to have lot #144 fronting Kulaiwi Dr. designed and landsoaped professionally.
All plans for landscaping for lot #144 will be subsniited to the Wailukn Heights directors
and landscape committes for theix review and approval. We fixst, however must
determine where the driveway into the property will be losated which requires an
engineering study and plans. The landscaping plans would then follow the enity
driveway design.

As stated in Mr. Horovitz’s letter of April 1, 2005 to Ms. Schwabenland, and Ms.
Schwrbenland’s Jetter to you, we request that the Waituku Heights Homeowners
Association grant us permanent rather than temporary use of lot #144 for access o the
new full (5.75 acre) lot #177..

Thank you for your consideration in the mattex, we look forward to your earliest reply.

7
Bill & Leona Wilson
‘76 01d Roaring Brook Road
Mount Kisco, NY 10549
Ph. 914) 666 8446

LW 010511
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May 9, 2005

David M. Jorgensen, Esq,
Ing Horikawa & Jorgensen
2145 Wells Strect

Suite 204

Wailuku, Hawaii 96793

Dear Dave,
This leiter is to CORRECT Peter Horovitz’ letter of May 4™ which contained INACCURATE information,

My apologies for the confusion. For whatever reason, I did not see Peter’s letter prior to being sent. 1
suspect it was sent to our Hawatian home when in fact we were in New York.

Inanycaso........... to avoid further confusion, this is my letter to you and the Board of Wailuku Heights
Community Assgciation.

1) We will NOT subdivide Lot 144. We WILL maintain agriculture zoning,

2) We will construct a2 main house for ourselves.

3) We will construct a small cottage fot our staff of 17 years. They have detided to join us in Hawaii.

4) We need assurance that PERMANENT access through the former Lot 144 to the ag portion be
altowed.

5) Assurance that only the area of the former Lot 144 be taken into consideration for Community
Assoclation purposes.

6) Assurance that the landscaping committee be reasonable in landscaping approval.

I hope this letter clarifies our position and that the Association will act promptly in making its decision. It
has been a bit ttying, however, look forward to building our hotne there and being a good neighbor.

Yours sincerely, .
Leofia R, Wilson -
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May 17, 2005

Mr. David M., Jorgensen, Esg.
Ing, Horikawa & Jorgensen
2145 Wells 8t., Suite 204
Wailulke, HI 96793

Re: 0 Kulaiwi Drive, Wailoku Heights

Dear Dave

Hopefully this letter will be our final explanaﬁon to the Wailuku Heights Commuupity
Association questions regarding our intended use of the subject property. If we are
unable to come to an equitable understanding soon, we will be looking for another

property.

1) We will not subdivide the 5.57 acres (the new lot #171). We will have a
document drawn up to state this and it will be recorded and runx with the land.

2} We will be constructing, on lot #171, a main dwelling and a secondary dwelling
for our staff of 17 years (per agricultural zoning regs).

3) There will be no dwelling constructed on the former Wailul Heights lot #144.
This lot will be used as a driveway entry only and will be well landscaped.
Landscaping plans for former lot #144 will bo submitted to Wailuku Heights
Community Association for their approval.

We request that the Association grant us PERMANENT access through former lot #144
as soon as possible. We would like assurance that only the area of the former lot #144 be
taken into consideration for Community Association purposes.

We apologize for any confusion with prior correspondence and discussions. We look
forward to a prompi written reply.

Sincerely Yoursy) -~

ilf & Leona W 7?// ’6/;&27

EXHIBIT “16”
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Paul MacLaughlin

i ey e e e irnme rme A ity e 4 Semm memei et e m s e bt e

From: bfm371@aoi.com
‘Sent:  Wednesday, June 08, 2005 11:08 AM

To: pauimac@wailea.net
Subject: Wailuku Heights

Dear Paul, .

This letter is to will serve to confirm our conversation of Monday.

1.) Wailuku Heights I1 has no objection to the Wilson buliding plan.

2.} We do request the Wilson's to have their attorneys prepare all the documents refated to this transaction.
3.) We do require for our approval of this driveway two things:

a.) That the five acres will never be sub-divided.

b.) That the Wilson's will do a driveway & landscape plan for lot 144 to be submitted to the Board of Wailuku
Heights for approval.

If you tiave any questions please call me at (808) 871-7911.

- sincerely,

Mark Ballard
Vice President
Walluku Helghts IX

- [EXHIBIT “17’]
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Message ' Page 1 of 1

Subj: Lot 171/Lot 144 - Nishaus & Rhodes to Lona Rldge, LLC
Date: 6/17/2006 3:63:24 P.M. Eastern Daylight Time
~ From:
To;
cC: )

Aloha Alll Sorry for the delay But itwas a bit more difficult trying to make everything flow in the Deed.

Anyway, attached Is the Warranty Deed with Covenants and Restrictions to be executed by Mr. Niehaus and Mr.
Rhodes, as Grantors, and Mr. and Mrs. Wilson as the Members of and on behalf of Lona Ridge, LLC, as
Grantees, | am also attaching a copy of the Articles of Organization of Lona Ridge, LLC, for your review,
reference and files.

Please review the draft Warranty Deed and let me know if you see any problems or have any questions or
comments.

Mahalo and have a great day!

Dave Jorgensen

2145 Wells Street, Ste. 204
Walluku, Maui, Hawali 96793
(808) 242-4555

{808) 244-6964 (fax)

EXHIBIT “18”

Friday, June 17, 2005 America Online: Proctorww LW 010526




L425 STATE OF HAWAIl
OFFICE OF ASSISTANT REGISTRAR
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JUN 29, 2005 08:01 AM

Doc No(s) 3288311
on Cert(s) 749,376

Issuance of Cert{s) 785,542

”"HH"N T IS CARL T, WATANABE E"‘K .
ASSISTANT REGISTRAR
74 CONVEYANCE TAX: $810.00

LAND COURT SYSTEM REGULAR SYSTEM
After Recordation Return by Mail(ﬁ Pickup ( ) To:
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H:\Data\Melody\DOCS\DJAWILSON leona\Warranty Deed (06-17-05).g64.doc

T.MK.: (2) 3-5-015-071

WARRANTY DEED WITH COVENANTS AND RESTRICTIONS
KNOW ALL MEN BY THESE PRESENTS:

That DAVID PAUL NIEHAUS, ‘husband of Deborah Laurine Mathias, also
known as Deborah Niehaus, whose address is tf(l/bo rﬁi!‘(\D\O Yok MDL@M}&D Hl a1
and CLIFFORD PAUL RHODEﬁ/ husband of Karen Marie Rhodes, whose address is
(® Mo DY X W1 9l40 . hereafter the "Grantor", for and In
consideration of the sum of TEN AND NO/100 DOLLARS ($10.00)"and other good and
valuable consideration to Grantor paid by LONA RIDGE, LLC, &’ Hawaii limited liability

.company, whose address Is 192 Halau Street, Wailea, Maui, Hawail 96753, hereafter the

"Grantee", receipt of which is hereby acknowledged, does hereby grant, bargain, sell and-
convey all of that certain property more fully described In Exhibit "A" hereto attached and
incorporated herein by reference, including any fixtures, appliances, furniture and/or items

~ of personal property itemized therein (the “Property”), unto the Grantee, as Tenant in

Severalty, its successors and assigns, forever.

AND the reversions, remainders, rents, issues and profits thereof and all of
the estate, right, title and interest of the Grantor, both at law and in equity, therein and
thereto.

LW 009520




TO HAVE AND TO HOLD the same together with all buildings,
improvements, tenements, rights, easements, hereditarments, privileges and
appurtenances thereunto belonging or appertaining, or held and enjoyed in connection
therewith unto the Grantee according to the tenancy hereinabove set forth, absolutely and
in fee simple, forever.

AND the Grantor hereby covenants with the Grantee that the Grantor is
lawfully seised in fee simple of the Property and that the Grantor has good right to convey
the same as aforesaid; that the Property is free and clear of all encumbrances, except as
may be described in Exhibit "A™; and that the Grantor will WARRANT AND DEFEND the
same unto the Grantee, forever, against the lawful claims and demands of all persons,
except as aforesaid.

AND the Grantee does hereby acknowledge and confirm that a portion of the
Property was formerly identified as Lot 144 of the Wailuku Heights Extension — Unit ||
Subdivision (the “Subdivision”), that said Lot 144 was consolidated with the remainder of
the Property which lies ouiside of the Subdivision, and that the portion of the Property
formerly identified as Lot 144 remalns bound By the terms and conditions of the documents
governing and controling actions and activities within the Subdivision, including the
Declaration of Protective Covenants, Conditions and Restrictions for Wailuku Heights
Extension — Unit Ii, dated January 29, 1988, filed in the Office of the Assistant Registrar
for the State of Hawaii as Land Court Document No. 1530403 (the “Declaration”). |

AND the Grantee does hereby further acknowledge and confirm that Grantee
has requested that the Homeowners’ Association of the Subdivision (the “HOA") consent to
and approve the use by Grantes of the portion of the Property formerly identified as Lot
144 for a driveway to access the remainder of the Property and for the landscaping by
Grantee of former Lot 144, and that said HOA has agreed to such use and landscaping
subject to certain conditions, which conditions grantes is willing to agree to and to gonﬁrm
herein. -

AND, THEREFORE, Grantee does hersby covenant and agree for the
benefit of the owners from time to time of lots In the Subdivision as follows: (1) that
Grantee shall submit driveway and landscaping plans to the HOA for review and approval;
(2) that the Property will not be further subdivided; and (3) that no more than two dwellings
shall be built on the Property.

AND the Grantee does hereby covenant to and with Grantor for the further
benefit of the owners from time to time of lots in the Subdivision that, as to the portion of
__the Property formerly identifted .ag Lot 144 of the Subdivision, Grantee will observe and
" "perform all of the terms, covenants, conditions and restrictions set forth in the Declaration,
as the same exist or may hereafter be amended from time fo time, as well as the terms,
covenants, conditions and restrictions contained in all other Orders, Grants, Easements
and Agreements recorded against the Property on the part of Grantee to be observed and
performed, as and when required to do so, and will indemnify and hold and save harmless
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them and each of them from any failure so to observe and perform any of such terms,
covenants, conditlons and restrictions.

It is understood and agreed that the term "Property” shall be deemed to
mean and include the real property specifically described in Exhibit "A", all buildings and
improvements thereon (including any personal property described in Exhibit "A") and all
rights, easements, privileges and appurtenances in connection therewith, that the terms
"Grantor' and "Grantee", as and when used herein, or any pronouns used in place thereof,
shall mean and include the masculine and/or feminine, the singular or plural number,
individuals, flirms or corporations, that the rights and obligations of the Grantor and Grantee
shall be binding upon and inure to the heneflt of thelr respective estates, heirs, personal
representatives, successors in trust and assigns and that where there is more than one
Grantor or Grantee, any covenants of the respective party shall be and for all purposes
deemed to be joint and several.

The partles hereto agree that this: instrument may be executed in
counterparts, each of which shall be deemed an original, and said counterparts shall
together constitute one and the same agreement, binding all of the parties hereto,
notwithstanding all of the parties are not signatory to the original or the same counterparts.
For all purposes, including, without fimitation, recordation, filing and delivery of this
instrument, duplicate unexecuted and unacknowledged pages of the counterparts may be
discarded and the remaining pages assembled as one document,

IN WITNESS WHEREOF, the undersigned have executed this instrument on

APPROVED AS TO FORM: GRANTORS:

5‘@/@0% MLPJ(G’MA

ING, HORIKAWA, JORGENSEN & STEWART DA)/I D PAUL NIEHAUS

CLIFFORD PAUL RHODES

GRANTEE:

LONA RIDGE, LLC, a Hawail limited
liability company =,

By =
LEONA R. WILSON, Member

By

WILLIAM P. WILSON, Member
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them and each of them from any fallure so to observe and perform any of such terms,
covenants, conditions and restrictions. :

it is understood and agreed that the term "Property” shall be deemed to
mean and include the real property specifically described In Exhibit "A" all'buildings and
improvements thereon (including any personal property desctibed in Exhibit "A") and all
rights, easements, privileges and appurtenances in connection therewith, that the terms
"Grantor" and "Grantee”, as and when used herein, or any pronouns used in place thereof,
shall mean and include the masculine and/or feminine, the singular or plural number,
individuals, firms or corporations, that the rights and obligations of the Grantor and Grantee
shall be binding upon and inure to the benefit of their respective estates, heirs, personal’
representatives, successors in trust and assigns and that where there is more than one
Grantor or Grantee, any covenants of the respective party shall be and for all purposes -
deemed to be joint and several.

The parties hersto agree that this instrument may be executed in
counterparts, each of which shall be deemed an orlginal, and said counterparts shail
together constifute one and the same agreement, binding all of the partles hereto,
notwithstanding all of the parfies are not signatory fo the original or the same counterparts.
For all purposes, including, without limitation, recordation, filing and delivery of this
instrument, duplicate unexecuted and unacknowledged pages of the counterparts may be
discarded and the remaining pages assembled as one document.

IN WITNESS WHEREOF, the undersigned haVe executed this instrument on

APPROVED AS TO FORM: GRANTORS:

ING, HORIKAWA, JORGENSEN & STEWART DAVID PAUL NIEHAUS |

NI

CLIFFOED’PAUL RHODES

GRANTEE:

LONA RIDGE, LLC, a Hawaii limited
liability company

By:
LEONA R. WILSON, Member

By

WILLIAM P. WILSON, Member
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them and each of them from any failure so to cbserve and perform any of such ferms,
sovenants, conditions and restrictions.

It Is understood and agreed that the term "Property” shall be deemed to
mean and include the real property specifically described in Exhibit "A", all buildings and
improvements thereon (including any parsonal propery described in Exhibit "A") and all
rights, easements, privileges and appurtenances in connection therewith, thet the terms
"Grantor” and "Grantes”, as and when used herein, or any pronouns used in place thereof,
shall mean and include the masculine and/or feminine, the singular or plural number,
individuals, firms or corporations, that the rights and obligations of the Grantor and Grantee
shall be binding upon and inura to the benefit of their respective estates, heirs, personal
representatives, successere in frust and assigns and that where there Is mora than one
Grantor or Grantee, any covenants of the respective party shall be and for all purposes
desmed fo be joint and several.

The partles hereto agree that this instrument may be executed in
counterparts, each of which shall be deemed an orginal, and sald countemarts shall
{ogether constitute one and the same agreement, binding all of the parties hereto,
riotwithstanding all of the parties are not signatory to the original or the same counterparts.
For all purposes, intluding, without limitation, recordation, filing and delivery of this
instrument, duplicate unexecuted and unacknowledged pages of the counterparts may be
discarded and the remaining pages assembled as one document.

' IN WITNESS WHEREOF, the undersigned have executed this insirument on
¢ /23 /o3

/
Al!PROVED AS TO FORM: GRANTORS:
'-_-/m‘*

NG, HORIKAWA, JORGENSEN & STEWARY ' DAVID PAUL NIEHAUS
,—"‘"ﬂ“_—_‘-—'

e

CLIFFORD PAUL RHODES

GRANTEE:
LONA RIDGE, LLC, a Hawall limited

iability Y

LEGNA.R. WILSON, Member

WILLIAM P. WILSON, Member

LW 009524
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STATE OF HAWAII )
) SS.

COUNTY OF MAUI )

On (/@//W— 22+ 2805 pefore me personally appeared DAVID
PAUL NIEHAUS, personally known to me (or proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) Is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the Instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the instrument.

/ 5 @%«% 4. /Z/W/ﬁwdg

(notary's signature)

-

Tairicia A, 5 o

{print/type name of notary)
Notary Public, in and for said
County and State.

My commission expires: /;%‘7/45”

STATE OF HAWAI| C)
) SS.
COUNTY OF MAUI )
On before me personally appeared

CLIFFORD PAUL RHODES, personally known to me (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/heritheir signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

(notary's signature)

{print/type name of notary)
Notary Public, in and for said
County and State.

My commission expires:
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STATE OF HAWAII )

1 SS.
COUNTY OF MAUI )

On : before me personally appeared DAVID
PAUL NIEHAUS, personally known to me (or proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) Isfare subscribed to the within instrument
and acknowledged to mie that he/she/they executed the same in his/her/thelr authorized
capacity(les), and that by his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the instrument. '

(noftary's signature)

(printtype name of notary)
Notary Public, in and for said
County and State.

‘My commission expires:

STATE OF HAWAII )
) SS.
COUNTY OF MAUI )
On JUN 2 2 2005 hefore me personally appeared

CLIFFORD PAUL RHODES, personally known to me (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that hefshefthey executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

Wiy,
qa hy,
We & SCh, Y

W . %, .
§ Q.v :é@ﬁ‘dﬁ ."o%% - <
ER C A (notary's signature) U / -
BT ey PIPE Dorie A, Schoéppner .
Z d:«\.' ‘@@& W& SHE Expiration Date: September 28, 2007
",5./ ;.. Eﬂ- s § . .
'%’/7 é.., , ",,‘-“;;5:}..:} (print/type name of notary)
/////”’//CIZZ ﬁ@“ﬁw“ Notary Public, Inand for said
i County and State.

My commission expires:
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STATEOF HaweaT N N
COUNTY OF MAY

on JUne YD 205

W estches *Qﬁss

before me appeared

LEONA R. WILSON and WILLIAM P. WILSON, to mge personally known, who, belng by
me -duly swom, did say that they are all of the Members of LONA RIDGE, LLC, & Hawaii
limited liability company, and that sald instrument was signed in behalf of said company,
and the sald Members acknowiadgad sald instrument to be the free act and deed of said

company.

@6-29-2085 18:89 W P WILEON 914 666 7428

Webe Pronp

(notary's slsuawre) /F) - Lg @

Debro-
Notary Public, in and for said

(printfiyps name of notary)
County and State.
f4]o7

My commission expires:

LW 009527
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EXI “BlI IIQII P

All of that certain parcel of land situate in Walkapu, District of Wailuku, Island and
County of Maui, State of Hawall, described as follows:
4

LOT 171, area 5.750 acres, more or less, as shown on Map 7,/filed in the Office
of the Assistant Registrar of the Land Court of the State of Hawail with Land Gourt
Application No. 52 of C. Brewer & Co., Lid. d

Together with a nonexclusive easement for roadway purposes over, under,
across, along and through Easement "55", as shown on Map 5, filed in the said Land
Court with Land Court Application No. 52; provided, however, that in the event that all or
any portion of the easement area shall be dedicated and/or conveyed to the State of
Hawaii, the County of Maui, or other governmental authority, said easement with respect
{o the portion or portions so conveyed and/or dedicated shall immediately terminate; as
granted to the Grantor herein by instrument dated June 22, 1987, filed as Land Court
Document No. 1474198.

Together also with a nonexclusive easement for roadway, access and utility
purposes over, under, across, along and through Lot 25, area 1,968 square feet, as
shown on Map 4, filed in the said Land Court Application No. 52; provided, however, that
in the event that any of said lots or any portion of portions thereof Is dedicated and/or
conveyed to the State of Hawall, the County of Maui, or other governmental authority, or
to the Walluku Heights Extension Unit [l Homeowners Association, said easement with
respect to the portion or portions thereof so dedicated and/or conveyed shall
immediately terminate. :

Being the land described in Transfer Certificate of Title No. 719,376issued to
Grantor herein., '

- SUBJECT, HOWEVER fo the following:

1. Designation of Easement "53" for drainage putposes as shown on Map 5,
as set forth by Land Court Order No. 83524.

2. Covenants, conditions. and reservations, contained In Deed dated
September 23, 1980, filed in the Office of the Assistant Registrar of the State of Hawaii
as Land Court Document No. 1033575, and recorded in the Bureau of Conveyances of
the State of Hawall in Liber 150186, Page 304.

The foregoing includes, but Is not limited to, matters relating to water -
reservation.

-~ 3. Covenants, conditions and reservations, contained in Deed dated June 22,
1987, flled in said Office of the Assistant Reglstrar as Land Court Document
No. 1474194.
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The foregoing includes, but is not limited to, matters relating to agricultural
activities, including sugar cane burning, on nearby lands.

-4, Covenants, conditions and reservations, contained in Declaration of

Protective Covenants, Conditions and Restrictlons for Wailuku Heights Extension —~ Unit

=== || dated January 29, 1988, filed In said Office of the Assistant Registrar as Land Court
Document No. 1530403.

5. Covenants, conditions and reservations, contained in Agreement for
Allocation of Future Subdlvision Potential dated August 6, 2003, recorded in said Bureau
of Conveyances as Document No. 2003-177807, by David Paul Niehaus and Clifford
Rhodes, and the County of Maul, through its Department of Public Works and
Environmental Management, a political subdivision of the State of Hawali, '

6. Covenants, conditions and reservations, contained in Subdivision
Agreement (Agricultural Use) dated September 2, 2003, recorded in sald Bureau of
Conveyances as Document No. 2003-241286, by and between Clifford P. Rhodes, David
P. Niehaus, and the County of Maui, through its Department of Planning, a body politic
and corporate, and a political subdivision of the State of Hawaii.

7. Covenants, conditions and reservations, contalned in Restrictive
Covenants for Lot 171 and Lot 172, Map 7, Land Court Application No. 52, dated
October 29, 2004, filed in said Office of the Assistant Registrar as Land Court Document
No. 3192206.

LW 009529
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Jul211712:37p Wilson

WAILUKU HEIGHTS EXT UNIT I HOA
{(@ Hawallapa Mgnagement Company, Ltd.

711 Kapiolani Boulevard, Sulte 700

Honolulu, Hawaii 86813

T WILSON, LEONAR, TRUSTEE

588 KULAIWI DR
WAILUKU, Ht 96793

8082420818 ' p.1
ACCOUNT NUMBER: 2917-11800-000
DATE PAYMENT DUE: 070172017
RE: WAILUKU HEIGHTS
UNIT ID: w0144

| MAKE GHECK PAYABLE TO:  WAILUKU HEIGHTS EXT UNIT IHOA :

= ;- STATEMENT DATE: June 13, 2017 -
! DIRECT INQUIRIES TO: ACCOUNTING DEPARTMENT
; (808) 593-6845
: ‘. RUDYPABLO@HMCMGT.COM
LATE FEE POLICY: = .
355 LATE FEE WILL BE ASSESSED IF THERE IS ANY DESCRIPTION __FROM_ 10 ___PRV. CUR. RATE___AMT,

BALANCE REMAINING AFTER THE 10TH OF EACH MONTH.

: T"rans. Date Description Opaning Balance Charges  Poyments/Credit Adj. Endinp Balance
MEUE(»‘Z—OT'-I_“—“ e e e s e S — : . - .
07/01/2017 SEMLANNUALASSNDUES . CABIS e
SUB-TOTAL SO T T 28rs . . 000, . 12375
PERIOD TOTAL : 0.00 123.75 0.00 123.75

R

¢;7 7
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Jui 2117 12:35p Wilson
_ 8082420818
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X [ Track your expenses.. - _ - "~ [ 7AX-DEDUCHBLE TEM 1094
| Sere, D, DA J
t Cal lilitie: age 4 ¢ L1

% ElE:nenalnmem Elln:sura:ce pmm?: g & ' / e »;,'F' ///7 .
i / i C /{/ S - 7 - ,d/ NG R
| Iy / i , P y J J [~ Qo % —= .é,.
| :L%da/a %5"’/”*/”7 T i W
! < L L ) / '_-' " . oo Vs v }_,". . BA! :‘,E . e
i AL W F Tl o fr e S oot TR
W i Lt U tr iy
l . & ydah oHER | . ]
i ' Tt . - BALANGE |3 A
i ; oM ":j V7T ey . -
% y < . i & 4 ‘-. 1

For added sacurity, yourname and accaunt numbardo not appear ot {his copy. s NOT NEGOTIABLE 5
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06 SEP -8 M1 85
COUNTY OF MAUI

DEPARTMENT OF PLANNING REPT OF PL AP HEE

250 South High Street, Wailuku, Hawaii 96793C0L1" 1Y 0= 4.1

hhbrl?_”

FARM PLAN PERMIT DATE:___8-30-06

TAXMAPKEY NO.:(2) 3-S -02: O\ cprEPRNO. LOTSIZE: $. 75 acres -
PROPERTY ADDRESS:_5B8 Kulaiwi  Drive  Waildky, Mm;/i', Hawai; 96743
OWNER(PRINT): LONA RADGE, LLC PHONE:(B) ) () .

ADDRESS: 142 Halaw  Place Xgla”eu, Mu.vi, HaWa}.f 1753
CITY:

2 TE; . 7w 5
OWNER SIGNAT%%W‘%% ﬁ%réMe_,/,/ Mﬂg}

Please check appropriate box and print name:
m| OWNER:
& acenmcontact: Mo rgan Gerdel

avpress: 1844 Wkl P Locp :
ary: Waloky state:_ H | e 96792

pHONE:®)_242- 6H00 @ AST-STO)  pax: 2447487
APPLICANT/A GENT SIGNATURE;: MN/B’AA'—/

CURRENT STATE LAND USE DISTRICT BOUNDARY DESIGNATION VRBAN / Al

COMMUNITY PLAN DESIGNATION: COUNTY ZONING: 2“3 / A (q

SUBDIVISION FILE NO(S):

BUILDING PERMIT NO(S) & DESCRIPTION:

FOR COUNTY USE ONLY

Fatm Plan Permit No. €20 04 /0 R O Farm Plan Approval for

Approved by M é _YC/ Date 9—217 — ﬂé

MICHAEL W. FOLEY,
PLANNING DIRECTOR.
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ALAN M, ARAKAWA
Y Mayor

WILLIAM R. SPENCE
Diractor

MICHELE CHOUTEAU McLEAN
Deputy Dlrector

COUNTY OF MAUI
DEPARTMENT OF PLANNING

May 1, 2012

Mrs. Leona Wilson
588 Kulaiw! Drive
Wailuku, Hawali 96793

Dear Mrs. Wilson:

SUBJECT: GUIDED FARM TOUR, LOCATED AT 588 KULAIWI DRIVE,
WAILUKU, HAWAII, TMK: (2) 3-5-002:010

Thank you for your letter dated March 19, 2012, and for providing us with a sample
tour of your proposed tour of the Koal'a trees and the other native and non-native plants on
your property. The following general representations were made regarding the property and
guided tour.

1. Approximately 3.5 acres are planted with approximately 300 Koaia
trees

2. The tour will be guided and participants will learn about the Koai'
trees, other native and non-native plants planted on the pr0perty, their
historical uses some of the current uses, and more. :

Based on the above mentioned representations and the extensive plantings seen on
your property, we find that your proposed tour is in compliance with Chapter 205, Hawall
Revised Statutes and Chapter19.30A of the Maui County Code, and the proposed guided
tour will bé a permitted accessory use with no land use permits required. However, the
following conditians shall apply:

1. All other Federal, State and County rules and regulat_ions shall be met.

2. The tour shall be guided and be a tour of the existing principal permitted’
uses on the land.

3. Unless a County Special Use Permit Is obtalned, bulldings buiit
- specifically for the gulded tour are not allowed.

4, A total of six (6) parking stalls shall be provided. Five (5) of the stalls may
bé graveled and one (1) stall shall be paved with asphalt, a concrete
surface, or équivalent.

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
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. . Mrs. Leona Wilson
May 1, 2012
Page 2 of 2

Should you have any questions or concems, you may contact Paul Critchlow, Staff

Planner at paul.critchlow@mauicounty.qov or 270-5795.

Sincerely,
WILLIAM SPENCE /

Planning Director

xc: Development Services Administration
ZAED Piannhers and Inspectors (via e-mail)
TMK (2) 3-5-002:010 (IKIVA Related Documents; Project File)
12/General File
WRS:AHS:FAC:PBC:ckk
KAWP_DOCS\PLANNING\LTR\2012\1842_GuidedTour_Koa-Trees\Response.doc
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ALAN M. ARAKAWA

Mayor
WILLIAM R. SPENCE
Director
MICHELE CHOUTEAU McLEAN
Deputy Director
COUNTY OF MAUI
DEPARTMENT OF PLANNING
October 16, 2012
Leona Wilson

588 Kulaiwl Drive
Wailuku, Hawall 86793

Dear Mrs. Wilson:

SUBJECT: GUIDED FARM TOUR LOCATED AT 588 KULAIWI DRIVE,
: WAILUKU, MAUL, HI; TMK (2) 3-5-002:010

Thank you for your letter received on September 21, 2012,

A previous review of your guided tour was found acceptable per our letter dated May 1,
2012. Under review Is your request for a guided farm tour package which would consist of a guided
farm tour and lunch. We are granting your request with the following provisions.

1. No third party-caterer or catering company shall deliver the food on-site. The lunch '
and tour are a package. Therefore, the lunch shall be brought with the tour group.

2. No retail sales shall be permitted.
3. No on-site food preparation shall be allowed.

4. The conditions as stipulated In the May 1, 2012 letter for the guided farm tour shall
be compiled with.

If additional clarification is required, please contact Carolyn Cortez, Staff Planner, by email at
carolyn.cortez@co.maui.hi,us or by phone at (808) 270-7813.

S'“CBTGIW/%/
WIiLLIAM SPENCE

Planning Director

XC: Jay Arakawa, Supervising Zoning Inspector (via emall)
Claylon Yoshida, Current Planning Program Administrator (via email)
Carolyn Cortez; Staff Planner (via email)
TMK (2) 3-5-002:010 (KIVA Related Documents)
12/General File
WRS:AHS:CEC:ckk
K:\WP_DOCS\PLANNING\LTR\2012\6331_588KulalwiDr\Response.doc
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