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MEMO TO: Patrick K. Wong
Corporation Counsel

F R O M: Stacy Crivello, Chair ,
Housing, Human Services, and nsportation Committee

SUBJECT: FIRST-TIME HOMEBUYERS PROGRAM (HHT-24)

At its meeting of September 6, 2018, the Housing, Human Services, and
Transportation Committee discussed the attached correspondence dated
August 30, 2018 from the Director of Housing and Human Concerns
transmitting a proposed resolution entitled “APPROVING THE FISCAL YEAR
2019 FIRST-TIME HOMEBUYERS PROGRAM.”

The Committee discussed a possible amendment to the proposed
resolution which would require First-Time Homebuyers Program applicants to
reside in the County for at least five years to qualify.

I am aware of the Department of the Corporation Counsel’s attached
opinion, dated August 22, 2005, concluding that “a durational residency
requirement for government benefits would not, if challenged, withstand judicial
scrutiny.” The Department issued the opinion in the context of analyzing
whether an applicant for the first-time home buyers fund could be required to
be a resident of the County for three consecutive calendar years from the date
the application is submitted, and determined the requirement could not be
supported. The Department also referred to a 2003 opinion on the question of
whether a “prioritization” marketing scheme could be used for the proposed
Pu'unoa project that would have given preference to “long-term West Maui
residents.”

May I please request an opinion on whether the attached resolution can
be amended to establish a five-year durational residency requirement for
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applicants applying for the proposed First-Time Homebuyers Program. In your
response please include the results of any new challenges to the durational
residency requirement since the date of the Department’s previous opinion.

May I also request you opine whether requiring a person to provide proof
of an income tax return filed as a resident of the State of Hawaii for the last three
years, to qualify as an applicant for the proposed First-Time Homebuyers
Program, is constitutionally permissible.

I would appreciate receiving a response by September 21, 2018. To
ensure efficient processing, please include the relevant Committee item number
in the subject line of your response.

Should you have any questions, please contact me or the Committee staff
(Saumalu Mataafa at ext. 7665, or Clarita Balala at ext. 7668).

hht:ltr:024accOl:ssm
Attachments

cc: Mayor Alan Arakawa
William Spence, Director of Housing and Human Concerns
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Dear Chair Crivello:

SUBJECT: FIRST-TIME HOMEBUYERS PROGRAM (HHT-24)

| am transmitting a proposed resolution entitled “APPROVING THE FISCAL YEAR
2019 FIRST-TIME HOMEBUYERS PROGRAM".

The purpose of the proposed resolution is to approve the County of Maui, First-
Time Homebuyer's Grant program and Program Guidelines.

Thank you for your attention to this matter. Should you have any questions, please
feel free to contact me at Ext. 7805.

Sincerely,

Yy %

WILLIAM R. SPE
Director of Housing and Human Concerns

Attachment

TO SUPPORT AND EMPOWER OUR COMMUNITY TO REACH ITS FULLEST POTENTIAL
FOR PERSONAL WELL-BEING AND SELF-RELIANCE



Resolution

No.

APPROVING THE FISCAL YEAR 2019
FIRST-TIME HOMEBUYERS PROGRAM

WHEREAS, Fiscal Year 2019 Budget, Ordinance 4861 (2018),
appropriated TWO MILLION DOLLAR ($2,000,000) for a First-Time
Homebuyers Program from the Affordable Housing Fund; and

WHEREAS, the Department of Housing and Human Concerns has
drafted the County of Maui, First-Time Home Buyer’s Grant Program,
Program Guidelines, attached hereto and made a part hereof as Exhibit
“A”; and

WHEREAS, the Department of Housing and Human Concerns has
also created the PY 2018 (FY2019) First-Time Home Buyer’s Grant Fund
Program, Program Procedures Checklist, attached hereto and made a part
hereof as Exhibit “B”; and

WHEREAS, no funds shall be granted prior to Council approving, by
Resolution, a First-Time Homebuyers Program; now, therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. "That the Council hereby approves the County of Maui, First-
Time Home Buyer’s Grant Program, Program Guidelines; and

2. That it does hereby authorize the Mayor, or the Mayor’s duly
authorized representative, to execute all necessary documents to further
the intent of this Resolution; and

3. That certified copies of this resolution be transmitted to the
Mayor, the Department of Finance, and the Department of Housing and
Human Concerns.

APPROVED AS TO FORM AND
LEGALITY

%)ﬂgporaﬁon Counsel

County of Maui
2018-1117
2018-08-29 Resolution




COUNTY OF MAUI
FIRST-TIME HOME BUYER'S GRANT PROGRAM

PROGRAM GUIDELINES

PROGRAM FUNDED BY
COUNTY OF MAUI

August 6, 2018
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1.1.

1.2.

1.3,

GENERAL PROVISIONS
PROGRAM

DESCRIPTION OF PROGRAM

" The First-Time Home Buyer's Grant Program is intended to provide down payment

assistance for the purchase of dwelling units for families and/or individuals of Maui
County with incomes not exceeding 140% area median income, as determined by the
United States Department of Housing and Urban Development (HUD), or, if the
applicant is a resident of Lana'i, Moloka'i, or Hana, one hundred forty percent or less
of the adjusted median income for Lana'i, Moloka'i, or Hana, as determined by the
Department.

AUTHORITY CREATING PROGRAM

The First-Time Home Buyer's Grant Program was established as a Line ltem Grant in
the. Housing Division’s Fiscal Year 2019 Budget.

DEFINITIONS

A. “Administering Agency” refers to the organization(s) or agency(ies) identified by
a written contract by the County of Maui who will be responsible for the delivery
of grant origination, grant monitoring, and/or other duties as assigned and
otherwise defined or amended within this Program Guidelines.

B. “Applicant” means a person or persons who submit a formal grant application
for the First-Time Home Buyer's Grant Program.

C. “Department” means the Department of Housing and Human Concerns of the
County. '

D. "Director’” means the Director of Housing and Human Concerns of the County.

E. “Displaced homemaker” means an adult who has not been employed full-time

in the labor force for at least one year, but has worked during that time primarily
to care for the home and family without remuneration, and is currently
unemployed.

F. “Dwelling” or “Dwelling Unit” refers to the eligible real property to be purchased
including a fee simple or leasehold lot of record and the single-family residential
unit as well as any other capital improvements to be conveyed.

G. “Fee Simple” means a form of real property ownership with unrestricted and
unlimited rights to use, mortgage and convey.

H. “Grantee” means a person or persons who receive First-Time Home Buyer's
Grant Program funds to purchase an eligible dwelling. Term used
interchangeably with “homebuyer’. An applicant may become a grantee or

1



1.4.

homebuyer after meeting the reqwrements of the program and receiving funds
under this program.

“Homebuyer” or “Home-buyer” refers to the person(s) who have become or are
about to become owners of an existing dwelling unit under the First-Time Home
Buyer's Grant Program. An Applicant becomes a Homebuyer when the
Applicant executes a sales contract to purchase an eligible property. A
Homebuyer is also a Grantee until they have fulfiled all of the program
requirements.

“Household income” means the total adjusted gross income of income of the
applicant’'s household, as defined by the Internal Revenue Code of 1986, as
amended, for the calendar year preceding the year in which an application is
submitted.

“Leasehold property units” refers to the right to hold or use property for a fixed
period of time at a given price, without transfer of ownership, on the basis of a
lease contract.

“Low to above-moderate income household(s)” refers to households whose
gross annual family income is more than fifty percent (60%) but not more one
hundred forty percent (140%) of the area median income or as stated in the
County of Maui Residential Workforce Housing Policy, Chapter 2.96, Maui
County Code.

“Owner” refers to the person(s) or entity that holds title to the fee simple
property.

“Resident of the County” means the person’s principal residence and domicile
is within the County.

“Seller” refers to the person(s) or entity that owns an eligible dwelling unit and is
ready, willing and able to sell the property to a Homebuyer.

“Single parent” means an unmarried or legally separated adult who is pregnant

“or has one or more minor (less than eighteen years of age) children for whom

the adult has sole or joint custody.

PURPOSE OF PROGRAM

A

The County has experienced high sales prices of single-family residences and
multi-family residences that substantial savings for a down payment are
required for a home purchase.

Families with income not exceeding one hundred forty percent of the median
annual income in the County find it difficult to save for a down payment.

The establishment of the First-Time Home Buyer's Grant Program is to provide
no interest down payment and/or closing cost grants to first-time homebuyers
2



1.5.

1.6.

1.7.

1.8.

(as defined in sub-section 1.9) to low to above-moderate income households
interested in achieving homeownership.

PURPOSE OF GUIDELINES

Program guidelines will provide written guidance to the Department and/or the
administering agency as set forth by the funding agency, the County of Maui, to
ensure compliance of the County of Maui First-Time Home Buyer's Grant Program.

PROGRAM SERVICING LOCATION

Program assistance shall be made available to any eligible participant and for any
eligible property within the County of Maui (specifically the Islands of Maui, Moloka'i
and Lana'i) so long as program funds are available.

PROGRAM FUNDING NOTIFICATION & MARKETING

Notification of Funding to the Public. = The County shall provide notification of funds
available to the general public and marketing of program, as needed, to promote the
First-Time Home Buyer's Grant Program utilizing one or more of the following
methods:

1. Placement of advertisement(s) in the major local newspaper (Maui
News) serving the funding locale.

2. Placement of advertisement(s) in minor local newspapers serving the
funding locale.

3. Promote program in the form of audio, video, and/or print media to
appropriate markets providing related, supportive or complimentary
housing services.

Workshops and information meetings may be conducted to provide program
information which shall include, at a minimum: a description of the program, the
funding source(s), the eligibility requirements, the period in which applications will be
received, the location where applications can be obtained and submitted, the name,
address and phone number of the administering agency .

TERMS OF THE GRANT

A. The maximum grant amount under this program shall not exceed $60,000 for
applicants with an annual household income between 50% and 100% AMI, or
shall not exceed $40,000 for applicants with an annual household income
between 100% and 140% annual household income. The maximum grant
amount to any one borrower shall not exceed fifteen percent of the purchase
price or appraised value of the residential property, or the amounts stated
above, whichever is less. '

B. A Grant Agreement with the grant requirements shall be executed between the
3



grantee and the County of Maui at the time of the closing of the home
purchase.

The grant shall be secured by a lien in favor of the Couhty and shall exist in
perpetuity. The grantee shall execute a lien document in favor of the County.

Immediate repayment of the grant shall occur in the event that:

1. The grantee refinances the first mortgage loan on the eligible property;
2. The grantee no longer uses the property as the borrower's principle
residence; .

3. The grantee sells the property; or

4, The grantee provided fraudulent information to obtain funds from the
First-Time Home Buyer's Grant Program.

Upon the occurrence of any of the events enumerated in this subsection, the
grantee, upon receipt of written demand from the County, shall pay the County
the outstanding grant balance, without interest, within thirty (30) calendar days
of receipt of the written demand (the “Grant Payment Date”).

Exemptions require written request from the grantee and written approval from
the County.

1. CONSTRUCTION TAKE-OUT LOANS

The refinancing of a first mortgage as a requirement to the initial
Construction loan shall be exempt to the refinancing clause stated in
Sub-section 1.8. D. providing that the refinance was conducted for the
sole purpose of a Construction Take-Out loan and that the proposed
house was built within two (2) years. As such, the County of Maui will
subordinate its lien on the property when the first mortgage loan is
refinanced.

2. STREAMLINE FINANCING
~ The refinancing of an outstanding loan balance (without cash-out) for the
sole purpose of interest rate and monthly payment reductions on the first
mortgage loan.

3. CAPITAL IMPROVEMENT
The refinancing of a first mortgage with cash to the grantee for the sole
purpose of capital improvement on the property secured by the first
mortgage loan shall be exempt to the refinancing clause stated in Sub-
section 1.8. D. providing there is sufficient equity to cover the increased
first mortgage loan and the program grant.

Failure to comply will result in default and subject to the total outstanding
balance becoming due and payable upon demand.
4



In the event payment as required pursuant to subsection 1.8. D. is not received
by the County by the Grant Payment Date, the grantee shall be subject to the
following grant recapture provisions:

1.
2.

Immediate repayment of the grant balance to the County;

All costs, expenses, and fees incurred by the County to enforce the grant
recapture provisions, including reasonable attorneys’ fees and costs.

1.9. PROGRAM PARTICIPANT ELIGIBILITY

A.

Eligible Participants.
An applicant for the First-Time Home Buyer's Grant Program shall meet all of

the following requirements:

1.

Be a resident of the County of Maui at the time the application is
submitted,;

Provide copies of their last three (3) years of Federal Income Tax
returns.

Provide copies of latest checking, savings, credit union and brokerage
account statements (excluding retirement and pension accounts).

Agree to occupy the eligible property to be purchased under this chapter,
as the applicant’'s principal residence, provided that this requirement
may be waived by the Director if the applicant is temporarily out of the
County to further the applicant's education or is called to active military
duty, in which event the applicant shall provide proof of enroliment at an
educational institution or of military status, respectively, upon requesting
a waiver;

Be a United States citizen or resident alien;
Be at least eighteen years of age;

For the taxable year preceding the application, have a household income
of one hundred forty percent (140%) or less of the County median
annual income, as determined by the United States Department of
Housing and Urban Development (HUD), or, if the applicant is a resident
of Lana'i, Moloka'i, or Hana, one hundred forty percent or less of the
adjusted median income for Lana'i, Moloka'i, or Hana, as determined by
the Department.

Shall not have a fifty percent (50%) or greater interest in fee simple or
leasehold land suitable for dwelling purposes, as determined by the
Director, for a period of at least three (3) calendar years prior to the date
the application is submitted, provided that this requirement may be
waived by the Director if the applicant is the head of household and is a

5



10.

11.

displaced homemaker, or a single parent, or is living in a home not
suitable for habitation, as determined by the Director; and

Shall not have previously received a grant under this program, provided
that this requirement may be waived by the Director if the applicant is the
head of the household and is a displaced homemaker, or single parent,
or is living in a home not suitable for habitation, as determined by the
Director.

Attend and complete a County of Maui approved homeownership
counseling or financial literacy class. Must be taken within one (1) year
prior to completion of the closing date of the sale of the property.

Shall maintain income and other eligibility requirements throughout the
grant process.

1.10. PROGRAM PROPERTY ELIGIBILITY

1.11.

A. Eligible Properties. Eligible properties for the First-Time Home Buyer's Grant

Program must be: 1) fee simple; or 2) leasehold.

1.

Eligible Types of Prggefties

a) . Single-family detached unit;
b) Mutti-family dwelling unit;

c) Residential lot with plans to construct a single-family detached
dwelling unit. The construction of the proposed dwelling unit shall
be built within two years and failure to comply shall result in the
balance of the grant becoming due upon demand. Extensions
may be granted should there be any delays under extenuating
circumstances (ex. union strikes, natural disasters, etc.). Such
requests must be submitted in writing by the borrower and shall
be subject to approval by the Director;

d) Leasehold property units shall be built within two years and failure
to comply shall result in the balance of the grant becoming due
upon demand. Extensions may be granted for delays occurring
under extenuating circumstances (ex. union strikes, natural
disasters, etc.). Such requests must be submitted in writing by the
borrower and shall be subject to approval by the Director.

CONFIDENTIALITY

All applicant information shall be held confidential and shall be made available only to
authorized representatives of the administering agency, the County of Maui, other
government agencies or departments and the financial institution providing the loan

6



1.12.

funds.

DISCRIMINATION PROHIBITED

Pursuant to the Fair Housing Act of 1988, as amended, no person shall, on the
grounds of race or color, national origin, religion, sex, familial status, or handicap, be
excluded from participation or be denied the benefits of, or be subjected to
discrimination under any housing program or activity. In addition, pursuant to Chapter
515 of the Hawaii Revised Statutes (HRS), no person in the State of Hawaii shall, on
the grounds of race, sex, including gender identity or expression, sexual orientation,
ancestry, color, religion, marital status, familial status, disability, age or HIV (human
immunodeficiency virus) infection, be excluded from participation or be denied the
benefits of, or be subjected to discrimination under any real property program or
activity. ' ,

GUIDELINES

2.

2.1.

GRANT REQUIREMENTS

Grants will be processed based on the following Program Guidelines for the First-Time
Home Buyer's Grant Program.

HOMEBUYER ASSISTANCE PROGRAM APPLICATION PROCESS.

Reagistration.
1. Applicants for the First-Time Home Buyer's Grant Program shall submit a

completed preliminary application/lottery card to participate in a lottery
drawing. A pre-approval (not pre-qualification) letter from a mortgage
lender that is authorized to do business in Hawaii must be turned in with
the completed application/lottery card. The pre-approval letter must be for
the applicants on the application/lottery card. No application/lottery card
will be accepted without the pre-approval letter. The lottery drawing will
be conducted by the County.

2. Eighty-three (83) applications shall be drawn: applicants who have been
Maui County residents for at least 1 year shall be drawn first, followed by
applicants who have been residents for less than 1 year.. The applicants
of the first 33 cards drawn will be notified in writing that they must
complete and sign formal applications to submit with signed tax returns for
the last three years, which must be returned within 10 calendar days of the
date of the letter. Applicants will be asked to also complete a short survey
to help the County collect data about housing needs. The remaining 50
applicants will be alternates prioritized in the order that their cards were
drawn should any of the first 33 applicants fail to meet their obligations or
grant qualification criteria or should additional funds be available.

3. Applicants that are determined eligible to participate in the program will be
7



2.2.

2.3.

24.

* notified in writing and must submit an acceptance of Deposit Receipt Offer
and Acceptance (DROA) to the County within 45 days of date of the letter.

4, Applicants that do not qualify shall be informed, in writing, within thirty (30)
days of disqualification.

5. Qualified applicants shall be processed usmg the Program Checklist
(Appendix A).
6. Applicants who have selected leasehold property units shall be required to

- obtain and submit written prior approval from the Lessor,

B. Appeal of Disqualification
1. Applicant Appeal. Applicants may appeal a disqualification by providing

written notice to the administering agency within thirty (30) days of the
date of the disqualification letter and must provide suffi cient evidence to
dispute the reasons for disqualification.

7. Response. Upon receipt of a written appeal, the administering agency
shall investigate the claims of the appeal and any evidence provided and
shall render a decision within thirty (30) days of receipt of the written
appeal to the applicant.

INCOME AND INCOME ELIGIBILITY

For the taxable year preceding the application, the applicant shall have a household
income of one hundred forty percent or less of the County median annual income, as
determined by the HUD, or, if the applicant is a resident of Lana'i, Moloka'i, or Hana,
one hundred forty percent or less of the adjusted median income for Lana'i, Moloka'i,
or Hana, as determined by the Department.

Household members are required to file tax returns and shall submit copies of
completed and signed federal tax returns for the last three (3) years and W2s for the
most recent year. Failure to disclose household income will result in program
disqualification.

ASSET LIMITATION

Applicants shall not have total household assets amounting to more than seventy five
thousand dollars ($75,000). Assets shall include all cash, securities, stocks and
bonds.  Retirement accounts or pension funds shall not be included in determining
the total assets of the borrower.

Household members shall submit copies of or provide information on bank statements
or other income and interest bearing accounts. Failure to disclose assets will result in
program disqualification.

TOTAL LOAN TO VALUE RATIO



Total loan (first mortgagé loan) and down payment/closing cost assistance grant may
be for one hundred percent (100%) of the purchase price of the housing unit.

2.5. PROPERTY SELECTION AND SALES CONTRACT

A

Selection. The eligible homebuyer shall search for and locate a suitable
dwelling unit or residential lot that is eligible pursuant to Section 1.10.A.1; and
shall confirm eligibility with the chosen first mortgage lender.

Time Period. The homebuyer must select a suitable fee simpie dwelling,
housing lot or ieasehold property within forty five (45) calendar days from the
date the applicant is informed of eligibility and availability of program funds.

i. An extension of time may be granted by the administering
agency/County of Maui provided that the eligible homebuyer has
demonstrated a good faith effort to search for and locate an eligible
and suitable property; however, the total time for location and
selection shall not extend beyond ninety (90) calendar days.

ii. Applicant will have ninety (90) days from the DROA date to close
escrow. If, for reasons beyond the applicant’s control, the closing
takes longer than ninety days, the applicant may submit a written
request that shall include an explanation for delay and also the
anticipated loan closing date. Requests are subject to the written
approval of the Director and will be done on a case by case basis.

ii. Failure to complete the escrow closing within the closing deadiine
will result in the termination of program fund availability and
removal of the homebuyer's current First-Time Home Buyer's Grant
Program appiication from existing waitlists.

C. Homebuyer Responsibility. It shall be the homebuyer's responsibility to keep

the administering agency informed of its progress in locating and seiecting an
eligible property.

26. HOMEBUYER EDUCATION REQUIREMENT

1.

Homebuyer Education Class. All eligibie applicants are required to attend and
successfully compiete a qualified Homebuyer's Education (Homebuyer Ed)
class prior to completion of the closing date of the sale of the property and to
provide the administering agency with evidence of attendance and completion.
The Homebuyer Ed class, at a minimum, must provide information on
budgeting, money management, the home owners financial responsibility, the

- components of mortgage payments, the importance of making timely mortgage

payments, a reinforcement of the requirements imposed under the First-Time
Home Buyer's Grant Program steps the homeowner should take if they
anticipate having difficulty in making timely mortgage payments and information
on the availability of housing and/or credit counseling.

Homebuyer Education Providers. The administering agency shall seek
9




2.7.

2.8.

2.9.

qualified Homebuyer Education providers (approved by the County) in the
servicing locale and establish a list from which the qualified applicants of the
program may make arrangements to obtain the required instruction. The
qualified applicants will be responsible for the payment of any fees required for
the education class(es). At its option, the administering agency may contract
with qualified Homebuyer Education providers to service it's qualified program
applicants at set fees or may select to provide the Homebuyer Education
class(es) itself and collect reasonable fees from each participating household to
help defray the cost of the class(es).

3. Applicant Notification of Homebuyer-Ed Requirement. The administering
agency shall inform applicants of the Homebuyer Education requirement at the
time of application; and again, in writing, when the applicant has been deemed
eligible as a result of completion of all income verifications.

4, Termination. The failure of any qualified program applicant to successfully
complete a qualified Homebuyer Education class in the time set forth in writing
by the administering agency shall render that applicant ineligible for any
assistance under the First-Time Home Buyer's Grant Program for that contract
period.

ESCROW ACCOUNTS

Grantees shall be notified that escrow accounts shall be established in their names for
the purposes of the real property transaction. Escrow related activities shall be
coordinated with first mortgage lenders.

LIEN DOCUMENT

The lien established from the First-Time Home Buyer's Grant Program shall be
subordinate only to the initial first mortgage loan utilized for the purchase of the
eligible property. Borrowers are not required to repay County of Maui for their First-
Time Home Buyer's Grant Program funds unless one of the events in Section 1.8 D.
occurs.

A. Lien Document. All legal owners of the property to be purchased shall sign a
Lien Document to protect the Grantor (County of Maui) from possible losses.
Any and all Lien Documents shall be legally executed and recorded with the
Bureau of Conveyances of the State of Hawaii or, as applicable, with the
Lessor.

Mortgaging of a leasehold property unit shall require prior written approval from
the Lessor.

TITLE, HAZARD AND HURRICANE INSURANCE AND FLOOD INSURANCE

A. Title. Grantee shall hold fee simple title to the property purchased with County
funds through the First-Time Home Buyer's Grant Program or lease interest on
leasehold on which a dwelling unit was constructed with County funds under

10



2.10.

2.11.

2.12.

2.13.

the First-Time Home Buyer's Grant Program for duration of the term of the loan.

B. Appraisal. An appraisal is required to be provided by the first mortgagee or
grantee.

C. Hazard and Hurricane Insurance. The County shall ensure that the
Lender/Servicer certifies (Appendix A) that it has in its possession adequate
funds to insure the applicable property with adequate hazard and hurricane
insurance to protect the security of the first morigage and grant, and has
obtained an endorsement to the hazard and hurricane. policies naming the
County of Maui as loss payee.

D. Flood Insurance. The appraisal shall include a determination on whether the
applicable property is within a flood hazard area. If it is determined in the
appraisal that the location of the applicable property is within a designated flood
hazard area, the lender shall ensure that the mortgagor has obtained adequate
flood insurance to protect the security of the first mortgage and grant and has
obtained an endorsement to the flood insurance policy naming the County of
Maui as loss payee.

E. The Grantee shall maintain “in the course of construction” insurance for liability
and property loss during the entire term of the construction work.

RESTRICTION FROM ADDITIONAL DEBT

After the purchase of the eligible property utilizing funds from the First-Time Home
Buyer's Grant Program and for the entire term of the grant, grantee shall be
restricted from incurring any additional mortgage loans or loans requiring the
property as collateral.

RELEASE OF MORTGAGE

The Grant Agreement shall terminate at the time that the affordability period ends or
at the time grantee repays grant. Upon the termination of Grant Agreement, the
County will execute a Release of Lien. Grantee will pay for the drafting and
recording of the Release of Lien.

PERIOD OF DEED RESTRICTION
Period of Deed Restriction. The affordability period for the First-Time Home Buyer's

Grant Program shall commence from the date of the applicable mortgage, financing
documents, and/or lien documents are recorded and run in perpetuity.

OCCUPANCY REQUIREMENT

A. Occupancy Requirement. All properties purchased utilizing funds from the
First-Time Home Buyers Grant Program shal] be occupied as the principal
residence of the owner(s) during the term of the grant with the exception to
eligible properties in conformance to Section 1.10.A.1.c. and d. whereby the

11




unit must be occupied as the principle residence of the owner(s) from the time
the property passes final building inspection by the County of Maui and
throughout the term of the grant.

B. Penalty for Violation. Failure to occupy the property as a principal residence
during the term of the grant affordability period shall require the grantee, upon
receipt -of written demand from the County, to pay the County the outstanding
grant balance, without interest, within thirty (30) calendar days of receipt of the
written demand. Failure to remit repayment upon demand will result in grant
recapture provisions which shall include the adding of other applicable fees as
specified in sub-section 1.8.F.2.

2.14. REPAID GRANT

All assistance funds repaid to the County from the initial purchase of the affordable
housing unit during the affordability shall be returned to the First-Time Home Buyer's
Grant Program through the Housing Division of the Department of Housing and
Human Concerns, County of Maui.

2.15. GRANT MONITORING

At the discretion of the County, grant monitoring will be provided to each First-Time
Home Buyer's Grant Program grant to confirm compliance with:

A.  The applicable affordability period; and

B.  Occupancy requirements: Verification of occupancy may be confirmed by, but
shall not be limited to, one or more of the following: real property tax
exemption filing date, home address, physical inspection of dwelling, return
receipt on certified mail delivery and/or neighborhood survey. Upon
completion of each monitoring process for the occupancy requirements, the
County shall provide the homebuyer with a written notice of such monitoring
conducted and confirmation of occupancy.

C. Hazard, Hurricane and Flood Insurance requirements: Current insurance
policies shall be maintained and updated to insure the property has (in effect)
adequate insurance coverage to protect the security of the first and second
mortgages, with the County of Maui as loss payee.

Failure to comply with program guidelines will result in grant default and will be
subject to grant recapture provisions which shall include the adding of interest and
other applicable fees as specified in sub-section 1.8.F.2.

2.16 DEFAULT

In the event that grant recipients are found to be in non-compliance due to events
stipulated in Section 1.8.D., the loan will be classified as defaulted. Administering
agencies shall provide written reports to the County of Maui on all grants classified as
defaulted and the reasons for classification.

12



2.17 CALCULATING DEFAULT

Iin the event of default, the total amount due shall include:

A. Al costs, expenses, and fees incurred by the County to enforce the grant
recapture provisions, including reasonable attorneys’ fees and costs.

GENERAL PROGRAM PROCEDURES

3.

3.1.

3.2.

3.3.

3.4

PROGRAM ADMINISTRATION
FILE MAINTENANCE

A. Active applicant and individual files shall be maintained and updated through
completion of home purchase and affordability period.

B. Applicant and individual files shall be maintained in separate, individual folders.
Documents shall be set in chronological order.

PAYMENT REQUESTS

Payment requests to the County of Maui shall be made in a manner to coincide with
the grant closing and shall include all required supporting documentation.

REPORTING

- The administering agency shall prepare quarterly performance reports to the County

no more than thirty (30) days after the end of each period. Reporting shall include
the submission of information and documents relative but not limited to: 1) grant
recipients; 2) projected grant recipients; 3) total program outcomes; and 4) other
reporting requirements as requested, which shall include (but not limited to) the
following:

A. The names and addresses of grant recipients;

B. The individual grant amounts of the First-Time Home Buyer's Grant Program;
C. The area median income (AMI) percentage for each household;

D. Thereporting of identified financial difficulties.

AUDITING
Ali documents and files related to the First-Time Home Buyer's Grant Program shall

be made available for review and audit by any authorized representative of the
County of Maui.

13



APPENDIX: A

1. a. PROGRAM SUMMARY AND ELIGIBILITY CRITERIA

b. FIRST-TIME HOME BUYER'S GRANT PROGRAM APPLICATION
2. FIRST-TIME HOME BUYER'S GRANT PROGRAM CHECKLIST
3. HAZARD AND HURRICANE INSURANCE CERTIFICATE
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PY 2018 (FY 2019)
First-Time Home Buyer's Grant Fund Program
Program Procedures Checklist -

The County will publish a notice to announce the commencement with its
third year of program funding. Applicants will be selected through a lottery
drawing process. County will distribute and receive the preliminary
application/lottery Cards for participation in the lottery for a thirty day
period. Applicants will provide a pre-approval letter from an approved
lender when they submit their application/lottery card. County will reserve
the site of the lottery drawing. Eighty-three (83) applications shall be
drawn: applicants who have been Maui County residents for at least 1 year
shall be drawn first, followed by applicants who have been residents for
less than 1 year. The applicants of the first 33 cards drawn shall be
processed. A wait list of 50 applicants shall be established in anticipation
that funds may be able to serve more than 33 applicants.The County will
send a letter to notify the first 33 applicants drawn to complete and sign a
formal application and submit it with their most recently completed and
signed tax returns and W2s. The applicant will also need to provide copies
of their most recent checking, savings, credit union or brokerage account
statements (excluding retirement or pension accounts) within 10 days of
date of letter.

County will verify income and assets to make sure they are wnhln program
guidelines. County will also ensure the applicants (currently or within the
past three years) do not own a 50% or more interest in any property
suitable for dwelling purposes. If it is determined the applicant owns (or
has owned in the previous three years) a 50% or ore interest in a property
suitable for dwelling, the applicant will need to prove they are either a
displaced homemaker or single parent to be deemed eligible for the lottery.

if determined eligible, County will send a letter informing the applicant that
they are approved to participate in the program. The applicant will then
have 45 days to locate a property and submit a fully executed DROA to
County. The applicant can be approved for an extension of an additional
45 days. The applicant will need to submit a written request for the
extension as well as documentation showing they have made a good faith
effort to locate a property.

Applicant will have ninety (90) days from the DROA date (date DROA is
signed) to close. Applicant may receive an extension for an additional thirty
(30) days to close. Extensions will be subject to the Director's review and
approval and will be done on a case by case basis.

EXHIBIT “B”



10.
1.

12.

Receive the Appraisal and verify that the selling price is below the selling
price. Also, verify if property is in a flood zone area or not. Ifitis in a flood
zone, then need to ensure that property has flood insurance and County
named as payee. File appraisal in applicant’s file.

Ensure the lender certifies that it has in its possession, to cover the
applicable property, adequate hazard and hurricane insurance to protect
the security of the first and second mortgages; and it has obtained an
endorsement to the hazard and hurricane polices naming the County of
Maui as payee. Obtain a copy of the insurance certificate and file.

Have the respective escrow company submit a payment request for
downpayment funds to the Housing Division with documents verifying that
the sale of the property will be closing on a certain date. Housing Division
to verify payment request and process payment request (obtaining
appropriate signatures) and submit to Finance Department. County to
ensure that the respective escrow company receives the payment prior to
the sales closing.

Review escrow closing statement and ensure applicant is not getting any
cash back (over and above what they have put down).

Prepare the Lien document and Grant Agreement for signatures and
recordation. File copies of documents in homebuyer's file. Submit
document for recordation once all signatures are obtained.

File Sellers Closing Statement in file (after closing).

Follow up and obtain a recorded copy of the lien document from escrow.
Monitor each First-Time Home Buyer's Grant Fund Program loan to confirm

compliance with the applicable affordability period and occupancy
requirements.



ALAN M. ARAKAWA
Mayor

BRIAN T. MOTO
Corporation Counsel

COUNTY OF MAUI
200 SOUTH HIGH STREET
WAILUKU, MAUT, HAWAII 96793
TELEPHONE: (808) 270-7740
FAX: (808) 270-7152

August 22, 2005
MEMO TO: Danny A. Mateo, Chair
Housing and Human Services Committee
F RO M: Edward S. Kushi, Jr., Deputy Corporation Counsel
SUBJECT: HRS CHAPTER 201G AFFORDABLE HOUSING PROJECTS (HALE MUA
AFFORDABLE HOUSING PROJECT) (HHS-1(2))
We respond to your request of August 4, 2005 as follows:

. 1. Ig a residency requirement of three-vears for the purchase

Z/ of the market and/or affordable homes within the
s ’ 7

development legal? Please ex 1ain;////,ﬂ
SHORT ANSWER: No.

Attached for your review and information is a copy of the
December 9, 2003 advisory memorandum from the Department of the
Corporation Counsel to Councilmember Joseph Pontanilla, which
discussed a "prioritization®" marketing plan by the developer of a
Hawaii Revised Statutes ("HRS") Chapter 201G affordable housing
project (i.e., Pu'unoa), which, in addition to other preferences,
proposed to give preference to sales of the affordable units to "long-
term West Maui residents". Also attached is a copy of our July 6,
2005 memorandum to you that discussed a proposed three-year residency
requirement for applicants applying for benefits/loans from the
County's First-Time Home Buyer's Fund. In both memoranda, we opined
that the proposed "durational" residency requirements would not
withstand judicial scrutiny if challenged on constitutional right to
travel, privileges and immunities, due process and/or equal protection
grounds.

Although we are not aware of the marketing plang and/or proposals
for the subject Hale Mua project, specific to "at the time of
purchase" residency requirements, Section 201G-112, HRS, defines the
term "qualified resident" as follows:

joo



Danny A. Mateo, Chair

Housing and Human Services Committee
August 22, 2005

Page 2

"Oualified resident" means a person who:

'{1) 1Is a citizen of the United States or a resident
alien;

(2) 1Is at least eighteen years of age;

{(3) 1Is domiciled in the State and shall physically reside
in the dwelling unit purchased or rented under this
chapter;

(4) In the case of the purchase of real property in fee
gimple or leasehold, has a gross income sufficient to
qualify for the locan to finance the purchase;

provided that for purchasers of market-priced unitg in an
economically integrated housing project, the term
"qualified resident" means a person who is a citizen of the
United States or a resident alien; is domiciled in the
State and shall physically reside in the dwelling unit
purchased; is at least eighteen years of age; and meets
other alifications as determined by the developer."
(emphasis added)

We have reviewed Chapter 201G, HRS, .as well as Housing and
Community Development Corporation of Hawaii ("HCDCH") administrative
rules,! and cannot find any further definition or clarification of the
phrase "other qualifications as determined by the developer". Based
on such absence, we are of the position that such "other
qualifications”, if any, imposed by a developer in any applicable
project, must be reviewed and analyzed on a case-by-case basis and,
in any event, must conform to established legal guidelines,
precedence, and case law.

Accordingly, as in the case of the sale/purchase of affordable
units in an HRS Chapter 201G project, we conclude that a condition on
the initial sale/purchase of the market-priced units giving preference
to three-year residents would also not withstand judicial scrutiny.

2. Do the exemptions listed in Exhibit "1" (attached) of the

proposed resolution approving the project allow for the
construction of an accesgory dwelling on each of the market
priced lots? Please explain.

SHORT ANSWER: No, but "farm dwellings" are.

'Hawaii Administrative Rules, Title 15, Subtitle 14, Chapter 174.
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Housing and Human Services Committee
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The only listed exemption that is relevant to the question of
accessory dwellings (i.e., "ohana" units), is exemption F.1? which,
in pertinent part, states:

1. An exemption from Chapter 19.30A, MCC, Agricultural
District, shall be granted to permit the development
and use of the parcel for single-family residential
purposes, including supporting infrastructure
requirements. Further this exemption shall allow the
subdivision of the property in the plat configuration
shown in the attached Attachment "A". The following
zoning standards shall apply to the proposed lots:

Minimum lot size: 5,000 sguare feet

Height: No building shall exceed two
(2) stories or thirty (30)
feet in height

SETBACK:
Front yard Minimum of 15 feet
Garage Minimum of 15 feet
S8ide and rear yard
setback:
Market-priced,
one story homes: Minimum of 6 feet
Market priced,
two story homes: Minimum of 10 feet
Affordable homes: Zero lot line will be
permitted so as to allow
two, private, attached
carports on abutting lots to
adjoin. Other setbacks

shall be a minimum of 6
feet. 8hould any affordable
homeowners construct a
future second-story
addition, the side and rear
yard setbacks for the
second-story addition shall-
be 10 feet.

Nowhere under the listing of "zoning standards" is there
provision for accessory or ohana units.

Exhibit "1" attached to resolution "APPROVING THE HALE MUA
AFFORDABLE HOUSING SUBDIVISION PURSUANT TO SECTION 201G-118, HAWAII
REVISED STATUTES*®.
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Housing and Human Services Committee
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Although the Hale Mua project may, through the HRS Chapter 201G
process, be permltted to use the parcel for residential uses, the
parcel would continue to be in the County's Agricultural zoning
district.® No "accessory" or ohana dwellings are permitted in the
Agricultural district,’ but two "farm dwellings" per lot, one of which
shall not exceed one thousand square feet of developable area, are
permitted.® Further, upon proof of gross sales of agrlcultural
products, additional "farm labor dwellings" may be permitted.®

3. Do the claimg questioning the ownership of the subject
property made in the attached correspondence from Mahealani
Ventura-Oliver impact the Council's ability to approve this
project or the developer's ability to complete the project?
Please explain. :

SHORT ANSWER: A. Council's ability to approve: No.

B. Developer's ability to complete project:
Possibly.
A. From our review of the subject Hale Mua application, all

requirements of the Department of Housing and Human Concerns, acting
as the "corporation" under section 46-15.1, HRS, and Chapter 201G,
HRS, have been met, and the application is properly before the Council
for approval or disapproval.

Notwithstanding the assertions of Ms. Ventura-Oliver as to title
to the subject real property, to our knowledge and information no
claimant (s) have obtained judicial relief (such as an injunction) to
stop or prevent the Council's consideration of this resolution.

B. We are informed that the developer has retained legal
counsel and has filed a “Complalnt to Quiet Title" in the Second
Circuit Court, State of Hawaii.’ The complaint was filed pursuant to
Chapter 669, HRS, entitled "Quieting Title", which states: "Action
may be brought by any person against another person who claims, or who
may claim adversely to the plaintiff, an estate or interest in real

3Chapter 19.30A, Maui County Code ("MCC").
‘Section 15.35.010(C), MCC.

"Section 19.30A.050(B) (1), McC.

Ssection 19.30A.050(B) (2), MCC.

'civil No. 05-1-0178(3), filed on May 9, 2005.
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property, for the purpose of determining the adverse claim."® As
-developer's counsel testified in your Committee, this process is a
civil litigation matter, and may require a trial before a judge, but
in any event may result in a judgment being entered as to legal
ownership of the subject property. Such litigation is the appropriate
forum for resclution of the claims of Ms. Ventura-Oliver and cthers.

Before the Director of the Department of Public Works and
Environmental Management ("DPWEM") can approve a final subdivision
plat, a subdivision applicant must submit "[a] complete title report
issued by a licensed title company showing all persons vested with
record title in the land subdivided whose consent is required by
section 18.12.030.E.13.a of this chaptexr".® Section
18.12.030(E) (13) (&), MCC, requires "[a] certificate signed and
acknewledged by all persons vested with record title in the land
subdivided consenting to the preparation and recording of the
plat...." We have been informed that the developer has not obtained
a title repcrt for the subject property. Therefore, until the issue
of title is resolved, and procf thereof is submitted, the prcject, as
situated, may nct be able to obtain final subdivision approval from
DPWEM.

Call if further discussion is needed.

APPROVED FOR TRANSMITTAL:

AN (S ¢, .
R A . D
: ation Counsel

ESK:1n
5:\ALL\Advisory\ESK\mem¢ to mateo re hale mua.wpd
Attachments
cc: Alice L. Lee, Director, Department of Housing and Human Concerns
Michael Foley, Director, Department of Planning
Michael Munekiyo, Munekiyo and Hiraga, Inc.
Cindy Young, Deputy Corporation Counsel
James Giroux, Deputy Corporation Counsel

.Section 669-1(a), HRS.

°Section 18.12.040(A), MCC.
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COUNTY OF MAUI
200 SOUTH HIGH STREET
WAILUKU, MAUL, HAWAII 96793
TELEPHONE: (808) 270-7740
FAX: (508) 270-7152

December 9, 2003

MEMO TO: Honorable Joseph Pontanilla, Chair
Housing and Human Services Committee

FROM: Edward 8. Kushi, Jr. %
Deputy Corporation Couns

SUBJECT: COUNCIL APPROVAL OF AFFORDABLE-HOUSING .PROJECTS PROPOSED
PURSUANT TO CHAPTER 201G, HAWAII REVISED STATUTES (PU’'UNOA)

(HHS-4 (1))

Pursuant to your memc of October 29, 2003, inquiring whether
there are any constitutional or other legal concerns in the proposed
prioritizing of applicants for the affordable housing units in the
Pu'unoca project, as presented, we respond in the affirmative.

I) PROPOSED PRIORITIZATION,

As understood and stated in the developer's "Project Marketing"
description, preference would be given to applicants in the fellowing
order:

1) West Mauil residents who work in West Maui;

2) Maui residents who work in West Maui;

3) Long-term West Maui residents;

4) Any Maul residents;

5) Former Maui residents who wish to return to Maui;
€) Hawaii residents who wish to relocate to Maui; then
7) Any other interested party. ‘

II) CHAPTER 201G, . HAWAII REVISED STATUTES, AND HCDCH'S

ADMINISTRATIVE RULES.

In administering Chapter 201G, the corporation (HCDCH or the
Counties) shall give preference "to those applicants most in need of
assistance in obtaining housing, ...take intoc consideration the:
applicant's household income and number of dependents; the age of the
" applicant; the physical disabilities of the applicant or those living

{
N
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with the applicant; whether or not the present housing of the
applicant is below standard; whether or not the applicant's need for
housing has arisen by reason of displacement of the applicant by
governmental actions; and other factors as it may deem pertinent.n!

Chapter 201G requires that the corporation establish a system to
determine preferences by lot in the event that it receives more
gualified applications than it has units available.? Under HCDCH
administrative rules, an applicant shall be eligible to purchase a
dwelling unit developed under Chapter 201G if the applicant meets
certain requirements, including a requirement that the applicant be
"a gqualified resident who is domiciled in the State and meets other
qualifications set forth under section 201G-1, HRS."® ,

In pertinent part, a "qualified resident" means a person who:

(1) Is a citizen of the United States or a resident alien;

(2) Is at least eighteen years of age: . '

(3) Is domiciled in the State and shall physically reside in the
dwelling unit purchased or rented under this chapter;

(4) 1In the case of purchase of real property in fee simple or
leasehold, has a gross income sufficient to qualify for the loan to
finance the purchase; ... (Emphasis added)®

"Domicile" is defined as "the state-where a person has his or her
true, fixed, and permanent home and where the person has the intention
of returning whenever the person is absent from it. A person may have

geveral resgidences, but only one domicile."® (Emphasis added.)

As noted, the applicable State statutory sections and
administrative rules reference "domicile", while the subject Pu'unoca
application references "residency." ' Therefore, it appears that the
developer's prioritization preference plan conflicts with the
provisions of Chapter 201G and HCDCH administrative rules which
specify that preferences be determined by lot and on the basis of
domicile, not residency. Moreover, as discussed further below, the
developer's prioritization preference plan is constitutionally
impermissible.

! section 201G-118, HRS.

? Section 201G-113(b), HRS.

? Section 15-174-73, HCDCH Administrative Rules.
‘ Section 201G-112, HRS.

® Section 15-174-2, HCDCH Administrative Rules.
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III) APPLICABLE CASE LAW.

The constitutional right to travel from one State to another
occupies a position fundamental to the concept of the Federal Union.
It is a right that has been firmly established and repeatedly
recognized, although it finds no explicit mention in the
Constitutiomn.® In striking down a State's one-year residency
requirement as a condition for obtaining welfare benefits, the United
States Supreme Court labelled the classification suspect because "it
touches on the fundamental right of interstate movement."’ Any
classification which serves to penalize the exercise of that right,
unless shown to be necessary to promote a compelling governmental
interest, is unconstitutional.® "The 'right to travel' discussed in
our cases embraces at least three different components. It protects
the right of a citizen of one State to enter and to leave another
State, the right to be treated as a welcome visitor rather than an
unfriendly alien when temporarily present in the second State, and for
thoge travelerg who elect to become permanent residents, the ri%hg to
be treated like other citizens of that State." (emphasis added)’ The
third component invokes the protection of the privileges and
immunities clause of the Fourteenth Amendment of the U.S.
Constitution’®, which, in turn, may invoke due process and equal
protection concerns. The privileges and immunities clause should
protect the "citizen of State A who ventures into State B" to settle
there and establish a home.*?

® United States v. Guest, 383 U.S. 745 (1966).

? Shapiro v. Thompson, 394 U.S. 618 (1969).
® Shapiro, 394 U.8. at 634.

® gsaenz v. Roe, 526 U.S. 489 (1999).

1 section 1, 14th Amendment to U.S. Constitution:

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States
and of the State wherein they reside. No State shall make or enforce
“any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any
perscn within its jurisdiction the egqual protection of the laws."

! saerz, 526 U.S. at 502.
12 7obel v. Williams, 457 U.S. 55 (1982).
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Although the seminal case dealt with a one-year waiting period
for eligibility for welfare benefits, its reasoning applies to housing
benefits, to-wit:

"Appellants argue further that the challenged
classification may be sustained as an attempt to
distinguish between new and old residents on the basis of
the contribution they have made to the community through
payment of taxes. ...Appellants' reasoning would logically
permit the State to bar new residents from schools, parks,
and libraries or deprive them of police and fire
protection. Indeed it would permit the State to apportion
all benefits and services according to the past tax
contributions of its citizene. The Equal Protection Clause
prohibits such an apportionment of state services."®

Lastly, "The goal of preventing an influx- of outsiders is
constitutionally impermissible....Nor do we believe the goal of
promoting provincial prejudices toward long-time residents 1is
cognizable under a Constitution which was written partly for the
purpose of eradicating such provincialism."*

IV) CONCLUSION

2pplying the relevant judicial declarations of our nation's
highest court to the proposed prioritization preference plan for
applicants to the Pu'unca affordable housing project, we opine that
said prioritization plan would not withstand judicial challenge or
scrutiny, and therefore would be constitutionally impermissible, and
invalid.

Call if further discussion is needed.

APPROVED FOR TRANSMITTAL:

; . MO v
irpoyvation Counsel

S:\ALL\ESK\Advisory\memo to pontanilla re puunca,wpd

13 ghapiro, 394 U.S. at 632.

Y Cole v. Housing Authority of City of Newport, 435 F.2d 807,813
(1st Cixr. 1970) (holding that two-year residency requirement imposed
on applicants for admission to federally-aided public housing project
was violative of equal protection clause).
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DEPARTMENT OF THE CORPORATION COUNSEL
COUNTY OF MAUT
200 SOUTH HIGH STREET
WAILUKU, MAUL HAWAII 96793
TELEPHONE: (308) 270-7740
FAX: (808) 270-7152

July 6, 2005
MEMO TO: Danny A. Mateo, Chair
Housing and Human Services Committee
FROM: Edward S. Kushi, Jr, Deputy Corporation Counse
SUBJECT: First-Time Home Buyer's Fund (HHS-6)

Responding to your request of June 7, 2005, attached for your
review are the following:

1. Copy of proposed bill that was attached to your June 7, 2005
request (the "June 7, 2005 proposed bill®);

2. Copy of June 27, 2005 memorandum to you from Councilmember
Michael J. Molina, without attachments; and

3. Copy of our December 9, 2003 memorandum to Councilmember
Joseph Pontanilla regarding the proposed Pu'unoa housing project.

Specific as to your ingquiries of June 7, 2005, we respond below.

A. Explain why the residency regquirement of three vears should not
be an established guideline for this fund.

In pertinent part, Section 3.30.050(A) of the June 7, 2005
proposed bill states:

/6

2 7. r
HAS
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"3,.30.050 Qualifying standards for applicants. An
applicant shall meet all of the following standards:
A. A resident of the county for 3 consecutive

calendar years from the date the application is submitted;
"

As we opined in respomse to the 2003 Pu'unoa Housing Project's
201G-118, HRS, application that proposed a "prioritization" marketing
scheme that would have given preference to "long-term West Maui
residents", we remain of the opinion that a durational residency
requirement for. government benefits would not, if challenged,
withstand judicial scrutiny. Such a challenge would be based on the
constitutional right to travel,® which includes the right of the
newly-arrived citizen to the same privileges and immunities enjoyed
by other citizens of the same state.?

The three-year residency requirement as set forth in the June 7,
2005 proposed bill squarely fits into the category of a "durational®
residency regquirement, as contrasted to a "bona fide" residency
requirement. The U.S. District Court for Rhode Island in Fayerweather
v, Town of Narragansett Housing Authority, 848 F.Supp 19 (199%4),

succinctly described the differences in stating:

At the heart of the Fourteenth Amendment protection of
the right to interstate travel is the distinction between
a durational residency requirement and a bona fide
residency requirement. A durational residency reguirement
is a condition on a public benefit where the availability
or level of the benefit is based on the length of time that
the individual has lived within the given political entity
(e.g., town, county, or state). (citations omitted) On the
other hand, a bona fide residency requirement is one that
only requires that an individual live within a given
political entity without regard to the length of time that
the individual has resided there. (citation omitted) When

ighapiro v. Thompson, 394 U.S. 618 (1969).

2gaenz v. Roe, 526 U.S. 489, 502 (1999).
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reviewing the constitutionality of a regulation, courts
have held that a durational residency requirement affects
the fundamental right to travel and, thus, is accorded a
strict level of scrutiny. (citations omitted) On the other
hand, bona fide residency requirements have been held not
to affect any fundamental rights, thus, they need only be
rationally related to a legitimate governmental interest,
(citations omitted).?

Based on the above, we herein reaffirm our position as set forth
in our December 9, 2003 memorandum to Councilmember Pontanilla and,
accordingly, advise that the proposed three-year residency requirement
for applicants desiring to apply for the proposed County benefit would
not withstand a challenge on constitutional grounds.

B. Propose alterpnative language that may establish a residency

requirement.

For your review, we offer the following alternative language for
Section 3.30.050 of the June 7, 2005 proposed bill:

3.30.050 Quallifying standards for applicants. An
applicant shall meet all of the following requirements:

A, Be a resident of the County at the time the
application is submitted, and will physically reside in the
eligible property to be purchased under this chapter,
provided that this requirement may be waived by the County
if the applicant is temporarily out of the County to
further his/her education or is called to active military
duty; an applicant requesting this waiver must provide
proof of attending school or military service upon
submittal of the application;

B. Be a United States citizen or resident alien;

C. Shall not have owned fifty-one percent or more

- interest in fee simple or leasehold lands suitable for
dwelling purposes for a period of at least three calendar

SFayerweather v. Town of Narragansett Housing Authority, 848

F.Supp 19, 21-22 (1994).
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years prior to the date the application is submitted,
provided that this requirement may be waived by the County
if the applicant is the head of the household and is a
displaced homemaker, single parent, or is living or has
lived in a home not suitable for rehabilitation;

D. Possess household income of no more than one
hundred twenty percent of the county median annual income,
as reported by the U.S. Census, for the year preceding the
yvear in which the application is being submitted; and

E. Be at least eighteen years of age.

c. Review the araft bill ag to form and legality.

Due to the issues discussed above, we have not signed the June
7, 2005 proposed bill. As digcussed at your Committee's June 30, 2005
meeting, another draft will be produced for future discussion.

Conclusion:

We understand and appreciate that the initial proposed bill was
presented to your Committee to start discussion concerning the First-
Time Home Buyer's Fund. We further understand that, as discussed in
your Committee meeting of June 30, 2005, more in-depth and detailed
discussions will occur before a bill is submitted to the full Council.

- We have reviewed Councilmember Molina's June 27, 2005 memorandum.
However, our updated research of the federal courts' treatment and
analysis of durational residency requirements confirms our prior
position, and we therefore advise against the adoption of such
durational residency requirements.
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Call if further discussion and/or clarification is needed.

APPROVED FOR TRANZ&ijé?L:
n )

ﬁ{Aﬁ T. MOTO

Corporation Counsel

cc: Alice L. Lee, Director, Department of Housing and Human Concerns
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