COUNCIL OF THE COUNTY OF MAUI

GOVERNANCE, ETHICS, AND
TRANSPARENCY COMMITTEE

December 18, 2020 Committee
Report No.

Honorable Chair and Members
of the County Council

County of Maui

Wailuku, Maui, Hawaii

Chair and Members:

Your Governance, Ethics, and Transparency Committee, having met
on October 6, 2020, November 17, 2020, December 1, 2020, and
December 9, 2020 (reconvene), makes reference to County
Communication 20-432, from Councilmember Michael J. Molina, relating
to Social Host Liability regulations.

By correspondence dated November 10, 2020, the Department of the
Corporation Counsel transmitted a proposed bill entitled “A BILL FOR AN
ORDINANCE ESTABLISHING A NEW CHAPTER 9.40, MAUI COUNTY
CODE, RELATING TO SOCIAL HOST LIABILITY.” The purpose of the
proposed bill is to establish a new Chapter 9.40, Maui County Code,
relating to social host liability to provide regulations for responsible
persons who are found by clear and convincing evidence to have hosted a
loud or unruly gathering where underage persons consume Or possess
intoxicating substances.

Your Committee received oral and written testimony in support of
the proposed bill. Of the testimony received, several members of the Maui
Nui Youth Council, a group of youth volunteers in Maui County who
contribute to developing policies that reduce the incidence of minors using
drugs and alcohol, expressed their support.

The Director of Liquor Control, Chair of the Liquor Control
Commission, and a representative from the Department of Police each
expressed support for the bill.
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A representative from the Maui Coalition for Drug Free Youth
(“Coalition”) said a social host ordinance is a community solution to help
curb the increase of underage drinking in Maui County, most often
occurring at house parties in private residences.

She said the Coalition administered a Youth Alcohol Survey &
Community Survey on Youth Alcohol Use to adult community members
and middle and high school students from Maui, Molokai, and Lanai to
understand perceptions towards underage drinking, binge drinking, and
house parties involving alcohol.

She further said youth in Maui County consume more alcohol and
binge drink at higher rates compared to other counties in the State.
According to the 2017 Hawaii Youth Risk Behavior Study, 30.8 percent of
Maui County high school students consume alcohol, 11.6 percent of Maui
County middle school students consume alcohol, and 50 percent of youth
report that house parties are the most common place to drink alcohol.

By correspondence dated November 25, 2020, the Department of the
Corporation Counsel transmitted a revised proposed bill incorporating
substantive and nonsubstantive revisions based on your Committee’s
discussions.

The revised proposed bill imposes strict liability upon a responsible
person who is found to have hosted a gathering where an underage person
possesses or consumes an intoxicating substance.

Further, the bill references a “responsible person” as one who has a
right of possession to the residence or other private property and must
conduct, aid, allow, permit, or facilitate the gathering where an underage
person possesses or consumes intoxicating liquor.
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Your Committee noted laws that help to curb underage drinking in
beaches, parks, schools, and other public places already exist, but there
is currently no law to address underage drinking on private property, such
as at house parties in private residences.

Your Committee considered amendments to the bill to provide clarity
and consistency with applicable laws and definitions as stated in Maui
County Code and Hawaii Revised Statutes (“HRS”).

Your Committee agreed it was important to include several
exceptions to the prohibition on serving alcohol to an underage person as
listed in Section 712-1250.5, HRS.

Your Committee further agreed the effective date of the bill should
be amended to July 1, 2021, to allow adequate time for implementation by
the Department of Police.

Your Committee added a requirement for the Department of Police
to submit annual reports to the Council relating to the number of citations
and notice of violations issued, and the number of appeals filed, granted,
and dismissed.

Your Committee said the bill’s focus should be on curbing
intoxicating liquor and not on intoxicating substances, which could
include controlled substances and marijuana.

Your Committee clarified that the social host ordinance would not
apply to parents who chose to provide alcohol to their underage children
in their own homes. However, the ordinance would apply if other underage
children, who were not part of the household, were present and were
served alcohol.

After much discussion, your Committee concluded that underage
drinking and the safety of youth in Maui County are important issues that
need to be addressed.
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Your Committee supported the intent of the revised proposed bill
and recommended a public hearing prior to second and final reading to
gather community input.

Your Committee voted 6-0 to recommend passage of the revised
proposed bill on first reading. Committee Chair Molina, Vice-Chair
Rawlins-Fernandez, and members Kama, Paltin, Sinenci, and Sugimura
voted “aye.” Committee members Hokama, King, and Lee were excused.

Your Committee is in receipt of a revised proposed bill, approved as
to form and legality by the Department of the Corporation Counsel, entitled
“A BILL FOR AN ORDINANCE ESTABLISHING CHAPTER 9.40, MAUI
COUNTY CODE, RELATING TO SOCIAL HOST LIABILITY,” incorporating
your Committee’s recommended revisions and nonsubstantive revisions.

Your Governance, Ethics, and Transparency Committee
RECOMMENDS the following:

1. That Bill (2020), attached hereto, entitled “A BILL
FOR AN ORDINANCE ESTABLISHING CHAPTER 9.40, MAUI
COUNTY CODE, RELATING TO SOCIAL HOST LIABILITY,” be
PASSED ON FIRST READING and be ORDERED TO PRINT;
and

2. That County Communication 20-432 be FILED.
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This report is submitted in accordance with Rule 8 of the Rules of

Dol J A

MICHAEL J. MOYINA, Chair

get:cr:20060aa:ske



ORDINANCE NO.

BILL NO. (2020)

A BILL FOR AN ORDINANCE ESTABLISHING CHAPTER 9.40, MAUI COUNTY
CODE, RELATING TO SOCIAL HOST LIABILITY

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:

SECTION 1. The Council finds that in accordance with Chapter 281-
101.5, Hawaii Revised Statutes, it is illegal for an adult to provide or allow
consumption of intoxicating liquor to a person under 21 years of age, subject to
the exemptions outlined in Section 712-1250.5(2), Hawaii Revised Statutes. The
Council also finds that underage persons have consumed intoxicating liquor at
social gatherings at residences or other private property. This Ordinance
imposes strict liability upon a responsible person who is found to have hosted a
gathering where an underage person possessed or consumed intoxicating liquor.

SECTION 2. Title 9, Maui County Code, is amended by adding a new
chapter to be appropriately designated and to read as follows:

“Chapter 9.40
SOCIAL HOST LIABILITY

Sections:

9.40.010 Purposes.

9.40.020 Definitions.

9.40.030 Prohibition against a gathering where an
underage person possesses Or consumes
intoxicating liquor.

9.40.040 Administrative enforcement.

9.40.050 Appeal procedure and standards.



9.40.060 Administration.
9.40.070 Review requirements.

9.40.010 Purposes. The purposes of this chapter are to:

A. Protect public health, safety, and general welfare by
imposing strict liability upon a responsible person who conducts,
aids, allows, permits, or facilitates a gathering where an underage
person possesses or consumes intoxicating liquor.

B. Reduce the costs of providing police, fire, and other
emergency response services to such gatherings by requiring a
responsible person to reimburse response costs.

9.40.020 Definitions. Whenever used in this chapter,
unless the context otherwise requires:

“Chief” means the chief of police or the chief’s designee.

“Gathering” means a group of ten or more persons at or on a
residence or other private property.

“Intoxicating liquor” includes alcohol, brandy, whiskey, rum,
gin, okolehao, sake, beer, ale, porter, and wine; and includes any
spirituous, vinous, malt or fermented liquor, liquids, and
compounds, whether medicated, proprietary, patented, or not, in
whatever form and of whatever constituency and by whatever name
called, containing one-half of one percent or more of alcohol by
volume, which are fit for use or may be used or readily converted for
use for beverage purposes.

“Minor” means any person under eighteen years of age.

“Underage person” means any person under twenty-one years
of age.

“Property owner” means the person owning the fee title or the
person in whose name the legal title to the property appears by deed
duly recorded in the office of the bureau of conveyances, or assistant
registrar of the land court, or tax office of the County, and the person
in possession of the property or building under claim of or exercising
actions of ownership over the same for the person or as the executor,
administrator, trustee, or guardian of the property.

“Residence or other private property” means a home, yard,
apartment, condominium, hotel or motel room, or other dwelling
unit, whether occupied on a temporary or permanent basis, whether
occupied as a dwelling, and whether owned, leased, rented, or used
with or without compensation.

“Response costs” mean the costs associated with response by
police, fire, and other emergency response providers to a gathering
where an underage person possesses or consumes intoxicating
liquor, such as: salaries and benefits of law enforcement, fire, or
other emergency response personnel for the amount of time spent
responding to, remaining at, or otherwise dealing with such a
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gathering, and the administrative costs attributable to the response;
the cost of any medical treatment to or for any law enforcement, fire,
or other emergency response personnel injured responding to,
remaining at, or leaving the scene of such a gathering; the cost of
repairing any County equipment or property damaged; and the cost
of the use of any County equipment, in responding to, remaining at,
or leaving the scene of such a gathering.

“Responsible person” means a person with a right of
possession to the residence or other private property on which a
gathering occurs, such as a property owner, tenant, or lessee, who
conducts, aids, allows, permits, or facilitates a gathering.

9.40.030 Prohibition against a gathering where an
underage person possesses or consumes intoxicating liquor. A.
A gathering where an underage person possesses Or consumes
intoxicating liquor is prohibited.

B. A responsible person will be strictly liable and subject
to this chapter’s civil penalties where an underage person possesses
or consumes intoxicating liquor.

C. The following are exemptions from this section’s
prohibitions:

1. Intoxicating liquor provided to an underage
person as an ingredient in a medicine prescribed by a licensed
physician for medical treatment of the underage person.

2. Intoxicating liquor provided to an underage
person as part of a ceremony of a recognized religion.
3. Possession or consumption of intoxicating liquor

by an underage person as allowed by law, with the belief,
which was reasonable under the circumstances, that the
person under the age of twenty-one had attained the age of
twenty-one.

4. Intoxicating liquor provided to an underage
person with the express consent of the parent or legal
guardian and with the belief, which was reasonable under the
circumstances, that the person under the age of twenty-one
would not consume any portion of the intoxicating liquor.

5. Intoxicating liquor provided to an underage
person with the express consent of the parent or legal
guardian and with the belief, which was reasonable under the
circumstances, that the person under the age of twenty-one
would consume the intoxicating liquor only in the presence of
the parent or legal guardian.



6. Any location regulated by the department of
liquor control.

9.40.040 Administrative enforcement. A. In addition to
any enforcement by criminal prosecution, if the chief determines
that a responsible person violated any provision of this chapter, the
chief must serve the responsible person, by mail with proof of
mailing or personal delivery, with a notice of violation and order in
accordance with this chapter and such administrative rules as the
chief may adopt.

B. The notice of violation and order must include at least
the following information:

1. Date of the notice.

2. Name and address of the person noticed.

3. The section number of the provision or rule that
has been violated.

4. The nature of the violation.

S. The location and date of the violation.

6. The order must require the person to cease and

desist of the violation and pay a civil fine of $200 for a first
violation, $500 for a second violation, and $1,000 for a third
violation within a twelve-month period. Only a single notice
of violation and order may be issued for any incident within a
twenty-four-hour period.

7. In addition to the civil fine, for subsequent
violations occurring within the same twelve-month period, the
order may require reimbursement of response costs.

8. If the responsible person is a minor, the minor’s
parents or legal guardians will be liable for the civil penalties
imposed under this section.

9. The order must advise the person that the order
will become final unless an appeal is filed with the police
commission within thirty days after the date of its mailing or
delivery.

C. The order will become final unless an appeal is filed with
the police commission within the thirty-day period. An appeal to the
police commission will not stay any provision of the order.

D. In addition to any other procedures for the collection of
civil fines available to the County by law or rules of the court, the
County may add unpaid civil fines imposed in accordance with this
chapter to any County taxes, fees, or charges, except for residential
water or sewer charges.



E. The chief may institute a civil action in any court of
competent jurisdiction for the enforcement of any order issued in
accordance with this section. Where the civil action has been
instituted to enforce the civil fine imposed by the order, the chief
need only show that the notice of violation and order were served,
that a civil fine was imposed, the amount of the civil fine imposed,
and that the civil fine imposed has not been appealed in a timely
manner or paid.

9.04.050 Appeal procedure and standards. A. In
accordance with the charter and this chapter, the police commission
may hear and determine appeals of this chapter.

B. The chief must adopt administrative rules within ninety
days of the effective date of this Ordinance to carry out the
provisions of this chapter.

C. An appeal may be granted only if the commission finds
one of the following:

1. The subject decision or order was based on an
erroneous finding of a material fact or erroneously applied the
law.

2. The subject decision or order was arbitrary and
capricious in its application.

3. The subject decision or order was a manifest

abuse of discretion.

9.40.060 Administration. The chief will administer this
chapter; except the chief may designate a social host administrator,
who may exercise the chief's authority under this chapter, to the
extent authorized by the chief.

9.40.070 Review requirements. A. The council must
review this chapter every two years.

B. The chief must provide an annual report to the council
on the status of this chapter that includes the following information:
1. The number of citations and notices of violations

and orders issued.
2. The number of appeals filed, granted, and denied.

3. The number of individuals who received a notice
of violation and order, grouped by area median income, if
available.

4. Whether the person who received the notice of

violation and order owns or rents the property where the
notice of violation and order was issued.

5. The annual number of traffic accidents and traffic
citations related to this chapter, including the ages of those
involved.”



SECTION 3. This Ordinance takes effect on July 1, 2021.

APPROVED AS TO FORM AND LEGALITY:

/s/  Stephanie M. Chen

STEPHANIE M. CHEN
Department of the Corporation Counsel

County of Maui
LF2019-0065, 2020-12-11


smchen
Typewritten Text
   /s/ Stephanie M. Chen
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