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Economic Development, Energy, Agriculture, and Recreation
Committee

SUBJECT: LEASE AND LICENSE OF COUNTY-CONTROLLED PARCELS
TO FRIENDS OF MOKU ULA, INC. (LAHAINA) (EAR-2)

Over the course of this term, the Economic Development, Energy,
Agriculture, and Recreation Committee has been in the process of reviewing the
two attached agreements, dated January 2, 2002, by the County of Maui in favor
of the Friends of Moku'ula, Inc. (“FOM?”): (1) a lease for 35 years over a parcel of
approximately 2 acres for rent of $1 per year; and (2) a license for 20 years over
a parcel of approximately 2.7 acres for rent of $1 per year. The leased property
is identified for real property tax purposes as tax map key (2) 4-6-007:001, and
the licensed property, as tax map keys (2)-4-6-007:002 (por.) and 036. Both
agreements were amended on May 1, 2003 (see attached).

Although the Lease and License originally allowed the properties to be used
“solely to restore and preserve Moku'ula and the ponds of Mokuhinia,” Section
10 of the First Amendment to Lease and First Amendment to License permits
FOM to operate a parking concession on the properties provided the net proceeds
of the concession are used solely for restoration and preservation purposes.

May I ask that your Department provide proposed Second Amendments to
the Lease and License, respectively, to:

1. Explicitly terminate the First Amendment and remove the parking
concession from FOM; and



Patrick K. Wong
November 15, 2016

Page 2

2. Include a right-of-entry in favor of the County or the County’s
designee for the purposes of restoration, research, parking
concession operation or management, or maintenance.

I would appreciate receiving a response by Monday, November 21, 2016.
To ensure efficient processing, please include the relevant Committee item
number in the subject line of your response.

Should you have any questions, please contact me or the Committee staff
(Sharon Brooks at ext. 7137, or Pauline Martins at ext. 8039).

ear:1tr:002acc03:scb

Attachments
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LAND COURT SYSTEM REGULAR SYSTEM
Return by Mail (X) Pickup () To:
Department of Finance
County of Maui
200 South High Street
Wailuku, Maui, HI 96793

Affects TMK: (2) 4-6-007:001

LEASE
THIS INDENTURE OF LEASE made this 2nd day of
January , 2002 , by and between the CQUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200
é;uth High Street, Wailuku, Maui, Hawaii 96793, hereinafter
referréd to as the "Lessor", and FRIENDS OF MOKU‘ULA,.INC., a
Hawéii nonprofit corporation, whose address is 505 Front Street,

Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as

the "Lessee";

THAT the Lessor, for and in consideration of the rent to
be paid and of the terms, covenants and conditions contained
herein, all on the part of the Leséée to be kept, observed and
performed, does hereby demise and lease unto the Lessee, and the
Lessee does hereby lease and hire from the Lessor, that certain

parcel identified as Tax Map Key No., (2) 4-6-007:001, - under the
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control and custody of Lessbr under that certain Executive Order
No. 3430, located at Lahaina, Maui, Hawaii, and shown on Exhibit
"A" attached hereto and made a part hereof (hereinafter called the;
"pPremises"), together with right of access to the Premises.

TO HAVE AND TO HOLD the Premises unto the Lessee for the

term of THIRTY-FIVE (35) YEARS, commencing on the 2nd  ddy of

January 20 02, up to and including the lst day  of
January 2037, unless Booner terminated as hereinafter

provided, the Lessor reserving and the Lessee yielding and paying
to the Lessor a rental of ONE NO/100 DOLLARS (£1.00) per annum,
payable in advapce of the lease term upon the execution hereof, to
the County of Maui, Department of Finance, at Lessor's address
designated herein or as otherwise designated in writing by Lessor
to Lessee. |

RESERVING UNTO THE STATE OF HAWAILI THE FOLLOWING:

1.. Minerals and Waters.

A. All minerals as hereinafter defined, in, on or
under the Premises and the right, on the State of Hawaii's own
behalf or through persons authorized by it, to prospect for, mine
and remove such minerals and to occupy and use so much of the

surface of the ground as may be required for all purposes

. reasonably extending to the mining and removal of such materials by

any means whatsoever, including strip mining. "Minerals" as used

herein, shall mean any or all oil; gas,: coal, phosphate, sodium,

sulphur, iron, titanium, gold, silver, bauxite, bauxitic clay.

diaspore, boehmite, laterite, gibbéite} alumina, all ores of

-2-
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aluminum and, without 1limitation thereon, all other mineral
substances and ore deposits, whether solid, gaseous or liquid,
including all geothermal resources, in, on, or under the land, fééc
or submerged; provided that "minerals" shall not include sand,
gravel, rock or other material suitable for use and used in genera:
construction in furtherance of the Lessee's permitted activities on
the Premises and not for sale td others.

B. All surface and ground waters appurtenant to
the demised land and the right on its own behalf or through persons
authorized by it, to capture, divert or impound the same and to
océupy and use so much of the Premises as may be required in the
exercise of this right reéerved; provided, however, that as a
condition precedent to the exercise By the State of Hawaii of tﬁg
rights reserved in this paragraph, just compensation shall be paid
to the Lessee for any of Lesgsee's improvements taken. _

2. Ownership of Fixed Improvements. At the end of the
lease term, all improvements of whatever kind or nature, located on

the land or constructed during the texrm of this lease, shall be the

property of the Lessor.

SUBJECT TO regulatory rights and ownership rights (if
~any) of the State.of Hawaii established pursuant to state law
including Chapter 6E, Hawaili Revised Statutes, over prehistoric'or

historic remains found in, on, or under the Premises.

Page 8 of 26
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THE ' LESSEE ‘COVENANTS. AND ' AGREES WITH THE LESSOR AS
FOLLOWS :

1. Payment of Rent. That the Lessee shall pay. said”
rent to the Lessor at the times, in the manner and form aforesaid
in legal tender of the United States of America.

2. Taxes, Assessments, Etc. That the Lessee shall pay
Qor cause to.be paid, when due, the amount of all taxes, rates,
assessments and other outgoings of eveiy description as to which
said Premises or any part theréof, or any improvements thereon, or
the Lessor or Lessee in respect thereof, are now or may be assessed
or become liable by authority of law during the term of this lease;
provided, however, that with respect to any assessment wmade under
any betterment or improvement law which may be payable in
installments, Lessee shall be required to pay only such
installments, together with interest, as shall become due and
payable during said term.

3. Utility Services. That the Lessee shall pay when
due all charges, duties and rates of every description, including
water, sewer, gas, refuase collection or any other charges, as to
which said Premises, or any part thereof, or any improvements
thereon or the Lessor or Lessee in respect thereof may during said
term become liable, whether assessed to or payable by the Lessor or
Lessee. | )

4. Covenant Agaigst.niscr;wiﬁagigg. That the use and-
enjoyment of the Premises shall not be in support of any policy

which discriminates against anyone based upon race; creed, sex,

-4 -
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color, national origin, religion, marital status, familial stacus,
ancestry, physical handicap, disability, age or HIV(human

~immunodeficiency virus) infection).

5. Sanitation, Etc. The Lessee shall keep the Premises

and improvements in a. strﬁctly clean, sanitary and orderly

condition.
6. HWaste and Unlawful, Improper oxr Offensive Use of
Premises. That the Lessee shall not commit, suffer or permit to be

committed any waste, nuisance, strip or unlawful, improper or
offensive use of the Premises, or any part thereof, nor, without
the prior written consent of the Lessor, cub-dqwn, remove oOr
destroy, or suffer to be cut down, removed or destroyed, any trees
now growing on the Premises.

7. Comgliéngg with Laws. That the Lessee shall comply
with all of the requirements of all municipal, state, and federal

authorities and observe all municipal, state and federal laws

pertaining to the said Premises, now in force or which may

hereinafter be'in force.

8. spectio Premises. That the Lessee will permit
the Lessor and its . agents, at all reasonable times during the said
term, to enter the Premises arnd examine the state of repair and

conditicn thereof.

9. Liens. That the Lessee will not commit or suffer
any act to neglect whereby the Premiseg or any improvement thereon
or the estate of the Lessee in the same shall become subject.to any

—

attachment, lien, charge ox ‘encumbrance whatsoever, except as

-5~
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hereinafter provided, and shall indemnify and hold harmless the

Lessor from and against ail .attachments, iiens, charges and
encumbrances and all expenses resulting therefrom. ‘

10. Use of Premises. That the Lessee shall use or allow
the Premises hereby demised to be used solely to restore and
preserve Moku‘ula and the ponds of Mokuhinia. Other uses shall be
subject to approval in writing by .the Lessor and the State of
Hawaii through its Board of Land and Natural Resources.

11. Indemnity. That the Lessee will indemnify, defend
and hold the Lessor and the State of Hawaii harmless from and

against any claim or demand for 1loss, 1liability or damage,

including claims for property damage, personal injury or death,

arising out of any accident on the Preéemises and sidewalks and
roadways adjacent therafo“cr occagioned by any act or nuisance made
or suffered on the Premises, or by any fire thereon, or growing out
of or caused by any failure on the part of the Lessee to maintain
the Premises in a safe condition, or by any act or omission of the
Lessee, and from and against all acéionf suits, damages and claims
by whomscever brought or made by reason of the non-observance or

non-performance of any of the terms, covenants and conditions

herein or the zrules, regulations, ordinances and laws of the

federal, state, municipal or county governments.

12. QCostg of Litigation. That in case the Lessor and/or

the State of Hawaii shall, without any fault on its/their part, be

made a party to any litigation commended by or against the Lessee

{other than condemnation proceedings), the Lessee shall and will

g~
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pay'ail costs and expenses incurred by or imposed on the Lessor
and/or the State of Hawaii; furﬁhermore, the Lessee §ha11 and wilil
pay all .costs and expenses which may be incurred by or paid-by t%e
Lessor and/or the State of Hawaii in enforcing the covenants and
agreements of this lease, in recovering possession of the Premises
or in the collection of delinquent rental, taxes and any and all
other charges.

13.' Liability;lgsurance. That the Lessee shall procure,
at its own cost and expense, and maintain during the entire period
of this lease, a policy or policies of comprehensive public.
liability insurance, in an amount of at least- ONE MILLION AND
NO/100 DOLLARS (%1,000,000.00), insuring the Lessee, Lessor and the
SEate of Hawaii against all claims for personal injury and/or
death, and in an amount of at least ONE HUNDRED THOUSAND ANb NO/100C
DOLLARS ($100,000.00) for property damage, or in amounts and for
types of coverage as cotherwise designated in writing by Lessor or
Lessee; that the policy or policies shall cover the entire
Premises, including all buildings, improvements and grounds and all
roadways or sidewalks on or adjacent‘to the Premises in the control
or use of the Lessee. The Lessee shall furnish the Lessor with a
certificate showing the policy to be initially in fércg and shall
furnish a like ceftificate upon each renewal of fhe policy, each
certificate to contain or be accompanied by an assurance of the
insurer to notify the Leasor of any intention to cancel the policy
prior to actual cancellation. The précuring'of this policy shall

not release or relieve the Lessee . of its responsibility under this

-7
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lease as set forth herein or limit the amount of its liability
under this lease. The notice to cancel shall be sent to the Lessor
sixty (60) days prior to the date of cancellation.

14. PFire Insurance. That the Lessee will, at its own

expense, at gll times during the terﬁ of this lease, keep insured
all buildings and improﬁemenfs erected on the land hereby demisecd
in the joint names of Lessor, Lessee and Mértgagee, if an&, as
their interest may appear, agalnst lﬁss or damaée by fire includiﬁg
perils specified in the extended coverage endorsement and in an
améunt equal to the maximum insurable value thereof, 'and will pay
the premiums thereon at the time and plaqe the’ same are payable;
tﬁat.the policy or policies of insurance shall be made payable in

case of loss to the Lessor, Lessee and Mortgagee, if any, as their

incerests may appear, and shall be daposited with the Lessor and

the Mortgagee; and that any proceeds derived thersfrom in the event
of tocal or partial loss shall be immediately available to, and as
soon as reasonably possible, be used by the Lessee for rebuilding,
repairing, or otherwise reinstalling the same buildings in a good
and substantial manner according to the plans and'specificatioqs
approved in writing by the Lessor; provided, however, that with the
approval of the Lessor, the lLessee may surrandér this lease and pay

the balance owing on any mortgage and the Lessee shall then receive

"that portion of said proceeds which the unexpired term of this

lease at the time of said loss or damage bears to the whole of said

cerm, the Lessor to retain the balancé of said proceeds.

£
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The Lessee shall furnish to the Lessor and Mortgagee, if
any, a certificate showing such policy or policies to be initially
in force and shall furnish a like certificate upeon each renewal ;f
such policy or policies, each such certificate to contain or be
accompanied by an assurance of the insurer to notify,the Lessor and
Mortgagee, if any, of. any intention to cancel any such policy or
policies, prior to actual cancellation.

15. ngggxié_gigﬁ. That the Lessor shall have a lien on
all the buildings and, improvements placed on the said Premises by
the Lessee, on all property kept ‘or used on the Premises, whether
the sdme is exempt from execution or not ahd on-the rents of all
iﬁprovements and buildings situated on said Premises for all such
costs, attérneys' fées, rent reserved, for all taxes and
assessments paid by the Lessor on behalf of the Lessee and for the
payment of all money as provided in this lease to be paid by the
Lessee, and such lien shall continue until the amounts due are
paid.

16. Repaixr and Maingenance. Lessee will at its own
expensé from time to time and at all times during the-term, well
ana substantially repair and maintain, and keep all improvements
now or hereafter built or made on the Premises in good and safe
repair, order and condition, reasonable wear and tear excepted.

17. Lessee shall construct a parking area on the

Premises to replace the parking.area on TMK (2) 4-6-007:por. 036,

which is subject to a License to Lesseé. Such replacement parking

area shall be at least equivalent to the area and construction of

-9-
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the parking area Eeing replaced' and shall comp;y with all
applicable ordinancés. Before construction, Lessee shall submit
the plans and specifications to Lessor and the State‘of-Hawafi
‘through its Chairperson of the Board of Land and Natural Resources
for their respective approval.

18. g;gggh. That time is of the essence of chig
agreement and if the Lessee shall fail to pay such rent.or any part
thereof at the times and in the manner aforesaid within thirty (30)
days afer delivery by the Lessor Sf a written notice of such breach
or default, or iﬁ the Lessee  shall become bankrupt, or "shall
abandon the said Premises, or if this lease and said Premises shall
be attached or otherwise be taken by operation of law, or if any
assignments be made of the Lessee's properﬁy for the.benefit of
creditors, or shall fail to observe and perform any of the
covenants, terms and conditions herein contained and on its part to
be observed and performed, and such failure shall continue for a
period of more than ten (10) days after delivery by the Lessor of
a written notice of such breach or default, by personal service,
registered mail or certified mail to the Lessee at its last known
'aédress and to each mortéagee or holder of record having a security
interest in the Prémises, the Lessor may at once-re-entér the
Premises or any part thereof, and upon or without such entxry, at
its option, terminate this lease without prejudicé to any other
remedy or right of action for arreafs of rent or for any preceding’
or other breach of contract; and in thé event of such termination,

all buildings and improvements theréon shall remain and become the

~10-
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property- of the Lessor; furthermore, Lessor shall retain all rent

paid in advance as damages.

o 19. Improvements; Funding. The Lessee shall be soleiy
| responsible for_the.funding.of its improvements, maintenance, and
'opératiop of the Premises and shall hold the Lessor and the State
of Hawaii harmless from any and all claims whatsoever arising :n
connection with said activities.

20. Condemnation., If at any time, during the term of
‘this lease, any portion of the Premises should be condemned,'or
required for public purposes by the State of Hawaii or the United
States, the rental shall be reduced in proportion to the value of
the portion of the Premises condemned. The -Lessee shall be
entitled to receive from the condemning authority:

A.. The value of growing crops, if any, which Lessee is
not permitted to harvgst; and

B. The proportionate value of the Lessee's permanent
improvements so taken .in the proportion that it bears to the
unexpired term of the Lease; provided, that the Lessee may, in the
alternative, remove and relocate its improvements to the remainder
of the }ands occupied by the Lesseé. The Lessee shall not hy
reason of the condemnatlon be ‘entitled to any ciaim against the
Lessor for condemnation or indemnity for its'legsehold interest and
all compensation payable or to be paid for or on account of the
leasehold interest and all compensation payable or to be paid for
or on éccount of the leasehold interest by reason of the

condemnation'shall be payable to ahd be the solé—g}operty of the

-11-
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Lessor. The foregoing rights of the Lessee shall not be exclusive

‘of any other to which Lessee may be entitled by law. Where the

portion taken renders the remainder unsuitable for the use or uses
for whiéh the land was demised, the Lessee shall have the option te
surrender this lease and be discharged and relieved from any
further liability therefor; provided, that Lessee may remove the
permanent improvements constructed, erected and placed by it within
such reascnable period as may be allowed by the Lessor.

21. Right to Enter. The Lessor and the agents or
fepreéentatives thereof shall have the right-to enter and cross any

pdrtion of said demised land for the purpose of performing any

" public or official duties; provided, however, in the exercise of

such rights, the Lessor shall not interfere unreasonably with the

‘Lessee or Lessee's use and enjoyment of the Premises.

22. Acceptance of Rent Not -a_ Waiver. That the
acceptance of rent by the Lessor shall not be deemed a waiver of
any breach by the Lessee of any term, covenant or condition of this
lease, nor of the Lessor's .right to re-entry  for breach of
covenant, nor of the Léssor's right to- declare and enforce a
forfeiture for any such breach, and the failgre of the Lessor to
insist upon strict performance of any such term, covenant. or

condition, or to exercise any option herein conferred; in any one

or more instances, shall not be construed as a waiver: K or

relinquishment of any such term, covenant, condition or option..

23. Extension of Time. “ That notwithstanding :any

provision contained herein to the tontrary, wherever .applicable,

-12-
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~he Leséor may for good cause shown, alloﬁ addifional time beyond
the. time or times specified herein to the Lessee, in which te
comply, observe and perform any of the terms, conditions aﬁé
covenants contained herein. -

24, Justifigatign'of Sureties. Such bonds as may bs

réquired.herein shall be supported by the obligation of a corporate

surety organized for the purpose of being a surety and qualified to’

‘do business as such in the State of Hawaii, or by not less than two
bersonal sureties, corporate or individual, for which justification
shall be f£filed as pfovided in section 78-~20y. Hawaii Beviéed
Statutes; provided, however, the Lessee may furnish a bond in like
amount, conditioned as aforesaid, executed by it élone as obligor,
if, in lieu of any surety or sureties, it shall also furnish and at
all times thereafter keep and maintain on deposit with the Lessor
security in certified checks, certificates of deposit {(payable on
demand or after such period as the Licehsor may stipulate), bonds,
stocks or other negotiable securities properly endorsed, or execute
and, deliver to said Lessor a deed or deeds of trust of real
property, all of éuch character as shall be satisfactory to said
Lessor and valued in the aggregate at not less than the principal
amount of said bond. It is agreed that the value at which any

securities may be accepted and at any time thereafter held by the

Lessor under the foregoing provision shall be determined by the

Lessor, and the Lessee may, with the approval of the Lessor,

exchange other securities or money "for amy of the deposited

securities or money and shall be at least equal in value to those -

-13-
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withdrawn. It is further-agreed that substitution of sureties or
the substitution of a deposit of security for the obligation of a
surety or sureties may be made by the Lessee, but only upon tge
written consent of the Lessor and that until such consent be
granted, which shall be discretionary with the Lessor, no surety
shall be released or relieved from any obligation hereundez. .
25. . Quiet FEnjoyment, The Lessor hereby covenants and
agrees with the Lessee that upon pafment of said rent at the times
and in the manner aforesaid and the obsexvance and performance of
the covenants, terms and conditions hereof on the part of the
Lessee to bF observed and performed, the Lessee shall and way have,
hold, possess and enjoy the Premises for the term hereby demised,
without hinderance or interruption by the Lessor or any other
person or persons lawfully claiming by, through or under it.

26. Surrender. That the Lessee shall, at the end of

said term or other sooner termination of this lease, peaceably

deliver unto the Lessor possession of the Premises, together with

all improvements existing or constructed thereon unless provided

~otherwise. Furthermore, upon the expiration, termination and/or

revocation of this leise, should the Lessee fail to remove any and

'all of Lessee's personal property from the Premises, the Lessor may

remove any and all such personal property from the Premises and
place said property in storage at the cost and expense of Lessee,
and the Lessee does hereby agree to pay all costs and expenses for

removal and -storage of such personal property.

~14-
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.. 27. Non-Warrahtz. The Lessor does not warrant the
conditions of the leased Premises, as the same is being leased in

"as is" condition.

28. Improvements. That the Lessee shall not at an? time

~during the term of this lease construct, place, maintain, alter or

install on the Premises any improvements of any kind or description
whatsoever, e#cept with the prior review and written épproval of
the Lessor, through its Director of Housing and Human Concerns and
its Director of Parks and Recreation, and the State of Hawaii
through its Chairperson of the Board of Land and Natural Resources,
and upon such conditions as the Lessor and/or the State of Hawaii
may impose. The Lessee shall be solely responsible for the funding
of approved improvements to the Premises together‘with any bonds
and/or sureties as determined and required by Lessor, and further
shall indemnify and hold Lessor and the State of Hawaii harmless
from and against any and all claimsxiwhatsoever arising in
connection with the construction, placement, maintenance,
alteration and/br installation of such improvements.

29. Assignability, Etc. That the Lessee' shall not
transfer, assign, sublet or permit any other péfson to occupy or
use the said Premises or any portion thereof, or transfer or assign

this lease or any interest therein, either wvoluntarily or by

operation of law, and any transfer or assignment so made shall be

.void; provided, that with the prior written approval of the Lessor

and the State of Hawaii through its Board of Land and Natural

Resources, the assignment or transfer of this lease may be made.

-15-
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" notice to the other party.

30. Termination. Both the Lessor and the Lessee have

the right to texminate this lease with thirty (30) days written

-

31. Defjinitions. As used herein, unless clearly
repugnant to the context: - .

A. "Lessee" shall mean and include the Lessee named
hergin, i;s'heirs,'devisees, personal fepresentation, successors or
any permitted assigns, according to the context thereof.

B. *Lessor" shall mean and include the County of Maui,
its officers, agents and assigns. Wherever the prior written
consent or approval of the 'Lessor® is required in this lease, sucﬁ
consent or approval shall include, but is not limited to, the
consent or approval of the Mayor, the Director Finance, the
Director of Housing ané Human Concerns, and the Director of Parks
and Recreation.

C. ~"Premises" shall be deemed to include the land
hereby demised and all buildings and improvements. now “or
hereinafter constructed and installed thereon.

D. "Waste" shall be deemed to include, but not limited
té: .

1. Permitting the Premises or any portion thereof
to become unduly eroded ﬁnd/or failure to take proper precautions.
or make reasonable effort éo prevent or correct same;

2. Permitting any material increase in weeds 'in

uncultivated portions thereof; and

-16-
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3. Failure to-employ all of the ugable portions of

.the Premises.

32. Annual Reports. | The Lessee shall make annual
reports to the Lessee on the forms specified by the Lessor.

-33. Gender. The use of any gender shall include all
genders, and if there be more than one (1) lessee, then all words
used in the singular shall extend to and include the plural.

34. Paragraph Headings. The paragraph headings

throughout this lease are for the convenience of the Lessor and the

. Lessee and are not intended to construe the intent or meaning of

any of the provisions thereof.

IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed this _2nd day of January . , 2002.

LESSOR:

COUNTY OF MAUI

Y
WESLEY P. LO
Its Director of Finance

-17-
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. ALICE L. LEE -

APPRQVAIL RECOMMENDED:

L4

Director of Housing
and Human Concerns

APPROVAL RECOMMENDED:

APPROVED AS
AND LEG

"EDWARD S. RUSHI, JR.
Deputy Corporation Counsel
Countcy of Maui

-

APPROVED BY THE BOARD OF LAND
AND NATURAL RESOURCES AT ITS
MEETING HELD ON AUGUST 10,

APPROVED AS TO FORM:

/‘3%-@/2(

eputy Attofipey General
CEdi CIO%bZ,

LESSEE:

FRIENDS OF Moxcu'ULA.,.mcl

B ’ ,’ hCERY i
ASiqnartre]
_leli_n—-d "Kulrmgﬂ-.
{Pxjnt Name)
Its CES\EDT.
(Ticle)
84:222514i944-::¥ C:}é‘ﬁu‘//

{Signat

2001.

-18-

[Brint Name)_ B
Its

APPROVAL RECOMMENDED:

Y
A4, o deana
Chairperson
Department of Land an

Natural Resources
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STATE OF HAWAII )
: ) 8S.
COUNTY OF MAUI ) -

on this MM\‘ day of Dotumben - 205/,
before me appeared Uy Eongomo . to me
personally known who, being by'me duly sworn, did say that /e is
the {msdent of FRIENDS OF MORU'ULA, INC., a Hawaii non-
profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and thac
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said

~ corporation.
IN WITNESS WHEREOF, I have hereunto set my hand- and official
seal.
k'fD' ' , otary Public, State of Hawaii
' : Print Name
My commissioner expires:
HOCEPH’NF_ Q. panua PAT27Y oA
STATE OF HAWAIT ) MY COMIREZICA 1, - 2o e

) ' SS . L VIR S TV '._-:. .. ...'J:-.'ﬂ
COUNTY OF MAUI )

On this /4“'(“‘ da%%pfcwy_é% | . 2001,

before me appeared 221 2/ , to me
personally known who, being by md duly sworn, did say that _Je- is
the fx We 3ﬁﬁuﬁvﬂ/ of FRIENDS OF MOKU'ULA, INC., a Hawaii non-

profit corporation, in the capacity shown; having been duly
authorized to execute such instrument in such- capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation. '

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
b/ﬁEtary PubYic, State of Hawaii
L,\§ Print Name
- My, .commissioner expires:
ROCEFRH:NT R 34t OT AR IRLIC

MY COMEL I Liut 1o ez LD TEUU-

I3
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STATE OF HAWAII )
: : S5,
COUNTY OF MAUT )
On this 2nd day of January -, 2002___, before &e

personaily appeared JAMES H., APANA, JR., to me personally known,

.who, being by me duly sworn, did say that he is the Mayor of the

County of Maul, a political subdivision of the State of Hawaii, and
that the seal affixed to the foregoing instrument is the lawful
seal of the said County of Maui, and. that the said instrument was
signed and sealed on behalf of said County of Maui pursuant to

‘Section 7-5.11 and Section 9-18 of the Charter of the County of

Maui; and the said JAMES H. APANA, JR. acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and

offic;al aeal.

Nota Public, ate of Hawaii

Kay 4/, Ogasaward
Print Name .
My commission expires:_7/1/05

STATE OF HAWAII )
: 8S.
COUNTY OF MAUI )

-th

On this qL“ day o [Anare 200 , before me
personally appeared WESLEY P. \LO,| to me ersonally own, who,
being by me duly sworn, did say thdt he is the Mayor of the County
of Maui, a political subdivision Of the Stgte of Hawa11,-ané~that
the seal affixed to the foregoing instr is the lawful seal of
the said County of Maui, and that the gaid instrument was signed
and sealed on behalf of said County of Maui pursuant to Section 7-
5.11 and Section 9-18 of the Charter of the County of Maui; and the
said WESLEY P. LO acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal.
/&/‘UM@& ﬂ(

-, :
. i P llc, State of Hawaiil

i.

Print Name ‘\\~\~_,,//
My commission expires: fﬂnuﬂm f" Z\UC’)

“
\
\-
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LAND COURT: SYSTEM : REGULAR SYSTEM
Return by Mail (X) Pickup () To:
Department of Finance
County of Maui
200 South High Street
wWailuku, Mauwi, HI 96793

Affects T™MK: (2) 4-6-007:001

FIRST AMENDMENT TO LEASE

THIS FIRST AMENDMENT TO LEASE made this day of

MAY 1 72003, 20

political subdivision of the State of Hawaii, whose address is 200

, by and between the COUNTY OF MAUI, a

South High 'Street, wWailuku, Maui, Hawaii 96793, hereinafter

referred to as the "LESSOR", and FRIENDS OF MORU'ULA, INC., a
Hawaii non-profit corporation, whose address is 505 Front Street,
Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as
the "LESSEE"; |

— S S =R O A S ==

WHEREAS, LESSOR and LESSEE entered into that certain Lease
d&ted January 2, 2002 ("bease“),'a copy of which is attached hereto
as Exhibit *17; and

WHEREAS, LESSOR and LESSEE desire to amend said Leése to

authorize LESSEE to opefate a parxking concession on the premises;

Page 1 of 26
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NOW, THEREFORE, for and in consideration of the mutual.
promises and conditions set forth in the Agreement, the parties

hereby agree as follows: o

Section 10., Use of Premises., is amended in its entirety to

read as follows:

"10. Use of Premises. That the Lessee shall use or
allow the Premises hereby demised to be used solely to

restore and preserve Moku'ula and the ponds of Mokuhinia.
As an incidental use thereto, for the fi¥st ‘three (3
vears of the Lease term, Lessee shall bﬁ$§§§hitted to

operate a péarking concession on the Pre 2, the net
proceeds of which shall be.used by Lessee for restoration

and preservation purposes. Such incidental use to

{\ operate a parking concession shall be reviewed and, i

its discretion, approved by .the Maui County Council b
separate resolution at the end of the first three (3)
yvears and then every five (5) vears thereafter during the
term of the Lease. If not apprbved by the Maui Countyv
Council, such incidental use shall not be permitted.
Other uses shall bhe-subjject to approval in writing by the
Lessor and the State of Hawaii through its Board of Land
and Natural Resources."

All other terms, conditions, provisions and covenants of the
'Lease'not herein modified by this First Amendment, including the
covenant go pay rent, shall remain unchanged and in full force and
effect.

IN WITNESS WHEREOF, the parties have executed these presents

~the day and year first above written.

Page 2 of 26
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LESSOR:

COUNTY

M ARAKAWA
Its Mayor

By /’7/ .

KETAH~A. REGAN @/

Its Director of Fi

LESSEE:

— FRIENDS_OF MOKU'

APPROVAL RECOMMENDED:

Wz, D A

DANILO F. AGSALOG : (Exrint Name Above)
Budget Director Its T RESipe DT
. (Title)
GLENN T. CORREA By e
Director of Parks '/ gnatu:ﬁ
sereati AT Z‘;é;,f_maw —s
(Prlnt Name/ Ahove)
ALICE L. LEE, Director Legits ne 4
of ‘Housing and Human (Pitle)

Concerns

APPROVED AS

EDWARD S. KUSHI, JR.

Deputy Corporation Counsel

County of Maui
S:\ALL\ESK\PARKS\Agreements\mokuula le'ésg amendment 2.wpd
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STATE OF HAWAII )
C ss.

COUNTY OF MAUI )

- On this day of MAYI 2003 , 200 , before me
personally appeared ALAN M. ARAKAWA, to me persomally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawail, and that
the seal affixed to the foregoing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF e hereunto set my hand and

fpfficial sveal. : / @ .
Mﬂb?g?ﬂ.&%ﬁiﬁﬂof Hawaii B
Print Name . //0//? /%

My commission expires:

STATE OF HAWATII )
) : SS.
COUNTY OF MAUT )

On this 20% day of Wle/j'- ' 200_5___, ‘before me

prersonally appeared KEITH A. REGAN, to me personally known, who,
being by me duly sworn, did say that he is the Director of Finance
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed on behalf of said County of Maui
by authority of its Charter; and the said KRBRITH A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui. .

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal. :

‘ ot&ry Public, 3T £ H i3
% Kﬁf;z?mﬁ%’y Pl
Print Name
My commission expires: ﬂ‘f:/ﬂ?/wz

—
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LAKND COURT _ SYSTEM _REGULAR _SYSTEM
Return by Mail (X) Pickup () To:
Department of Finance
County of Maul
200 South High Street
Wailuku, Maui, HI 96793

Affects TMK: (2) 4-6-007:por. 002 and 036

LICENSE
THIS INDENTURE OF LICENSE made this 2nd day
of January , 2002 , by and between the COUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

~referred to as the "Licensor", and FRIENDS OF MOKU'ULA, INC., &

Hawaii nonprofit corporation, whose address is 505 Front Street,
Suite 234, Lahaina,'Maui, Hawaii 96761, hereinafter referred to as
the "Licensee"; .
WIINESSETH

THAT the Licensor, for and in consideration of the rent
to be paid and of the terms, covenants and conditions contained
herein, all on the part of the Licensge*to be kept, observed and
performéd, does hereby demise and lngése-unto the Licensee, and

the Licensee does hereby license from the Licensor, the exclusive

use of that certain area of land, and any improvements now or

EXHIBIT * 2L "
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‘hereafter thereon, identified as Tak Map Key No. (2} 4¢-6-007:por.
002 and 036, in the control and custody cf the Licensor undef
Executive Ordexrs 52 and 2889, located at Lahaina, Maui, Hawaii, ané
shown in red on Exhibit "A" attached hereto and made a part hereco®
{hereinafter called the "Premises"), together with right of access
to the Premises.

’TO HAVE AND TO HOLD the Premises unto the Licensee for

the term of TWENTY (20) YEARS, commencing on the _2nd day of

January 2002, up to and including the Ist day of
January 20 22, unless sooner terminated as hereinafter

provided, the Licensor reserving and the Licensee yielding and
paying to the Licensor a rentgl of ONE NO/100 DOLLARS ($1.00} per
annum, payable in advance of the license term upon thé exacution-
hereof, to the County of Maui, Department of Finance, at Licensor's
address designated hefein or as otherwise designated in writing by
Licensor to Licenses,

RESERVING UNTO THEE STATE OF KAWAII THFE FOLLOWING:

1. Minerals and Waters.

A, All minerals as hereinafter defined, in, on or
undéf the'Premises and the right, on the State of Hawaii's own
behalf or through persons authorized by it, to prospect for, mine
and remove such minerals and to occupy and use so0 much of the
surface of. the ground as may pe required for all pﬁrpqses
reascnably extending to tﬁe mining and removal of such materials by
any means whatsoever, including strip mining. *Minerals" as used

herein, shall mean any or all oil, gas, coal, phosphate, sodium,

-2~
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sulphur, iron, titanium, gold, silver, bauxite, bauxitic clay,
diaspore, boehmite, laterite, gibbsite, alumina, all ores  of
aluminum and, without limitation thereon, all other minera”
substances and ore deposits, whether solid, gaseous or liquid,
including ;ll geothermal resources, in, on, or under the land, fasc
'or submerged; provided that "“minerals" shall not include sandg,
-gravel, rock or other material suitable for use and used in general
construction in furtherance of the Licensee's permitted activities
on the Premises and not for sale to others.

B. All surface and ground waters appurtenant to
the licensed land and the right on its own behalf or through
persons authorized by it, to capture,  divert or impound the same
and to occupy and use so much of the Premises as may be required in
the exercise of this right reserved; proﬁided, however, th;t as a
condition precedent to the exercise by the State of Hawaii of the
rights reserved in this.paragraph, just cohpensation shall be paid
. to the Licensee for any of Licensee's improvements taken.

2. Ownexrship of Fixed Improvements. At the end of the
license term, all improvements of whatever kind or nature, located
on the land or constructed during the term of this license, shall

be the property of the Licensor.

SUBJECT TO regulatory rights and ownership rights (if

any) of the State of Hawaii established pursuant to state law
including Chapter 6E, Hawaii Revised Statutes, over prehistoric or

historic remains found in, on, or under.the Premises.

—

v
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THE Licensee COVENANTS AND AGREES WITH THE Licensor AS

FOLLOWS:

1. Payment of Rent. That the Licensee shall pay sazd
rent to the Licengor at the timeé, in the manner and form aforesaid
in legal tender of the United States of America.

2. Iaxes, Assegsments, Etc. That the Licensee shall '
pay or cause ta be paid, when due, the amount of all taxes, rates,
asseasments and other outgoings of every description as to which
said Premises or any part thereof, or any improvements thereon, or
.ché Licensor or Licenéee in respect thereof, are now or ma# be
assessed or become liable by authority of law during the term of
this license; provided, however, that with respect to any
assessment made under any betterment or improvement law which may
be payable in installments, Licensee shall be required to pay only
such installments, together with interest, as shall become due and
payable during said term.

3. Utility Services. That the Licensee shall pay when
due all charges, duties and rates of every description, including -
water, sewer, gas, refuse.collection or any other charges, as to
which said-Premises, or any part thereof, or any improvements
thereon or the Licensor or Licensee in respect thereof may during
said term become liable, whether assessed to or payable by the
Licensor or Licensee,

4. Covgnaét'Agginst Discr;m?gation. That the use and
enjoyment of the Premises shall not be"in support of any policy

which discriminates against anyone Based upon race, creed, . sex,

~4-
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color, national origin, religion, marital status, familial status,
ancestry, physical handicap, disability, age or HIV(humar
immunodeficiency virus) infeétion.

5. Sanitation, Etc. The Licensee shall keep the
Premises and improvements in a strictly clean, sanitary and orderly

zondition.

6. Waste and Unlawful, Improper or Offensive Use of
Premises. That the Licensee shall not commit, suffer or pérmit to
be committed any waste, nuisance, strip or unlawful, improper or
offensive use of the Premises, or any part thereof, nor, without
the ‘prior written consent of the Licensor, cut. down, remove or
destroy, or suffer to be cut down, removed or destroyed, any trees
now growing on the Premises.

7. Compliance with Laws. That the Licensee shall

comply with all of the requirements of all municipal, state, and

federal authorities and observe all municipal, state and federal
laws pertaining to the said Premises, now in force or which may
hereinafter be in force.

N Ingpection of Premises. That the Licensee will
permit thé Licensor and its agents, at all reasonable times during
the said term, to enter the Premises:and examine the state of
repalir and condition.thereof.

9. Liens. That the Licensee will not commit or suffer
~any act to neglect whexreby the Premises gf any improvement thereon

’

or the estate of the Licensee in the same shall become subject to

any attachment, lien, charge or encumbrance whatsoever, except as -

-5-
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nereinafter provided, and shall -indemnify and hold harmless the
Licensor from and against all attachments, liens, charges anc
encumbrances and all expenses resulting therefrom.

10. Use of Premises.. That the Licensee shall use or
allaw the Premiseé.hereby licensed to be used solely to restore and
preserve Moku‘ﬁla and the pondé of Mokuhinia. Other uses shéll ba
subject to approval in writing by the Licensor and the State ol
. Hawaii through its Board of Land and Natural Resources.

11. Indemnity. That the Liéensee will indemnify, defend
ahd hold the Licensor and the State of Hawaii harmless from and
against any claim or demand for loss, liability or damage,
including claims for property damage, personal injury or death,
arising out of any accident on the Premises aﬁd sidewalks and
roadways adjacent thereto or occasioned by any act or nuisance made
or suffered on the Premises, or by any fire thereon, or growing out
of or caused by any failure on the part of the Licensees to maintain
the Prémises in a safe condition, or by any act or omission of the
Licensee, and from and against all action, sﬁits, damages and
claims by whomscever brought or made by reason of the non-
obsérvance or non-performance of any of the terms, covenants and
conditions herein or the rules, regﬁiations, ordinances and laws of
the federal, state,'municipal or county governméntSu
. 12. Costs of Litigation. That in case. the Licensor
and/or the State of Hawail shall, without any fault Sn its/their
part, be made a party to any litigation é;mmenced.by or against the

Licensee (other than condemnation progéedings), the Licensee shall

-6-
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and will pay all costs and expenses incurred by or imposed én the
Licensor and/or the State of Hawaii; furthermore, the Licensée
shall and will pay all costs and expenses which may be incurred b
or paid by the Licensor and/or the State of Hawaii in enforcing the
covenants and agreements of this license, in recovering possession
of tﬁe Premises or in the collection of delinquent rental, taxes
and any and all other charges. _ .

13. Liability Insurance. That the .Liceqsee shall
procure, at its own cost and expense, and maintain during the
entire period of this license, a pblidy or policies of
comprehensive public liability insurance, in an amount of aﬁ least
ONE MILLION AND NO/100 DOLLARS ($1,000,000.00), insuring the
I.icensee, the Liceﬁsor, and the State of Hawaii against all claims
for personél injury and/or death, and in an amount of at least ONE
HUNDRED THOUSAND AND NO/100 DOLLARS ($100,000.00) for property
damage, or in amounts and for types of coverage as otherwise agreed
ﬁo in writing by Licensor and Licensee; that the policy or policies
shall cover the entire Premises, including all buildings,
improvements and grounds and all. roadways qf sidewalks on or

adjacent to the Premises in the control or use of the Licensee.

The Licensee shall furnish the Licensor with a certificate showing:

the policy to be initially in force and shall furnish a like
certificate upon each renewal of the policy, each cerxtificate to
contain or be accompanied by an assurance of the insurer to notify

the Licensor of any intention to cancel<the policy prior to actual

cancellation. The procuring of thislpolicy shall not release or -

-7-
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relieve the Licensee of its'respoﬁsibility under this license as
set forth herein or limit the amount of its liability under this
licanée. The notice to cancel shall be sent to the Licensor six;y
(60) days prior to the date of cancellation.

14, Fire Insurance. That the Licensee will, at its own
expense, at all times during the term of this license, keep insured
all buildings and improvements erected on the land hereby licensed
in’ the joint names of Licensor, Licensee and Mortgagee, if any, as
their interest may appear, against loss or damage by fire including.
perils'specified in the extended coverage endorsement and in an
amount equal to the maximum insurable value thereof, and will pay
the premiums thereon at the time and place the same are payable;
that the policy or policies of insurance shall be made payable in
‘case of-loss to the Licensor, Licensee and Mortgagee, if any, as
their interests may appear, and shall be deposited with the
Licensor and the Mortgagee; and that any proceeds derived therefrom
in the- event of total or partial loss shall be immediatei;f.
available to, and as soon as reasonably possible, be used by the
Licensee for rebuilding, repairing, or otherwise reinstalliﬁg the
same builﬁings in a good and substantial manner according to the
plans and specifications apbroved in writing by the Licensbr;'
provided, however, that with the approval of the Licensor, the
Licensee may surrender this license and pay the balance owing on

any mortgage and the Licensee shall then receive that portion of

said proceeds which the unexpired term df thig license at the time
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of éaid loss or damage bears to the whole of said term, the
Licensor to retain the balance of said proceeds. .

e The Licensee shall furnish to the Licensor and Mortgagee;
if any, -a certificate showing such policy or policies to be
renewal of such policy or policies, each such. certificate :c
* contain or be accompanied by an assurance of the insurer to notify
the Licensor and Mortgagee, if any, of any intention to cancel any
such policy or policies, prior to actual cancellation.

15, Licensor's Lien. That the Licensor shall have a
lien on all the buildings and improvements placed on the said
Premises by the Licensee, on all property kept -or used on the
Premises, whether the same is exempt from execution or not and on
the rents of all improvements and buildings situated c;n said
premises for all such costs, attorneys' fees, rent reserved, for
all taxes and assessments paid by the Licensor on behalf of the
Licensee and for the payment of all money as provided in this

license to be paid by the Licensee, and such lien shall continue

until the amounts due are paid.

16. Repair and Maintenance. Licensee will at its own

expense from time to time and at all times during the term, well

and substantially repair and maintain, and keep all improvements’

now or hereafter built or made on the Premises in good and safe

repair, order and condition, reasonable wear and tear excepted.

17. Breach. That time 1is "of the essence of this

agreement and if the Licensee shall fail to pay such rent or any

~-9-
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part thereof at the times and in the manner aforesaid within chircy
{30) days afer delivery by the Licensor of a written notice of such
breach or deﬁaultk\gf/if the Licensee shall become bankrupt, o

TN

shall abandon the said Premises”/g;}if this license and saig
N

Premises shall be attached or otherwise be taken by operation o?

1aw,‘or 3f any assignments be made of the License&'s property Zor

the benefit of credltors,/or mhall fail to observe and éerform any

' B

of the covenants, terms and condltlons herein contained and on its

T —

part to be observed and performed, and such failure shall continue

Eaman SRR e T

for a period of more than ten (10} days after: dellvery by the

e~ e T BT, - . o
L o T 2 LS T RS ey, T

Licensor of a written notice of such breach or default, by personal
service, registéred mail or certified mail to the Licensee at its
last known address and to each mortgagee or holder of record having
a security interest in the Premises, the Licensor‘mixmigmgpce re-

enter the Premlses or any part thereof, and upon or without such

) i o e g TR e ot i
¥ N e o,

entry, at its option, termlnate thlS llcense W1thout prEJudlCE to

e —
- e
T

~any other remedy or rlght of actlon for arrears of rent or for any

preceding or other breach of contract; and in the event of such.
termination, all bulldlngs and 1mprovements thereon shall remain
and become the property of the Licensor; furthermore, Licensor
shall retain all rent,pald in advance as damaées.

"18. Improvements; Funding. The Licensee shall be solely
responsible for the funding of its improvements, maintenance, and
operation of the Premises and shall holdﬁthe Licensor and the State
of Hawaii harmless from any and all claims whatsoever arising in

connection with said activities. ;

-10-
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19. Condemnation. If at any time, during the term of

this license, any  portion of the Premises should be condemned, or
required for public purposes by the State of Hawaii or the Qniteé
States, the rentél shall be reduced in proportion to the value of
the portion of the Premises condemned. The Licensee shall be
entitled to receive from the condemning authority:

A, The value of growing crops, if any, which Licensee
is not permitted to harvest; and

B. The proportionate value of the Licensee's permanent
improvements sb taken in the proportion that it bears to the
unexpired term of the License; provided, that the Licensee may, in

the alternative, remove and relocate its improvements to the

remainder of the lands occupied by. the Licensee. The Licensee

shall not by reason of the condemnation be entitled to any claim
against the Licensor for compensation or indemnity for Licensee's
intereét and all compensation payaﬁle or to be paid for or on
account.of the Licensee's interest and all compensation payable or
to be paid for or on accounE of the Licensee's interest by reason
of the condemnation éhall be payable to and be the sole property of
the Licensor. The foregoing rights of the Licensee shall not be
exclusive of any other to which Licensee may be entitled by law.
Where the portion taken renders the remainder ﬁnsuitable for the
use or uses for which the land was licensed, the Licensee shall

have the option to surrender this license and be discharged and

relieved from any further liability +therefodr; provided, that

Licensee may remove the permanent improvements constructed, erected

-11-
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and placed by it within such reasonable period as may be allowed by
Zne Licensor. .

20. Right to Enter. The Licensor and the agents of
representatives thereof shall have the right to enter and cross any
portion of said licensed land for the purpose of performing any
public or official duties; provided, however, in the exercise o<
such rights, the Licensor shall not interfere unreasonably_witﬁ the
Licensee or Licensee's use and enjoyment of the-Premises.

21. Ac ‘ Ren N Waiver. That..the
acceptance of rent by the Licensor shall not be deemed a waiver of
any breach by the Licensee of any term, covenant or condition of
this license, nor of the Licensor's right to re-entry for breach of
covenant, nor of the Liéensor's right to declare and enforce a-
forfeiture for any such breach, and the failufe of the Licensor to
insist upon strict performance of any such term, covenant or
condition, or to exercise any option herein conferred, in ény one
or more instances, shall not be construed as a waiver or
relingquishment of any such term, covenant, condition or option.

22, BExtension of Time. That notwithstanding any

provision éontained herein to the contrary, wherever applicable,
the Licensor'maj for good cause shown, allow additional time beyond
the time or times specified herein to the Licensee, in which to
comply, observe and perform any of _the terms, conditions and

covenants contained herein.

P’

23, Justification of Suretjeg. Such bonds as may be

required herein shall be supported byrthe obligation of a corporate

-12-
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surety organized for the purpose of being a surety and gqualified te
do business as such in the State of Hawaii, or by not less than twc

personal sureties, corporate or individual, for which justification

shall be filed as provided in section 78-20, Hawaii Revised

Statutes: provided, however, the Licensee may furnish a bond in
like amount, conditioned as aforesaid, executed by it alone as
obligor, 1f, in lieu of any surety or sureties:, it shall alsc
furnish and at all times thereafter keep anci maintain on deposit
with the Licensor security in certified checks, .certificates of
deposit (payable on der.nand or after such period as the Licens;or may
stipulate), bonds, stocks or other negotiable securities properly

endorsed, or execute and deliver to said Licensor a deed or deeds

of trust of real property, all of such character as shall be:

satisfactory to said Licensor and valued in the aggregate at not
less than the principal amount of said bond. It is agreed that the
value at whicil any se'curities may be accepted and at any time
- thereafter held by the Licensor under the foregoing provision shall
be determined .by the Licensor, and the Licengsee may, with the
approval of the Licensor, exchange other securities or  money _for
any of the deéositeg& securities or money and shall be at least
equal in value to those withdrawn. It is -further agreed that
substitution of sureties or the substitution of .a ‘depo'sit of
security for the obligation 6f a surety or suréties may be made by
the Liéensee, but only upon the written cpﬁsent of the Licensor and

-that until such consent be granted, which shall be discretionary

.

-13~
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with the Licensor, no surety.shall be released or relieved from any
obligation hereunder.

24, Quiét Enioyment. The Licensor hereby covenants and
agrees with the Licensee that upon payment of éaid rent at the
times and in the manner .aforesald and the observance and
pérformance.of the covenants, terms and conditions herecf on the
part of the Licensee to be observed and performed, the Licenses
shall and may have, hold, possess and enjoy the Premises for the
term hereby licensed, without hinderaﬁce or interruption by the
Licensor or any other person or persons lawfully claiming by,
through or under it. ‘

25, Surrender. That the Licensee shall, at the end of
said term or other sooner termination of this license, peaceably
deliver unto the Licensor possession of the Premises, together with
all improvements existing oxr constructed thereon unless provided
otherwise. Furthermore, upon the expiration, termination and/or
revoé&tion of this license, should the Licensee fail to remove é;;
and all of Licensee's personal ﬁroperty from the Premises, the
Licensor may remove any and all such pexrsonal property from the
Premises énd place said property in storage dt the cost and expense
of Liceﬁsee, and the Licensee does hereby agree to pay all costs
and expenses for removal and storage of such personal property.

26. Non-Warranty. The Licensor does not warrant the
conditions of the licensed Premises, as the same is being licensed

’

in %as is" condition.

-14-
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27. Improvements. That the Licensee shall not at any
~ime during the term of this license.cdnstruct,~plaCe, mainééin,
_alter or install on tﬁe Premises any improvements of any kind or
description whatsoever, except with the prior review and written
approval @f the Licensor through its Director of Housing and Humar
Concerns and its Director of Parks and Recreation, and.the State of
Hawaii through its Chairperson of the Board of Land and Natural
Rescurces, and upon such conditions as the Licensor and/or the
State of Hawaii‘ may impose. Tﬁe Licensee shall be solely
responsible for the funding of approved impxrovements to the
Premises together with any bonds and/or sureties-as determined and
required by Licensor, and further shall indemnify and hold Licensor
and the State of Hawaii harmless from and against any and all
claims whatsoever arising in connection with the construction,
placement, maintenahce, alteration and/or installation éf such
improvements.

28. Agsignability, Bte. That the Licensee shall not
transfer, assign, sublet or permit any other person to occupy or
use the said Premises or any portion thereof, or transfer or assign
this license ox any interest therein, either voluntarily or by
operétion of law, and any transfer or assignment so made shall be
void; provided, that with the prior written approval of tﬁéﬂ
Licensoxr and the State of ‘Hawaii through'its Board of Land and
Natural Resources, the assignment or trgnsfer of this license may

be made. .

=15~
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. 29. Termipation. Both the Licensor and the Licensee
have the right to terminate this license with thirty (30) days
written notice to the other party. . .

30. pefinitions. As used herein, unless clearly
repugnant to the context: '

A. "Licensee" shall mean and include the Licensee named
herein, its heirs, deviseas, personal representation, successors or
any permitted assigns, according to the context thereof.

B. "Licensor" shall mean and include the County of
Maui, its officers, agents and assigns. Wherever the prior
" written consent or approval of the "Licensor' is required in this
license, such consent or approval shall include, but is not limited
to, the consent or approval of tile Mayor, the Director Finance, the
Director of Housing ‘a'nd Human Concerns, and the Director of Parks
and Recreation. .

C. "Premises" shall be deemed to include the land
hereby 1licensed and all buildings and improvements now oOr
hereinafter constructed and installed thereon.

D. "Waste' shall be deemed to include, but not limited
'toz

1. Permitting the .Premises or any portion thereof
tc become unduly eroded and/or failure to take proper precautions
or make reasonable effort to prevent or correct same;

2. Permitting any mate;ial increase in weeds in

uncultivated portions thereof; and .

-16-
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3. Failure to employ all of the usable portions of

the Premises, .

31. Annual Reports.- The Licensee shall make»annuéﬁ
reports to the Licensee on the forms specified by the Licensor.

32, Gender. The use of any gender shall include all
genders, and if there be more than one (1) Licensee, then all words
used in the singular shall extend to and include the plural. |

33. Paragraph Headings. The paragrgph headings
throughout this license are for.thé convenience of the Licensor and
the Licensee ind are not intended to construe the intent or meaning
of any of the provisions thereof. .

IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed this 2nd _ day of January . —
2002 . ' ' A
LICENSEE:
Its eeswend]
(Title)
}OL‘-—/
5 a
(Signat :
}4;\.}'41‘ ' A’T.:_A-.HA-
Print Name) ~
Its e
- {Title)
-17- Sen
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LICENSOR:
COUNTY OF MAUI

By

JAMES™NY. ANA, JR.
Its Mayor

A

WESLEY P. LO
Its Director of Finance

By,

APPROV, RECOMMEND

f
ALICE L. LEE
Director of Housing
and Human Concerns

v

APPROVAL RECOMMENDED :

APPROVED AS T{7/FORM
AND LEG

EDWARD S. KUSHI, JR.
Deputy Corporation Counsel
County of Maui

L T TS VTR Y IR

APPROVED BY THE BOARD OF LAND-
AND NATURAL RESOQURCES AT ITS
MEETING HELD ON APRIL 12, 2001.

APPROVED AS TO FORM: " APPROVAL RECOMMENDED:

yvDdputy At ey General
ated: _ //]6/02
. /o

L

Chairperson
Départment’ of Land
. Natural Resources

-18-
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STATE OF HAWAIIX )
8S.

—~—

COUNTY OF MAUI )

on this l of ,&{«(’anfym— , .20 D'f,.

. before me appeared \Ju[ﬂvl Rimgomd , to me
personally known who, being by me duly sworn, did say that __ Ac is
the Wﬁn&q of FRIENDS OF MOKU'ULA, INC., a Hawaii non-

profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said J.nstrument to be the free act and deed of sam
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal. %{m&/ﬂ— @W

L -5 Notayy Public, State of Hawaii

Print Name
My commlss1oner expires;
ROCI“F)J\\ gl oY, ,r* ",'"..."'; .- T‘UL!LI\I

] I
STATE OF HAWAII ; .. VI COB 0 o i LefOGE0A

COUNTY OF MAUI

On this fq\‘%\’ day, o le-"’n%«t(, , 200/,
before me appeared | t:/.vggm\. ., to me
perso ally known who, being by me/duly sworn, did say that JiL  is
the gg B) a%n: of FRIENDS OF MOKU'ULA, INC., a Hawaii non-
proflt corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of ite Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation,

IN WITNESS WHEREOF, I have hereunto.set my hand and official

Uil Goudlos

L (‘\ ) _ otary Pub¥ic, State of Hawailil

.seal.

Print Name
My commissioner expires:

ROCE")!."\[\, e

s :—.-., H‘l:‘[ (\ :
.-.] N
ke o Ic

|
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STATE OF HAWAII )

3 S8S.
COUNTY OF MAUI )

. On this _ 2nd day of _ January -, 2002 _ , before me
personally appeared JAMES H. APANA, JR., to me personally known,
who, being by me duly sworn, did say that he is the Mayor of the
County of Maui, a political subdivision of the State of Hawaii, and
chat the seal affixed to the foregoing instrument is the lawful
seal of the said County of Maui, and.that the said instrument was
signed and sealed on behalf of said County of Maui pursuanc rto

"Section 7-5.11 and Section 9-18 of the Charter of the County of

Maui; and the said JAMES H. APANA, JR. acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal. .
As, 7. OAdtewane

Nota Publie, ate of Hawaii

Kay &), Ogasawars
Print Name

My commission expires: 7/1/05

STATE OF HAWAIT )
: S5S.
COUNTY OF MAUI )

“th

On thls t‘L" day o Mmﬂﬂrb\ , 200 , before me
personally appeared WESLEY P. \LO, to me personally own, who,
being by me duly sworn, did say whigt he is the Mayor of the. County
of Maui, a political subdivision of the Stdte of Hawaii, - and-that
rhe seal affixed to the foregoing instr is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maul pursuant to Section 7-
5.11 and Section 9-18 of the Charter of the County of Maui; and the
said WESLEY P. LO acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereuntc set my hand and

official seal.
. /&/U_Ju,y fﬂ/

Ny A P llc, Stﬁﬁe of Hawaii

\

Print Name

\_/
My commission expires [ﬁnunmj !D @0@
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643.50

g MALU-ULU-O-LELE PARK g
o EXECUTIVE ORDER NO. 52 e
e 2 7.504 ACRES
: EE) 8
n: =2
ECE , o "
| (5.700 ACRES) |
E :T)":l ':‘:-
% '- - PO :"
g g O
- g E’}. 244°45' 3
. b 154°45" —- 140,00 } ™
- ] 55.93 ?&%&@’E&‘fmﬂ

33530 — ¢

-/

27.00
24520
45.00

S e M
_,:. BT e e "}ﬁﬁ'ﬁ@ﬂw c-'ﬂ";,!

RS

8,843.44 FT. SOUTH

TMK(2) 4~6-007: 038

2,288,75 FT. WEST

REF. TO "PUU LAINA" A
THX: ~§--007: 038
(2) 4 007: 03 THI:(2) 4—8-007: 001

TMEK:(Z) 4~8~007; 037

UCENSED
PROFESSIONAL

PLAT :SHOWING AREA OF
"LICENSE TO OCCUPY”

Portion of Malu—Ulu-0O-Lele Park

SITUATED AT WAINEE, LAHAINA, MAUI, HAWAI

X :
THIS PLAT WAS PREPARED BY ME OR
UNDER MY DIRECT SUPERVISION.

PREPARED FOR:

FRIENDS OF MOKU'ULA, INC.
5056 FRONT STREET, SUITE 234
LAHAINA, HI 96761

PREPARED BY:
NEWCOMER - LEE
LAND SURVEYORS, INC.
g SUITE D,

1458 LT éﬁw&l@

896783

T.M.K:(2) 4~68-007: PORTION OF 003

SCALE: 1 INCH

= 100 FEET

DATE: OCTORFR 25 2000




- DESCRIPTION

AREA OF LICENSE TO OCCUPY
PORTION OF MALU-ULU-O-LELE PARK
(PORTION EXECUTIVE ORDER NO. 52)
PORTION OF TAX MAP KEY: (2) 4-6-007: PARCEL 02

All of that certain parcel of land, being a portion of the Malu-Ulu-O-Lele Park, (Portion of
Executive Order No. 52), being a portion of Parcel 2 of Tax Map Key: (2) 4-6-007, situated
at Wainee, Lahaina, Island and County of Maui, State of Hawaii and being more particularly
described as follows:

Beginning at the cast comer of this parcel of land, on the southwesterly boundary of the
Wainee Protestant Church Lot and Grant 7151 to Board of Trustees of the Wainee Church of
Lahaina, Maui, said point also being the east comer of said Malu-Ulu-O-Lele Park (Portion
Executive Order No. 52) and the north corner of Parcel 1 of said Tax Map Key: (2) 4-6-007
and Royal Patent 7860, Land Commission Award 7715, Apana 3 to Lota Kamehameha
(Certificate of Boundaries No. 48), the coordinates of said point of beginning referred to
Government Survey Triangulation Station "LAINA" being:

8,843.44 feet South ' Y
2.288.75 feet West

and running by azimuths measured clockwise from true South:

1. 62°10'00" 450.00 fectalong Parcels 1, 38 and 37 of said Tax Map Key:
(2) 4-6-007 and said Royal Patent 7860, Land
Commission Award 7715, Apana 3 to Lota
Kamehameha (Certificate of Boundaries No: 48);

2. 64°30' 00" 172.00 feet along Parcels 37 and 36 of said Tax Map Key: (2)
, 4-6-007 and said Royal Patent 7860, Land Commission
‘Award 7713, Apana 3 to Lota Kamehameha
(Certificate of Boundaries No. 48) to the east corner of
the Malu-Ulu-O-Lele Park Pumping Plant Site, being
Parcel 35 of said Tax Map Key: (2) 4-6-007;

3. 154°00'00" 185.00 feetalong said Malu-Ulu-O-Lele Park Pumping Plant
Site, being Parcel 35. of said Tax Map Key: (2)
4-6-007 and along the remainder of said Malu-Ulu-O-
Lele Park (Portion.of Executive Order No. 52);

4. 244° 30' 00" 32.00 feetalong the remainder of said Malu-Ulu-O-Lele Park
(Portion of Executive Order No. 52);

Page 1 of 2
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5. 154°00' 00" 85.00 feet along same;

6. 244°30'00" 160.00 feet along same;
7. 334°00' 00" 210.00 feet glong same;
8. 244°30'00" 290.33 feet along same;
9. 154°45'00" 55.93 feet along same;
10. 244° 45 00" 140.00 feet along same to a point on the southwesterly

boundary of said Wainee Protestant Church Lot;

11. 334°45'00" §7.00 feet along said Wainee Protestant Church Lot to the
point of beginning and containing an area of 1.804
Acres, more or less.

Prepared by:

NEWCOMER-LEE
LAND SURVEYORS, INC., a Hawaii Corporation

This description was prepared from record
information filed in Job Folder 2000-4955.

LICENSED

. ,

PE ) [P Ve A L
: BRUCER.LEE

Licensed Professional Land

Surveyor Certificate No. 5983-LS

10/25/00

FRIENDS OF MOKU'ULA, INC. -
File 2000-4955

4955 frirendsof-lease

Page 2 of 2
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. South 'ﬂigh Street, Wailuku, Maui, Hawaii 96793, hereinafter

P v ivm v faw A ey 1R e G Smm Ve hemm b

LAND COURT SYSTEM REGULAR SYSTEM
Return by Mail (X) Pickup () To:
Department of Finance :
County of Maui
200 South High Street
Wailuku, Maui, HI 96793

Affects TMK: (2) 4-6-007:por. 002 and ‘036

FIRST AMENDMENT TO LICENSE

THIS FIRST AMENDMENT TO LICENSE made this day of

MAY 1200

, by and between the COUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200

referred to as the "LICENSOR“, and FRIENDS OF MOKU'ULA, Nc., a
Hawaii non-profit corporation, whose address is 505 Front Street,
Suite 234, Lahaina, Maui, Hawail 96761, hereinafter referred to as

the "LICENSEE";

WHEREAS, LICENSOR and LICENSEE entered into that certain
Liéense dated January 2,' 2002 ("License"), a copy of which is
attached hereto as Exhibit *"1"*; and

mms, LiCENSOR and LICENSEE desire to amend said License to

authorize LICENSEE to operate a parking concession on the premises;

Page 1 of 29



NOW, THEREFORE, for and in consideration of the mutual
promises and conditions set forth in the Agreement, the parties

“‘hereby agree as follows:

Section 10., Use of Premises., is amended in its entirety to

read as follows:

"10. Use of Premises. That the Licensee shall use
or allow the Premises hereby licensed to be used solely
to restore and preserve. Moku'ula and the ponds of
Mokuhinia, As an incidental use thereto, for the first
,three‘Tgi vears of the License term, Licensee shall be

C: o =hoh v.permitted to operate a parking concession on
y .nﬁemlses, the net proceeds of which shall be used by
‘Licensee for restoration and preservation purposes. Such

incidental use to operate a parking concession shall be
reviewed and, in its discretion, approved by the Maui

county Council by separate resolution at the end of the
first three (3 ears and then every five (5 ears
thereafter during the texrm of the License. If _not

approved by the Maui County Council, such incidental use
shall not be permitted. Other uses shall be subject to

approval in wrltlng by the Licensor and the State of
Hawaii through its Board of Land and Natural Resources."

All other terms, conditions, provisions and coéenants of the
Lease not .herein modified by this First Amendment, including the
covenant to pay rent, shall reﬁain unchanged and in full force and
effect. |

IN WITNESS WHEREOF, the parties have executed these presents

the day and year first above written.

- - Page 2 of 29




LICENSOR:
COUNTY Mau
By ))f7

ATAN M. ARAKAWA
Its Mayor

By . /’7 (/\
KETM¥ A. REGAN
Its Director of ce

LICENSEE:
FRIENDS OF MOKU'ULA, INC.

~ APPROVAL RECOMMENDED:

'

' & tEignature)
(?ipdljzzzszb’/ﬁf Ne goer ~6<::;f7z94fo

DANILO F. AGSALOG (h?\ﬁmt Name Ahove)
Budget Director Its LS dENI—F
: / Coee (Title)
GLENN T. CORREA (& Lm,fﬁ
Director of Parks Vs gnatu
and Recreatjion i o iy

(Prlnt Name’ Above)

ALICE L. LEE, Director QX e ceteue D/;«"- AL/

of Housing and Human (Title)
Concerns

APPROVED AS TQ_FO
AND LEG H

EDWARD S. KUSHI, JR.

Deputy Corporation Counsel

County of Maui
S:\ALL\ESK\PARKS\Agreements\mokuula license. amendment 2.wpd
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STATE OF HAWAII )
: SS5.

COUNTY OF MAUL ) MAY

On this’ day of A 1 2003 . 200 , before me
personally appeared ALAN M. ARAKAWA, to me personally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal affixed to the foregoing instrument is the lawful seal of
the said County of Mauil, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARARAWA acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

g 0f Hawaidl

I J'

3 : Print Name HERe
My comuss:.on exp1res~ /9//7/0;

STATE OF HAWAII )
: S5S.

COUNTY OF MAUI o)

On this ﬁZf/ day of _ APRIL , 2002 _, before me
personally appeared XEITH A. REGAN, to me personally known, who,
being by me duly sworm, did say that he is the Director of Finance
of the County of Mauil, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal. of the said County of Maui, and that the said
instrument was- s::.gned and sealed on behalf of said County of Maui
by authority of its Charter; and the said KEITH A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal. . .

. Noféry Public, Btate of Hawaii
14 ' e 2 Aopptor

Print Name
My commission expires: éf/j@7
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STATE OF HAWAII )y

. . } 88.
COUNTY OF Mo )
On this _ 28H4 day of _ Ampeil ., 2003 , before me
personally appeared Anthony F. AKana_ , to me

personally known, who, being by’ me duly sworm or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capac:.t:.es
shown, having been duly authorized to execute such :Lnstrument in
such capacities.

TN WITNESS WHEREOF, I have hereunto ‘set my hand and
official seal. . .

NO PYBLIC, State of Hawaii.
Pr

My commission eXPIIeEETTE A SAKAMURA
My eommission sxpires: May 23, 2003

STATE OF HAWAII )

. ) 8S.
COUNTY OF Mouss )
On this A8ty day of A’Prl'l ., 2003 , before me
personally appeared Jerrdu Kun fomo , to me

personally known, who, being by m€ ‘duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capac:.t:.es
shown, having been duly authorn.zed to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal. . :

NO PUBLIQ, State of Hawaii.
Pr

My comnie510n" X} ER e s 2008
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