GET Committee

From: Rick Markham <mrkhm@aol.com>

Sent: Monday, July 13, 2020 8:48 AM

To: GET Committee

Subject: GET 7/14/20 ltem 11-(35)

Attachments: Video of Dayle Yokoyama.mov; Video of Hank Horiuchi & County Inspector Gail Davis.MOV; Video of

Lee Hayman.MOV; Video of Maurice Zane.MOV; COS v. Markham GET 11 (35).pdf

Aloha GET committee and thank you for your time. I am submitting this statement, procedural background and
exhibits in support of approval of settlement of this matter, on the agenda as GET-11 (35).

My name is Rick Markham. I am a 33-year resident of Paia town where I raise my three
children. Through my businesses and tenants, I am responsible for providing roughly 80 jobs for
my local Pa’ia community.

In 2005, I purchased Nalu Kai lodge from the Miyahira family - the original owners. They were
a Japanese family with deep rooted history in old Pa’ia town. I made a promise to make them
proud and continue the history as they passed the torch to my family. Nalu Kai was an operating
historical lodge at purchase and I was sensitive to keep the original name to respect the history. I
was also sensitive in keeping the employees and caretaker that were already in place for nearly 25
years. This beautiful asset to the community was peacefully operating for 60 years and at year 55
a complaint comes in (from Will Spence) for operating and advertising a STRH (short term rental
home) with heavy violation. STRH was a definition created in roughly 2012 but applied to the
historical lodge, and its rooms without kitchens, from 1960. I worked in good faith to comply with
the requests of planning dept and to have history told through the voices of the local kupuna via
video testimonials or written affidavits, old reservation log books, taxes, utility bills, past
employees, receipts and photos to show and bridge history totaling nearly 2300 pages of evidence.
The definition of the STRH does not match in anyway and should have NEVER been applied to
Nalu Kai Lodge, but that’s how the fines grew. The Mayor has said: “Rick I want you and Nalu
Kai Lodge to thrive in Pa’ia town and its up to county council to give it the final blessing of
monetary approval as I am fine with it.”

While this 5 year long run of standing up for what I truly felt was right, honest, and absolutely true
defending my livelihood for my young family and the historical use of Nalu Kai Lodge has led me
to this point today HOWEVER as much as that means or has meant to me and my true love and
passion for Paia town, I can’t afford for this not to settle today as I will likely lose everything I
own in bankruptcy as Nalu Kai Lodge is attached to my other assets. On one hand, I am
speaking absolutely from the heart for you to understand the history of Nalu Kai lodge and on the
other hand I am here today begging to settle this during this difficult time so it doesn’t take
everything I worked for in my life away.

This has been devastating to me and my family! It has been a total disruption in my life, and a
huge learning experience ... it’s just been a very very hard and stressful time combined with the
uncertainty of our health and financial future with this global pandemic. Many of my tenants
cannot pay their rent at this time.

I ask you please look at the evidence and rich history of Nalu Kai and do what you feel in your
hearts is truly right and fair. The $ fine is one thing but please don’t take away my tools to make
the money back during this unprecedented time.
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If there is one thing I can ask please let me settle this monetary fine TODAY, for another
$250,000 (totaling global settlement of $500k) which I am borrowing, without further delay so I
can move forward with some sort of certainty in my life during this uncertain time and finally
place my focus on my family and rebuilding Paia town!

Thank you all for your time it’s much appreciated and have a beautiful day! I am willing to correct
the wrong but cannot do it by losing everything! Please let me make this right!

Aloha, Rick Markham



PROCEDURAL BACKGROUNG: This case started with two notices of violation issued against the Nalu Kai
Lodge on September 23, 2015, for operating and advertising a short term rental home without a permit. But Nalu
Kai is a historical lodge was owned by the Miyahira family from approx. 1960 onward and provided short term
affordable accommodation, consistent with the general or community plan. I purchased Nalu Kai in 2006 directly
from the Miyahira family as a fully functional lodge and I kept two of their employees, Alice Yap and Benny
Delos Santos. While doing my due diligence prior to purchase I was informed that if something was considered
a non-conforming existing use it was lawful to continue to operate without any permit. I confirmed it with the
zoning enforcement division in 2009. Ron Sandate conducted interviews with the old timers, and discussed the
matter with both Aaron Shinmoto, his supervisor and Jeffrey Hunt, the Maui County Planning Director at the time
and informed me that given its historic status the Nalu Kai was a lawful non-conforming use legal to continue
without any permit. But on December 19, 2014, Will Spence, then Planning Director, made a complaint to initiate
an investigation against Nalu Kai and the Notice of Warning was mailed to me. I immediately called Gail Davis
and explained that Nalu Kai was not a short term rental, but a historical lodge, operating continuously since the
60s. I was asked to provide some evidence. At that time I only had two letters, one from Alice Yap and one Helen
Kunichika confirming Nalu’s historical use and an old menu from Larry’s restaurant advertising rooms for rent
at the Nalu Kai Lodge. Over the time I recorded testimony from the Paia old-timers confirming that the Nalu Kai
was and remains one of the oldest established and continuously operated business in Paia. I recorded testimony
from Miyahira family members, Paia residents (Stanley Takuchi, Maurice Zane, Dayle Yokoyama, Dane
Kunichika, Benedict Delos Santos, Christabelle Delos Santos, Hank Horiuchi). Even Michele McLean admitted
Nalu Kai’s use continued uninterrupted, so “we would consider them existing non-conforming”. After I got
notices of violation I immediately called the department to explain that Nalu Kai was historical. Again I was
asked for documents. I provided to Gail Davis and Michele McLean what I had. They said they would work with
me. But my mistake was that I didn’t appeal the Notices to the Board of Variances and Appeals. I trusted the
department to work with me. While I was gathering documents, the fines continued at $2,000 per day. On
September 11, 2017, the County filed a lawsuit against me on the notices. I immediately met with the former
Mayor Alan Arakawa, Will Spence, Pat Wong and Brian Bilberry to find resolution. I was assured that there were
options available and that they wanted to help me. I started submitting my documents and video testimony from
the old timers even directly to corp. counsel Bilberry. I had attorney Tom Cole helping me to get a settlement at
that time. Tom referred me to Peter Horovitz. We were ordered to mediate the case and at few occasions we were
close to settling but it was never formalized. Then in September of 2019 county offered to settle both my Nalu
Kai and the shed case for $500k (Judge Raffetto, the mediator was involved in the negotiations). While we were
negotiating, I also had talks with Mayor Victorino who in October agreed to accept $7,500 to settle Nalu Kai case
(via email from Randy Piltz). When my attorney requested to enforce the $7,500 all the negotiations on $500k
stopped. Bilberry did not agree to $7,500 and we were forced to take it in front of Judge Cahill. Judge Cahill
decided that there was no settlement and we had trial the next day. Ron Sandate confirmed that planning
determined it was grandfathered. Michele McLean testified that the Mayor can direct the planning director to
settle and Will Spence testified that the permit is not required if something is/was existing non-conforming. But
because I did not appeal the notices, Judge Cahill couldn’t decide on the grandfathered nature of the Nalu Kai
lodge. We lost the trial on January 17, 2020 but Bilberry called Judge Raffetto and said the county will still settle.
Same afternoon we offered $500k to settle both cases and allow me to operate. We had Judge Raffetto contact
Bilberry but for weeks there was no response. On January 23, 2020 I was forced to file bankruptcy. On March
13, 2020 I offered $175k which was rejected by Bilberry. On April 2, 2020, I offered $200k and asked for it to
be presented to the county council before the meeting on April 3, 2020. We increased the offer to $250k. On April
7, 2020 Bilberry emailed that my settlement offer(s) were not acceptable. On April 9, 2020 I offered $300k as
global settlement of both lawsuits and recognition of grandfathered use of the Nalu Kai lodge. The offer was
rejected within 2 hours by Bilberry. The current offer is $250k for this case (which is in addition to 250k on the
shed case that the County Council accepted, which I am very thankful for). Mahalo for your time!!!




NALU KAI IS A HISTORICAL LODGE AND OPERATED CONTINUOSLY AS CONFIRMED BY

GRANDAUGHTER OF THE ORIGINAL OWNERS
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This photo shows Nalu Kai Lodge operating in the
early 1970s
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THE FINES KEPT ACCRUING AT $2,000 A DAY ALTHOUGH
EVEN MICHELE MCLEAN RECOGNIZED NALU KAI AS EXISTING NON-CONFORMING USE




PLANNING DEPARTMENT CONSIDERED NALU KAI ACCEPTABLE EXISTING NON-
CONFORMING USE AS PER TESTIMONY OF RONALD SANDATE, INSPECTOR




THE PURPOSE OF THE FINES IS TO GET COMPLAINCE NOT TO PUNISH
PER MICHELE MCLEAN TESTIMONY




BUT NALU KAI WAS IN COMPLAINCE AS EXISTING NON-CONFORMING USE AND DID NOT
NEED A PERMIT AS CONFIRMED BY WILLIAM SPENCE (FORMER PLANNING DIRECTOR)




SETTLEMT TALKS (THIS IS PRESENTED TO SHOW WHY 500K WAS NOT FINALIZED NOT TO
ARGUE $7,500)

500k settlement (on both Nalu Kai and shed case) didn’t go through because Mayor Victorino agreed to settle
the Nalu Kai Lodge for $7500 confirmed in writing by Randy Piltz

Rick— just got out of
the meeting w/ the
NMayor.

I TRIED CALLING
—your voice message
systemrm vwhich is full.

He has accepted yvyour
7500 settlement &
YOuU OnN your own on
thhe other item. NO
NMORE HELP FROM
HINM & DON'T ASK

Ranrndy Pilt=
Community Liaison
Office of the Mayor
County of Maui

Ph 27082622
Randy.Pilt=zco.maui.
hi.us
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Mayor Victorino testified that if the County Council is good with a settlemnt it works for him

| system which is full. He has accepted your 7500 settlement,

2 and you're on your own on the other item. No more help from

3 him and don't ask.

4 Do you see that?

5 A. Yes, I see that.

6 Q. I take it as mayor, you got a million things going on

7 pretty much every day in your office?

8 A. That's a good assessment, yes.

9 Q. I might be off by a couple, but very busy.
10 So is it possible that you did have this meeting and
13 it's as described by Mr. Piltz, but you just don't recall the
12 details as you sit here today?
13 A. No, I didn't have this meeting. And the way he put, it
14 I never received this e-mail also.
15 Q. Okay. And so if you did receive this e-mail, what
16 would you have done?
17 A, Well, first of all, I would have gone to Mr. Piltz and
18 asked him why he sent it out.
19 Q. Okay.
20 A. Because our conversation was nothing of that nature.
21 All I said is if they will accept it, then fine, I'm good with
22 it, move on. And when I say "they accept it," I'm referring to
23 the Council.
24 Q- Okay. And did Mr. =-- do you recall Mr. Markham sending
25 you a communication thanking you for settling the case?

TRANSCRIPT IS WORK PRODUCT. DISTRIBUTION OF COPIES NOT AUTHORIZED.
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THE MOST RECENT SETTLEMENT PROPOSALS (on both cases including the shed case)

° On January 17, 2020, $500,000 was offered to settle both cases and allow Mr. Markham to
continue operating the lodge as a grandfathered use. There was NO response from Corp. Counsel despite Judge
Raffetto’s involvement.

° On March 13, 2020, $175,000. was offered, Corp. Counsel responded on March 15, 2020 “Your
clients' offer is appreciated but woefully deficient of what it is going to take to resolve this matter. My client has
requested we let the bankruptcy proceeding play out.”

o On April 2, 2020, $200,000 we offered and asked for it to be presented to the county council
before their meeting on April 3, 2020. Corp. Counsel responded:

“It is not possible to get this on the Maui County Council's agenda for tomorrow
and provide required public notice, and moreover, the request to waive fines and
penalties as a settlement proposal would have to go to the appropriate litigation
committee for its recommendation to the council. I believe your office should
understand this.”

o Therefore, it was requested to present that offer in the regular course, so it gets on the council’s
agenda. Corp. Counsel responded on April 7, 2020 that the settlement offer(s) were not acceptable.

o On April 9, 2020, $300,000.00 was offered as global settlement of both lawsuits and recognition
of grandfathered use of the Nalu Kai lodge. The offer was rejected within 2 hours:

“Your clients' proposals are unworkable, and have already been rejected. You are

not entitled to any further explanation or argument. Your latest iterations and your
own argument do not warrant any change to the current state of affairs, nor would
they change my recommendations.”

o On June 9, 2020, $500k was proposed in complete settlement of the two matters. The idea was
that since, I am personally liable on both matters for approximately $5.2 million in fines I can personally satisfy
the settlement. The Corp. Counsel said that money is workable. The shed case was recently approved for $250k

(payment plan requested), the remaining one on Nalu Kai is another $250k.
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SOME OF THE AFFIDAVIT S IN SUPPORT FROM PAIA RESIDENTS
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MAHALO
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