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MEMO TO: Donald S. Guzman, Chair
Parks, Recreation, Energy, and Legal
Affairs Committee

FROM: Brian A. Bilberry -ﬂ-—.
Deputy Corporation Courlsel

SUBJECT: Litigation Matter — Settlement Proposals re the Matter of the Tax Appeals of Auwahi
Wind Energy, LLC [Tax Appeal Nos. 15-1-0238, 16-1-0275, 16-1-0328] (PRL-1)

Our Department respectfully requests the opportunity to discuss with the Committee the
above-referenced Tax Appeals, including settlement options following disposition of a related tax
appeal case. The Tax Appeal Court in Auwahi Wind Energy, LLC v. County, Tax Appeal No. 16-
1-0275 granted an appeal filed by the Tax Appellant regarding real property operated as a wind
farm, identified as TMK No. (2) 1-9-001-006 and located at 20100 Pi’ilani Highway, Hana,
Hawai’i. Following the disposition of this related appeal, it is anticipated Auwahi Wind Energy,
LLC will be requesting stipulated judgments of the above-captioned tax appeals related for the
wind farm located on the same property.

It is anticipated that an executive session may be necessary to discuss questions and issues
pertaining to the powers, duties, privileges, immunities, and liabilities of the County, the Council,
and the Committee. A proposed settlement resolution and a copy of the Notice of Appeals for Tax
Appeal Tax Appeal Nos. 15-1-0238, 16-1-0275, 16-1-0328 are attached.

Should you have any questions or concerns, please do not hesitate to contact me. Thank
you for your anticipated assistance in this matter.

Attachments




Resolution

No.

AUTHORIZING SETTLEMENT IN THE MATTERS
OF THE TAX APPEALS OF AUWAHI WIND ENERGY, LLC,
TAX APPEAL NOS. 15-1-0238, 16-1-0275, 16-1-0328
WHEREAS, Tax Appellant AUWAHI WIND ENERGY, LLC has filed multiple
tax appeals in the Tax Appeal Court of the State of Hawai’i, contesting Tax
Appellee COUNTY OF MAUI'S assessment of real property operated as a wind
farm, identified as Tax Map Key No. (1) 1-9-001-006 and located at 20100 Pi’ilani
Highway, Hana, Hawai’i, for tax years 2014, 2015 and 2016; and
WHEREAS, the County of Maui, to avoid incurring expenses and the
uncertainty of a judicial determination of the parties' respective rights and
liabilities, seeks to reach a resolution of this case by way of a negotiated
settlement; and
WHEREAS, the Department of the Corporation Counsel has requested
authority to settle this case under the terms set forth and discussed in an
executive meeting before the Parks, Recreation, Energy, and Legal Affairs
Committee; and

WHEREAS, having reviewed the facts and circumstances regarding this

case and being advised of attempts to reach resolution of this case by way of a




Resolution No.

negotiated settlement by the Department of the Corporation Counsel, the
Council wishes to authorize the settlement; now, therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That it hereby approves settlement of these cases under the terms
set forth in an executive meeting before the Parks, Recreation, Energy, and
Litigation Affairs Committee; and

2. That it hereby authorizes the Mayor to execute a Release and
Settlement Agreements on behalf of the County in these cases, under such terms
and conditions as may be imposed, and agreed to, by the Corporation Counsel;
and

3. That it hereby authorizes the Director of Finance to satisfy said
settlements of these cases, under such terms and conditions as may be imposed,
and agreed to, by the Corporation Counsel; and

4. That certified copies of this resolution be transmitted to the Mayor,

the Director of Finance, and the Corporation Counsel.

APPROVEDNS TO FORM AND LEGALITY:

BRIAN A. BILBERRY
Deputy Corporation Counsel
County of Maui
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APPELLANT AUWAHI WIND ENERGY LLC’s NOTICE OF
APPEAL TO THE TAX APPEAL COURT

Pursuant to Hawai‘i Revised Statutes (“HRS”) § 232-17 and Rule 2 of the Rules of the

Tax Appeal Court of the State of Hawai‘i, Taxpayer-Appellant Auwahi Wind Energy LLC

(“Auwahi”) submits this notice of appeal and states as follows:

BACKGROUND
1. Auwahi has a business address of 101 Ash Street, San Diego, California 92101.
2. The property is located at Ulupalakua Ranch on the southeast coast of Maui and

identified by Tax Map Key No. (2) 1-9-001-006 (the “Property”).

3. The Property is leased by Auwahi from Ulupalakua Ranch, Inc.



4. Under the lease, Auwahi is required to pay certain real property taxes for the
Property and the term of the Lease is greater than fifteen years.

5. The County of Maut (the “County”) has incorrectly claésiﬁed wind turbines and
towers (“Turbines”) located at the Property as “real property” (the “Turbine Classification™).

6. The County first made the Turbine Classification in the 2013 tax year.

7. By letter dated April 4, 2013, Auwahi appealed the assessment to the Board of
Review for the County of Maui (the “Board of Review™).

8. By decision and order dated September 13, 2013, the Board of Review declined to
make any adjustment of the assessment.

9. On October 8, 2013, Auwahi appealed the Board of Review’s decision and order
to this Court.

10. Thereafter, the County again classified the Turbines as “real property” in the
assessment for the 2014 tax year.

11. By letter déted April 25, 2014, Auwahi advised the County’s Real Property Tax
Division that, based on its appeal in 2013, Auwahi had automatically appealed for the 2014 tax
year pursuant to Rule 5-203-19 of the Rules of Procedure and Forms of the Board of Review.

12.  Rule 5-203-19 of the Rules of Procedure and Forms of the Board of Review
states: “In every case in which a taxpayer has an appeal of an assessment pending before the tax
appeal court, the taxpayer shall not be required to file a notice of second appeal of the assessment
with the board; provided that the tax appeal court has not decided before April 9 preceding the
tax year of the second appeal and, provided further, the director gives notice that the assessment

has not been changed from the assessment which is the subject of the tax court appeal.”



13.  The assessment of real property includes, among other things, a determination of
whether equipment qualifies as “real property.”

14.  If the equipment is determined to qualify as “real property,” the value of the
equipment is included in the assessment.

15. Like the challenged 2013 assessment, the 2014 assessment classified the Turbines
as “real property.”

16.  Therefore, Auwahi was not required to file a notice of second appeal with the
Board.

17. In the April 25, 2014 letter to the County, Auwahi asked what, if any, further
action was required for the second appeal.

18. Thereafter, Auwahi communicated with the County and its counsel requesting a
hearing before the Board of Review for the 2014 Assessment.

19. By email dated February 17, 2015, the County’s counsel advised Auwahi to fill
out a tax appeal form so that the Board of Review could take up the matter.

20. Although the 2014 tax year appeal was automatic and timely, and an appeal form
was unnecessary, subject to and without waiving these points, Auwahi submitted the appeal form
to move the process along as requested by the County’s counsel.

21. A true and correct copy of the letter dated February 23, 2015, from Auwahi to the
County with enclosures is attached hereto as Exhibit A.

22. By letter dated February 25, 2015, the County’s Real Property Tax Division
returned the application form and asserted that it was untimely.

23. A true and correct of the February 25, 2015 letter from the County to Auwahi is

attached hereto as Exhibit B.



24.  Auwahi thereafter confirmed with the County’s attorney that there were no further
steps Auwahi needed to take at the Board of Review level before proceeding with an appeal to
this Court for the 2014 tax year.

25.  Auwahi now appeals the 2014 assessmeﬁt to this Court.

26. Enclosure 5 to Exhibit A, which is from the County’s website, shows that the
Turbines were classified as “real property.”

27. For the 2014 tax year, based on the Turbine Classification, the amount of real
property taxes in controversy is no less than $477,963.87.

28.  The Turbines are not properly classified as “real property” and the taxes should
therefore be reduced by $477,963.87.

29.  To date, the amount of court costs paid by Auwahi total $100.00.

THE TURBINES ARE NOT “REAL PROPERTY” UNDER THE
HAWAI‘I CONSTITUTION

30. The 2014 Assessment is invalid under the Hawai‘i Constitution.

31. Article III, Section 3 of the Hawai‘i Constitution grants the County authority to
tax “real property” and matters specifically delegated by the legislature.

32. All remaining taxing authority is reserved to the State.

33.  Auwahi’s turbines are mounted on towers, which are bolted onto poured concrete
founbdation slabs. Auwahi’s Turbines can be unbolted and removed without any harm to either

the equipment or the land.

34. Auwahi’s Turbines are not necessary to the utility of the land.
35.  The Turbines could only be used for the particular business of a wind farm.
36. The Turbines are devoted entirely to the business conducted on the Property.



37. The Turbines are not integrated with and of permanent utility to the land
regardless of future use.

38. H the land were devoted to any use other than the electricity-generation business,
the Turbines would simply get in the way.

39. The Turbines would have no significant value to someone other than another wind
farmer.

40. If some other business were-to use the Turbines, the cost to operate and maintain
them would be much too high to make economic sense.

41. Because wind conditions can vary, sometimes unpredictably, the Turbines cannot
guaranty a steady flow of electrical power.

42, At times, due to either lack of wind or wind in excess of the Turbines’ maximum
capacity, the Turbines have to be shut down.

43.  If someone wanted to use the Turbines as a source of electrical power to be used
on the Property itself, the Turbines would not be a reliable source of continuous and steady
power.

44.  Auwahi’s Turbines were not intended to be permanent additions to the land.

45.  The Turbines were installed with a view of serving a business purpose, not with a
view of permanence.

46.  Auwahi expects to repair, modify, or possibly upgrade the Turbines for its
business.

47. The reason the Turbines are bolted to concrete foundations is to stabilize the
Turbines for use in the wind-farm business.

48.  The Turbines were not built on-site from construction blueprints.



49. Instead, they were purchased as commercially available hardware with some
assembly required.

50.  The turbines came with an instruction booklet from the manufacturer.

51.  Auwahi did not have to obtain a building permit, or submit plans and drawings,

for the Turbines.

52. Under Auwahi’s lease for the Property, Auwahi may remove the Turbines at any
time.

53. Upon termination of the lease, Auwahi must remove the Turbines from the
premises.

54.  Any uncertainty as to whether the Turbines qualify as “real property” must be
resolved in favor of Auwahi.

55. Concluding that the Turbines are pérsonal property, and not real property,
promotes uniformity and consistency in the tax laws, given that the state and federal taxing
authorities have already so concluded.

56.  Accordingly, the Turbines are not “real property” under the Hawai‘i Constitution.
See Kaheawa Wind Power, LLC v. County of Maui, 2014 WL 6609079, at *8-*9 (Haw. Ct. App.
2014) (concluding that wind turbines did not qualify as “real property” under a prior version of
the Maui County Code and relying on Zangerle v. Republic Steel Corp., 60 N.E. 2d 170 (1945),
as the case that “most appropriately guides [the] decision in this case”), cert. rejected, 2015 WL
745424 (Haw. Feb. 19, 2015); Zangerle, 60 N.E.2d 170 (interpreting the meaning of the word

“improvements” in the Ohio Constitution for real property tax purposes).



57. Because the Turbines are not “real property” and the 2014 Assessment imposes
taxes on the Turbines as “real property,” it follows that the assessment is illegal under the
Hawai‘i Constitution.

58.  The Maui County Code was amended in 2013 to include within the definition of
“real property” the following: “Any and all wind energy conversion property that is used to
convert wind energy to a form of usable energy, including, but not limited to, a wind charger,
windmill, wind turbine, tower and electrical equipment, pad mount transformers, power lines,
and substation, and other such components.” MCC § 3.48.005.

59.  Because the Turbines do not qualify as “real property” under the Hawai‘i
Constitution, the Maui County Code’s definition is invalid insofar as it classifies the Turbines as
“real property.”

60. Based on the County’s erroneous classification of the Turbines:

a. The total assessment value exceeds more than twenty percent of the total
market value of the “real property” in light of the erroneous classification of the Turbines. See
MCC § 3.48.605(A); HRS § 232-3(1).

b. The assessment creates a lack of uniformity or inequality, brought about
by inability of the methods used or error in the application of the methods to the property
involved. See MCC § 3.48.600(B); HRS § 232-3(2).

c. The assessment is illegal based at least the Constitution of the State of
Hawai‘i. See MCC § 3.48.600(D); HRS § 232-3(4).

WHEREFORE, Auwabhi respectfully requests that the Court enter judgment:

A. Determining that the real property assessment value for the Property for the 2014

tax year is reduced in light of the erroneous classification of the Turbines.



B. Ordering that the County’s 2014 real property tax assessments be amended such
that the assessment value for the Property for the 2014 tax year is reduced in light of the
erroneous classification of the Turbines.

C. Ordering a refund of any and all amounts paid on, or with respect to, the
challenged portion of the assessment for the 2014 tax year based on the erroneous classification
of the Turbines, together with interest as provided by law.

D. Determining that MCC § 3.48.005 is invalid insofar as it classifies the Turbines as
“real property.”

E. Granting all other and further relief as the Court deems just and proper.

DATED: Honolulu, Hawai‘i, March 27, 2015.

CADES SCHUTTE
A Limited Liability Law Partnership

D> Pyt —

VITO GALATI

CHRISTOPHER T. GOODIN
Attorneys for Taxpayer-Appellant
AUWAHI WIND ENERGY LLC




IN THE TAX APPEAL COURT

In the Matter of the Tax Appeal
of

AUWAHI WIND ENERGY LLC,

STATE OF HAWAI‘]

CASE NO. 7)? /5//’&7’3‘5.

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this day a copy of the foregoing document was

duly served on the person below by U.S. Mail:

PATRICK WONG, ESQ.
Corporation Counsel

RICHARD ROST, ESQ.

Deputy Corporation Counsel

200 S. High Street

Kalana O Maui Building, 3d Floor
Wailuku, Hawai‘i 96793

REAL PROPERTY TAX ADMINISTRATOR
County of Maui, Real Property Tax Division
70 E. Kaahumanu Avenue, Suite A16
Kahului, Hawai‘i 96732

REAL PROPERTY TAX ASSESSOR
County of Maui, Real Property Tax Division
70 E. Kaahumanu Avenue, Suite A16
Kahulu, Hawai‘i 96732

DIRECTOR OF TAXATION

State of Hawai‘i, Department of Taxation
830 Punchbowl Street, Room 221
Honolulu, Hawai‘i 96813



DATED: Honolulu, Hawai‘i, March 27, 2015.

CADES SCHUTTE
A Limited Liability Law Partnership

D> Pl —

VITO GALATI

CHRISTOPHER T. GOODIN
Attorneys for Taxpayer-Appellant
AUWAHI WIND ENERGY LLC
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February 23, 2015

Vito Galati
Direct Line: (808) 521-9347
Direct Fax: (808) 540-5074

BY CERTIFIED MAIL Christopher T. Goodin

RETURN RECEIPT REQUESTED Direct o (308 510-5090.
E-mail; ¢goodin@cades.com

Board of Review for the County of Maui

County of Maui Service Center

Service Center, Suite A16

70 East Kaahumanu Avenue, Suite A16

Kahului, Hawai‘l 96732

Re: Auwahi Wind Energy LLC; 2013-2014 and 2014-2015 Real Property
Tax Appeal; TMK No. (2) 1-9-001-006

Dear Ladies and Gentlemen:

This office represents Auwahi Wind Energy LLC (“Auwahi”) in the above-
referenced real property tax appeal. As I have discussed with Marcy Martin and
Deputy Corporation Counsel Richard Rost, based on Auwahi’'s appeal of the 2013-
2014 assessment, Auwahi has automatically appealed the 2014-2015 assessment
pursuant to Rule 5-203-19 of the Rules of Procedure and Forms of the Board of
Review.

For some time, we have been requesting a hearing with the Board of Review for
the 2014-2015 appeal. By email dated February 17, 2015, Mr. Rost asked Auwahi to
fill out the form entitled Taxpayer’s Notice and Receipt of Real Property Tax
Appeal. Mr. Rost stated that filing out the form should result in the Board of
Review taking up the matter. Enclosed is a copy of the February 17, 2015 email.

The 2014-2015 appeal was automatic and timely, and the appeal form is not
necessary to appeal the 2014-2015 assessment. Subject to and without waiving that
point, and to move this process along, Auwahi has enclosed the completed appeal
form. Given that the 2014-2015 appeal is part of the 2013-2014 appeal, Auwahi has
also enclosed a copy of its appeal letter for the 2013-2014 appeal.

To the extent that an additional filing fee 1s required for the 2014-2015 appeal,
an additional filing fee is enclosed. Also enclosed are: (1) a letter of authorization

L

Kona Office P Maai Office
75-170 tiualalai Road, Suite 3-303 |

Henolulu, Haw Kailua K 1 96740

‘Tel: B0B.521-9201 Tel: 808
Fax:308.521-9210 © Fax: 8
www.cades.com

Cades Schutle Bu

ui, Hawail 96732
Tei: 808.871-601¢6
Fax: 808.871-6017

EXHIBIT A

ana Highway, Suite 204



Board of Review for the County of Maui
February 23, 2015
Page 2

stating that my office is authorized to represent Auwahi for the 2014-2015 appeal;
and (2) a printout from the County’s website showing the assessment information.

Finally, the 2013-2014 appeal letter referenced the related case of In re Appeal of
Kaheawa Wind Power, LLC, T.A. No. 10-1-1246. At the time the letter was
submitted, the Tax Appeal Court had concluded that Kaheawa’s wind turbines and
towers were not taxable “real property.” Subsequently, the Tax Appeal Court’s
ruling was affirmed by the Hawaii Intermediate Court of Appeals. The County
applied for further review of that ruling with the Hawaii Supreme Court, which
rejected the County’s application. Under these decisions, Auwahi’s wind turbines
and towers are not taxable “real property.” Copies of the decisions are enclosed.

Please advise me of what, if any, further action is required in this matter.

Very truly y0ours,

Vito Galati
Christopher T. Goodin
for

CADES SCHUTTE
A Limited Liability Law Partnership

Enclosures:

February 17, 2015 Email from Richard Rost
Appeal Instructions and Form

Filing Fee

Letter of Authorization

Printout with 2014 Assessment Information
Appellate Decisions in the Kaheawa case
2013-2014 Appeal Letter

NP o W



Christopher Goodin

From: Richard Rost <Richard.Rost@co.maui.hi.us>
Sent: Tuesday, February 17, 2015 3:34 PM
To: Christopher Goodin
Subject: Auwahi Wind
Attachments: Appeal Instr Form 2.17.15.pdf
Hi Chris,

The Real Property Tax Division has provided me the attached form, which they request be filled out for Auwahi's tax
appeal. While I recognize Auwahi's position is that an appeal has already been submitted, filling out and submitting the
attached form should result in the Board of Review taking the matter up. Please let me know if you have any questions.

In addition, please be aware that the deadline to file 2015 tax appeals is Aprit 9, 2015. The same form can be used for
that, if Auwahi intends to appeal.

Thanks.
-Richard
NOTICE: The information in this transmittal (including attachments, if any) is privileged and confidential and is intended

only for the recipient(s) listed above. Any review, use, disclosure, distribution or copying of this transmittal is prohibited

except by or on behalf of the intended recipient.
If you have received this transmittal in error, please notify me immediately by reply email and destroy all copies of the

transmittal. Thank you.

ENCLOSURE 1



10.

11.

12.

DFY-595

County of Maui - Department of Finance
Real Property Assessment Division
Service Center, Suite A16

70 E. Kaahumanu Avenue, Kahului, HI 96732
(808) 270-7297 Fax (808) 270-7884

APPEAL INSTRUCTIONS AND FORM
INSTRUCTIONS FOR FILING AN APPEAL WITH THE BOARD OF REVIEW

Complete form DFT-595 Taxpayer's Notice and Receipt of Real Property Tax Appeal. Keep a
copy of your completed form for your records. Read and follow instructions carefully.

incomplete notices of appeal shall not be filed or accepted by the board. (Chapter 203 Rules of
Procedure and Forms for the Board of Review)

Enter the tax map key and land classification found on the assessment notice. A separate
appeal must be filed for each land classification under appeal.

Enter the assessment year under appeal. (See Maui County Code 3.48.595)

Enter the appellant’'s name, mailing address and phone number(s). If the appellant has a
contractual obligation to pay the property tax, the appellant must submit proof of such
obligation with the appeal. The appeal form must be signed by the appellant or his
representative. Any person representing an appeliant must have a letter of authorization.

To indicate the basis for the appeal, check off the appropriate ground(s) of appeal. Evidence
used to support the ground(s) of appeal such as an appraisal report, sales contract,
construction cost estimate, etc. should be submitted with this form.

If appealing the assessed valuation, enter the appellant’s opinion of value.
Two complete sets of your evidence and appeal form must be provided.

At the time of filing, the fee of $75.00 mustbe submitted with each appeal. Do not send cash.
Checks should be made payable to the County of Maui. If for any reason, the filing fee is not
included with your appeal, (this includes checks that are non-negotiable due to being stale-

dated, post-dated, or unsigned, etc.) your appeal will not be filed or accepted by the board.
(Chapter 203 Rules of Procedure and Forms for the Board of Review)

The 2014 appeal deadline is Wednesday, April 9, 2014. If the appeal is delivered in person,
the Real Property Assessment Division must receive the appeal form by 4:00 p.m., April 9,
2014. If the appeal is mailed, it must be postmarked on or before, April 9, 2014. To ensure your
application is received, we recommend mailing this application via certified mail with
return receipt requested along with a self-addressed stamped envelope for the retum of a
copy of your processed application for your records. One application per envelope.

The Board of Review Address is: Board of Review, County of Maui Service Center, 70 E.
Kaahumanu Avenue, Suite A16, Kahului, HI 96732.

Even though there is an appeal pending, you must pay all taxes by the due dates or penalty
and interest will be charged. Should you be successful in your appeal, any overpayment in
taxes will be refunded to you as soon as procedurally possible.

Notification of the hearing date will be sent by certified mail. Notify the Real Property
Assessment Division if any of the appellant’s information requires updating.

Rev. 3/10/2014



BOARD OF REVIEW FOR THE COUNTY OF MAUI

TAXPAYER’S NOTICE AND RECE!IPT OF REAL PROPERTY TAX APPEAL

The cost to be deposited by the taxpayer on appeal to the Board
of Review shall be $75 for each real property tax appeal.

Two complete sets of your evidence & appeal mustbe provided.

ZONE SEC. PLAT PAR. CPR

GENERAL LAND CLASS

Notice is hereby given that

whose mailing address is

(Name of Taxpayer) (Print or Type}
hereby

appeals the assessment made for the purpose of real property taxation for the year

identified by the above tax key.

(MustBe filled inif-appealing assessed v

&)

(For Official Use)

What is your opinion of total assessment value?

Total $
(For Official Use) )
County’s total assessment value
Total %

Please indicate your ground(s) of appeal (mustselect:atleast:one).

See Maui County Code 3.48.605

E-_J My opinion of total assessment value is more than 20 percent below the County’s total assessment value.

]

the methods to the property involved.

There is a lack of uniformity or inequality, brought about by inability of the methods used or error in the application of

You have been denied an exemption to which you are entitied. Please indicate your opinion of the exemption

amount $ [

D The assessment methods are unconstitutional or

and type of exe mption }

in violation of State laws or County ordinances.

D The General Land Class is incorrect. Please indicate your opinion of general land class. I:]

Remarks:

Taxpayer Checklist Signed: Dated:
Filled All Required Fields Print Name:
included 2 complete sets of evidence & appeal form Address*
Included check for $ 75 payable to: County of Maui —
address required if the appeal is signed by a representative
Signed form & entered contact information
Email
Address:
Received/Time stamped By: | can best be contacted at:
i Telephone: H Ow Oc
Entered By: Date: Local Contact: H Ow Oc
[ SEE INSTRUCTIONS - ALL HIGHLIGHTED FIELDS MUST BE FILLED TO SUBMIT APPEAL
DFT-595 .

Rev. 3/10/2014




10.

11.

12.

DFT-595

County of Maui - Department of Finance

Real Property Assessment Division
Service Center, Suite A16

70 E. Kaahumanu Avenue, Kahului, Hl 96732
(808) 270-7297 Fax (808) 270-7884

APPEAL INSTRUCTIONS AND FORM
INSTRUCTIONS FOR FILING AN APPEAL WITH THE BOARD OF REVIEW

Complete form DFT-595 7axpayer's Notice and Receipt of Real Property Tax Appeal. Keep a
copy of your completed form for your records. Read and follow instructions carefully.

Incomplete notices of appeal shall not be filed or accepted by the board. (Chapter 203 Rutes of
Procedure and Forms for the Board of Review)

Enter the tax map key and land classification found on the assessment notice. A separate
appeal must be filed for each land classification under appeal.

Enter the assessment year under appeal. (See Maui County Code 3.48.595)

Enter the appellant’s name, mailing address and phone number(s). If the appellant has a
contractual obligation to pay the property tax, the appellant must submit proof of such
obligation with the appeal. The appeal form must be signed by the appellant or his
representative. Any person representing an appellant must have a letter of authorization.

To indicate the basis for the appeal, check off the appropriate ground(s) of appeal. Evidence
used to support the ground(s) of appeal such as an appraisal report, sales contract,
construction cost estimate, etc. should be submitted with this form.

If appealing the assessed valuation, enter the appellant’s opinion of value.
Two complete sets of your evidence and appeal form must be provided.

At the time of filing, the fee of $75.00 mustbe submitted with each appeal. Do not send cash.
Checks should be made payable to the County of Maui. If for any reason, the filing fee is not
included with your appeal, (this includes checks that are non-negotiable due to being stale-

dated, post-dated, or unsigned, etc.) your appeal will not be filed or accepted by the board.
(Chapter 203 Rules of Procedure and Faorms for the Board of Review)

The 2014 appeal deadline is Wednesday, April 9, 2014. If the appeal is delivered in person,
the Real Property Assessment Division must receive the appeal form by 4:00 p.m., April 9,
2014. If the appeal is mailed, it must be postmarked on or before, April 9, 2014. To ensure your
application is_received, we recommend mailing this application via certified mail with
return receipt requested along with a self-addressed stamped envelope for the return of a
copy of your processed application for your records. One application per envelope.

The Board of Review Address is: Board of Review, County of Maui Service Center, 70 E.
Kaahumanu Avenue, Suite A16, Kahului, Hl 96732.

Even though there is an appeal pending, you must pay all taxes by the due dates or penaity
and interest will be charged. Should you be successful in your appeal, any overpayment in
taxes will be refunded to you as soon as procedurally possible.

Notification of the hearing date will be sent by certified mail. Notify the Real Property
Assessment Division if any of the appellant’s information requires updating.

Rev. 31102014 ENCLOSURE 2



BOARD OF REVIEW FOR THE COUNTY OF MAUI #

TAXPAYER'S NOTICE AND RECEIPT OF REAL PROPERTY TAX APPEAL

The cost to be deposited by the taxpayer on appeal to the Board
of Review shall be $75 for each real property tax appeal.

Two-complete sets of your evidence & appeal‘fitist:ba provided:

ZONE SEC. PLAT PAR. CPR

1 9 001 006 0000

GENERAL LAND CLASS  Agricultural/Conservatioy

Notice is hereby given that

AUWAHI WIND ENERGY LLC

whose mailing address is

(Name of Taxpayer) (Print or Type)
101 ASH STREET, HQ07, SAN DIEGO, CA 92101-3017

hereby

appeals the assessment made for the purpose of real property taxation for the year

2014  identified by the above tax key.

).

What is your opinion of total assessment value?

(Must be fillediin if. appealing asses

Totatl $ 1,033,100
(For Official Use)
County’s total assessment value
Total $

Please indicate your ground(s) of appeal (mustiseléct:atleast:one)
See Maui County Code 3.48.605

(For Official Use)

My opinion of total assessment value is more than 20 percent below the County's total assessment value.

There is a lack of uniformity or inequality, brought about by inability of the methods used or error in the application of

the methods to the property involved.

You have been denied an exemption to which you are entitied. Please indicate your opinion of the exemption

amount $ [ and type of exe mption

|

The assessment methods are unconstitutional or in violation of State taws or County ordinances.

[:l The General Land Class is incorrect. Please indicate your opinion of general land class. I___—_——]

Remarks:

Taxpayer Checklist Signed: Dated:
Filled Al Required Fields Print Name: Vito Galati
Included 2 complete sets of evidence & appeal form Address* 1000 Bishop Street
Included check for $ 75 payable to: County of Maui HﬁonOIUIU’ HI 96813
address required if the appeal is signed by a representative
Signed form & entered contact information
Email
Address:
ReceivedTime stamped By: I can best be contacted at:
‘ : Telephone:  521-9347 On ©Ow  Oc
Entered By: Date: Local Contact: 521-9347 O ow Oc
l SEEINSTRUCTIONS - ALL HIGHLIGHTED FIELDS MUST BE FILLED TO SUBMIT APPEAL
DFT-595

Rev. 3/10/2014




CADES SCHUTTE LLP

02/23/15
00021418  County of Maui No. 66665

DATE INVOICE NO. MATTER NO. REFERENCE AMOUNT

75.00

02/23/15 30488 22482-0004 Filing fee re: Appeal

TOTAL: 75.00

_GLIENT COST ADVANCE

Lunss

Eh e : | FoE VOID AFTER SIX-MONTHS 1
o . - County of Maui, Director of Finance - .- R o S 2
ORDER ' : ' o 5 V\" @
OF L

‘Counter signature required if over $500.00

mOBEEESH  nLZ:30W0LS5H OF kI Q5L
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6; Sempra Energy’

Board of Review for the County of Maui

County of Maui Service Center

70 East Kaahumanu Avenue, Suite A16

Kahului, Hawai‘i 96732

James R. Asay
Director - Corporate Yax

Sempra Energy
101 Ash Street, HQO7
San Diego, CA92101-3017

Yel: 619-696-4836
Mob: 619-207-8329
Fax: 619-656-3060
jasay@sempra.com

Re:  Auwahi Wind Energy LLC; 2013-2014 and 2014-2015 Real Property Tax Appeal; TMK

No. (2) 1-9-001-006

Ladies and Gentlemen:

I am Director — Corporate Tax of Sempra Energy, a parent company of Auwahi Wind Energy
LLC (“Auwahi”). Auwahi has authorized the law firm of Cades Schutte LLP to represent
Auwahi before the Board of Review in connection with the above appeal for the 2014-2015 tax
year, This letter also confirms that Auwahi is obligated to pay the subject real property taxes.

Respectfully,

e LA

James R. Asay
" Director — Corporate Tax
Sempra Energy

ENCLOSURE 4
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hitp://qpublic9.gpublic.net/hi_maui_display.php?KEY=190010060000

Recent Sales in Neighborhood

Recent Sales in Area

Owner Name

Mailing Address

Location

Address

Neighborhood Code
Legal Information

Generate Owhe

Year

2014
2014

Tax Period

2014-2

Building
Number

1

Section

o1
02

02
01

02

Building Number

Sale Date

Previous Parcej

ULUPALAKUA RAMNCH INC  Fee Owner
AUWAHT WIND ENERGY LLC Leasee
Show All Owners and Addresses

HC 1 BOX 901
KULA HI 96790

20100 PHLANI HWY
1242-5 )

Next Parce!

Owner and Parcel Information

Return to Main Search Page Maui Home

{Today's Date : February 19, 2015

- 190010060000

:Parcel Number

iparcel Map

.Land Area 5252.872 Acres

i Ag Dedication

i Parcel Note

) Assessment Information Show Historical Assessments
Market Agricultural Assessed oo Total Total Total
CT;ax Land Land Land B\l;"?mg Assessed Exemption Net Taxable
ass Value Value Value alue Value . Value Value
AGRICULTURAL  $ 3,586,300 | 531,500 ; $531,500 . $82064,800 | $82596300 $0 $ 82,596,300
CONSERVATION $ 75,800 $ 600 $ 600 $0 8600 %0 $ 600
Agricultural Assessment Information ) ] ]
Acres __ Description . Assessed Value
4105893 PASTUR £ 207R 523635
101 PASTUR E 20YR $ 606
82.107 ~ $410,500
963.872 . WASTE LAND e ... $98400
This parcel has land in agricultural usage and therefore agricuitural usage assessments have been made,
Current Tax Bill Information 2014 Tax Payments ~ Show Historical Taxes
i Original  © Net . Amount
Description Due Date . Penalty. . Interest A(-)”t“her Due
Real Property Tax 02/20/2015 | §242,008.98 . . %0.00 $242,008.98
_ Tax billis computed to 02/20/2015 o
Commercial Improvement Information e e e
. x . B . % ‘Building Square:
Building Type Structure Efear Built  Eff Year Buiit ) E?mPIEte Footage Sketch Value
SEMPRA WAREHS N $
OFFICE/WAREHOUSE STEEL w2 2012 75 % 6,774 501,000
Floor # Area ‘Perimeter Usage V\{all Exterior Wall Construction
Height .
o1 1920 176 WAREHOUSE i 10 5 METAL WAREHOUSE
o1 1920 176 WAREHOUSE 14 METAL WAREHQUSE
OFF ENCL
El 300 . 48 WAREHSE 1:4 NONE‘ NONE
OFF ENCL
El 1920 128 WAREHSE 10 NQNE . NONE
OFF ENCL
E2 714 a WAREHSE 14 NONE NONE
Accessory Information
Description Dimensions/Units Year Built Percent Complete Value
1 WIND POWER TURBINE 0x0 3,000/ 8 2012 100 % $ 81,563,800
Sales Information
. Instrument Instrument Valid Sale Record Land Court Land Court
Price or Other Document Type
# Type Reason Date # Cert

ENCLOSURE 5
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02/09/2012 $0
11/28/2009 $0

$
10/21/2008 | Joo ;

06/29/2006 $0

Date
10/15/2012
08/16/2012
08/16/2012
08/16/2012
08/16/2012
08/16/2012
08/16/2012
08/16/2012
08/16/2012
03/28/2012

03/28/2012

08/31/2006

Rec-ent"SaIes m Neighborhood

| A44490529

09-197252
09-85901
06-122528

Recent Sales in Area

The Maui County Tax Assessor's Ofﬁce makes every effort to p

Easements
Easements

Lease

Lease

Permit Number -

820121255
820120943

B20120942

820120941
820120940
B20120939
820120938
820120937
820120936

B20120:15

820120314

| 820061939

Previous Parcel

http:Hgpublic9.qpublic.nevhi_maui_display.php?KEY=190010060000

Grant of easement 03/07/2012
Conservation ezsement 12/29/200¢
Assignmentéet-?se, sub lease 06/04/2009
Lease 07/03/2006
Permit Information
C o ﬁéason Permit Amount
e New commercial bldg $ 1,300,000
‘Other sec notes $ 108,000
Other see notes $ 108,000
) Othér see notes $ 108,000
Other see notes $ 108,000
_E)ghcr see notes $ 108,000
Other see notes $ 108,000
' Oth_éf see noteé $108,000 .
‘Q'thérv__s_eé»__r_\prﬁe_s $ 108,000 T
]  Other see rotes $100000
Other see notes $ 100,000
. ... Otherseenotes 5 35,000
Next Parcel : Return to Main Search Page Maui Home

provided for thg _d_a_t_a hgrein, its use or interpretatior_\. ng;{tq Ug_qa_tqq: February 14, 201 5

the most accurate information possible. No warranties, expressed or implied, are

G 20810 by the Maui County Tax Assessar’s Office | Website design by gpublic.nel

2/19/2015 10:44 AM
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Electronically Filed 3
Intermediate Court of Appeals
CAAP-12-0000728
20-NQOV-2014

09:45 AWM

IN THE INTERMEDIATE COURT OF APPEALS

OF THE STATE OF HAWAI'I
---000-~-

In the Matter of the Tax Appeal of
KAHEAWA WIND POWER, LLC,
Taxpayer-Appellant-Appellee/Cross-Appellant,

v.

COUNTY OF MAUI, Appellee-Appellant/Cross-Appellee.

NO. CAAP-12-0000728

. APPEAL: FROM THE TAX APPEAL COURT
(TX. NO. 10-1-1246 and Consolidated Cases
TX NOS. 10-1-1247, 10-1-1248, 10-1-1249 & 11-1-0035)

NOVEMBER 20, 2014
FOLEY, PRESIDING JUDGE, FUJISE, and GINOZA, JJ.

OPINION OF THE COQURT BY GINOZA, J.

In this consolidated tax appeal, the County of Maui
{County) appeals, and Kaheawa Wind Power, LLC (Kaheawa) cross-
appeals, from a Final Judgment issued on July 24, 2012, by the
Tax Appeal Court of the State of Hawai‘i (Tax Appeal Court).!

This case arisesg from Kaheawa's challenges to real
property assessments issued by the County for taxing property on
‘Maui (Property) that Kaheawa leases from the State of Hawai‘i

{State). Kaheawa operates a business on the Property producing

! The Honorable Gary W.B. Chang presided.

ENCLOSURE 6



FOR PUBLICATION IN WEST'S HAWAI‘I REPORTS AND PACIFIC REPORTER

electrical power from wind energy, with the power generated by
twenty wind turbines. There are two issues before us on appeal:
first, whether the wind turbines located on the Property could be
congidered in the '"building" wvaluation for the real property
assessments under the Mauil County Code (MCC); and second, whether
property assessments issued by the County in 2010 validly
assessed the Property for retroactive taxes applicable to the
years 2007-20089.

In its appeai, the County asserts that the Tax Appeal
Court erred by ruling that the wind turbines could not be
considered in the "building" valuation for the real property
assessments, and thus, erred in granting Kaheawa's motion for
partial summary judgment and denying the County's motion for
partial summary judgment on this issue.

In its cross-appeal, Kaheawa contends that the Tax
Appeal Court erred by granting partial summary judgment to the
County as to the retroactive assessments of the Property for
taxes. Kaheawa asserts that a factual dispute exists over when
the County discovered that Kaheawa was leasing .the Property,
which made the Property taxable and which affects whether the
assessments were timely. Kaheawa also contends that the Tax
Appeal Court erred in holding that the County had an unlimited
time period in which to add the Property as "omitted property"
for assessment and taxing purposes.

We affirm the Tax Appeal Courtfs Final Judgment and
hold that: (1) the wind turbines do not constitute "real
property! for tax purposes under the MCC; and (2) the County was
entitled to retroactively assess the Property for taxes in this
case because the MCC does not create an express or implied time
limit in which the County must add "omitted property" to tax
assessment lists.

I. Case Background
A, Stipulated Facts
The parties agreed to stipulated facts, which provide

in relevant part:
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1. This consolidated action is a real property tax
appeal, filed by Kaheawa with respect to the parcel of land
identified as Tax Map Key 4-8-001-001-6001 {(the "Subject
Property”). The present consolidated action involves tax
years 2007 through 2011.

2. The Subject Property is located in the West Mauil
. mountain area, roughly three miles mauka from Maalaea
harbor. The Subject Property is leased from the State of
Hawaii. Kaheawa acquired a leasehold interest in the
Subject Property by executing General Lease No. S-5731 dated
January 19, 2005 (the "Lease"). . . .

3. The Taxpayer-Appellant, Kaheawa, is engaged in
the business of producing electrical power from wind energy.
There are currently 20 wind turbines located on the Subject
Property, each capable of independently generating
approximately 1.5 megawatts of electricity. This is a
commercial power-generating business; the electricity is
gsold to Maui Electric Cowpany, Limited (on an "as-available"
basis) and ultimately used by businesses and/ox consumers.

5. Oon or about May 17, 2010, the County issued an
"AMENDED NOTICE OF PROPERTY ASSESSMENT" for each of the
2007, 2008 and 20089 tax years. . .

6. On or about March 15, 2010, the County issued a
"NOTICE OF PROPERTY ASSESSMENT" for the 2010 tax year. . . .

7. on or about March 15, 2011, the County issued a
"NOTICE OF PROPERTY ASSESSMENT" foxr the 2011 tax year. . . .

8. The County is treating the turbines and the-
towers on which the turbines are mounted as real property
included in "building" value for real property tax
agsegsment purposes. Kaheawa asserts that the turbines and
the assoclated towers are equipment and machinexy, moveable
and not real property.

S. The turbines are mounted on towers, which are
bolted onto poured concrete foundation slabs. Kaheawa does
not dispute that the poured concrete slabs are affixed to
the land,* and thus are real property, included within
“building" value for real property tax purposes.

10. The turbines and the towers are bolted in place.
They can be unbolted and removed without any harm to either
the equipment or the land.

13. The turbines and towers wexe purxchased as
commercially available hardware.?

19. For building permit purposes, Kaheawa had to
submit plans and drawings for the concrete foundation slabs.
Kaheawa did not have to obtain a building permit, or submit
plans and drawings, for the turbines and the towers.
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20. The towers came with an instruction booklet from
the manufacturer, as opposed to a set of blueprints for
construction drawn by an architect. .

21. When the turbines and towers were purchased and
placed in service, Kaheawa claimed a Capital Goods Excise
Tax Credit for Hawaii state income tax purposes. Under HRS
§235-110.7, the Capital Goods Excise Tax Credit only applies
to "tangible personal property" that meets certain
requirements. Thus, in order to get the credit, the
property involved must be "tangible personal property.' HRS
§235-110.7(e) says that: '

"Tangible personal property" does not include
tangible personal property which is an integral
part of a building oxr structure . .

22, The Department of Taxation of the State of
Hawaii allowed the Capital Goods Excise Tax Credit claimed
by Kaheawa. .

23. Kaheawa's Lease specifically requires the
removal of the turbines and towers at the end of the Lease
term, subject to a right of the Lessor to elect to take
ownership.

! v"Affixed" meaning that the slabs could not be removed
without significant damage to the slabs themselves and/or the
gurrounding land.

/
? As with many products, "Some assembly required."

B. Procedural History

Kaheawa initiated this action by filing appeals with
the Tax Appeal Court from the respective notices and amended
notices of property assessment issued by the County for the years
2007 through 2011. In its appeals, Kaheawa challenged the
County's treatment of alleged personal property as being part of
the building value. Kaheawa also challenged the County's
issuance of amended notices in 2010 that retroactively assessed
the Property for the previous years of 2007, 2008, and 2009.2

On Januaxy 18, 2012, Kaheawa filed a motion foxr partial
summary judgment, arguing that the wind turbines and towers are
not real property for purposes of real property taxes. On
January 19, 2012, the County filed a cross motion on the same
igssue. At a Februaxy 13, 2012 hearing, the Tax Appeal Court held

? These separate appeals were consolidated into a single action before
the Tax Appeal Court.
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that the wind turbines and towers do not constitute real property
for real property tax assessment purposes. On April 9, 2012, the
Tax Appeal Court filed an order denying the County's motion for
summary judgment, and also an order granting Kaheawa's motion for
partial summary judgment, holding as a matter of law that "the
towers and turbines which are located on the subject property are
not within the definition of ‘real property' for purposes of the
real property tax."

The Tax Appeal Court's April 9, 2012 orders thué
determined that the wind turbines and towers could not be
included in the real property valuation for the assessments.
Because the assessments covered mecre than just the wind turbines
and towers, a remaining issue was whether the County properly
issued amended notices of property assessment in 2010 retroactive
back to 2007, 2008, and 2009.

On June 7, 2012, the County filed a motion for partial
summary judgment, arguing that the 2010 amended notices of
property assessment for 2007, 2008, and 2009 were proper. The
County explained that up until 2005, the Property was exempt from
taxation because it is owned by the State and real property owned
by the State is exempt from property taxes under MCC § 3.48.530
(2014). In 2005, the State leased the Property to Kaheawa, and
thus the Property became taxable. The County argued that
although the amended property assessments were not issued until
May 17, 2010, the assessments were proper and not invalid due to
their timing.

On June 22, 2012, Kaheawa filed a memorandum in
opposition to the County's motion for partial summary judgment,
arguing that summary judgment was inappropriate. Specifically,
Kaheawa argued that the County "discovered" the lease when the
County received the lease with other recorded documents in 2005,
and that upon discovering the lease, the County had a duty to add
the Property to the tax assessment list within a reasonable time.

On July 16, 2012, the Tax Appeal Couxt held a hearing
on the County's motion for partial summary judgment and granted

the motion. The Tax Appeal Court's subsequent order stated that

5
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"[tlhe Court finds that there is not an express or implied time
limitation on the County of Maui's ability to make real property
tax assessments, and thus the County was legally entitled to make
retroactive assessments of the subject property.* '

On July 24, 2012, the Tax Appeal Court entered the
Final Judgment.

On August 22, 2012, the County filed a notice of appeal
from the Final Judgment challenging the grant of partial summary
judgment to Kaheawa regarding the wind turbines. On August 23,
2012, Kaheawa filed a notice of appeal from the Final Judgment
challenging the grant of partial summary judgment to the.County
regarding the retroactive assessments.?

II. Standard of Review

We review the Tax Appeal Court's grant of summary
judgment de novo. Kamikawa v. Lynden, 89 Hawai'i 51, 54, 968
P.2d 653, 656 (1998). Moreover, "[ilnasmuch as the facts here
are undisputed and the sole guestion is one of law, we review the
decision of the Tax Appeal Court under the right/wrong standard."®
Id. (citations and internal guotation marks omitted).

In this case, we must interpret provigions of the Maui

County Code.

When interpreting a municipal ordinance, we apply the
same rules of construction that we apply to statutes. The
interpretation of a statute is a question of law reviewable
de novo. The purpose of the ordinance may be obtained
primarily from the language of the ordinance itself;
however, in order to construe the ordinance in a manner
consgistent with its purpose, the language must be read in
the context of the entire ordinance.

> On September 10, 2012, the Tax Appeal Court entered a First Amended
Final Judgment, but there is nothing in the record to indicate the basis for
this amended judgment. It appears that the Flrst Amended Final Judgment is a
nullity because it was entered after the notices of appeal were filed and
without any jurisdictional basis. '"Generally, the filing of a notice of
appeal divests the trial court of jurisdiction over the appealed case." TSA
Int'l Ltd. v. Shimizu Corp., 92 Hawai‘i 243, 265, 990 P.2d 713, 735 (1999).
Granted, Rule 4 of the Hawai‘i Rules of Appellate Procedure provides a few
limited exceptions to the general rule, but, otherwise, a trial court may not
usually make substantive changes to a judgment after the filing of the notice
of appeal unless the presiding appellate court issues an order that remands
the case to the trial court for that purpose. Life of the Land v. Ariyoshi,
57 Haw. 249, 252, 553 P.2d 464, 466 (1976).

6
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Weinberg v. City & Cnty. of Honolulu, 82 Hawai‘i 317, 322, 922
P.2d 371, 376 (1996) (citations and internal quotation marks

omitted) .
III. Discussion
A. The Wind Turbines Are Not "Real Property" Pursuant To

MCC § 3.48.005

The County contends that the Tax Appeal Court erred in
granting partial summary judgment to Kaheawa on the basis that
the wind turbines are not taxable "real property! under MCC
§ 3.48.005 (2012).* The County does not assert that any material
facts are in dispute, but argues that the Tax Appeal Court erred
in interpreting applicable provigions of the MCC.

At the time the County assessed Kaheawa's Property
relevant to this case,® MCC § 3.48.005(B) defined "real property"

as follows:

"Property" or "real property" means and includes all land
and appurtenances thereof and the buildings, structures,
fences, and improvements erected on or affixed to the same,
and any fixture which is erected on or affixed to such land,
building structures, fences and improvements, including all
machinery and other mechanical or other allied equipment and
the foundations thereof, whose use thereof is necessary to
the utility of .such land, buildings, structures, fences, and
improvements, or whose removal therefrom cannot be
accomplished without substantial damage to such land,
buildings, structures, fences, and improvements, excluding,
however, any growing crops.

Given the arguments of the parties, the County's appeal turns on
whether the wind turbines are either "improvements" or "fixtures®

within the definition of "real propexty" under MCC § 3.48.005.

* We note that, although the Tax Appeal Court's ruling held that both
the wind turbines and towexs were not taxable real property, the County's
points of error and briefing on appeal only contend error with regard to the
wind turbines. We thus limit our review to whether the wind turbines could be
included in the assessments as real property.

5 It does not change our analysis, but we note that subseguent to the
relevant period in this case, the Mauil County Council amended the definition
of "real property" in MCC § 3.48.005 and added language pertaining to "wind
energy conversion property that is used to convert wind energy to a form of
usable energy{.]* MCC '§ 3.48.005 {(2013).

7
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1. The Exemption In MCC § 3.48.520 Does Not Help To
Define "Improvement"

The County first contends that the wind turbines are
taxable as '"alternate energy improvements." To be clear, the
County does not point to any provision in the MCC that provides
for a tax on alternate energy improvements. Rather, the County
points to the provisions in MCC § 3.48.520 (2014) that set forth
a tax exemption related to alternate energy improvements.

MCC § 3.48.520 provides, in relevant part:

3.48.520 Alternate energy improvements.

A. As used in this section, “"alternate enexqgy
improvement" means any construction or addition, alteration,
modification, improvement, or repair work undertaken upon or
made to any building which results in:

1. The production of emergy from a source, or uses a
process which does not use fossil fuels, nuclear fuels or
geothermal source. Such energy source may include but shall
not be limited to solid wastes, wind, solar, or ocean waves,
tides, or currents. Alternate energy production or energy
byproducts transferred, marketed, or sold on a commercial
basis shall not qualify for exemption under the provisions
of this section. . .

B. The value of all improvements in the county (not
including a building or its structural components, except where
alternate energy improvements are lncorporated into the building
and then only that part of the building necessary to such
improvement) actually used for an alternate enerqgy improvement
shall be exempted from the measure of the taxes imposed by this

chapter.

(Emphasis added.)

The County argues that, because MCC § 3.48.005 taxes
"improvements” to the land, we must consider the exemption in MCC
§ 3.48.520 because it is critical in determining whether the wind
turbines are "improvements." In sum, the County's position is
that MCC § 3.48.520 contemplates alternative energy improvements,
including wind energy improvements, and the County chose to
exempt from taxation oniy those alternative energy improvements
not used for commercial purposes. Although this argument might
have surface appeal, the actual language of MCC § 3.48.520 does

not support the County's position and at most creates ambiguity.
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The County argues extensively that we must give
significant effect to the "or" contained in the definition of
"alternate energy improvement” in MCC § 3.48.520, subsection (A).
Apparently in recognition of the fact that the wind turbines are
not attached to or part of any building, the County argues that
the definition of "alternate energy improvement" in subsection
(p) applies to any "construction" or any "addition, alteration,
modification, improvement, or repair work undértaken upon or made
to any buildingl[,]" which results in "[t]he production of énergy
from a source, or uses a process which does not use fossil fuels,
nuclear fuels or geothermal source." The County's argument
concludes that the wind turbines in this case are within the
standard definition of "construction, "® and thus are an
"alternate energy improvément." In our view, the County'sg
arguments miss the mark and lead to ambiguity.

The County's arguments ignore the actual tax exemption
language, which is get out in MCC § 3.48.520, subsection (B).
Subsection (B) provides in relevant part that "[t]he value oﬁ all

improvements in the county . . . actually used for an alternate

energy improvement shall be exempted from the measure of the

taxes imposed by this chaptexr." (Emphasis added.) Thus, if
anything, MCC § 3.48.520 recognizes that there may be
"improvements" that are "used for an alternate enexgy
improvement[,]" (emphasis added) but it does not sguggest the
reverse —-- that all "alternate energy improvements' are
"improvements" for purposes of MCC § 3.48.005. Based on our
reading of MCC § 3.48.520, that provision does not dictate that
the wind turbines in this case are "improvements" under MCC
§ 3.48.005.

We further note that Hawai‘i courts have held that the
rule of strict construction applies in tax cases and if doubt
exists as to the'construction of a taxing statute, the doubt

should be resolved in favor of the taxpayer. See Narmore v.

¢ Relying on the definition provided in Black‘’s Law Dictionary (7th ed.
1999), the County offers the definition of “comstruction" as ¥“[t]lhe act of
building by combining or arranging parts or elements; the thing so built."

S
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Kawafuchi, 112 Hawai‘i 69, 82, 143 P.3d 1271, 1284 (2006},
superseded by statute on other grounds, HRS §§ 232-16, -17 (Supp.
2013); In re Fasi, 63 Haw. 624, 629, 634 P.2d 98, 103 (1981); In
re Hawaiian Tel. Co., 61 Haw. 572, 578, 608 P.24 383, 388 (1980).
At a minimum, we conclude there is doubt as to the County's
construction of the exemption in MCC § 3.48.520 as indicating
that the wind turbines must be taxable "improvements" under MCC
§ 3.48.005.

2. The Wind Turbines Are Not "Improvements"

The County next argues that the wind turbines are
taxable under the standard definition of "improvements." The
County urges this court to apply the Black's Law Dictionary
definition, which defines "improvement" as "{aln addition to real
propexty, whether permanent or not; esp., one that increases its
value ox utility or that enhances its appearance." Black's Law
Dictionary 826 (9th ed. 2009). Considering the particular issue
before us, we disagree that the broad definition of "improvement*"
advanced by the County applies to the wind turbines in this
case.’

As recognized in the parties' stipulation, Kaheawa
asserts that the wind turbines are equipment and machinefy. The
County, in its opening brief, algo expressly recognizes that

"{tlhe turbines are plainly machinery." (Emphasis added.) In
MCC § 3.48.005, certain types of "machinery" are incorporated as
part of the description of a "fixture." Given this context, and

reading MCC § 3.48.005 as a whole, applying the broad definition
of improvement asserted by the County would ignore the more

specific language related to fixtures and machinery. As Kaheawa
points out, the Hawai‘i Supreme Court has recognized the doctrine
of statutoxry construction known as noscitus a sociis, which helps

to guide our interxpretation of MCC § 3.48.005 in this case.

There is a rule of construction embodying the words noscitus
a sociis which may be freely translated as “"words of a
feather flock together," that is, the meaning of a word is
to be judged by the company it keeps. This is really a

7 We make no comment on whether the definition of “improvement"
proposed by the County may apply in other clrcumstances.

10
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particular rule under the general rule of interpretation
that the meaning to be given to a writing is controlled by
the context; taken from thé context, both words and
sentences may be made to mean something very different from
what the authors intended.

Advertiser Publ'g Co. v. Fase, 43 Haw. 154, 161 (Haw. Terr.
1959); see also State v. Deleon, 72 Haw. 241, 244, 813 P.24 1382,
1384 (1991) (citing Advertiser for the above proposition); In re
Pac. Marine & Supply Co., 55 Haw. 572, 578, 524 P.2d 890, 895
(1974) (applying noscitus a sociis in an appeal from the Tax
Appeal Court). As further elaborated,

[nloscitur a sociis may be explained as a doctrine of
statutory construction that requires that the more gemeral
and the more specific words of a statute must be considered
together in determining the meaning of the statute, and that
the general words are restricted to a meaning that should
not be inconsistent with, or alien to, the narrower meanings
of the more specific woxds of the statute.

In re Pac. Marine & Supply Co., 55 Haw. at 578 n.5, 524 P.2d at
895 n.5 (emphasis added); see also Kam v. Noh, 70 Haw. 321, 326,
770 P.2d 414, 418 (1989) (noting as to statutory construction
that "each part ox section should be construed in connection with
every other part or section so as to produce a harmonious
whole[]").

If the County's broad interpretation of an improvement
was applied in this case, the language in MCC § 3.48.005 related
to fixtures and machinery would be rendered meaningless.

It is a cardinal rule of statutory construction that the
courts are bound, if possible, to give effect to all parts
of a statute, and no sentence, clause or word shall be
construed as surplusage if a construction can be
legitimately found which will give force to and preserve all
the words of the statute.

In re Ainoa, 60 Haw. 487, 490, 591 P.2d 607, 609 (1979); see also
Potter v. Hawaii Newspaper Agency, 89 Hawai‘i 411, 422, 974 P.2d
51, €62-63 (1999) ("Our rules of statutory construction reguire us
to reject an interpretation of [a] statute that renders any part
of the statutory language a nullity."). The term "improvements"

still encompasses a variety of things and is not rendered
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meaningless by our interpretation of MCC § 3.48.005.° But here,
it cannot apply to '"machinery" which is specifically addressed as
part of the "fixture" analyeis.

We must therefore consider whether the wind turbines
are the type of "machinery" that come within the parameters of
"fixture" set forth in MCC § 3.48.005.

3. The Wind Turbines Are Not "Fixtures' As Provided

In MCC § 3.48.005

The relevant part of MCC § 3.48.005 related to

ﬁfixtures" provides that "real property" includes

any fixture which is erected on or affixed to such land,
building structures, fences and improvements, including all
machinery and other mechanical or other allied equipment and
the foundations thereof, whose use thereof is necessary to
the utility of such land, buildings, structures, fences, and
improvements, or whose removal therefrom cannot be
accomplished without substantial damage to such land,
buildings, structures, fences, and improvements, excluding,
however, any growing crops.

We first niote that the parties have stipulated that the
wind turbines are mounted on towers, which are beolted onto poured
concrete foundation slabs. Kaheawa does not dispute that the
concrete slabs are affixed to the land and that the slabs are
thus part of the real property. Given these facts, the County
contends, and Kaheawa does not raige any counter argument, that
the turbines are affixed to the real property.

Thus, the wind turbines are "fixtures" and consequently
"real property' in this case if: (1) the use of the wind turbines
is necessary to the utility of the land, buildings, structures,

fences, and improvements; or if (2) the removal of the wind

8 An "improvement" is broader than a "fixture." In general terms,

a fixture by definition is an improvement to real property,
but an improvement to real property need not be a fixture.
Stated another way, a fixture is a former chattel which,
while retaining its separate physical jidentity, is so
connected with the reality [sic] that a disinterested
observer would consider it a part thereof, whereas an
improvement, after being installed, may not have an identity
separate from the overall system or building in which it is
located.

35A Am. Jur. 2d Fixtures § 2 (2001) (footnote omitted).

12
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turbines cannot be accomplished without substantial damage to the
land, buildings, structures, fences, and improvements. See MCC
§ 2.48.005.

The parties do not disgpute that removal of the wind
turbines can be accomplished without damage to the land or any
gstructures or improvements. The parties have stipulated that the
turbines and towers are bolted in place and that *[t]lhey can be
unbolted and removed without any harm to either the equipment or
the land." Moreover, the County does not argue that there are
any disputed facts indicating that damage would result from
removal of the wind turbines. Thus, the wind turbines are not
"fixtures" under that prong. V

However, the parties dispute whether the wind turbines
are "necessary to the utility of [the] land, buildings,
structures, fences, and improvements[.]" The County argues that
the land is in use as a wind farm, and the wind turbines are
absolutely necessary to that utility. Kaheawa argues instead
that the proper construction of MCC § 3.48.005 requires that the
machinery be necessary to the general inherent utility of the
land or realty. The MCC provides no guidance as to whether
"utility" should be construed to mean general utility oxr utility
that is specific to the particular business or use of land at the
time. We therefore look to traditional common law "fixture”
analysis for guidance. See Peters v. Weatherwax, 69 Haw. 21, 27,
731 P.24d 157, 161 (1987) (" [T]lhe interbretation of well-defined
words and phrases in the cémmon law carries over to statutes
dealing with the same or similar subject matter." (citation and
internal quotation marks omitted)) .

Traditional common law "fixture" analysis supports
Kaheawa's assertion that the "utility" in guestion refers to the
general inherent utility of the land or realty. The traditional
common law test for determining whether an item of personal

property has become a "fixture" requires three elements:

(1) the actual or constructive annexation of the article to
the realty, (2) the adaptation of the article to the use or
purpose of that part of the realty with which it is
connected, and (3} the intention of the party making the

13
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annexation to make the article a permanent accession to the
freehold.

35A Am. Jur. 2d Fixtures § 4 (emphasis added); see Cartwright v.
Widemann, 9 Haw. 685, 690-91 (Haw. Kingdom 1892) superseded on
other grounds, RLH § 8871 (1945), as recognized in Hess v. Paulo,
38 Haw. 279 (Haw. Terr. 1949),; Arizona Dep't of Revenue v.
Arizona Outdoor Advertisers, Inc., 41 P.3d 631, 633-34 (Ariz. Ct.
App. 2002} ; Perez Bar & Grill v. Schneider, 2012 WL 6105324,
2012-0Ohio-5820, at Y16 (Ohio Ct. App. 2012);® 8 Richard R.
Powell, Powell on Real Property § 57.05[2]}[a]l, at 57-29 (Michael
Allen Wolf ed., 2012); 5 Thompson on Real Property § 46.01l(e), at
710 (David A. Thomas & N. Gregory Smith eds., 2007).

For purposes of this case, in determining how to
construe "utility" in MCC § 3.48.005, we focus on the second
element of the traditional fixture test -- "the adaptation of the
article to the use or purpose of that part of the realty with
which it is connected[.]" Although we recognize that courts
throughout the country are not consistent in how they view this’
part of the test, we believe the discussion in Zangerle v.
Republic Steel Corp., 60 N.E.2d 170 (Ohio 1945) most -
appropriately guides our decision in this case. In Zangerle, a
company that operated steel plants challenged the tax assessment
of machinery and equipment as improvements on the land rather
than as personal property. Id. at 173. Addressing the second
part of the traditional fixture test, the Ohio Supreme Court
relied on the following:

The genexal principle to be kept in view, underlying all
questions of this kind, is the distinction between the
business which is carried on in or upon the premises, and
the premises, or locus in quo. The former is personal in
its nature, and articles that are merely accessory to the
business, and have been put on the premises for this

° Pursuant to the Ohio Supreme Court's "Supreme Court Rules for the
Reporting of Opinions" (Rep.Op.R.), "[tlhe Supreme Court hereby designates the
Supreme Court website as the Ohio Official Reports for opinions of the courts
of appeals and the Court of Claims as of July 1, 2012." Rep.Op.R. 3.2.
Additionally, "(alll opinions of the courts of appeals issued after May 1,
2002 may be cited as legal authority and weighted as deemed appropriate by the
courts without regard to whether the opinion was published or in what form it
was published.” Rep.Op.R. 3.4. Perez Bar & Grill, decided on December 10,
2012, can be found on the Ohio Supreme Court websaite.
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purpose, and not as accessions to the real estate, retain
the personal character of the principal to which they
appropriately belong and axre subservient. But articles
which have been annexed to the premises as accessory to it,
whatevex business may be carried on upon it, and not
peculiarly for the benefit of a present business which may
be of a temporary duration, become subservient to the realty
and acquire and retain its legal character.

Id. at 177 (citation and internal quotation marks omitted).

The principles discussed in Zangerle are consistent
with the only Hawai'i case that appears to touch on this issue.
In Cartwright, the Supreme Court of the Kingdom of Hawai‘i held
that machinery used as part of an iron works company (including
lathes, an emery wheel, a drill press, a milling machine, a
shaping machine and a grinding machine), most of which were
fastened to the flooring of a building or overhead, were not
fixtures. 9 Haw. at 688-89. The court noted that the machines
were Yemovable without injury to themselves or to the building.
Id. at 689. Significantly, the court also stated that "moveable
machines, whose number and permanency are contingent upon the
varying conditions of the business differ from engines and
boilers and other articles secured by masonry and designed to be
permanent and indispensable to the enjoyment of the freehold."
Id. at 691. '

The principles in Zangerle have also been reaffirmed in
more recent Ohio cases and recognized in a legal treatise. See
In re Jarvis, -310 B.R. 330, 337-39 (Bankr. N.D. Ohio 2004)
(relying on Zangerle and recognizing that chattel specific to the
type of business conducted on the realty will retain its
character as personal property); Perez Bar & Grill, 2012 WL,
6105324, 2012-Ohio-5820, at Y18 (quoting Zangerle); 8 Powell,
supra, § 57.05[4]1[bl], at 57-40 (citing Zangerle and stating that
“[t]lhe distinction between chattel and realty should be
acknowledged inasmuch as realty is capable of many varying uses
and accordingly that which may be indispensable for one
particular use may be dispensable for another{]"); see also
Rothermich v. Union Planters Nat'l Bank, 10 S8.W.3d 610, 617 (Mo.
Ct. App. 2000) (holding that a bowling alley's pin-setting

machines were not fixtures and, as to the "adaptation" element in
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the fixture test, "[tlhe item in question should be peculiarly
adapted to the real property or premises{}* and "[aln item usable
at other locations is not peculiarly adapted for use on the land
in gquestion[]").

The County concedes it knows of no case in which wind
turbines like those in this case have been treated as real
property. Kaheawa, however, notes that in Energrey Enterprises,
Inc. v. Oak Creek Energy Systems, Ihc., 119 B.R. 739, 742 (E.D.
Cal. 1990), a federal district court held that the towers,
motors, machinery, turbines and other related articles of wind
towers were not fixtures, whereas the foundations of the wing
towers were fixtures. Energrey Enterprises dealt with whether a
mechanic's lien existed, but the issue was resolved in part based
on general fixture law and thus the case has persuasive value.

In this case,-the wind turbines are only necessary to
the utility of the land or realty given the particular business
that Kaheawa is currently operating. The wind turbines are not
accessory or useful to the land "whatever business may be carried
on upon it[.]" Zangerle, 60 N.E.2d at 177. Thus the wind
turbines are not "fixtures" and are not "real property."

We therefore agree with the Tax Appeal Court's ruling
that the wind turbines are not "real property! under the MCC for
purposes of the real property tax. Summary judgment in favor of
Kaheawa on this issue was proper.

B. The MCC Provides No Time Limit In Which The County Must

Make "Omitted Property" Assessments

In its cross-appeal, Kaheawa argues that the Tax Appeal
Court erred in grénting partial summary judgment to the County on
the issue of the retroactive property assessments. As previously
noted, the County issued amended notices of property assessment
in 2010 for each of the years 2007, 2008, and 2009.

The parties do not dispute the County's position that
while State property is not taxable under the MCC, the Property
became taxable once it was leased by the State to Kaheawa. The
parties have stipulated that the lease between the State and
Kaheawa is dated January 19, 2005. Moreover, based on the

16
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declaration and deposition testimony of Marcy Martin {Martin),
the Property Technical Officer for the County's Real Property Tax
Division, the lease was recorded and included in a disc of
recorded documents that was provided to the County sometime in
the early part of 2005. According to Martin, due to a backlog of
documents and a lack of manpower, the County did not discover
that the Property had become taxable until December 2008. Martin
further attested that, once it was determined that the Property
was taxable, the County sought to assess its wvalue, reguested
information from Kaheawa which Kaheawa did not provide and which
delayed the assessment, and the County ultimately assessed the
Property based on a valuation manual.

Kaheawa contends on appeal that the Tax Appeal Court
erroneously concluded that it was immaterial when the County
discovered Kaheawa's lease of the Property, and relatedly, that
the Tax Appeal Court erred in holding that the County had an
‘unlimited time period in which to make "omitted property"
assessments of the Property after the County discovered the
omission. Kaheawa argues that the County had notice of the
Property's non-exempt status upon receiving the disc containing a
copy of the lease in 2005 and improperly failed to make an
assegsment until five years later. Kaheawa further points to
Martin's deposition in which she testified that she and others in
the tax division could see the wind turbines installed on the
Property. KXaheawa urges that we interpret MCC § 3.48.165(a)
(2014) as mandating the County to act upon its discovery of
property that has been omitted from the assessment lists, such
that the County's delinquent assessments for tax years 2007,
2008, and 2009 are illegal and void.

The County responds that Kaheawa's arguments fail
because, undexr a proper reading of the relevant MCC provisions,
there is no time limitation on adding omitted property to
assessment lists and, even if there were such time limitations,
the MCC provides that an untimely assessment is not illegal or

invalid.
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We need not and thus do not reach Kaheawa's argument
that there is a genuine issue of material fact as to when the
County discovered the lease, because we agree with the Tax Appeal
Court's determination that the date the County discovered the
lease 1s not a material fact in this case. The Tax Appeal Court
was correct that under the MCC fthere is not an express or
implied time limitation on the County of Maui's ability to make
real property tax assessments, and thus the County was legally
entitled to make retroactive assessments of the subject .
property. " 4

Pursuant to MCC § 3.48.135 (2014), each tax year the
County prepares "from the records of taxable properties a. list in
duplicate of all assessments made[.]" MCC § 3.48.140 (2014)
allows for changes in the assessment lists as follows:

3.48.140 Changes in assessment lists,

Except as specifically provided in this chapter, no
changes in, additions to, or deductions from the real
property tax assessments on the assessment lists prepared as
provided in Section 3.48.135 shall be made except to add
thereto property or assessments which may have been omitted
therefrom|.]

(Emphasis added.)

MCC § 3.48.165{(A) also addresses adding omitted
property to assessment lists. Thig section provides in relevant
part that, "if for any other reason any real property has been
omitted from the assessment lists for any vear or vears, the

director shall add to the lists the omitted property." (Emphasis
added.)

MCC § 3.48.145 (2014) provides that assessments are
valid even if not completed within the time required by law:
3.48.145 Validity of assessments.
No assessment or act relating to the assessment or
collection of taxes under this chapter shall be illegal or
invalidate such assessment, levy, or collection on account

of mere informality, nor because the same was not completed
within the time required by lawl(.]

A plain reading of the MCC provisions referenced above
establishes that they expressly allow for the retroactive

assessment of properties for taxing purposes, and they do not
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contain a time limit in which the County can place '"omitted
property" on the assessment lists. See Weinberg, 82 Hawai'i at
322, 922 P.2d at 376; Ross v. Stouffer Hotel Co. (Hawai‘i), 76
Hawai‘i 454, 461, 879 P.2d 1037, 1044 (1994) ("It is a cardinal
rule of statutory interpretation that, where the terms of a
statute are plain, unambiguous and explicit, we are not at
liberty to look beyond that language for a different meaning.").
Kaheawa, however, emphasizes the language in MCC
§ 3.48.165(A) that states that the County "ghall add to the lists
the .omitted property[,]1" and argues that once the real property
tax division knew that the lease existed, and thus that the
Property had become taxable, the County had a duty to put the
Property on the assessment list in a timely manner. First, even
assuming there was some time limit implied in MCC § 3.48.165(A),
MCC § 3.48.145 explicitly states that an assessment is not
illegal or invalid because it "was not completed within the time
required by law[.]" Therefore, the date on which the County
"discovered" the Property's non-exempt status is not material
under the provisions of the MCC. Second, Kaheawa fails to cite
authority that supports its position that a mandatory duty to add
omitted property to assessment lists thereby creates a time limit
under which delinquent actions are deemed illegal or void.
Kaheawa cites to Jack Endo Electric Inc. v. Lear
Siegler,‘Inc., 59 Haw. 612, 616, 585 P.2d 1265, 1269 (1978) and
Aspinwall v. Tanaka, 9 Haw. App. 396, 404, 843 P.2d 145, 149
{1992) for the proposition that the County's failure to follow
the mandate of MCC § 3.48.165(A) -- which Kaheawa circuitously
alleges is to add the omitted property to assessment lists upon
discovery of the lease -- "render([s] the proceeding to which it
relates i1llegal and void." However, Endo and Aspinwall have no
bearing here because neither case stands for the proposition that
mandatory language in a statute somehow creates a time limit when

no such time limit exists in the applicable statute.?

1  Endo and Aspinwall involved the interpretation of statutes that
allegedly contained mandatory language and Iin each case the court noted that
{continued...)
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Based on our reading of the relevant MCC provisions,
the County was authorized to retroactively assess the Property
and there is no time limit delineated in the MCC in which the
County must add omitted property to assessment lists.

We further recognize, however, that there may be
circumstances in which retroactive tax assessments may violate
constitutional rights. In a footnote in its reply brief, Kaheawa
raigsed for the first time the argument that the retroactive
imposition of taxes presents due process concerns, citing to
McKesson Corporation v. Division of Alcoholic Beverages &
Tobhacco, 496 U.S. 18 -(1990) and In re Tax Appeal of County of
Maui v. KM Hawaii Inc., 81 Hawai‘i 248, 915 P.2d 1349 (1999).
Kaheawa does not indicate that it raised this issue in the Tax
Appeal Court and clearly did not raise the issue in its opening
brief on appéal. Thus, we could deem this argument waived. See
Hawai‘i Rules of Appellate Procedure (HRAP) Rule 28(b) (4) and
(7). However, because it is a significant issue that bears
addressing, we consider 1t here. See Clark v. Arakaki, 118
Hawai‘i 355, 360 n.5, 191 P.3d 176, 181 n.5 (2008) {noting that
despite violations of HRAP Rule 28, "because of the importance of
the issue raised," the court would address the arguments on the
merits) .

As expressed by the United States Supreme Court in
McKesson and reiterated by the Hawai'i Supreme Court in KM
Hawaii:

[T)he retroactive assessment of a tax increase does mnot

necessarily deny due process to those whose taxes are

increased, though beyond some temporal point the retroactive

imposition of a significant tax burden may be "so harsh and

oppressgive as to transgress the constitutional limitation,"

depending on “the nature of the tax and the circumstances in
which it is laid."

i (...continued)
"if the provision is mandatory, the failure to follow it will render the
proceeding to which it relates illegal and void. If the provision is
directory, however, the observance of the provision will not be necessary to
the validity of the proceeding." Endo, 59 Haw. at 616, 585 P.2d at 1269;
Aspinwall, 9 Haw. App. at 404, 843 P.2d at 149 (block quote format and

brackets omitted).
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McKesson, 4%6 U.S5. at 40 n.23 (citation omitted); KM Hawaii, 81
Hawai‘i at 257 n.12, 915 P.2d at 1358 n.12 (citation omitted).

In this case, the Property was retroactively assessed for tax
purposes in 2010 going back to the tax years 2007, 2008, and
2009. The only harm that Kaheawa argues in this case resulting
from the retroactive assessments was surprise, in that it had not
planned for the taxes. Given these circumstances, Kaheawa has
failed to present a basis for us to determine that the tax burden
is "so harsh and oppressive as to transgress the constitutional
limitation[.]" Therefore, Kaheawa's due process argument does
not have merit in this case.

In sum, the Tax Appeal Court properly granted summary
judgment to the County with regard to the retroactive assessments
in this case.

IV. Conclusion

Based on the foregoing, we affirm the Final Judgment

issued on July 24, 2012, in the Tax Appeal Court of the State of

Hawai‘i.
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Board of Review for the County of Maui
April 4, 2013
Page 2

I BACKGROUND

The property at issue in this appeal (the “Property”) is located at Ulupalakua
Ranch on the southeast coast of Maui. Ex. 1 § 3 (Asay declaration). The Property is
leased by Auwahi from Ulupalakua Ranch, Inc. Ex. 7 (lease); Ex. 8 (assignment of
lease). Under the lease, Auwahi is required to pay certain real property taxes for
the Property and the term of the Lease is greater than fifteen years. Ex. 7 at 4-5
(§ 6), 9 (f 11.1). Accordingly, Auwahi has the right to appeal the assessment. See
MCC §§ 3.48.150(A), 3.48.600; Hawai‘i Revised Statutes (“HRS”) § 232-1.

At the Property, Auwahi is engaged in the business of using wind power to
produce electricity, which is sold to Maui Electric Company Limited. Ex. 1 § 4. The
wind farm’s eight wind turbines generate enough electricity to power approximately
10,000 typical Maui homes and help the State of Hawai‘l to reach its goal of
securing 40% of its electricity from renewable sources by 2030. Id.; HRS
§ 269-92(a)(4); see also 2009 Haw. Sess. L. Act 155, § 10. In line with its renewable
energy goals, the State of Hawai‘i has given another wind farm on Maui a capital
goods excise tax credit for the Turbines because it found the Turbines to qualify as
“tangible personal property.” Ex. 9 at 5 (Y 21) (stipulation of facts in the case of In re
Appeal of Kaheawa Wind Power, LLC, T.A. No. 10-1-1246 (the “Kaheawa case”)).
Auwahi expects to be eligible to claim the credit with its 2012 Hawai'l income tax
return, which will be filed later this year, because the Turbines qualify as “tangible
personal property.” Ex. 1 Y 4.

The County, however, has taken a different view. For tax year 2013, the County
has classified Auwahi’s wind turbines and towers as “real property” and assessed
the building value at $84,766,300. Id. § 5. Of that amount, $84,173,200 is
attributable to the Turbines. Id. Auwahi disputes, among other things, the County’s
classification and asserts that the Turbines are personal property, not real property,
for taxation purposes.

I1. THE STATE TAX APPEAL COURT HAS CONCLUDED THAT TURBINES ARE NOT
“REAL PROPERTY” UNDER THE MCC.

In deciding this issue, the Board of Review will not be writing on a blank slate.
Just last year, the Tax Appeal Court! concluded that wind Turbines do not qualify

I The Tax Appeal Court is authorized to review the Board of Review’s decisions.
See MCC §§ 3.48.595, 3.48.650(A); HRS § 232-17.
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as “real property” under the MCC. Specifically, the Court ruled that, “as a matter of
law, the towers and turbines which are located on the subject property are not
within the definition of ‘real property’ for purposes of the real property tax.” Ex. 6
at 2 (4/9/12 order in the Kaheawa case) (emphasis in original).

The Tax Appeal Court’s reasoning is straightforward:
1. The Turbines are “machinery” or “equipment.”
2. For “machinery” or “equipment” to qualify as “real property”
under the MCC, it must either be (a) not removable without

“substantial damage to [the] land” or (b) “necessary to the utility
of [the] land.” MCC § 3.48.005(B).2 In light of this provision, the

2MCC § 348.005(B) (“Property’ or ‘real property’ means and includes all land
and appurtenances thereof and the buildings, structures, fences, and improvements
erected on or affixed to the same, and any fixture which is erected on or affixed to
such land, building structures, fences and improvements, including all machinery
and other mechanical or other allied equipment and the foundations thereof, whose
use thereof is necessary to the utility of such land, buildings, structures, fences, and
improvements, or whose removal therefrom cannot be accomplished without
substantial damage to such land, buildings, structures, fences, and improvements,
excluding, however, any growing crops.” (emphasis added)). :

The Maui County Council subsequently amended this definition to include,
among other things, “wind energy conversion property,” such as “wind turbine,
tower and electrical equipment.” Maui County Ordinance No. 4013 § 1 (2013). The
amendment, however, does not take effect until assessment year 2014, see id. § 3, so
it has no application in this matter which concerns assessment year 2013, Further,
the County Council cannot change the intent behind the applicable version of the
ordimance through a subsequent amendment that does not have retroactive effect.
See State v. Dudott, 90 Hawail 262, 268 n.3, 978 P.2d 700, 706 n.3 (1999) (“The
legislature cannot change the intent behind a statute through subsequent
amendments that do not have retroactive effect.”); Rees v. Carlisle, 113 Hawai'l 446,
452, 153 P.3d 1131, 1137 (2007) (“When interpreting a municipal ordinance, we
apply the same rules of construction that we apply to statutes.”). Moreover, the fact
that the County Council found it necessary to amend the definition to include wind
turbines and towers shows that the applicable version of the MCC may be
ambiguous as to whether turbines and towers qualify as “real property.” As
explained below in Section III, point 5, any such ambiguity must be construed in
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Tax Appeal Court focused on “the particular phrase relating to
machinery and equipment.” Ex. 10 at 57:8-9 (2/13/12 Tr.).

3. The Turbines are merely bolted in place and may thus be
removed without substantial damage to the land. As the Tax
Appeal Court put it, the Turbines are “virtually completely
removable.” Id. at 56:3.

4, The Turbines are not necessary to the utility of the land
because, if the land were used for anything but a wind farm, the
turbines would simply get in the way. As the Tax Appeal Court
explained: “[Wjhen we talk about utility of [the] land, we are
talking about the general inherent utility of the land and what it
can be wused for, whether it’s a pineapple cannery or a
commercial business or commercial space leasing business. 1
think we have to look at the general utility of the land rather
than the specific chosen use of the taxpayer . ...” Id. at 57:11-
18.

5, Thus, the Turbines do not constitute “real property” under the
MCC. Id. at 58:4-7; Ex. 6 at 2 (4/9/12 order).3

The Tax Appeal Court does not stand alone. Its decision is in line with what
appears to be the only published case in the country to address whether wind
Turbines qualify as “real property.” In the case of In re Oak Creek Energy Farms,
Ltd.,4 the court held that wind turbines and towers used on a wind farm did not

favor of the taxpayer. Finally, Auwahi specifically reserves the right to challenge
the applicability and constitutionality of any real property tax imposed pursuant to
the amended ordinance for assessment year 2014.

3 The Tax Appeal Court’s ruling is presently pending on appeal before the
Hawail Intermediate Court of Appeals, which has yet to issue a decision in the
case. In the case before the intermediate court of appeals, Auwahi submitted a brief
explaining why the Tax Appeal Court correctly concluded that Kaheawa’s Turbines
do not qualify as “real property.”

4107 B.R. 266 (Bankr. E.D. Cal. 1989), affd, 107 B.R. 266 (E.D. Cal. 1989), off4d,
No. 90-16559, 1992 U.S. App. LEXIS 3529 (9th Cir. Mar. 4, 1992).
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qualify as “fixtures,” “improvements,” or “real property” under a mechanic’s lien
statute. The court reasoned that the towers and turbines were not intended to be
permanent, as there was no evidence that “they were to remain upon one cement
block foundation, never to be repaired by being disassembled.” 107 B.R. at 269.
Further, “the very nature of the turbines’ function dictated that they be movable”
for purposes of the electricity-generation business in the event that the wind
conditions changed in the area. 1992 U.S. App. LEXIS 3529, at *2. Also, “[i]Jt was
certainly implied that the towers would be removed or dismantled for repair
situations.” 107 B.R. at 270.

The Tax Appeal Court’s decision also fits into the broader context of judicial
decisions finding that the following articles do not qualify as “real property” or
“fixtures” to real property: “kilns on concrete slabs, an oxygen furnace used for the
manufacture of steel, a caging system for an egg production facility, a hydraulic
boat lift that rests on the floor of a harbor channel, and a radio transmission tower.”
Jarvis v. Wells Fargo Fin. (In re Jarvis), 310 B.R. 330, 338 (Bankr. N.D. Ohio 2004)
(collecting cases; citations omitted).

IT1I, AUWAHI’S TURBINES ARE NOT “REAL PROPERTY” UNDER THE MCC.

Just like the Turbines in the Kaheawa case and the Oak Tree case, Auwahi’s
Turbines do not qualify as “real property.” Specifically:

1. Auwahi’s Turbines are “machinery” or “equipment.” Ex. 1 § 6
(Asay declaration).

2. Auwahr’s turbines are mounted on towers, which are bolted onto
poured concrete foundation slabs. Auwahi's Turbines can be
unbolted and removed without any harm to either the
equipment or the land. Id. § 7.

3. Auwahi’s Turbines are not necessary to the utility of the land.
Id. { 8.
a. The Turbines could only be used for the particular

business of a wind farm. They are devoted entirely to the
business conducted on the property. The Turbines are not
integrated with and of permanent utility to the land
regardless of future use. Id. § 9.
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In fact, if the land were devoted to any use other than the
electricity-generation Dbusiness, the Turbines would
simply get in the way. The Turbines would have no
significant value to someone other than another wind
farmer. If some other business were to use the Turbines,
the cost to operate and maintain them would be much too
high to make economic sense. Further, because wind
conditions can vary, sometimes unpredictably, the
Turbines cannot guaranty a steady flow of electrical
power. At times, due to either lack of wind or wind in
excess of the Turbines’ maximum capacity, the Turbines
have to be shut down. Thus, if someone wanted to use the
Turbines as a source of electrical power to be used on the
Property itself, the Turbines would not be a reliable
source of continuous and steady power. Id. § 10.

On top of that, Auwahi’'s Turbines are not “real property” for the
additional reason that they were not intended to be permanent
additions to the land. Id. § 11.

a.

As noted, the Turbines were installed with a view of
serving a business purpose, not with a view of
permanence. Id. § 9.

The very nature of the Turbines’ function requires that
they be movable for purposes of the electricity-generation
business in the event that the wind conditions changed in
the area. Auwahi expects to repair, modify, or possibly
upgrade the Turbines for its business. Id. § 12; Ex. 7 at 2

(§ 2(a)) (lease).

The Turbines can be unbolted and removed without any
harm to either the equipment or the land. The reason the
Turbines are bolted to concrete foundations is to stabilize
the Turbines for use in the wind-farm business. The
Turbines were not built on-site from construction
blueprints. Instead, they were purchased as commercially
available hardware with some assembly required. The
turbines came with an instruction booklet from the
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manufacturer. Auwahi did not have to obtain a building
permit, or submit plans and drawings, for the Turbines.
Ex. 199 7, 13 (Asay declaration).

Under Auwahi’s lease, Auwahi may remove the Turbines
at any time. Ex. 7 at 8 (§ 9) (lease). And, upon termination
of the lease, Auwahi must remove the Turbines from the
premises. Id. at 28 (§ 19.6).

Any uncertainty as to whether the Turbines qualify as “real
property” must be resolved in favor of Auwahi.

a.

If the MCC is found to be ambiguous as to whether
Turbines qualify as “real property,” the MCC must be
construed in favor of the taxpayer. See In re Appeal of
Hawaiian Tel. Co., 61 Haw. 572, 578, 608 P.2d 383, 388
(1980).

Under property law, if there is any doubt as to whether
personal property has become real property, the article
must be deemed personal property. See Jarvis, 310 B.R.
at 338--39. So, if there is any doubt, it must be resolved in
favor of concluding that the Turbines are personal

property.

Finally, concluding that the Turbines are personal property, and
not real property, promotes uniformity and consistency in the
tax laws, given that the state and federal taxing authorities
have already so concluded.

a.

The United States Internal Revenue Service has accepted
the classification of wind turbines as tangible personal.
property for purposes of energy credits and depreciation
methods. See 26 U.S.C. §§48(a)(3) (energy credit),
168(e)(3)(B)(iv) (depreciation) (Internal Revenue Code);
IRS Private Letter Ruling 9007042, 1989 PLR LEXIS
3612, at *8 (Nov. 1, 1989).
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1V.

The assessment is not only invalid under the MCC, but also under the Hawai‘i
Constitution. Article III, Section 3 of the Hawai‘i Constitution grants the County
authority to tax “real property” and matters specifically delegated by the
legislature. All remaining taxing authority is reserved to the State.’ For the reasons

The State of Hawai'i Department of Taxation classifies
the Turbines as personal property. In fact, the State
approved another Maui wind farm’s claim for a capital
good excise tax credit under HRS § 235-110.7(e) with
respect to its Turbines because it found the Turbines to
qualify as “tangible personal property,” Ex. 9 at 5 (f 21)
(stipulation of facts in the Kaheawa case), and Auwahi
expects to receive this credit when it submits its 2012 tax
return later this year, Ex. 1 § 4 (Asay declaration).
According to the State, “all property in the nature of
machinery (other than structural components of a
building or other inherently permanent structure) shall
be considered tangible personal property even though
located outside a building. For example, a gasoline pump,
hydraulic car lift, or automatic vending machine,
although annexed to the ground, shall be considered
tangible personal property.” Hawai‘i Administrative Rules
§ 18-235-110.7-04(b)(2). Similar to  “production
machinery” and “hydraulic car lift[s],” the Turbines,
“although [bolted] to the ground, [should] be considered
tangible personal property.” See id. The Turbines are not
“Inherently permanent structures.” See id.

Consistent with the views of the state and federal taxing
authorities, the Turbines remain “personal property” and
have not been converted to “real property.”

THE TURBINES ARE NOT “REAL PROPERTY” UNDER
THE HAwAI‘T CONSTITUTION.

5 Haw. Const. Art. VIII, § 3 (“The taxing power shall be reserved to the State,
except so much thereof as may be delegated by the legislature to the political
subdivisions, and except that all functions, powers and duties relating to the

taxation of real property shall be exercised exclusively by the counties . . ..”).
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already stated, the Turbines do not gqualify as “real property.” Because the Turbines
are not “real property” and the assessment imposes taxes on the Turbines as “real
property,” it follows that the assessment is illegal under the Hawai‘i Constitution.
Cf. State v. Medeiros, 89 Hawai'l 361, 370, 973 P.2d 736, 745 (1999) (“Because the
state has not empowered the city to impose such a tax, the ordinance was invalid.”).

V. THE REAL PROPERTY ASSESSMENT VALUE SHOULD BE REDUCED TO NOT
MORE THAN $1,042,500.

Based on the County’s erroneous classification of the Turbines as well as any
other errors shown prior to or at any hearing before the Board of Review:

1. The total assessment value exceeds more than twenty percent of
the total market value of the “real property.” The County
assessed the total value of the Property at $85,215,700, made up
of a land value of $449,400 and a building value of $84,766,300.
Of the building value, $84,173,200 is attributable to the
Turbines. Ex. 1 § b; Ex. 5 at 2 (4/1/13 County appraisal
document). When the Turbines’ value is removed from the
equation, the correct total assessment value of the “real
property” is not more than $1,042,600 for the 2013 tax year. See
MCC § 3.48.605(A); HRS § 232-3(1).

2. The assessment creates a lack of uniformity or inequality,
brought about by inability of the methods used or error in the
application of the methods to the property involved. See MCC
§ 3.48.600(B); HRS § 232-3(2).

3. The assessment is illegal based at least on the MCC and the
Constitution of the State of Hawaii. See MCC § 3.48.600(D);
HRS § 232-3(4).

Auwahi reserves the right to submit additional evidence and argument prior to
or at any Board of Review hearing. See MCC § 3.48.655(C); Board of Review Rules
§ 5-203-18(d); HRS § 232-15.
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4/9/12 order in the case of In re Appeal of Kaheawa Wind Power, LLC, T.A.
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10.2/13/12 transcript of proceedings in the case of In re Appeal of Kaheawa Wind

Power, LLC, T.A. No. 10-1-1246 (Tax Appeal Court of the State of Hawai‘l)
(two excerpted copies)



IN THE BOARD OF REVIEW OF THE COUNTY OF MAUI

In the Matter of the Tax Appeal of
AUWAHI WIND ENERGY LLC,
Taxpayer/Appellant,

Vs.
COUNTY OF MAUI,

Appellee.

DECLARATION OF JAMES R. ASAY

I, James R. Asay, hereby declare as follows:

1. I am a Senior Tax Manager of Sempra Energy, a parent company of
Auwahi Wind Energy LLC (“Auwahi”), and make this declaration in support of
Auwahi’s real property tax appeal.

2. Auwahi has authorized the law firm of Cades Schutte LLP to represent
Auwahi before the Board of Review in connection with the above appeal for the 2013
tax year.

3. The property at issue in this appeal with Tax Map Key No. (2) 1-9-001-006
(the “Property”) is located at Ulupalakua Ranch on the southeast coast of Maui.

4. At the Property, Auwahi is engaged in the business of using wind power to
produce electricity, which is sold to Maui Electric Company Limited. The wind
farm’s eight wind turbines generate enough electricity to power approximately
10,000 typical Maui homes and help the State of Hawaii to reach its goal of

securing 40% of its electricity from renewable sources by 2030. Auwahi expects to be

EXHIBIT 1



eligible to claim a capital goods excise tax credit for its Turbines with its 2012
Hawai‘l income tax return, which will be filed later this year, because the Turbines
qualify as “tangible personal property.”

5. For the tax year 2013, the County has classified Auwahi’s wind turbines
and towers as “real property.” The total assessed building value was $84,766,300.
Of that amount, $84,173,200 was attributable to the Turbines. Attached to the
letter from Vito Galati and Christopher T. Goodin to the Board of Review (the
“Letter”) as Exhibit 5 are two true and correct copies of a document entitled
Commercial / Industrial Review Document, Maui HI for No. 1-9-001-006-0000 dated
April 1, 2013. I received the document from Lewis dela Cruz, a Real Property Tax
Appraiser for the County, by e-mail on April 1, 2013.

6. Auwahi’s Turbines are machinery and equipment.

7. Auwahi’s turbines are mounted on towers, which are bolted onto poured
concrete foundation slabs. Auwahi’s Turbines can be unbolted and removed without
any harm to either the equipment or the land.

8. Auwahi’s Turbines are not necessary to the utility of the land.

9. The Turbines could only be used for the particular business of a wind
farm. They are devoted entirely to the business conducted on the property. The
Turbines are not integrated with and of permanent utility to the land regardless of
future use.

10. If the land were devoted to any use other than the electricity-generation

business, the Turbines would simply get in the way. The Turbines would have no



significant value to someone other than another wind farmer. If some other
business were to use the Turbines, the cost to operate and maintain them would be
much too high to make economic sense. Further, because wind conditions can vary,
sometimes unpredictably, the Turbines cannot guaranty a steady flow of electrical
power. At times, due to either lack of wind or wind in excess of the Turbines’
maximum capacity, the Turbines have to be shut down. Thus, if someone wanted to
use the Turbines as a source of electrical power to be used on the Property itself, the
Turbines would not be a reliable source of continuous and steady power.

11. Auwahi's Turbines were not intended to be permanent additions to the
land.

12.  The very nature of the Turbines’ function requires that they be movable
for purposes of the electricity-generation business in the event that the wind
.conditions changed in the area. Auwahi expects to repair, modify, or possibly
upgrade the Turbines for its business.

13.  The reason the Turbines are bolted to concrete foundations is to stabilize
the Tﬁrbines for use in the wind-farm business. The Turbines were not built on-site
from construction blueprints. Instead, they were purchased as commercially
available hardware with some assembly required. The turbines came with an
instruction booklet from the manufacturer. Auwahi did not have to obtain a

building permit, or submit plans and drawings, for the Turbines.



14.  Attached to the Letter as Exhibit 7 are two true and correct copies of a
Lease Agreement dated June 29, 2006, by and between Ulupalakua Ranch, Inc. and
Shell WindEnergy, Inc.

15. Attached to the Letter as Exhibit 8 are two true and correct copies of an
Assignment of Lease dated October 21, 2008, by and between Shell WindEnergy

"and Auwahi Wind Energy LLC.
I declare under penalty of perjury that the foregoing is true and correct.

DATED: San Diego, California, April ___, 2013.

JAMES R. ASAY



IN THE BOARD OF REVIEW OF THE COUNTY OF MAUI

In the Matter of the Tax Appeal of

AUWAHI WIND ENERGY LLC,

Taxpayer/Appellant,
vs.
COUNTY OF MAUL
Appellee.

DECLARATION OF JAMES R. ASAY

I, James R. Asay, hereby declare as follows:

1. I am a Senior Tax Manager of Sempra Energy, a parent company of
Auwahi Wind Energy LLC (“Auwahi”), and make this declaration in support of
Auwahi's real property tax ap‘peal.

2. Auwahi has authorized the law firm of Cades Schutte LLP to fepresent
Auwahi before the Board of Review in connection with the above appeal for the 2013
tax year.

3. The property at issue in this appeal with Tax Map Key No. (2) 1-9-001-006
(the “Property”) is located at Ulupalakua Ranch on the southeast coast of Maui.

4. At the Property, Auwahi is engaged in the business of using wind power to
produce electricity, which is sold to Maui Electric Company Limited. The wind
farm’s eight wind turbines generate enough electricity to power approximately
10,000 typical Maui homes and help the State of Hawaili to reach its goal of

securing 40% of its electricity from renewable sources by 2030. Auwahi expects to be



eligible to claim a capital goods excise tax credit for its Turbines with its 2012
Hawai'i income tax return, which will be filed later this year, because the Turbines
qualify as “tangible personal property.”

5. For the tax year 2013, the County has classified Auwahi’s wind turbines
and towers as “real property.” The total assessed building value was $84,766,300.
Of that amount, $84,173,200 was attributable to the Turbines. Attached to the
letter from Vito Galati and Christopher T. Goodin to the Board of Review (the
“Letter”) as Exhibit 5 are two true and correct copies of a document entitled
Commercial / Industrial Review Document, Maui HI for No. 1-9-001-006-0000 dated
April 1, 2013. I received the document from Lewis dela Cruz, a Real Property Tax
Appraiser for the County, by e-mail on April 1, 2013.

6. Auwahi’'s Turbines are machinery and equipment.

7. Auwahi’s turbines are mounted on towers, which are bolted onto poured
concrete foundation slabs. Auwahi’s Turbines can be unbolted and removed without
any harm to either the equipment or the land.

8. Auwahi’s Turbines are not necessary to the utility of the land.

9. The Turbines could only be used for the particular business of a wind
farm. They are ‘devoted entirely. to the business conducted on the property. The
Turbines are not integrated with and of permanent utility to the land regardless of
future use.

10.  If the land were devoted to any use other than the electricity-generation

business, the Turbines would simply get in the way. The Turbines would have no



significant value to someone other than another wind farmer. If some other
business were to use the Turbines, the cost to operate and maintain them would be
much too high to make economic sense. Further, because wind conditions can vary,
sometimes unpredictably, the Turbines cannot guaranty a steady flow of electrical
power. At times, due to either lack of wind or wind in excess of the Turbines’
maximum capacity, the Turbines have to be shut down. Thus, if someone wanted to
use the Turbines as a source of electrical power to be used on the Property itself, the
Turbines would not be a reliable source of continuous and steady power.

11. Auwahi’'s Turbines were not intended to be permanent additions to the
land.

12.  The very nature of the Turbines’ function requires that they be movable
for purposes of the electricity-generation business in the event that the wind
conditions changed in the area. Auwahi expects to repair, modify, or possibly
upgrade the Turbines for its business.

13.  The reason the Turbines are bolted to concrete foundations is to stabilize
the Turbines for use in the wind-farm business. The Turbines were not built on-site
from construction blueprints. Instead, they were purchased as commercially
available hardware with some assembly required. The turbines came with an
instruction booklet from the manufacturer. Auwahi did not have to obtain a

building permit, or submit plans and drawings, for the Turbines.



14.  Attached to the Letter as Exhibit 7 are two true and correct copies of a
Lease Apgreement dated June 29, 2006, by and between Ulupala:kua Ranch, Inc. and
Shell WindEnergy, Inc.

1B. Attached to the Letter as Exhibit 8 are two true and correct copies of an
Asaignment of Lesse dated October 21, 2008, by and between Shell WindEnergy
and Auwahi Wind Energy LLC.

I declare under penalty of perjury that the foregoing is true and correct.

DATED: San Diego, California, April 4, 2013,

o < /Y

JAMES R. ASAYQ
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11.

12.

DFT-595

County of Maui - Department of Finance
Real Property Tax Division

Service Center, Suite A16

70 E. Kaahumanu Avenue, Kahului, Hi 86732
(808) 270-7297 Fax (808) 270-7884

APPEAL INSTRUCTIONS AND FORM
INSTRUCTIONS FOR FILING AN APPEAL WITH THE BOARD OF REVIEW

Complete form DFT-585 Taxpayer’s Notice and Receipt of Real Properly Tax Appeal. Keep
a copy of your compieted form for your records. Read and follow instructions carefully.

Incomplete notices of appeal shall not be filed or accepted by the board. (Chapter 203 Rules of
Procedure and Forms for the Board of Review)

Enter the tax map key and land classification found on the assessment notice. A separate
appeal must be filed for each land classification under appeal.

Enter the assessment year under appeal. (See Maui County Code 3.48.595)

Enter the appeilant’s name, mailing address and phone number(s). If the appellant has a
contractual obligation to pay the property tax, the appellant must submit proof of such
obligation with the appeal. The appeal form must be signed by the appellant or his
representative. Any person representing an appellant must have a letter of authorization.

To indicate the basis for the appeal, check off the appropriate ground(s) of appeal. Evidence
used to support the ground(s) of appeal such as an appraisal report, sales contract,
construction cost estimate, etc. should be submitted with this form.

if appealing the assessed valuation, enter the appellant’s opinion of value.
Two complete sets of your evidence and appeal form must be provided.

At the time of filing, the fee of $75.00 must be submitted with each appeal. Do not send cash.
Checks should be made payable to the County of Maui. If for any reason, the filing fee is not
included with your appeal, (this includes checks that are non-negotiable due to being. stale-

dated, post-dated, or unsigned, etc.) your appeal will not be filed or accepted by the board.
(Chapter 203 Rules of Procedure and Forms for the Board of Review)

The 2013 appeal deadline is Tuesday, April 9, 2013. If the appeal is delivered in person, the
Real Property Tax Division must receive the appeal form by 4:00 p.m., April 9, 2013. If the
appeal is mailed, it must be postmarked on or before, April 9, 2013. To ensure your application
is_received, we recommend mailing this application via certified mail with return receipt
requested along with a self-addressed stamped envelope for the return of a copy of your
processed application for your records. One application per envelope.

The Board of Review Address is: Board of Review, County of Maui Service Center, 70 E.
Kaahumanu Avenue, Suite A16, Kahului, HI 96732.

Even though there is an appeal pending, you must pay all taxes by the due dates or penalty
and interest will be charged. Should you be successful in your appeal, any overpayment in
taxes will be refunded to you as soon as procedurally possible,

Notification of the hearing date will be sent by certified mail. Notify the Real Property Tax
Division if any of the appellant’s information requires updating. :

Rev. 03/08/2013

EXHIBIT 2
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TAXPAYER'S NOTICE AND RECEIPT OF REAL PROPERTY TAX APPEAL

The cost to be deposited by the taxpayer on appeal to the Board
of Review shall be $75 for each real property lax appeal.

Two complete sets of your evidence & appeal must be provided.

ZONE

SEC.

PLAT PAR. CPR

1

9

001 006 0000

GENERAL LAND CLASS  Agricultural

Notice is hereby given that Auwahi Wind Energy LLC

{Name of Taxpayer) (Print or Type)
910 Louisiana Street, Houston, Texas 77002

whose mailing address is

hereby

appeals the assessment made for the purpose of real propenrty taxation for the year 2013

identified by the above tax key.

(Must be filled in if appealing assessed value)

What is your opinion of total assessment value?

Total $ 1,042,500.00

(For Official Use)
County's total assessment value

Total $

Please indicate your ground(s) of appeal (must select at least one)

(For Official Use)

See Maui County Code 3.48.605

My opinion of total assessment value is more than 20 percent below the County's total assessment value.

There is a lack of uniformity or inequality, brought about by inability of the methods used or error in the application of

the methods to the property involved.

You have been denied an exemption to which you are entitled. Please indicate your opinion of the exemption

amount $ [

I and type of exemption j

The assessment methods are unconstitutional or in violation of State laws or County ordinances.

D The General Land Class is incorrect. Please indicate your opinion of general land class. I:I

Remarks:

reference as if fully set forth herein.

The letter from Vito Galati and Christopher T. Goodin to the Board of Review attached herewith is incorporated by

Taxpayer Checklist

Filled All Required Fields

Included 2 complete sets of evidence & appeal form
Included check for $75 payable to: County of Maui

Signed form & entered contact information

Received/Time stamped By:

’ 7l
Vi 27
Signed: /W %MM\ Dated: 04/04/13

Print Name: . Vifo Galati
1000 Bishop Street, Suite 1200

Address™

Honolulu, Hawai'i 96813

*address required if the appeal is signed by a representative
Email .
Address: vgalati@cades.com

| can bast be contacted at:

Telephone:  (808) 521-9347 OH w Oc
Entered By: Date: Local Contact: (808) 521-9347 OHn @©w  Oc
r SEE INSTRUCTIONS - ALL HIGHLIGHTED FIELDS MUST BE FILLED TO SUBMIT APPEAL
DFT-595

Rev. 03/08/2013



04/04/13 CADES SCHUTTE LLP
00021418 County of Maui No. 60698
DATE INVOICE NO. MATTER NO. REFERENCE AMOUNT
04/04/13 19342 22482-0004 Filing fee re: Tax Appeal 75.00
TOTAL: 75.00
CADES SCHUTTE LLP Main Office No.__ 060698
1000 BISHOP STREET, 12TH FLOOR FIRST HAWAIIAN BANK
P.0. BOX 939 Honcgg':‘b:*awa"
HONOLULU, HAWAII 96808 -
1213 04/04/13
]
PAY  Seventy-Five Dollar(s) and 00 cents -
ﬁ
$75.00 é:
” CLIENT COST ADVANCE 2:
VOID AFTER SIX MONTHS 5
TO County of Maui e e <‘ &
THE Y //) Z,/ /M:) &
ORDER »
OF /

*OEOERE 12253080850 O L3250

<" Counter signature required it over $500.00




u‘."”‘;ﬁ’?%iﬁ:{&

[

ESSARY
ADRY

cades-schutte
2 limited Habity law parmership

1000 Bishop Street, Suite 1200
Honolulu, HI 968134212

Vito Galati
Christopher T. Goodin

Cades Schutte

A Limited Liability Law Partnership
1000 Bishop Street, Suite 1200
Honolulu, Hawaii 96813

224824




COMMERCIAL ./ INDUSTRIAL REVIEW DOCUMENT

APR 01, 2013 PAGE: 1
02:40 PM MAUI, BI CA321
1-9-001-006-0000 ALT ID: CARD 1 OF 1 TAX YEAR 2014 TIEBACK:
MAP/ROUTE HAN FIELD REVIEW FLAG
TAX CODE 5 Z20NING A/51/60 X TAX DIST MAUI COUNTY OF MAUI
ADDRESS 20100 PIILANI HUWY = = = =
NBHD 1242-5 RESTRICTIONS L /Lewis /
LUC 500 ~~0WNERSHI®P DATA--===- SALES DAT aA-——~ (v
LVG UNIT ULUPALAKUA RANCH INC DATE TYPE PRICE SV . I X "
CLASS 5 02/09/12 7
BOOK/PAGE: HC 1 BOX 901 11/28/09 ser of: =
10/21/08 1,290 1
KOLA HI 96790 9302 06/23/08 19
——————————— EROPERTY FACTORS ---===-——---- ~~~ENTRANCE INFORMATION ---— e
TOPO 1/ /  LEVEL / / DATE Ch INFO CD 1D ° 8 * ] B
oTIL 8/ / NONE / / 01/18/13 Pl 1 LC 3
ST/RD 1/ CONCRETE  / 07/19/12 el 5 Lc o
TRAFFIC 1 GOOD ACCESS 02/29/88 R3 3 006 ! _
————————————— LOCATION FACTORS w-m—=m—=w~———- NOTES
FRONTING DD Agricultural dedication 3.48.350 B
LOCATION C CRITHAB LAND ADJ 2 :
PARKING TYPE QUANTITY PROXIMITY PARCEL HAS NON GOVTCONSERVATION EASEMEN! P i X
AVAIL / /
——————— LAND DATA —-—=wmem
ACRES 1 eeememee- CALP TABLEmm—mom==  mmeemme—eeeo— APARTMENT INFORMATION ~=wmw=—m=—mmee
TY SQFT/UNITS BASE BASE INCF USE MDL RATE COUNT BED BATH HALF OTHER UNITS ADJ
PE LNCD FRONT DEPTH PRICE INFL -FAC SIZE RATE /DECR LAND-VAL
aCi 1 85 4105.8930 599.99 4 -85 2 4,000.00 4,000.00 2,463,500
: PASTURE/ PITT 5 ADJ FACTOR(CAl4) 1.0000
ACI 3 86 101.0000 600.00 4 -85 2 4,000.00 4,000.00 60, 600
PASTURE/ PITT 6 ADJ EACTOR(CAl4) 1.0000
ACt 4 15 82.1070 3,999.66 2 4,000.00 4,000.00 328,400
PRIMARY SITE/PITT 5 ADJ FACTOR(CAl4) 1,0000
ACI 7 95 963.8720 100.01 2 100.00 100.00 96,400
WASTELAND/ PITT 5 ADJ FACTOR(CAl4) 1.0000
MISC. IMPROVEMENTS 0
GROSS LN CODE VALUE LAND-VAL GROSS BUILDING SUMMARY
TOTAL ACRES 5,252.8720 TOTAL LAND-VALUE 2,948,900 DESCR VALUE 0
TOT SI2E *+#¥=***+ NBHD 5 ZONE 0 LOC 0 UTILITY 0 STREET 0 e BOILDING PERMIT RECORD =—m----————=w-
LAND ADJ ADJ FACTOR (CAll})  1.0000 ADJ FACTOR (AA44) DATE NUMBER AMOUNT PURPOSE STATUS
10/15/12 B20121255 1,300,000 NEW COM BL I
08/16/12 B20120843 108,000 OTHER C
08/16/12 B20120938 108,000 OTHER o

S LIGIHXH



2013

. COMMERCIAL / INDUSTRIAL REVIEW DOCUMENT

APR 01, PAGE: 2
02:40 PM MAUI, HI Cca321
_a. - - ALT ID: CARD 1 OF 1 TAX YEAR 2014 TIEBACK:
1 9 001 006 0000 MAP/ROUDTE HAN FIELD REVIEW FLAG { )
BLDG 1 YR BLT 2012 EFF YR # UNITS 1 STRUCTURE 342 WHSE ST W2 GRADE W2 ID. UNITS 1 SEMPRA OFFICE/WARE INV RAT
————————————————————————————————————————————— BUILDING OTHER FEATURES /. ATTACHED IMPROVEMENTS------ ——————— - e ———
N LNUM CODE DESCRIPTION +/- MEAS] MEASZ2 STOPS I0 UNIT COST PRICE
ks 1 SP3 SERINRLER GOOD 3840 1 3.96 15,220
2 1 AC2 CENTRAL AC AV 2634 1 13.17 34,680
- - ~~ INTERIOR / EXTERIOR INFORMATION o e i O e ————
LEVELS DIMENSION USE INT OTHER RKRCN
LINE SCT FRM TO YRBLT WDTH LGTH AREA PERM TYPE BT EXT CON FIN PTN HT AC PLB LT FEAT RCN BASE RCN PER SFPHY FUN 3%RENT % GD 3ICOMP
1 01 01 01 2012 1820 176 045 00 10 5 5 3 0 0 0 1 49,900 135,993 44.84 3 3 100
WAREHOUSE MTL MTL ABO NONE NON NON NON AV AV
2 02 01 01 2012 1920 176 045 00 14 5 5 ’ 3 0 1 0 1 0 115,507 60.16 3 3 100
WAREHOUSE MTL MTL ABO NONE A/C NON NON AV AV
3 02 E1 El 2012 300 48 085 00 14 5 5 2 0 0 0 3 0 25,557 85.19 3 3 100
OFF ENCL W2 MTL MTL NOR NONE NON NON NOR AV AV
5 01 E1 El 2012 1920 128 085 00 10 5 5 3 0 1 3 3 0 126,605 €5.94 3 3 100
: OFF ENCL W2 MTL MTL ABO NONE A/C ABO NOR AV AV
6 02 E2 E2 2012 714 0 085 00 14 5 5 3 0 1 2 3 0 38,592 54.05 3 3 100
OFF ENCL W2 MTL MTL ABO NONE A/C NOR NOR AV AV
OTHER BUILDING AND YARD IMPROVEMENTS —~~w————m——m—mcmccccnccmcews eemeee— e PARKING DATA==mwmmm oo i o
TYPE DESCRIPTION YEAR EFF SIZE GRD QN MODS C 13 %COMP MA% ADJFACT VALUE COVERED 0 UNCOVERED 0
WPT WINDMILL 2012 3000 A 8 A A 100 1.0000 84173200 o e e e e e e
TOTAL SQUARE FEET: 3,840
TOTAL OBY VALUE 84,173,200 BASE R.C.N. 442,257
115.17 /SQET
GRADE FACTOR 1.05
ADJ R.C.N. 464,370
120.93 /SQFT
OVERALL % GOOD 100
R.C.N.L.D. 464,370
120.93  /SQFT
NO IDENT UNITS 1
§ COMP 75
TOTAL R.C.N.L.D. 348,278
ADJUSTMENT FACTOR (CA31) 1.7030

TOTAL YARD IMP VALUE
OTHER:

TOTAL CARD VALUE

ECF % (CAll)

84,173,200
0
84,766,300



APR 01, 2013 COMMERCIAL / INDUSTRIAL REVIEW DOCUMENT PAGE :
02:40 PM MAUI, HI CA321

9. - - ALT ID: CARD 1 OF 1 TAX YEAR 2014 TIEBACK:
1-8-001-008-0000 MAP/ROUTE HAN FIELD REVIEW FLAG )

3

PARCEL SUMMARY VALUES

PARCEL TOTAL COST BPPROACH INCOME APPROACE
LAND SIZE 228,815,104 LAND 2,948,900 .01 /SQFT LAND 0 .00 /SQFT
BLDG SIZE 3,840 IMP 84,766,300 22,074,56 /SQFT IMP 0 .00 /SQFT
TOTAL 87,715,200 22,842.50 /SQFT TOTAL 0 .00 /SQFT
ADJUSTED R.C.N. 464,370 120.93 /SQFT
OVERALL % GOOD 75
R.C.N.L.D, 348,278 90.70 /SQFT
{INCLUDES PERCENT COMPLETE - SEE CARD DETAIL)
BLDG ADJ FACTOR {CA31l) 1.7030
TOTAL YARD IMP VALUE 84,173,200
TOTAL OTHER IMP VALUE 0
TOTAL IMP VALUE B4,766,317
ECF 0%
ADJ TOTAL IMP VALUE 84,766,317
IMP VALUE B4,766,300 ADJ TOTAL IMP VALUE * BLDG ADJ FACTORS (AA44): + (CAll): 1.0000
LAND VALUE 2,948,900 :
TOTAL VALUE 87,715,200
PREVIOUS YEARS VALUES PREV YEARS APPRAISED VALUES
ND BUILDING LAND BUILDING
2,948,900 84,766,300 2,948,900 84,766,300
CURRENT LAND 2,948,500 BUILDING 84,766,300 TOTAL 87,715,200
ASSESSED LAND 450,000 BUILDING 84,766,300 TOTAL 85,216,300
REVIEW CODE 1 COST APPROACH REVIEW REASON 0 ‘COST
REVIEW DATE REVIEWER ID
ESTIMATE LAND BUILDING TOTAL
REVIEW CODE REVIEW REASON
REVIEW DATE REVIEWER ID
REVIEW STATUS 3

MAINTAINED OWN 28-MAR-13 STATUS




TORKILDSON, KATZ, MOORE
HETHERINGTON & HARRIS
Attorneys at Law

A Law Corporation

RONALD I. HELLER 2721
700 Bishop Street, 15th Floor
Honolulu, Hawaii 96813-4187
Telephone: (808) 523-6000

Attorney for Taxpayer-Appellant
KAHEAWA WIND POWER, LLC

TAX APPEA: £oyRY

STAVE OF {20
Qé WIAPR -9 P12 56

i)

HATHLEER HANAYAHINE

CLERT™

TAX APPEAL COURT

OF THE STATE OF HAWAII

In the Matter of the Appeal of
KAHEAWA WIND POWER, LLC,

Taxpayer-Appellant.

4-8-001-001-6001

T. A. No. 10-1-1246
and consolidated cases

—
ORDER GRANTING “TAXPAYER-
APPELLANT’S MOTION FOR
PARTIAL SUMMARY JUDGMENT”
FILED JANUARY 18, 2012

Hearing Date:
Date: February 13,2012

Time: 9:00 a.m.
Judge: Hon. Gary W.B, Chang

ORDER GRANTING “TAXPAYER-APPELLANT’S MOTION FOR PARTIAL SUMMARY
JUDGMENT” FILED JANUARY 18, 2012

Taxpaycr-Appellant KAHEAWA WIND POWER, LLC’s Motion for Partial Summary

Judgment, filed on January 18, 2012, came on for hearing on Monday, February 13, 2012 before

the Hon. Gary W.B. Chang. Richard Rost appeared on behalf of Appellee COUNTY OF Maul

and Ronald L. Heller appeared on behalf of Taxpayer-Appellant KAHEAWA Wn:}g POWE&, LLC. -

292

EXHIBIT 6 T



The Court having reviewed and considered the written submissions of the parties in

support of, or opposition to, the Motion, and having heard the arguments of counsel, and finding

good cause,

IT IS HEREBY ORDERED that Taxpayer-Appellant’s Motion For Partial Summary

Judgment filed on January 18, 2012 shall be, and is hereby, GRANTED. The Court finds that

there is no genuine dispute as to any material fact relevant to the present motion, and as a matter

of law, the towers and turbines which are located on the subject property are not within the

definition of “real property” for purposes of the real property tax.

The issues remaining for decision in this case are;

(1) The actual fair market value of the taxable rcal property,
for each tax year at issue in these consolidated cases (2007

through 2011),

(2 For each of the tax years 2007, 2008, and 2009, whether or
not the “Amended Notice of Property Assessment” issued on
or about May 17, 2010 was a valid and lawful assessment, or
was an unlawful and invalid attempt to make a retroactive tax

assessment.

a. Whether or not the position taken by the Assessor
(with respect to the time of making the assessments) in
this case is not only wrong, but clearly frivolous and
unjustified, such that the Taxpayer should therefore
receive an award of all of its costs and expenses in this

action, including but not limited to attorneys' fees.

3) For tax year 2010, whether or not the “Notice of Property

1425708.V1

293



Assessment” issued on or about March 15, 2010 was a valid

and properly issued assessment, and if so whether or not the

Taxpayer-Appellant filed a timely appeal.
APR - g 20

Dated: Honolulu, Hawaii February , 2012.

Hon! Gar W.B.

Judge of the abovefentitled Court

Approved as to Form:

Pz
RICHARD ROST

Attorney for Taxpayer-Appellee
County of Maui

In the Matter of the Appeal of KAHEAWA WIND POWER, LLC, T.A. No. 10-1-1246 and
consolidated cases; ORDER GRANTING “TAXPAYER-APPELLANT’S MOTION FOR
PARTIAL SUMMARY JUDGMENT” FILED JANUARY 18, 2012

1425708.V1
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1/’ ’-\

LEASE AGREEMENT
(Auwahi, Maui Property)
Tax Map Key No. 1-9-01:006(2)

~ THIS LEASE AGREEMENT (this “Lease”) is made and executed to be effective as of
June 29, 2006 (the “Effective Date”) by and among ULUPALAKUA RANCH, INC., a Hawaii
corporation, whose business address is HC1, Box 901, Kula, Hawaii 96790 (together with its
successors and assigns hereunder, “Owner”) and SHELL WINDENERGY, INC,, a Delaware
corporation, whose business address is One Shell Plaza, 910 Louisiana Street, Houston Texas
77002 (together with its successors and assigns hereunder, “Tenant”), and in conmnection
herewith Owner and Tenant agree, covenant and contract as follows:

RECITALS:

A Owner is the owner of approximately 5,252.87 acres of land (the “Land”) situated
in the County of Maui, identified as Tax Map Key No. (2) 1-9-001-006 and more particularly
described in Schedule I attached to and made a part of this Lease, together with all and singular
(i) the right (subject to compliance with all applicable laws and permitting requirements) to
install, ‘maintain and operate on the Land wind-powered, electricity-generating turbines and
similar, related and incidental equipment used in using wind power for purposes of generating
electricity; (ii) any wind use and air use rights on or pertaining to the Land, subject to applicable
laws, which Owner may hold (the “Wind Use Rights”); and (iii) all other rights, interests,
privileges and appurtenances pertaining to the Land, including any easements and other rights as
may be necessary for ingress, egress and maintenance of the Land and any and all right, title and -
interest of Owner in and to adjacent roads, streets, alleys or rights-of-way subject to the
exceptions listed in Schedule V, attached hereto (such items in clause (iii) collectively, the
“Other Appurtenances”).

B. Oviner by this Agreement intends to grant to Tenant and Tenant intends to accept
from Owner the right to lease the Land, the Wind Use Rights and certain Other Appurtenances
(the Land, the Wind Use Rights and the Other Appurtenances herein collectively called the
“Leased Property”) for purposes of wind energy generation and related uses. .

NOW, THEREFORE, for and in consideration of the mutual covenants and benefits
herein contained and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the parties hereto hereby agree as follows:

Section 1. Lease. Owner hereby leases to Tenant the Leased Property upon and
subject to the terms and conditions hereof.

Section 2. Purpose_and Scope of Lease; Comunitment Regarding Potential Separate
Hydrobanking Agreement. The Lease is for wind energy conversion to electricity on the Leased
Property and other exploitation of the Wind Use Rights, including the collection and
transmission of electric power by developing and operating wind powered electricity generating
projects on the Leased Property, transmission of electric power by developing and operating

Page 1 0f 34
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transmission facilities on other property, pursuant to fransmission easements, and for related
activities. Without limiting the generality of the foregoing, Tenant shall have the following
rights and privileges under this Lease:

(a) the exclusive right to develop, erect, construct, install, replace,
repair, relocate, remove, maintain, operate and use from time-to time, wind
turbines (and the foundations, footings and other appliances and fixtures for use
with such wind turbines), underground and above-ground electrical transmission
and comumunications lines related to the operation of wind turbines, electric
transformers, energy storage facilities (subject to the limitation at the end of this
section), telecommunications equipment, roads, meteorological towers and wind
‘measurement equipment, control buildings, maintenance yards, and .related
facilities and equipment necessary and/or convenient for the operation and
maintenance of one or more wind energy projects (as further defined in Section 9,
“Wind Energy Projects”) on the Leased Property (in such locations as Tenant
- shall determine from time to time in the exercise of its sole discretion subject to
the restrictions listed herein); provided, However, that Tenant shall not place any
WTGs (as defined in Section 9) on that portion of the Leased Property described
on Schedule II attached hereto and incorporated herein by this reference (herein
called the “Restricted Property”);

(b) the exclusive right to capture and to convert all of the wind
resources of the Land; :

(© the right to determine the feasibility of wind energy conversion and
other power generation in connection with the Wind Energy Projects, including,
but not limited to, conducting envnonmental studies, soil tests and studies of wmd
speed, wind direction and other meteorological data;

{3d) the exclusive right to develop, erect, construct, install, replace,
repair, relocate, remove, maintain, operate and use the following from time to
time in connection with Wind Energy Projects on the Leased Property or on a
Transmission Easement (as defined in Section 10), (i) a line or lines of poles or
towers, together with such wires and cables as from time to time are suspended
therefrom, and/or underground wires and cables, for the transmission of electrical
energy and/or for communication purposes, and all necessary and proper anchors,
support structures, foundations, footings, crossarms and other appliances and
fixtures for use in connection with said towers, wires and cables; (ii) one or more
substations or interconnection or switching facilities from which Tenant may
interconnect to a utility transmission system or the transmission system of another
purchaser of electrical energy; and (iif) roads associated with the foregoing (such
towers, wires, cables, substations, facilities and other enumerated items in clauses
(1), (ii) and (iii) are herein collectively called the “Transmission Facilities™);

(e) the non-exclusive right in connection with the Tenant’s use of the
Leased Property, of pedestrian and vehicular ingress, egress and access over and
across the Leased Property by means of roads and lanes thereon if existing, or

Page 2 of 34
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-

otherwise by such route or routes as Tenant rhay (subject to Secticn 12.7 below)
construct or improve from time to time;

. ® the right of subjacent and lateral support to whatever is necessary
for the operation and maintenance of improvements on the Leased Property and
other property used in connection with Wind Energy Projects, including, without
limitation, guy wires and supports;

(g) the right to pcnmt the rotors of wind turbines located on adjacent
propcmes to overhang the Leased Property (and the right to permit the rotors of
wind turbines on the Leased Propertly to overhang any adjacent property owned
by Owner); and

(h) the right to undertake any such purposes or other activities,
whether accomplished by. Tenant or a third paity authorized by Tenant, that
Tenant reasonably determines are necessary, useful or appropriate to accomplish
any of the purposes or uses of the Lease set forth above.

Notwithstanding the generality of the foregoing, Tenant’s righls under this Lease shall not
include the right to install or operate power generating facilities or projects other than Wind
Energy Projects (such as, for example, solar or geothermal energy projects), or to install and
operate “hydrobanking” facilities by which the energy generated by the Wind Energy Projects is
used to pump water to one or more high-level reservoirs from which the water is used to generate
hydroelectric power. Owner and Tenant acknowledge that, in connection with the negotiation of
this Lease, they have discussed the possibility of developing such a hydrobanking project in the
future, and hereby agree to attempt in good faith to reach a mutually satisfactory agreement to
develop or permit the development of such a project at such time as Tenant shall notify owner
that it intends to develop the hydrobanking project.

Section 3. Uses Reserved by Owner. Subject to Section 13.3 below, Owner
expressly reserves the right to use the Leased Property (excluding any Wind Use Rights) and to’
allow third parties to use the Leased Property (excluding any Wind Use Rights) for all purposes
not granted to Tenant (including, without limitation, recreation, agriculture, ranching and, the
exploration and development of mineral substances, if any, owned by Owner), so long as such
uses do not unreasonably interfere with Tenant’s operations on or enjoyment of the Leased
Property and the rights granted by this Lease, and are in compliance with all laws and restrictions
affecting the Leased Property. Owner will give forty-five (45) days’ prior written notice to
Tenant of any proposed new use of the Leased Property not otherwise reserved to Owner, and
from time to time upon request of Tenant, will promptly provide evidence to Tenant of insurance
with respect to Owner's use of the Leased Property, as required pursuant to Section 13.14 below.
If Tenant notifies Owner within forty-five (45) days of receiving notice from Owner that
interference with Tenant’s use of such Leased Property will result from Owner’s proposed use of
the Leased Property, Owner and Tenant will work together in good faith to facilitate the
compatibility of Owner’s proposed use with Tenant’s use of such property; it being understood
that Tenant's failure to respond to Owner's notice of proposed use within forty-five (45)) days of
such notice shall be deemed to be approval of the proposed use. Notwithstanding anything to the
contrary in this Section 3, Owner shall not use the Land for any hunting purposes except for
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hunting cominissioned by Owner for feral species eradication or control, provided, however, that
Owner shall coordinate such eradication or control hunting activities with Tenant.

Section 4. Exclusiveness of Lease. The Lease and Tenant’s rights and privileges
with respect to Wind Use Rights hereundershall be exclusive (other than as provided in Section
2(e) and Section 3 above) with respect to the Leased Property. Without limiting the generality of
the foregoing, Owner covenants not to convey or authorize the exploitation of Wind Use Rights
(other than facilities existing on the Leased Property on the Effective Date or non-commercial
facilities installed to provide power to a specific improvement (for example, a wind-powered
pump to provide water to a remote water trough)) or otherwise to grant or suffer any conflicting
rights with respect to the Leased Property. Owner shall be entitled to enter into leases or other
agreements allowing third parties to use the Leased Property to the same extent such use is
permitted to Owner. -

Section 5. Agreement to Subdivide and Release. Tenant agrees to determine, at the
earliest practicable time and no event no later than seven (7) years after the date upon which the
Wind Energy Project enters into commercial service by delivering power to a purchasing utility,
which portions of the Leased Property are necessary for the Wind Energy Project. Upon
determining which portions of the Leased Property are necessary for the Wind Energy Project,
Tenant shall promptly notify Owner, and Owner thereafter shall have the right to subdivide the
Leased Property or otherwise partition the Leased Property into separate parcels in accordance
with Tenant’s determination of which portions of the Leased Property are necessary for the Wind
Energy Project, and Tenant shall cooperate with the subdivision process and release from this
Lease those parcels not necessary for the Wind Energy Project, provided, however, Owner
hereby agrees to bear all related costs and, upon Tenant’s request, Owner shall record on title to
the released parcels any restrictions that Tenant reasonably determines are necessary to prevent
activities on the released parcels from materially interfering with Tenant’s operations, which
restrictions shall remain in force for the remainder of the Term.. This provision shall not be
construed to limit the rights of Owner and Tenant to otherwxse upon mutual ag;reement
subdivide the Leased Property.

Section 6. - Term.

6.1 Option Term. The Lease shall initially be for a term (the “Option Term’)
commencing on the Effective Date and continuing until the earlier of (a) the date on which
Tenant commences generating and selling electricity with at least 15 MW of installed nameplate
rating generation capacity at the Leased Property (“Commencement of Operational Term”), or
(b) the fifth anniversary of the Effective Date. If Commencement of Comumnercial Operations
does not occur by the fifth anniversary of the Effective Date, Tenant shall have a single option to
extend the Option Term for up to five (5) more years. In order to exercise such option Tenant
must (a) provide written notice of exercise to Owner at least ninety (90) days prior to the last day
of the Option Term, (b) at the time of such notice pay one hundred thousand dollars
{US$100,000) to Owner, and (c) at the time of such notice not be in default of its obligations
. under this Lease. If Tenant validly exercises this option, the Option Term shall continue until (a)
the earlier of the Commencement of Commercial Operations or (b) the tenth anniversary of the -
Effective Date. .If Commencement of Commercial Operations does not occur by the last day of
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the Option Term, this Lease shall terminate and Tenant shall surrender the Leased Property in
accordance with the terms hereof,

6.2  First Operational Term. If Commencement of Commercial Operations occurs
within the Option Term, this Lease shall continue in effect for twenty-five (25) years from the
Commencement of Commercml Operations (such period being called the “Fust Operational
Term”™).

6.3 Second Operational Term: Renegotiation of Certain Terms. Tenant shall have the
option to extend this Lease for an additional twenty five (25) years from the end of the First =
Operational Term (the “Second Operational Term™), In order to exercise this option, Tenant
must give Owner written notice that it is exercising the option at least six (6) months prior to the
last day of the First Operational Term and, at the time of such notice, not be in default under this
Lease. The Option Term and, if applicable, the First and Second Opcratxonal Term are referred
to in this Lease generally and collectively as the “Term”. :

6.4 Renegotiation of Certain Lease Terms; Expert Resolution. Owner and Tepant
agree that if Tenant exercises its option to the Second Operational Term, the fees payable under
this Lease for the Second Operational Term and certain other provisions should reflect then-
prevailing fair market terms practice in comparable land transactions for wind energy generation
facilities in the United States of America in the previous twenty-four (24) months. However,
Owner and Tenant acknowledge that, as of the Effective Date of this Lease, it is not possible to
meaningfully predict what fair market fees and terms will be at that time. Accordingly, Owner
and Tenant have agreed to the following process: '

(2). If Tenant validly exercises its option to extend this Lease for the Second
Operational Term, all of the terms and conditions of this Lease shall remain in effect during that
term, except that within forty five (45) days of Tenant’s exercise of its option the parties shall in
good faith negotiate amendments 6f Section 7 (Payments), Schedule III (Fee Structure), Section
12.9 (Tenant’s Insurance), Section' 13.14 {Owner’s Insurance) and Section 21.2 (Limits on
Liability) (the “Renegotiation Sections™) effective as of the start of the Second Operational
Term. The parties agree that the Renegotiation Sections shall be amended so that they are
consistent with comparable land transactions for wind energy generation facilities in the United
States of America in the previous twenty-four (24) months, provided ‘that in no event shall
Quarterly Payments provided in Schedule III be less than the minimum -amounts per installed
capacity, minimum Quarterly Payments, and percentages of Gross Revenues payable
immediately prior to the commencement of the Second Operational Term (the “Renegotiation
Standard™). The Renegotiation Standard shall not take into account any alternative real estate
development options for the Leased Property that Owner may have at that time,

(b) If Owner and Tenant are not able to reach agreement on amendments to the
Renegotiation Sections within forty-five (45) days of Tenant’s exercise of its option, the terms of
such amendments shall be determined by a panel of three (3) neutral experts-(the “Experts”). In
that case, Owner and Tenant shall each appoint one Expert, and the two Experts so appointed
shall mutually select a third. If either party fails to select an Expert, or if the two so appointed
are unable to agree on the third, then the parties shall submit a list wherein each party or its
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appointed Expert shall propose an equal number of nominees, from which a judge of the United
States District Court for the District of Hawaii shall appoint the needed Expert . The panel of
Experts shall then apply the Renegotiation Standard to determine what amendments to the
Renegotiation Sections shculd be made for the Second Operational Term. The decision of a
majority of the Experts shall be binding upon the parties, and the Experts shall make their
determination no later than thirty (30) days prior to the start of the Second Operational Term.

(c) Each Expert shall have at least fifteen (15) years experience in the wind energy
business, economics, commercial real estate appraisal, or other areas of expertise that qualify
them to determine the appropriate amendments to the Renegotiation Sections using the
Renegotiation Standard. Any person appointed or selected as an Expert in accordance with the
above provisions shall fully disclose to the parties any past, present or anticipated relationship,
interest or duty which may, in the view of either party, materially conflict with the function
under the appointment or may prejudice a determination (or both) and such person shall not
serve as an Expert unless the parties agree to waive the conflict. Without limiting the. foregoing,
no person, without the prior written agreement of both parties, shall be appointed as an Bxpert .
who is (or has been at any time within the preceding six (6) years) au employee of either party or
of an Affiliate (as defined in Section 18.1(a))) of either party or who is {or has been at any time
within the preceding three (3) years) a consultant to or contractor of either party or of an Affiliate

" of either party or who holds any significant financial interest in either party. No person shall be

appointed as an Expert who has not agreed to hold in confidence any and all information
furnished by each of the parties in connection with the dispute under this Agreement, the
existence of such dispute and his determination thereof,

G)} This appointment of the Experts shall only take effect aﬁer agreement has been
reached between the parties and the Experts as to the Experts’ remuneration. The arrangement
agreed on shall be. clearly set out in writing and shall be part of the agreement between the
parties and the Experts.

(&) The Experts may request data, information or submissions as the Expert thinks fit
(including other leases that Tenant or its Affiliates have recently entered into, provided, however,
that Tenant and its Affiliates shall be under no obligation to breach or request the waiver of any
applicable confidentiality provisions) and the parties shall use reasonable endeavours to comply
promptly with such requests. All information supplied to the Expert in writing by a party shall
be served by notice simultaneously to the other party. In the event that the Expert shall request
oral submissions to be made, the Party requested to make such submissions shall give the other
Party not less than four (4) business days’ notice of the time and place where such submissions
are to be made and shall promptly afford the other Party the opportunity to be present.
Information and. documents submitted to the Experts shall not be disclosed to third parties
without the prior consent of the parties.

0 The Experts may obtain such independent professional or technical advice (or
both) as may be reasonably required by the Expert.

(g) - If within a rcasonable period (which shall not without the prior written consent of
both parties exceed sixty (60) days after the acceptance by the Experts of their appointment) the
Experts shall not have rendered a determination then (at the request of either party) a new panel
of Experts shall be appointed under the provisions of this Section and upon the acceptance of the
appointment by such new Experts the appointment of the previous Experts shall cease. However,
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if the previous Expert shall have rendered a determination prior to the date upon which the new
Expert accepts the appointment such determination shall be binding upon the Parties and the
instructions to the new Expert shall be withdrawn.

(h) The Expert shall not act as an arbitrator but shall render a determination as an
Expert and the law or legislation relating to arbitration shall not apply to such Expert or to the
determinations or the procedure by which such determinations are reached.

Q) The determination of a majority of the Experts shall be final and binding upon the
Parties save in the event of fraud, manifest error or failure by the Expert to disclose any relevant
interest or duty in.accordance with this Section 6.3.

6! Each party shall bear the costs and expenses of all counsel, witnesses and
employees retained by it. The costs and expenses of the Experts shall be apportioned between
the Parties in a manner proportionate to the determination made by the Expert. The Expert
determination shall address the proportions in which the Parties should bear the Expert’s costs.”

Section 7. Payments. ‘In consideration of the rights granted under this Lease, Tenant
agrees to pay Owner the amounts set forth in Schedule XIII attached to and made a part of this
Lease, which amounts shall be paid to Owner at the times described on Schedule I11.

Section 8. .  Financial Records and Audits.

8.1.  Record-Keeping. Tenant shall maintain and keep full and accurate
financial records relating to the Wind Energy Project in accordance with generally
accepted accounting principles. Such records shall include without limitation records

~ reflecting the Gross Revenues received by Tenant in connection with the Wind Energy
Project and any other information necessary to verify Tenant’s compliance with its
payment obligations under Section 6.

8.2.  Inspection ond Audit Rights. Owner shall have the right fo inspect
Tenant's financial records relating to the Wind Energy Project upon ten (10) business
days' notice. Tenant shall make its financial records available to Owner on the island of
Maui either by physical delivery to Owner on Maui or by electronic transmission to
Owner. Such delivery method shall be at Tenant’s sole discretion. Not later than ninety
(90) days following the end of each calendar year, Tenant shall provide Owner with a
complete statement (the "Annual Statement") audited and signed by a certified public
accounting firm of recognized national statute or by an officer of Tenant. The Annual
Statement shall be certified and signed by an officer of Tenant, showing in reasonable
detail satisfactory to the Owner Gross Revenues, and a reasonably detailed statement of
any deductions and exclusions from Gross Revenues claimed by the Tenant, for the
preceding year. Owner agrees to treat all such information, records and reports as
confidential and, except in response to a valid court subpoena or proceeding shall not
divulge any of the same to third parties without the prior written consent of the Tenant, -
which consent may be withheld at Tenant's sole discretion, provided that the foregoing
shall not preclude Owner from disclosing the revenues it receives under this Lease as
necessary in comnection with Owner’s accounting, tax planning and financings. In
addition to the Annual Statement, Owner shall have the right to audit, at Owner's expense
except as provided in the immediately following sentence, all records of Tenant relating
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to the Wind Energy Project and statements furnished by the Tenant for purposes of
determining payments due to Owner. If such an audit shall reveal errors or improper
entries or similar facts which result in a difference in rent exceeding two percent (2%), all
costs of such audit shall be borne by the Tenant. The Owner's right to audit-shall include
the right to take such steps as are generally deemed proper in auditing practices. Tenant
shall cooperate in any audit made by Owner. After completion of the audit, whichever
party is then owing money for an adjusting refund to the other by the audit shall pay the
amount shown to be due for such refund within fourteen (14) days after completion of the
audit by cash payment (together with interest) if to Owner or by credit against the next
monthly rents due if to Tenant. Completion of the audit shall be deemed to occur at the
time of delivery of the auditor’s report to both Owner and Tenant.

~ Section 9. Ownership of Wind Energy Projects. Except as provided in Section 19.6,
Owner shall have no ownership or other interest in any Improvements (as defined below), and

- Tenant may remove any or all such Improvements at any time, As used in this Lease, the term

“Improvements” means all WTGs (as defined below), Transmissiori Facilities, structures,
equipment, machinery, wire, conduit, fiber, cable, poles, materials and property of every kind
and character constructed, installed and/or placed on, above or below the Leased Property by or
on behalf of Tenant. “WTG” means any wind turbine generator or wind machine designed for
the generation of electrical power from wind power, including without limitation, the associated
towers, support structures, guy wires, braces and directly related equipment. This Lease
contemplates that one or more Wind Energy Projects may be developed and operated on the
Leased Property. Therefore, for purposes of this Lease, a single Wind Energy Project shall
consist of any and all Improvements, including WTGs and Transmission Facilities, which are
constriicted, developed or operated on the Leased Property or on other property as an integrated
system to generate via wind and deliver electrical power.

Section 10.  Transmission Facilities Easement. Tenant shall have the right to grant to
any utility, power provider or other party (collectively, “Transmission Facility Assignees”) ()
the right to construct, operate and maintain the Transmission Facilities on the Leased Property
and, (b) for purposes of access to and from such Transmission Facilities, the right of ingress.and
egress across portions of the Leased Property and other lands owned by Owner. In order to
facilitate the assignment by Tenant of certain of its rights under this Lease to Transmission
Facility Assignees (separate and apart from Tenant’s other rights under this Lease) including,
without limitation, Tenant’s rights under Section 2(d), Owner shall, upon the request of Tenant at
any time during the term of this Lease, grant to Tenant one or more exclusive, assignable
easements upon, through, under, over, across and above portions of the Leased Property and land
that is owned by Owner and that is adjacent to the Leased Property (2 “Transmission
Fasement”), which Transmission Easement shall be in a location or locations mutually
agreeable to the parties and substantially in the form set forth on Schedule IV; it being
understood that such form shall be amended to include (i) reasonable changes requested by -
Tenant or Owner, provided that such changes do not unreasonably reduce Tenant or Owner’s
rights or increase Tenant or Owner’s burdens thereunder, (iii) reasonable changes requested by
MECO if the Transmission Easement is to be granted or assigned to MECO, and (iii) any
changes requlred as a result of changes in law.

Section 11.  Taxes.
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11.1. Property Taxes and Assessments. Owner will pay prior to delinquency all
real and personal property and other taxes, general and special assessments, and other
charges of every description (collectively, “Taxes”) levied or assessed against the Leased
Property and all improvements thereon other than (&) the Improvements (b) any increase
in property taxes (including “rollback” taxes) due to its use by Tenant and (c} any
improvements placed on the Leased Property in connection with any Transmission
Easement (“Taxes Attributable to Tenant”). Owner and Tenant acknowledge that as of
the Effective Date the Taxes levied against the Land based on its current use for cattle
ranching are $60 per year. Owner shall provide Tenant with evidence that the entire Tax
bill covering the Leased Property (other than the Tenant charges, as described in Section
11.2) has been paid at least twenty (20) days prior to the date(s) on which such Tax
payment would be delinquent, any by such date(s) Tenant shall pay to Owner an amount
equal to the Taxes Attributable to Tenant. If Owner does not provide Tenant with such
evidence within five (5) days after receipt of written request for same or if the Tax bill -
has not been paid, Tenant may, but shall not be obligated to, pay the taxing authorities the
entire amount (including, but not limited to, any interest and penalties set forth thereon)
due on the Tax bill and Owner shall reimburse Tenant such amount, less the Taxes
Attributable to Tenant, plus interest (computed from the date of Tenant’s payment) at a
rate equal to the lesser of (i) the prime rate of interest as quoted by JP Morgan Chase
Bank or its successor (the “Contract Rate”), or (ii) the maximum rate allowed by
applicable law, or Tenant may, at its sole discretion, offset such amount, together with
such interest, against any payments due Owner under-this Lease.

11.2. Rates and Other Charges. Tenant will pay directly all charges, duties,
rates, and other outgoings of every description for electricity, gas, telephone, refuse
collection, sewage disposal, water, or any other utilities or services to Tenant’s
improvements at the Land, whether assessed to or payable by the Owner or the Tenant

11.3. Tenant's Right to Contest. Tenant shall have the right to contest the
‘validity and/or amount of such Taxes; provided that if such Taxes create a Lien (as
defined in Section 13.4) on Owner’s interest in the Leased Property, then Tenant may
only contest such Taxes if the proceeding in which it contests such Taxes operates to
prevent or stay their collection or Tenant removes any such Lien by bonding or
otherwise. Owner agrees to render to Tenant all reasonable assistance in contesting the
validity or amount of any such contested Taxes, including joining in the signing of any
protests or pleading which Tenant may deem advisable to file; provided, however, that
Tenant will reimburse Owner for its reasonable out-of-pocket expenses, including
reasonable attorneys’ fees incurred in connection with providing such assistance.

" Section 12.  Tenant’s Representations, Wamranties and Covepants. Tenant hereby
represents, warrants and covenants to Owner as follows:

12.1. Tenant's Authority. Tenant has full power, authority, capacity and legal
right to enter into, execute and deliver this Lease. Each person signing this Lease on
‘behalf of Tenant is authorized to do so. This Lease constitutes a valid and binding
agreement enforceable against Tenant in accordance with its terms.
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12.2. Legal Status/Approvals. Tenant (a) is duly organized or formed, validly
existing and in good standing under the laws of its state of organization or formation; and
(b) has full power and authority to lease the Leased Property and carry on its business as

-now conducted. Tenant has all necessary approvals, govemmental and otherwise, to

execute and deliver this Lease and the execution and delivery of this Lease by Tenant
will not place Tenant in default of any agreements to which Tenant is a party or bound.

12.3.  Permits and Requirements of Governmental Authority. Tenant shall have
the sole responsibility for obtaining any land use or environmental permits and approvals,
building permits, environmental impact reviews or any other approvals required for the
financing, construction, installation, relocation, replacement, maintenance, operation or
removal of any Wind Energy Projects, Transmission Facilities or Improvements,
including without }imitation execution of applications for such approvals. Tenant shall
have the right in its sole discretion, to contest by appropriate legal proceedings, brought
in the name of Tenant or in the names of both Tenant and Owner where appropriate or
required, the validity or applicability to the Leased Property, Transmission Facilities,
Improvements or Wind Energy Projects of any law, ordinance, statute, order, regulation,
Taxes or the like now or herecafter made or issued by any agency, bureau, commission,
court, department, official, political subdivision, tribunal or other instrumentality of any -
government, whether federal, state or local, domestic or foreign (collectively

"Governmental Authority(ies)"). Owner shall reasonably cooperate in such contest, at

no liability or out-of-pocket expense to Owner. Any such contest or proceeding,
including any maintained in the name of Owner, shall be controlled and directed by
Tenant. If any permit or approval is required for the construction or operation of the
Wind Energy Project, Owner shall have the right to review and reasonably -approve or
disapprove any proposed condition or term of such permit or approval that Owner
reasonably determines is likely to materially and adversely affect Owner's cattle
ranching, farming operations, security, conservation and reforestation efforts, or
recreational use of the Leased Property or other lands, or a condition or term that requires
Owner to open existing or future motor vehicle roads to public use (a “Problem
Condition”). If Owner intends to disapprove a Problem Condition Owner shall first
notify Tenant of Owner’s objections to it, and shall work cooperatively with Tenant and
the Governmental Authorities involved to resolve, mitigate or eliminate the Problem
Condition to Owner’s and Tenant’s satisfaction and in a manner to minimize impact to
the Wind Energy Project, and provided that Owner shall cooperate fully in meeling any
deadlines and statutes of limitations imposed by the Governmental Authorities or set
forth in applicable legal provisions, and that any failure by Owner to respond within such
timeframes after it has been informed of the conditions or terms of any permits or
approvals shall be construed as acceptance by the Owner of such condition or term. If
the Governmental Authorities nevertheless insist on Problem Condition, Owner shall
have the right to terminate this Lease at any time prior to the grant of the permit or
approval containing the Problem Condition without liability, and upon reimbursement to
Tenant of a ninety thousand dollar (US$ 90,000) portion of the execution fee paid at the
signing hereof, in which case Tenant shall withdraw all permit applications and surrender
the Leased Property in accordance with the terms of this Lease. To facilitate Owner’s
rights under this Sectioni Tenant shall promptly provide Owner with copies of all

_comrespondence and communications with Governmental Authorities regarding its permit
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applications and proposed conditions, and Owner shall be promptly notified of and
entitled to attend all meeting and hearings with Governmental Authorities regarding
potential permit conditions.

12.4.- Liens. Tenant shall keep Owner’s interest in the Leased Property free and
clear of all Liens and claims of Liens for labor and services performed on, and materials,

. supplies or equipment fumished to, the Leased Property in connection with Tenant’s use

of the Leased Property; provided, however, that if (a) such a Lien does arise on Owner’s
interest in the Leased Property, (b) Tenant has a right to contest such Lien and (c) Tenant,
within one hundred twenty (120) days after it receives notice of the filing of such Lien,
either bonds around such Lien or establishes appropriate reserves therefor, or, otherwise,
removes such Lien from the Leased Property pursuant to applicable law, then Tenant
shall not be deemed to have breached this Section 12.4.

12.5. Hazardous Materials.

(a) Restriction on Use of Hazardous Materials. The Tenant shall not
cause or permit any substance, material or waste which is now or hereafter
classified as hazardous or toxic, or which is regulated under current or future
federal, state or local laws or regulation (collectively "Hazardous Materials") to
be processed, used, generated, stored in or. about, disposed of about or upon, or
transported to or from, the Land except (1) as necessary to the construction and
operation of the Wind Energy Projects, or (2) commonly used consumer products
containing components that may be classified as hazardous (e.g., cleaning
supplies) as long as such materials are used for their intended purposes in the
ordinary course of business operations on the Land and are not stockpiled in large
quantities, or (3) the Owner has approved the use of specific Hazardous Material
in advance, and (4) in each case the processing, use, generation, storage, disposal
or transporting is strictly in accordance with Rnvironmental Laws (as defined
below). The Tenant and Persons (as defined in Section 18.1(a)) claiming through
the Tenant shall comply with all Environmental Laws applicable to the use and
occupancy of the Land, shall procure and maintain all necessary environmental
permits or licenses required for operations on the Land and file with all
Governmental Authorities any reports, business plans, notices and other
disclosures required to be made under applicable Environmental Laws. The
“Tenant shall provide the Owner with copies of all such permits, reports, business
plans, notice and disclosures, when obtained or filed. The Tenant shall cause all
waste that is or may be a Hazardous Material to be stored offsite in accordance
with Environmental Laws and provide the Owner, upon request, with a copy of all
hazardous waste manifests. Notwithstanding the foregoing, (i} the obligation of
Tenant shall in no case apply to any Hazardous Materials released or discharged
by any tenant occupying the Land prior to Tenant, Owner or their agents,
employees or contractors (collectively, "Owner's Environmental Condition")
and (ii) Owner shall be responsible, at its cost, for such compliance with respect
to any Ownert's Environmental Condition.
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“Environmental Lé\ws” means and includes all federal, state or local laws,
statutes, ordinances, rules, regulations and other requirements of any
Govermnmental Authority, now or hereafter in effect, relating to environmental
conditions, industrial hygiene or Hazardons Materials on, within, under or about
the Land, including, but not limited to, the Federal Water Pollution Control Act,
33 U.S.C. Section 1251, et seq., the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.S.C. Section 9601, et
seq. (“CERCLA"), the Resource Conservation and Recovery Act, 42 U.S.C.
Section 6901, et seq. the Hazardous Materials Transportation Act, 49 U.S.C.. -
Section 1801, et seq., the Clean Water Act, 33 U.S.C. Section 1251, et seq., the
Clean Air Act, 42 U.S.C. Section 7401 et seq., the Toxic Substances Control Act,
15 U.S.C. Sections 2601 through 2629, the Safe Drinking Water Act, 42 U.S.C.
Sections 300f through 300j, the Occupational Safety and Health Act, 29 U.S.C,
Section 651, et seq., the Oil Pollution Act, 33 U.S.C. Section 2701, et seq., the
Emergency Planning and Community Right to Know Act, 42 U.S.C. Section I
1001, et seq., the National Environmental Policy Act, 42 U.S.C. Section 4321, et
seq., the Federal Insecticide, Fungicide and Rodenticide Act, 15 U.S.C. Section
136, et seq., the Medical Waste Tracking Act, 42 U.S.C. Section 6992, and
Hawaii laws regarding Management and Disposal of Infectious Waste, Hawaii
Revised Statutes Section 321-21, Solid Waste, Hawaii Revised Statutes Chapter
340E, the provisions of Chapter 128D, Section 328-21, Chapter 340A, Chapter
340E, and Chapters 342B through P of the Hawaii Revised Statutes, as amended,
or any judicial or administrative interpretation of such laws, rules or regulations,
and any similar federal, state or local law, statute, ordinance, rule, regulation or
requirement.

(b) Notification. The Tenant shall give prompt notice to the Owner if the
Tenant becomes aware of (1) the occurrence of any accidental or intentional
release, spilling, leaking, emitting, discharging, escaping, leaching, migrating,
dumping or disposal into the air, land, suiface water, or ground water of a
Hazardous Material in quantities in excess of reportable quantities established

pursuant to any applicable law or regulation (an "Environmental Event") on the

Land or-on adjoining property that threatens to affect the Land, or (2) any claims
made or, to Tenant's knowledge, threatened, by any third party against the Tenant,
Owner or the Land secking damages, contribution, cost recovery, compensation,
injunctive relief, specific performance, or other relief resulting from any actual or
alleged release or discharge or from the existence or alleged existence of any
Hazardous Materials on, within or under the Land (an "Environmental Claim"),
or (3) any investigation or regulatory action is taken or threatened, or order issued
in connection with or resulting from, the occupancy or use of the Land (an
“Action”). The Tenant shall not enter into any settlement agreement, consent
decree or other compromise with respect to any Environmental Claim in any way
relating to the Land without first notifying the Owner and affording the Owner the
opportunity to participate in any such investigation or Action. The notice shall
describe the event giving rise to the notice and be accompanied by copies of any
requests. for information, claims, complaints, citations, summons, reports, notices,
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waming or other comumunications in the possession of or reasonably available to,
the Tenant relating to the matter disclosed in the notice. The Owner's receipt of
notice shall not be deemed to create any obligation on the part of Owner to
respond in any manner. The Owner shall have the right, but not the obligation,
(1) to participate in all oral or written communications with - Governmental
Authorities concemning environmental conditions on or about the Land, (2) to join
and participate in, and coatrol, if the Owner so elects, any Action initiated in
respect of any Environmental Claim-against the Tenant and persons claiming
through the Tenant, and (3) to negotiate, defend, approve and appeal any such
Action.

(c) Remediation. The Tenant shall promptly undertake and diligently
complete, dt its sole cost and expense, without abatement of Rent all corrective
and remedial measures necessary to restore the Land and any other land or ground
water affected by an Environmental Event caused by Tenant to the condition
existing immediately prior to the Environmental Event; provided, however, that
the Tenant shall have no obligation to remediate the Land to the extent an
Environmental Event results from a Owner's Environmental Condition. Unless an
emergency situation exists that requires immediate action, the Tenant shall obtain
the Owner's prior approval of all contemplated investigative, corrective or
remedial measures, including, without limitation, the selection of an
environmental consultant or contractor, the determination of the scope of work
and sampling activities to be performed and the form and substance of all draft
reports prepated by any consultant (before such reports are finalized). The Tenant
shall promptly provide the Owner with the results of any test, ihvestigation or
inquiry made by the Tenant relating to Hazardous Materials on or about the Land.
The presence.of Hazardous Materials on the Land shall.not be deemed an
occurrence of destruction subject to the prov131ons of this Lease respecting
destruction.

(d) Indemnity. The Tepant shall indemnify, defend and hold harmless the
Owner against all Environmental Claims arising, in whole or in part, during or
relating to the use or occupancy of the Land by the Tenant or any person claiming
through the Tenant and against all costs and expenses incurred in defending any
such Environmental Claim and in connection with any cleanup, remedial, removal
or restorative work on or about the Land required to restore the Land as provided
in this Lease. This indemnity shall expressly not extend to any Environmental
Claims with respect to Owner's Environmental Claims or arising out of acts or
omissions from and after the expiration of the Term unless the basis for such
Environmental Claims occurred during the Term. Owner shall indemnify, defend
and hold harmless the Tenant against all Environmental Claims arising, in whole
or in part, with respect to Owner's Environmental Conditions or any other actions:
or conditions caused by Owner and against all costs and expenses incurred in
defending any such Environmental Claimy and in connection with any cleanup,
remedial, removal or restorative work on or about the Land required to remedy
Owners Environmental Conditions.
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(e) Survivel. Owner's and Tenant's obli ga‘tions under this Section shali
survive the termination or expiration of this Lease.

12.6. Gates and Fences. Tenant acknowledges that Owner has a right to
maintain locks on all exterior gates, provided that Owner shall provide Tenant with a key
or with the combination to such locks. Tenant shall have the right to install gates where
necessary or useful in connection with Tenant’s use of the Leased Property, provided that
Owner shall have the right to require Tenant to install a caitle gnard in leu of a gate and
further provided that in installing such gates or cattle guards Tenant shall take all
reasonable steps to minimize the impact on Owner's ranching operations. When
nstalling a gate within Owner’s existing fence, Tenant agrees to make or cause to be
made such fence cuts, braces, and repairs that will be permanent and remain functional
for the remaining life of the fences of which they are part and become incorporated
within or the entire term of the Lease, whichever is longer. Should such cuts, braces,
repairs or cattle guards as made by Tenant or Tenant’s personnel become weakened or
prove to be insecure or inadequate by reason of improper installation or fabrication and
occur over and above normal wear, tear and use, Owner shall notify Tenant in writing.
Tenant shall make or cause to be made adequate repairs or replacements of any such
insecure or inadequate fencing, bracing, cattle guards or gates within ten (10) days of
receiving notice thereof from -Owner, weather permitting; provided, however, that in the
event Owner deems it necessary to effect any such repairs or replacements without notice
to Tenant because of the imminent escape or loss of livestock, Owner shall be authorized
to effect any such repairs or replacements, and to be reimbursed by Tenant for the actual
out-of-pocket costs incurred by Owner in this regard for reasonable and necessary
materials and labor. ' :

12.7. Roads and Soil Surfaces. Should Tenant exercise its right under this
Lease to construct any road, lane, or route on the Leased Property, Tenant and Owner
shall work cooperatively to find a mutually-agreeable location for said road, lane, or
route that provides the access requested by Tenant. Tenant shall use reasonable efforts to
use or improve the existing roads on the Leased Property in ordet to ‘minimize new road
construction. Tenant agrees that at the places where it trenches across any road or roads
on the Leased Property, it will fully repair the road bed and surface of the road after any .
of its operations hereunder in such a way as that any road affected hereby will be kept in
its normal condition except at those times when Tenant is actually trenching. Promptly
after completion of construction, maintenance or removal operations in connection with
the Lease, Tenant shall fill all ruts, holes and other depressions caused by such operations
and restore all surfaces utilized to as near normal grade and level as practicable to do so.
On areas not occupied by-Improvements, Tenant shall re-plant native grass seed, but not
crops or any other type of vegetation, on any portion of the Leased Property that was in
native grassland prior to construction of any Improvement and on any area where
replanting with native or other acceptable grass or other native plants is required by any
Governmental Authority with authority to so require. Notwithstanding anything
contained in this Section 12.7, while Tenant shall be.responsible for repairing road
damage caused by Tenant’s operations on the Leased Property and for iaintaining all
roads constructed by Tenant, Tenant shall not otherwise have responsibility for
maintcnance of existing roads on the Leased Property or for repairing damage to such
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roads caused by parties other than Tenant or Tenant's invitees (it being understood and
agreed that Owner has the duty to promptly repair and/or replace Owner's roads so long
as Owner continues to use them to a standard appropriate to Owner's ranching operations,
all at Owner’s sole cost and expense).

12.8. No_Broker. Neither Tenant nor any of its Affiliates nor any of their
respective officers, directors or employees has employed any broker or finder or incurred
any liability for any brokers’ fees, commissions or finders’ fees as a result of the
execution of this Lease. : :

12.9.  Tenant's Insurance. Tenant shall procure and maintain during the Term of
this Lease, at its sole cost and expense, a policy or policies of liability insurance with
coverage amounts not less than a combined single limit of $5,000,000 per occurrence and
$10,000,000 in the aggregate, insuring against any and all liability to the extent
obtainable for injury or death of a person or persons or damage to property occasioned by
or arising out of or in connection with the occupation and use of the Leased Property.
Owner shall be named as an additional insured on such policy or policies, but only to the
extent the Claims and Losses arise out of the actions, omissions, use or operations of a
Tenant Party. Such policy or policies shall not be cancelable without at least thirty (30)
days’ prior written notice to Owner, and Tenant shall provide copies of certificates
evidencing such coverage from time-to ttme upon Owner's request. Notwithstanding
anything to the contrary herein, Tenant may obtain such insurance from its, or its
Affiliate’s, captive insurance company, provided such captive insurance company is
licensed to do business in the State of Hawaii and has a rating of AA-or equlvalent by
AM Best.

. 12.10 Tenant Accepts the Property Strictly “As Is'' and “With all Faults”. The
Leased Property is raw, rugged land. Accordingly, and notwithstanding any other provision of
this Lease, Tenant acknowledges that except as spec1ﬁca11y represented and warranted by Owner
in this Lease: :

()"  Owner makes no warranties or disclosures regarding the
Leased Property, and any and all information supplied or made available by Owner, whether
written or oral, prepared by Owner or another party, and whether in the form of maps, surveys,
plats, reports, studies or plans, or any other type of materials or information, whatsoever, is
furnished to Tenant solely as a courtesy and is without representation or warranty on the part of
Owner, express or implied; and

® Tenant is entering into this Lease and accepting the Lease
Property on a strictly “AS IS, WHERE IS, WITH ALL FAULTS” basis. Tenant further
acknowledges that no representation, written or oral, has been made by Owner, its officers,
agents or employees in order to induce Tenant to enter into this Lease. Tenant represents and
warrants that neither Owner nor its officers, agents or employees has made any representation or
statement to Tenant concerning the condition, development potential, merchantability, fitness for
a particular purpose, or operation of the Leased Property, and Tenant expressly waives any duty
by Owner to make any such disclosures. Tenant represents and warrants that Tenant is familiar

Page 15 of 34
DOCS-#402968-v6-SHELL _ AUWAHI LEASE (6_26_06).DOC




with the Leased Property and has made such independent investigaticn as Tenant deems
necessary or appropriate in order for Tenant to enter into this Lease.

Section 13, Owner’s Representations, Warranties and Covenants. Owner hereby
represents, warrants and covenants to Tenant as follows:

13.1.  Owner’s Authority. Owner is the sole owner and holder of fee simple title
to the surface estate of the Leased Property and all appurtenant rights thereto and is the
sole owner of all of the Wind Use Rights. Owner has tull power, authority, capacity and -
legal right to enter into, execute and deliver this Lease, and to assign, warrant, set-over,

- trahsfer and convey the Leased Property pursuant to the terms of this Lease. Each person
signing this Lease on behalf of Owner is authorized to do so. This Lease constitutes a
valid and binding agreement enforceable against Owner and the Leased Property in
accordance with its terms.

132, Legal Status; Approvals. Owner, if other than an individual, (a) is duly
organized or formed, validly existing and in good standing under the laws of its state of
organization or formation; (b) is duly qualified to transact business and is in good
standing in the state where the Leased Property is located; and (c) has full power and
authority to own the Leased Property and carry on its business as now conducted and
proposed to be conducted. Owner has all necessary approvals, governmental and
otherwise, to own the Leased Property and to execute and deliver this Lease and the
execution and delivery of this Lease by Owner will not place Owner in default of any
agreements to which Owner is a party or bound.

13.3. No Interference: No Third Party Rights. Owner covenants and agrees that
Tenant shall have the quiet use and enjoyment of thie Leased Property in accordance with
the terms of this Lease without hindrance or interruption from Owner or any other person
or persons claiming by, through or under Owner. Without limiting the generality-of the
foregoing, Owner agrees that Owner will not and will cause the other Owner Parties (as
defined in Section 15) not to construct or install any structure or other improvement that
is within five hundred feet (500°) of any WTG and/or which would interfere with the
availability, accessibility, flow, frequency or direction of air and wind (the "Wind.
Regime") of the WTG without the written consent of Tenant. Further, Owner shall not,
and shall cause the other Owner Parties not to, take any action that could (a) interfere
with or impair the Wind Regime of the WTG, (b) in any way interfere with or impair the-
transmission of electric, electromagnetic or other foums of energy to or from the Leased
Property (provided that this provision shall not restrict Owner's rights with respect to
transmission and interconnection with electric grids that do not interfere with or impair
Tenant's rights with respect to transmission and interconnection with electric grids), or
(c) interfere with or impair Tenant’s access to the Improvements or to the Leased
Property for the purposes specified in this Lease, (d) interfere with any permits required
for Tenant’s use of the Leased Property, or (€) otherwise interfere with Tenant’s intended
use of the Leased Property. Owner shall not take any action or grant any third party any
rights in the Leased Property that could materially interfere with the development,
constryction, installation, maintenance or operation of any Wind Energy Projects on the
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Land or that could allow any party other than Tenant to exploit the Wind Use Rights on
the Land or that could materially and adversely affect Tenant’s use of the Leased
Property. During the term of this Lease, in no event shall Owner grant any rights to any
third party to develop, construct, install or maintain or operate any Wind Energy Projects
on the Land, including without limitation, construction or upgrading of any Transmission
Facilities, without Tenant’s prior written consent, which consent may be withheld in
Tenant’s sole discretion.

13.4. Liens.

(a) Except as set forth on Schedule V hereto, Owner represents that as
of the Effective Date there are no liens, encumbrances, leases, mortgages, deeds
of trust, security interests, licenses, or other exceptions made or suffered by
Owner (collectively, “Liens”) encumbering or affecting all or any portion of the
Leased Property.

(b) Except as set forth on Schedule 'V hereto, there are no currently
ex1stmg options, rights of refusal, sales contracts, or other such rights in favor of
any third parties relating to the Leased Property or any interest therein that could
materially interfere with the development, construction, installation, maintenance
or operation by Tenant of Wind Energy Projects or that allow any party other than
Tenant to exploit the Wind Use Rights or that could materially and adversely.
affect Tenant’s use of the Leased Property.

(c) Owner shall not, without the prior written consent of Tenant, create
or pemut to be created, any Liens with respect to the Leased Property or any part
thereof, provxded that Owner may with Tenant’s consent, which consent shall not
be unreasonably withheld, grant or create Liens, including, but not limited to,
Liens (i) for utility and other purposes on the Leased Property, and (ii) in the form
of mortgages securing loans made to Owner. In the event that on a date
subsequent to the date hereof Tenant consents to a Lien, the holder of such Lien
must concurrently execute and deliver to Tenant a Subordination and Nomn-
Disturbance Agreement in a form reasonably acceptable to Tenant that provides
that the holder of such Lien shall (1) subordinate such Lien to Tenant's interest
under this Lease, (2) agree not to disturb Tenant’s possession or rights under this
Lease or terminate this Lease, so long as Owner is not entitled to tenminate this
Lease under the provisions hereof, (3) provide notice to Tenant and its lenders of
defaults under the Lien documents, and (4) comply with such other requirements
as may be reasonably required by Tenant or its lenders to protect the interests of
Tenant or its lenders. Owner and Tenant agree that any Liens granted in violation
of this Section shall be deemed void ab initio.

13.5.  Requirements of Governmental Authorities. Subject to the limitations and
termination right contaimed in Section 12.3, Owner shall reasonably cooperate with
Tenant at no cost, obligation or liability to Owner in connection with (i) obtaining and
complying with any land use or environmental permits and approvals, building permits,
environmental impact reviews or any other approvals required for the financing,
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construction, installation, relocation, replacement, rnaintenance, operation or removal of
any Wind Energy Projects, Transmission Facilities or Improvements, inchiding without
limitation execution of applications for such approvals and (ii) providing affidavits or
documents from Owner customarily required by title companies. In connection with any
application by Tenant for a governmental use permit, approval, authorization or other
consent, or any governmental review of any previously issued permit, including, without
limitation, for the installation, continued operation, modification or replacement of Wind
Energy Projects, Transmission Facilities or Improvements on the Leased Property, and
subject to the terms of Section 12.3, Owner agrees to support and not oppose, in any way,
whether directly. or indirectly, any such application or approval, at any administrative, -
judicial or legislative level. Tenant shall be responsible for out of pocket expenses -
incurred by Owner in cooperatirig and supporting Tenant in the matters set forth herein.

13.6. Hazardous Materials. Owner represents that to the best of Owner
knowledge there are no Hazardous Materials located on the Leased Property in any
amount which would require reporting under applicable environmental laws, and the
Leased Property has not been used for the generation, treatment, storage or disposal of
Hazardous Materials and there are no underground storage tanks located on the Leased
Property. Owner shall not violate any federal, state or local law, ordinance or regulation
relating to the generation, manufacture, production, use, storage, release or threatened
release, discharge, disposal, transportation or presence of any Hazardous Materials on or
under the Leased Property.

13.7. No_Litigation. Owner is not.a party to any, and to Owner’s best
knowledge, there are no pending or threatened, legal, administrative, arbitral or other
proceedings, claims, actions or governmental or regulatory investigations of any kind or
nature whatsoever against Owner (a) challenging the validity or propriety of this Lease,
the documents executed in connection herewith, and/or transactions contemplated in this -
Lease and/or such documents or (b) which could reasonably be expected to have a
material adverse effect on the ownership, operation or value of the Leased Property or
any part thereof or interest therein, including but not limited to any pending, or to
Owner's knowledge, threatened condemnation, eminent domain or similar proceeding
affecting the Leased Property or any part hereof or interest therein. Owner shall
promptly (i) inform Tenant of any disagreements, disputes, threatened litigation or
pending litigation between any Owner and any other party that may materially impact
this Lease and/or Tenant's use of the Leased Property, (ii) promptly give Tenant copies of
any notices, correspondence or other written or digital communication received by Owner
in connection with any such disagreement, dispute, threatened litigation or pending
litigation and (iii) vigorously defend against any such disagreement, dispute, threatened
litigation or pending litigation, if the same will have, or could rcasonably be expected to
have, a material adverse effect on Tenant's use of the Leased Property.

13.8. Maintenance of Leased Property. Owner shall operate and maintain any
of Owner’s improvements at the Leased Property so as not to, and so as to cause third
parties to not interfere with Tenant’s uses of the Leased Property, provided that it shall be
Tenant's sole responsibility to imstall or construct such fencing or improvements Tenant
deems necessary for the purpose of preventing interference with Tenant's uses of the
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Leased Property. Because the Leased Property is raw land Owner shall have no
obligation other than as specifically set forth above to maintain the Lease Property. -

13.9. Noise/Interference. Owner acknowledges and agrees that incident to the
uses permilted by the Lease shall be the .continuous creation of audible and
electromagnetic noise and possible electrical interference, radio frequency interference or
cell tower interference related to the maintenance, operation and use of the Wind Energy
Projects, including WTGs, Transmission Facilities and other Improvements, and as
further set forth in Section 15.4, Owner waives, on behalf of Owner and, to the extent
allowed by law, the Owner Parties, the right to make any claims for Claims and Losses
(as defined in Section 15.1) as a result thereof, provided, however, that this subsections
shall not preclude Owner from bringing a claim for indemnity against Tenant against
claims brought by third parties against Owner.

13.10. No Liability for Failure to Develop or Operate. Owner acknowledges and
agrees that Tenant, in its sole discretion, may or may not elect to construct, install or
develop WTGs, Wind Energy Projects, Transmission Facilities and/or Improvements on

- the Leased Property, and Tenant shall have no responsibility or liability to Owner or any
other party in the event Tenant does not construct, install or develop WTGs, Wind
Energy Projects, Transmission Facilities and/or Improvements on the Leased Property.
Furthermore, nothing in this Lease may be interpreted as imposing on Tenant, or any
other party, any obligation to continuously operate any Wind Energy Project constructed,
developed or installed on the Leased Property, provided that Tenant’s failure to
commence operations or abandonment of the Wind Energy Project may have’
consequences under Sections 6.1 or 19.3, respectively.

13.11. Confidentiality. Owner and Tenant shall maintain in confidence, for the
benefit each party, all information pertaining to the financial terms of or payments under
this Lease, .Tenant’s site or product design, methods of operation, methods of
construction, power production or availability of the Wind Energy Projects, the fact that
any Wind Energy Project is to be constructed and/or operated on the Leased Property and
the like, whether disclosed by or discovered by the other party (the “Confidential
Information™), unless such information either {a) is in the public domain by reason of
prior publication through no act or omission of the disclosing party, or (b) was already

. known to the disclosing party at the time of disclosure and which the disclosing party is
free to use or disclose without breach of any obligation to any person or entity. A party
not shall publish or otherwise disclose the other party’s Confidential Information to
others, except as necessary to financial advisors, consultants, retained expcrté, constituent
entities of the party, lenders, and lawyers or other professionals, who receive such
information under an obligation of confidentiality. In addition, Owner agrees and
acknowledges that that the phrases “Shell”, “Shell Oil Company”, “Royal Dutch Shell”,
“Shell WindEnergy” and all derivations thereof and all logos, emblems and trademarks of
all such entities (including, but not limited to the Shell “Pecten™) (collectively, “Tenant's

Intellectual Property”) are and shall remain the property of Tenant, Shell Oil Company
and other “Shell” entities as appropriate, Similarly, Tenant agrees and acknowledges that
that the name “Ulupalakua Ranch” and all derivations thereof and all of Owner’s logos,
emblems and trademarks of all such matters (collectively, “Owner's Intellectual
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Property™) are and shall remain the property of Owner and other “Owner” entities as
appropriate. Neither party has any license or permission to use the other party's
Intellectual Property in any photographs, video recordings, computerized images, wrtten
materials or any other manner without the prior written consent of the party owning such
Intellectual Property.

13.12. Non Foreign Owner.- Owner is not a “foreign person” within the meaning
of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended, and the related
Treasury Department regulations, including temporary regulations.

13.13. No Broker. Neither Owner nor any of ifs Afﬁliates nor any of their
respective officers, directors or employees has employed any broker or finder or incurred
any liability for any brokers’ fees, commissions or finders’ fees as a result of the
execution of this Lease.

13.14. Owner’s Insurance. Owner shall procure and maintain during the Term of
this Lease, at its sole cost and expense, a policy or policies of insurance in amounts not
less than a combined single limit of $1,000,000 per occurrence and $2,000,000 in the
aggregate, insuring against any and all liability to the extent obtainable for injury or death
of a person or persons or damage to property occasioned by or arising out of or in
connection with Owner’s occupation and use of the Leased Property. Tenant shall be
named as an additional insured on such policy or policies but only to the extent the
Claims and Losses arise out of the acts, omissions, use or operations of an Owner Party.
Such policy or policies shall not be cancelable without at least thirty (30) days’ prior
written notice to Tenant, and Owner shall provide copies of certificates evidencing such
coverage from time to time upon Tenant’s request.

Section 14.  Estoppel Certificates. A party shall at any time, and from time to time,
within fifteen (15) days after a written request by the other party, execute and deliver to the
requesting party a written statement certifying that this Lease is in full force and effect (or
modified and stating the modification). Such statement shall also state that, to the certifying
party's knowledge, there are no defaults existing at the time of execution of the certification, or
(to the extent applicable) if existing, the nature of such defaults. If a party fails or refuses to
deliver an Estoppel Certificate in the time required above, the party so failing shall, at the option
of and without prejudice to other remedies available to the party requesting the Estoppel
Certificate, be deemed to have certified the matters contained in the Estoppel Certificate
submitted to such party in default.

Section 15.  Indemnities, Releases and Mana;qement of Potential Liabilities.

15.1. Relevant Definitions. “Claims and Losses” means claims, damages, losses,
liabilities, suits causcs of action, and expenses, including but not limited to reasonable attorneys'
fees and costs of litigation. “Indemnify” means to indemnify, defend and hold harmless the
person or entity entitled to be indemnitied to the maximum extent permitted by law, subject. to
any limitations contained herein; the obligation to defend shall include the full right to settle any
claims at no cost or obligation to the party being defended, who shall upon request cooperate
reasonably in the defense. “Interference and Electrical Generating Facility Dangers” means
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the following dangers associated with electrical generating facilities: audible and electromagnetic
fields, electromagnetic noise, electrical interference, radio frequency interference or cell tower
interference. “Owner Party” means any one of Owner or Owner’s Affiliates, successors and -
assigns and all such parties’ stockholders, members, partners, officers, directors, employees,
agents, representatives, contractors, licensecs, lessees, permittees, family members and invitees,
and “Owner Parties” means two or more of such persons or entities. “Special Claims and
Losses” means (i) consequential, incidental, special, punitive, exemplary or indirect damages of
any kind or nature, regardless of the form of action, whether in contract, tort or otherwise
(including, but not limited to, loss of profits or revenue and losses of rent, business opportunities
and the like that may result from a loss of use of the Leased Property or any portion thereof or
otherwise), and (ii) Claims and Losses resulting from or attributable to Interference and
Electrical Generating Facility Dangers. “Tenant Party” means any one of Tenant or Tenant’s
Affiliates, successors and assigns and all such parties’ stockholders, members, partners, officers,
directors, employees, agents, representatives, coniractors, licensees, permitees and invitees, and
“Yenant Parties” means-two or more of such persons or entities. “Unrelated Pexsons” means
persons or entities that are not an Qwner Party or a Tenant Party. '

15.2. Indemnities Involving Only Owner Parties and Tenant Parties.

(a) Tenant's_Indemnity. Tenant shall Indemnify. each Owner Party
from Claims and Losses suffered by the Owner Party or that a Tenant Party asserts against the
Owner Party and that arise out of or result from a Tenant Party’s actions, omissions, use or
operations at the Leased Property, including any construction, operation or removal of the Wind
Energy Projects, transmission facilities or improvements on the Leased Property by the Tenant,
and specifically excluding any Claims and Losses to the extent caused by any Owner Party’s
actions or inactions, and Special Claims and Losses. Notwithstanding the foregoing, any Owner
Claims and Losses for which Tenant is obligated to indemnify any Owner Party hereunder shall
be reduced by any insurance proceeds actually received by such Owner Party for such. Owner
Claims and Losses.

. (®) Owner’s Indemnity. Owner shall Indemnify each Tenant Party
from Claims and Losses suffered by the Tenant Party or that an Owner Party asserts against the

Tenant Party and that arise out of or result from an Owner Party’s actions, omissions, uses or
‘ operations at the Leased Property, and specifically excluding any Claims and Losses to the
extent caused by any Tenant Party’s actions or inactions, and Special Claims and Losses,
Notwithstanding the foregoing, any Tenant Claims and Losses for which Owner is obligated to
indemnify any Tenant Party hereunder shall be reduced by any insurance proceeds actually
received by such Tenant Party for such Tenant Claims and Losses.

15.3. Indemnities Regarding Claims of Unrelated Persons.

(a) Tenant's Indemnity. Tenant shall Indemnify each Owner Party
trom Claims and Losses that an Unrelated Person asserts against the Owner Party and that arises
out of or results from a Tenant Party’s actions, omissions, use or operations at the Leased
Property, but only to the extent the Claims and Losses arise out of the actions, omissions, use or
operations of a Tenant Party. Tenant’s obligation to Indemnify against such Claims and Losses
specifically includes any Special Claims and Losses that the Unrelated Person may assert.
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b Owner’s Indemnity. Owner shall Indemnify each Tenant Party
from Claims and Losses that an Unrelated Person asserts against the Tenant Party and that arises
out of or results from an Owner Party’s actions, omissions, uses or operations at the Leased
Property, but only to the extent the Claims and Losses arise out of or result from the actions,
omissions, use or operations of an Owner Party. Owner's obligation to Indemnify against
Unrelated Person Claims and Losses specifically includes any Special Claims and Losses that the
Unrelated Person may assert.

15.4, Release and_Agreements Regarding Interference and_Electrical Generating
Facility Dangers. Owner hereby releases and discharges each Tenant Party from any Claims and
Losses attributable to Interference and Electrical Generating Facility Dangers even if such
Claims and Losses are caused by or allegedly caused by Tenant or any-Tenant Party’s sole, joint
or concurrent negligence, strict liability or other legal fault. . ’

15.5. Mitigation of Special Claims and Losses. Owner and Tenant each agree to use
commercially reasonable best efforts to include in all contracts that they enter into during the
Term allowing third parties to enter onto the Leased Property shall contain a mutually agreeable
waiver and release of all Special Claims and Losses against the Owner Parties and Tenant
Parties. Such waiver and release language shall be substantially in the form as set forth in
Schedule VII, which may be modified from time to time b‘y.mutual agreement. Tenant shall
also throughout the Term provide Owner with Tenant’s current recommendations for avoiding or
minimizing the risk of injuries or damage resulting from Interference and Electrical Generating
Facility Dangers or other risks associated with the operation of Wind Energy Projects, which
Owner may use as part of its company safety and risk management programs,

15.6  No Limitation; Survival. The provisions of this Section 15 do not limit or modify
indemnity provisions contained in Section 12.5 (Hazardous Materials) or elsewhere in this Lease.
This Section 15 shall survive the termination of this Lease. ‘

Section 16. Road Coverings. Tenant may excavate from locations selected by Owner
and use sand, gravel, caliche or otlier materials that may be appropriate for use as road coverings .
from the Land for the purpose of constructing roads, lanes or routes pursuant to Section 12.7.
Upon termination of the Lease, or earlier cessation of use of such excavation areas, Tenant will
cause all such excavation areas on the Leased Property to be returned to their approximate
original condition as existed before the excavation, all at Tenant’s sole cost and expense.

Section 17.  Utilities. To the extent that Tenant’s use of the Leased Property involves
the joint use with Owner of water, electricity, gas, telephone services or other utilities, Tenant
shall pay Owner Tenant’s reasonably allocated share of such utilities within ten (10) days of the
receipt from Owner of a request for such payment; it being understood that such payment request
shall include documentation evidencing Tenant’s allocable share of such utilities. Tenant may at
its own cost construct its own water wells upon the Leased Property; in such event, Tenant will
not be charged for use of the water from such wells, and Owner shall have the right to use and
distribute to third parties for a fee all water from such wells in excess of the amount used by
Tenant without payment of any fee to Tenant.
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Section 18.  Assignment.

18.1.  Assignment by the Parties. This Lease and the rights of any party to this
Lease and the Leased Property, Wind Energy Projects, Transmission Facilities and
Improvements may be assigned, encumbered or 1no11gaged in whole or in part, only as
set forth in this Section 18.

(a) Assignment to Subsidiary or Affiliate. Upon twenty (20) days'
notice and upon delivery to the other party of an executed original counterpart of
an instrument by which an assignee assumes all rights and obligations under this

" Lease, either party may assign this Lease to an Affiliate. For purposes of this
Agreement, an "Affiliate " shall mean, with respect to any Person, any other
Person directly or indirectly controlling, controtled by or under common control
with, such Person; for purposes of this definition, “control”, “controlling”,
“controlled by” and “under common control” shall mean the possession, directly
or indirectly, of the power (i) to direct or cause the direction of the management
and policies of an entity, whether through the ownership of voting securities, by
contract or otherwise or (ii) to own fifty percent- (50%) or more of the voting
securities or other interests of the Persen. “Person” shall mean an individual,
partnership, corporation, limited liability company, trust, unincorporated
association, joint stock company, or other entity or association

(b)  Assignment Prior_to Completion of Construction. Other than
assignment to an Affiliate, or to Renewable Hawaii, Inc, a Hawaii corporation,
which Tenant may effect without Owner’s prior written consent, this Lease may
not be assigned or encumbered prior to substantial completion of construction of
the Wind Energy Project without the prior written consent of the non-assigning
party, which consent may be granted or withheld in the non-assigning party's sole
discretion.

(c) Assignment After Completion _of Construction.  Other than
assignment to an Affiliate or to Renewable Hawaii, Inc, a Hawaii corporation,
which Tenant may effect without Owner’s prior written consent, following
substantial completion of construction of the Wind Energy Project, this Lease
may not be assigned or encumbered without prior written consent of the non-
assigning party, which consent shall not be unreasonably withhield.

(d)  Effect of Assignment. No assignment, encumbrance or mortgage
shall operate to enlarge the obligations or diminish the rights of the non-assigning
party hereto (except as expressly provided below, with respect to the release of
the assigning party). No assignment, encumbrance or mortgage of this Lease or
the rights of any party hereunder or to the Leased Property, Wind Energy
Projects, Transmission Facilities or Improvements, however accomplished, shall
be binding on the non-assigning party until twenty (20) days after the non-
assigning party has been furnished with written notice thereof and an executed
original counterpart of an instrument by which the assignee assumes all rights and
obligations under this Lease and/or to the Leased Property, Wind Energy Projects,
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Transmission Facilities and Improvements. In the event of a permissible
assignment of this Lease by any party hereto that is not for collateral or other
security purposes, such party shall be relieved of all obligations under this Lease
as to the interest so assigned to the-extent that such obligations relate to periods of
time following such assignment and are assumed by the party to whom assigned,
and liability for obligations relating to the interest so assigned and assumed and
relating to the periods of time from and after such assignment shall rest
exclusively upon such assignee. Without limiting the generality of the foregoing,
any such assignment shall not relieve the assigning party from any obligation that
arose or accrued prior to such assignment.

18.2. Collateral Assignment by Tenant. In the event that Tenant grants to any
party (a “Security Assignee”) a Lien on or security interest in all or any part of or any
interest in this Lease, the Leased Property, Wind Energy Projects, Transmission Facilities
or Improvements for security purposes, the Security Assignee shall have no obligation or
liability under this Lease prior to the time, if ever, that that such Security Assignee
succeeds to the rights of the Tenant under the Lease, or to the Wind Energy Projects,
Transmission Facilities or Improvements by foreclosure or conveyance in lieu of
foreclosure. To prevent termination of this Lease or any partial interest therein, Security
Assignee shall have the right, but not the obligation, at any time prior to the termination,
to pay any or all amounts due hereunder, and to do any other act or thing required of
Tenant as necessary to cure any default and to prevent the termination of the Lease;
provided, however, that such Security Assignee shall be entitled to a minimum of ten (10)
days to cure a monetary default if Tenant fails to cure within Tenant’s cure period, and
thirty (30) days to cure a non-monetary default if Tenant fails to cure within Tenant’s
cure period; provided, further, however, that such period shall be extended for non-

"monetary defaults as reasonably necessary to effect a cure if and to the extent the same is
not susceptible of cure within such thirty (30) day period but Security Assignee

commences such cure within such period (or as soon as Security Assignee obtains
possession of the Leased Property) and diligently prosecutes the same to completion. In
furtherance of the foregoing, as a precondition to exercising any rights or remedies as a
result of any alleged default by Tenant, Owner shall give written notice of the alleged
default to each Securily Assignee concurrently with delivery of such notice to Tenant
specifying in detail the alleged default.

18.3. New Lease. If the Lease is rejected by a trustee or debtor-in-possession in
any bankruptcy or insolvency proceeding, and within .one hundred twenty (120) days
after such rejection or termination Tenant shall have arranged to the reasonable
satisfaction of Owner for the payment of all fees or other charges due and payable by
Tenant as of the date of such rejection or termination and the cure of any monetary or
non-monetary defaults under the Lease, then Owner shall execute and deliver to Tenant a
new lease to the Leased Property which (a) shall be for a term equal to the remainder of
the terrn of the Lease before giving effect to such rejection or termination, (b) shall
contain the same covenaunts, agreements, terms, provisions and limitations as this Lease
(except for any requirements that have been fulfilled by Tenant prior to rejection or
termination of the Lease), (c) shall include that portion of the Lease, Leased Property,
Wind Energy Projects or Improvements in which Tenant had an interest on the date of
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rejection or termination, and (d) shall enjoy the same 'priority as this Lease over any Lien
or other interest created by Owner;-and, until such time as such new lease is executed and
delivered, the Tenant may enter, use and enjoy the Leased Property and conduct
operations thereon as if this Lease were still in effect. :

18.4.  Amendments. Owner shall not agree to any material modification -or
amendment of this Lease and Owner shall not accept a surrender or termination of this
Lease, in each such case, without the prior written consent of each Security Assignee.
Notwithstanding the foregoing, at Tenant's request, Owner shall amend this Lease to
include any provision that may reasonably be requested by an existing or proposed
Security Assignee, and shall execute such additional documents as may reasonably be
requested by such Security Assigriee in connection with financing obtained by Tenant,
provided that such amendments or documents do not adversely affect Owner’s rights or
materially increase Owner’s burdens or obligations under this Lease.

Section 19.  Default and Termination.

19.1. Tenant’s Right to Terminate. Tenant shall have the right to terminate the
Lease as to all or any part of the Leased Property at any time, effectxve upon thirty (30)
days’ written notice to Owner from Tenant.

19.2. 0wner’s Right to Terminate For Default. Owner shall have the right to
terminate the Lease if (a) a material default in the performance of Tenant’s obligations
under this Lease shall have occurred and remains uncured, (b) Owner notifies Tenant in
writing of the default, which notice sets forth in reasonable detail the facts pertaining to
the default, and (c)(i) if the default is a failure to pay undisputed charges or sums due and
payable, then if the default shall not have been remedied within forty-five (45) days after
Tenant receives notice thereof, or (ii) if the default is other than a payment default
described in clause (c)(i), then if the default shall not have been remedied within ninety
(90) days after Tenant receives notice thereof, or if it is not reasonably feasible to cure
the default within ninety (90) days, if Tenant fails to commence its cure of the default
within ninety (90) days and thereafier continuously and diligently pursue it to conclusion
as quickly as reasonably possible.

19.3.  Owner's Right to Terminate For Abandonment. After commencement of
the First Operational Term, Owner shall have the right to terminate the Lease without

A11ab111ty if Tenant abandons the Wind Energy Project. For purposes of this Section 19.3,

the following definitions shall apply:

(2) Abandonment by the Tenant shall mean that total Availability is below
70% for a continuous period of three (3) years.

(b) Availability shall mean, for any relevant p.en'od, the ratio, expressed as
a percentage, of (a) the sum of OK Hours in such pédiod to (b) sumn of Total Hours
in such period for all installed wind turbine generators.

(c) OK Hours shall mean the total number of hours in a relevant period
that a turbine is ready and available for operation and energy production. Hours
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during which a turbine is ready and available for operation but is not operated
because of curtailment by Maui Electric Company, Limited, or its successor -or
assigns (“MECO”) or because wind speeds are below cut-in speed, above cut-out
speeds-or above re-starting speeds (in each case as set forth in the applicable
technical specifications), shall not be deducted from OK Howrs. Hours when a
turbine is not available for operation and energy production as a result of any of
the following causes and such turbine is otherwise available for operation and
energy production, or when-such turbine could have been made available for
operation and energy production by performing the necessary repairs but for the
following causes, shall be deemed “OK Hours” and shall not be discounted at the
counters:

(D any Force Majeure Event;

@ any weather conditions beyond those indicated in the health
and safety rules in the applicable operations and maintenance manual;

3) excessive errors or failures of the high voltage grid system
requiring a shutdown of the Project or similar Project shutdowns;

(4) ~ wind speeds below cut-in speed, above cut-out speeds or
above re-starting speeds, in each case as set forth in the applicable
technical specifications;

®)] cable unbundling in accordance with the apphcable
technical specifications;

(6)  events or conditions (including then-existing parameters of
MECQO’s grid) outside of the operational specifications of the turbines set
forth in the applicable technical specifications and the apphcablc opcratlon
and maintenance manual;

() Changes in law requiring modifications such that the
turbines cannot perform at their warranted pcrformancc in accordance
with applicable laws; and

8) Scheduled maintenance (as defined in the applicable
operation and maintenance agreement) performed by turbine supplier.

Hours during which a turbine is not available for energy production due to
a cause other than those listed above shall not be deemed “OK Hours”
unless Tenant is diligently remedying the cause of the turbine
unavailability. Hours during which a turbine is available for operation,
there has not been a curtailment by MECO, and wind speeds are not below
cut-in speed, above cut-out speeds or above re-starting speeds (as set forth
in the applicable technical specifications), yet Tenant chooses, at its sole
discretion, not to operate such turbine, shall not be deemed “OK Hours”.
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(d) Total Hours shall mean the total number of hours in a relevant period.

(e) Force Majeure: For the purposes of this Section’'19.3, the term “Force
Majeure Event” shall mean any cause that is reasonably unforeseeable as of the
date of this Agreement and that is beyond the rcasonable control, directly or
indirectly, of the Party affected and that wholly or partly delays or prevents such
Party’s performance of its obligations under this Agreement, including: war
(whether déclared or not) or other armed conflict; terrorism; civil insurrection;
declaration of martial law; changes in law; piracy; nuclear or chemical spills or
_accidents; widespread ‘electrical outages; lightning strikes, earthquakes; fires;
tornadoes; blizzards or ice storms; hurricanes; volcanic activity; accidents;
chemical or Hazardous Substance contamination existing at the Leased Property
{except to.the extent disclosed to Tenant by Owner in writing) prior to the
delivery of the first turbine or subsequently brought onto the Leased Property by
anyone other than the Tenant or its subcontractors, or which prevents access by
Tenant, its turbine supplier or their respective subcontractors to the Leased
Property; material physical damage to the Project caused by third parties; strikes;
lockouts or other labor actions (however, specifically excluding the labor force
under the control of the Party experiencing such labor actions). The Parties
. expressly agree and acknowledge that the list of Force Majeure Events in the
" foregoing sentence is intended as an inclusive list rather than an exhaustive list.
Notwithstanding anything to the contrary, the term Force Majeure Event shall be
< deemed not to include (a) high or turbulent winds at the Leased Property (unless
R such winds prevent either Party from performing its obligations hereunder
pursuant to the requirements of the applicable operation and maintenance manual,
applicable laws and safety regulations), (b) lack of funds or the availability of
financing, or (¢) any order, injunction, legal proceeding, or other legal or
equitable decree seeking to enjoin or materially limit, or enjoining or materially
limiting, the construction or operation of the Project. Upon the occurrence of a
Force Majeure Event, the party claiming or experiencing such event shall
promptly notify the other Party.

19.4. Effect of Termination. Upon termination of the Lease, whether as to the
entire Leased Property or a portion thereof, Tenant shall, upon written request by Owner,
prepare and place of record in the county in which the Leased Property is located, a
release of all of Tenant’s right, title and interest in and to the Leased Property, or to that
part thereof as to which the Lease has been terminated. Subject to Section 19.6,
following termination of the Lease as to all or any part of the Leased Property, Tenant
shall peaceably and quietly leave, surrender and return the Leased Property (or applicable
portion thereof) to Owner. All further rights and obligations of Owner and Tenant under
this Lease will cease and terminate as of the date of any termination with respect or in
regard to the Leased Property, or to that part as to which the Lease has been terminated;
except for the provisions of Section 19.6 and those obligations that expressly survive the
termination of this Lease as set forth in Section 19.5.
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19.5. Survival. Any provisicn of this Lease that expressly or by implication
comes into or remains in force following the termination of this Lease shall survive the
termination or expiration of this Lease for the period set forth in such provision, or if no
period is set forth in such provision, for the period that is coextensive with the applicable
statute of limitations. Notwithstanding anything to the contrary in this Lease, any
indemnification obligations provided for under this Lease and the provisions of Section
21 shall survive the termination of this Lease. .

19.6. Removal of Improvements. Within twenty-four (24) months after
termination, surrender, or expiration of this Lease and upon the written request of Owner,
Tenant will (2) remove, raze or demolish all WTGs that are above ground and other
above-ground Improvements on the Leased Property and, to the extent any above-ground
Improvements also extend below ground, Tenant will remove, raze or demolish such
Improvements extending up to eighteen inches (18”) below ground and (b) grade and
restore the surface of the Leased Property to its approximate original condition that
existed before Tenant installed any above-ground WTGs or other above-ground
Improvements upon the Leased Property, normal wear and tear excepted, all at Tenant’s
sole cost and expense. Tenant shall obtain all permits prior to commencing the removal,
razing or demolition process. The twenty-four (24) month removal period shall be tolled
from the period of time Tenant submits to all appropriate Governmental Authorities
complete applications for all required permits and diligently pursues such permits until
the.time Tenant receives such permits necessary to begin work, Failure to remove, raze or

" demolish any Improvement within said period and restore the surface of the Leased

Property as provided above shall be deemed an abandonment of the Improvement to
Owner and Owner shall have the right to keep such Improvement or to remove, raze or
demolish any property deemed to be abandoned by Tenant and to receive reimbursement
from Tenant for the actual and reasonable cost of such removal, razing, or demolition of
such Improvement and the restoration of the surface of the Leased Property to the
standard set forth above. In such event, Owner shall be entitled to the salvage value of
any such Improvements removed. '

Section 20. Condemnation.

20.1. Complete Taking. If during the Term there shall be taken for any public ot
quasi-public use under any statute or by right of eminent domain or by private purchase
in lieu thereof, the entire Leased Property or any substantial portion of the Leased
Property, which in the sole judgment and discretion of Tenant renders the remaining
portion thereof unsuitable for Tenant’s use and purposes under this Lease, Tenant shall
have the right to terminate this Lease as of the date of such taking. Such termination
shall be without prejudice to the rights of either Owner or Tenant to recover
compensation from the condemning authonty for any Loss caused by such condemnation.

20.2. Partial Taking. If during the Term there shall be taken for any public or
quasi-public use under any statute or by right of eminent domain or by private purchase
in lieu thereof, a portion of the Leased Property which does not require termination of
this Lease as provided in Section20.] above, then this Lease shall continue in full effect
as to the untaken portion of the Leased Property. In the event of any lesser taking as
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described in this Section 20.2, Tenant shall be entitled to the portion of the net award for
such taking (whether paid by way of damages, rent or otherwise) allocable to the
Improvements placed on the Leased Property by Tenant, or to the relocation of the same.

20.3.  Apportionment, Distribution of Award. On any taking, all sums awarded,
including damages and interest, will be paid as follows:

(a) any portion of the award by the court on account of any Loss that
Tenant may sustain in the-removal and relocation of Improvements or damage to
the Improvements, to Tenant;

(b) any portion of the award by the court for Tenant's anticipated or lost
revenues or profits, to Tenant;

{(c) any portion of the award by the court for Owner’s anticipated or lost .
revenues or profits, to Owner; '

(d) any portion of the award by the court for the taking of the real property
constituting the Leased Property to Owner; provided that the “added value” or
“bonus value” in to such property on account of this Lease will be awarded to
Tenant; and

. (e) All remaining amounts of the award, to Owner, or Tenant consistent
with applicable law as if this Lease were not terminated.

Section21.  Miscellaneous.

21.1. Force Majeure. If performance of this Lease or of any obligation
hereunder (other than an obligation to pay any amounts described in Schedule III) is
prevented or substanfially restricted or interfered. with by reason of an event of “Force
Majeure” (defined below), the affected party shall be excused from such performance to
the extent of and for the duration of such preveution, restriction or interference. The
affected party shall promptly notify the other party in writing of the event of Force
Msajeure and shall use its reasonable efforts to avoid or remove such causes of
nonperformance, and shall continue performance hereunder whenever such causes are
removed. The term “Force Majeure” means causes beyond the reasonable control of
and without the fault or negligence of the party claiming Force Majeure, including, but
not limited to, acts of God, labor unrest (including, but not limited to, slowdowns,
picketing, boycotts or strikes), floods, earthquakes, storms, fires, lightning, explosions,
power failures or power surges, vandalism, theft, terrorism, the unauthorized cutting of
power, transmission or other lines, wires or cables to a Wind Energy Project, epidemics,
wars, revolutions, riots, civil disturbances, sabotage, changes in law or applicable
regulations subsequent to the date hereof and actions or inactions by any federal, state or
local legislative, executive, administrative judicial agency or body which in any of the
foregoing cases, by exercise of due foresight such party could not reasonably have
expected to avoid, and which, by the exercise of due diligence, it is unable to overcome.
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21.2. Limits on Liability. The Hability of Tenant under this Lease shall be
limited to five million dollars (US$5,000,000.00), as adjusted annually according to the
CPI index, except for Tenant’s obligations under Section 7 (Payments) and Schedule 11X
(Fee Structure) and for Tenant’s liability to indemnify for losses due to third-party
claims, hazardous materials, and/or removal of the WTGs and other improvements from
the Leased Property at Termination, which shall not be limited; and provided that the
amount of the limitation set forth in this Section 21.2 shall at the request of either Party
be renegotiated by the Parties in the event Tenant exercises its right to extend this
Agreement for the Second Operational Termn pursuant to Section 6.

21.3. Successors and Assigns. This Lease shall inure to the benefit of and be

"binding upon Owner and Tenant and their respective heirs, transferees, successors and

assigns, and all persons claiming under them.

21.4. Remedies, Subject to Section 19.2, Section 19.3, and Section 21.2, in the
event that either Owner or Tenant breaches this Lease, the non-breaching party shall have
all rights and remedies available to such non-breaching party at law and in equity.

‘21.5. Notices. All notices, requests and communications required or permitted
by this Lease shall be given in writing by (a) personal delivery (confirmed by courier
delivery service), (b) expedited delivery with proof of delivery, (c¢) facsimile and
confirmed with a copy of such notice sent by certified mail, or (d) first class mail, postage
prepaid, return receipt requested, certified, addressed as follows:

 If to Owner: ULUPALAKUA RANCH, INC.
' HC1, Box 901
Kula, Hawaii 96790
Attu: Summer Erdman
Phone: (808) 878-1202
Fax: (808) 878-2178

with a copy tor Kiefer & Merchant LLC
: 444 Hana Highway Suite 204
Kahului, Hawaii 96732
Attn: Rick Kiefer
Phone: (808) 871-9700
Fax: (808)871-6017
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If to Tenant: SHELL WINDENERGY, INC.
910 Louisiana Street, Suite 1050
Houston, TX 77002
Attn: Bradley Eaton
Phone: (713) 241-2471
Fax: 713) 241-5541

Except as expressly provided herein, any notice provided for herein shall become
effective only updn and at the time of first receipt by the party to whom it is given, unless
such notice is mailed by certified mail, retwn receipt requested, in which case it shall be
deemed to be received two (2) business days after the date that it is mailed. Any party
may, by proper written notice hereunder to the other party, change the individual address
to which such notice shall thereafter be sent; provided, however, such new notice address
will not be effective untif ten (10) business days after delivery of notice of the new notice

address.

21.6. Entire Agreement; Amendments. This Lease, the Schedules attached
hereto, any Transmission Basement that is in effect as of the date hereof and any addenda -
to this Lease executed contemporaneously herewith by the parties hereto constitute the
entire agreement between Owner and Tenant respecting the subject matter hereof and
supersede all prior agreements, understandings, negotiations and discussions, whether or
-oral or written, of the parties pertaining to the subject matter hereof. Any agreement,
understanding or representation respecting the Leased Property, or the Lease, or any other
matter referenced herein that is not expressly set forth in this Lease or in a subsequent
writing signed by both parties shall be null and void and of no force or effect. This Lease
shall not be modified or amended, except in writing signed by both parties and no
purported modifications or amendments, including, without limitation, any oral-
agreement, course of conduct or absence of a response to a unilateral commumcatlon
shall be binding on either party.

21.7. Further Assurances. Owner will, whenever reasonably requested by
Tenant, execute, acknowledge and deliver, or cause to be executed, acknowledged and
delivered, all conveyances, assignments and all other instruments and documents as may
be rcasonably necessary in order to complete the transactions herein provided and to
carry out the terms and provisions of this Lease.

21.8. Governing Law; Venue for Disputes; Attorneys’ Fees. This Ledse shall be
governed by and construed, interpreted and enforced in accordance with the laws of the
State of Hawaii. Any litigation concerning or relating to this Lease shall be brought in
the United States District Court for the District of Hawaii. "In the event of any litigation
between the parties, the prevailing party shall be entitled to an award of its attorneys’ fees
and litigation costs. ' .

21.9. Severability. If, at any time, any provision of this Lease is or becomes
illegal, invalid or unenforceable in any respect under the law of any jurisdiction, neither
the legality, validity or enforceability of the remaining provisions hereof nor the legality,
validity or enforceability of such provision under the law of any other jurisdiction shall in
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any way be affected.or impaired thereby and the parties shall promptly negotiate to
restore this Lease as near as possible to its original intent and economic effect. If the
Lease or its terms are found to be in excess of the longest duration permitted by
applicable law, then the provisions of Section 6 which specify the term of duration hereof
shall be severed from this Lease, and the term instead shall expire on the latest date
permitted by applicable law.

21.10. Tax Credits. Tenant and Owner acknowledge and agree that as between
Tenant and Owner, Tenant is to have the benefit of all federal, state and local tax credits .
associated with the generation of electricity from a “clean” or renewable power source
(other than-any credits for facilities installed and existing on the Effective date hereof).
Except as provided above, if under applicable law the holder of a leasehold interest
becomes ineligible for any tax credit, benefit or incentive for alternative energy
expenditure established by any local, state or federal government, then, at Tenant’s
option, Owner and Tenant shall amend this Lease or replace it with a different
instrument, so as to convert Tenant’s interest in the Leased Property to a substantially
equivalent interest that makes Tenant eligible for such tax credit, benefit or incentive;
provided, however, that any such change shall not materially reduce Owner's rights or
benefits hereunder or increase its burdens and obligations. )

21.11. Recording of Agreement. Concurrently with the execution of this Lease,
Owner and Tenant shall execute a Memorandum of Lease substantially in the form set
forth in Schedule VI, which shall be recorded in the real property records of the county -
or counties in which the Land is located. No party hereto shall record a copy of this
Lease. : ’ '

21.12. Captions. The captions in this Lease are inserted only as a matter of |
convenience and for reference and in no way define, limit or describe the scope of this
Lease or the scope or content of any of its provisions.

21.13. No Partnership. Nothing contdined in this Lease shall be construed to

create a partnership or joint venture between the parties or their successors in interest and

"Owner shall not have any ownership in the Wind Energy Projects or any rights to the

electricity generated thereby except and to the extent set forth in a written agreement by
and between Owner and Tenant.

21.14. Gender and Number, Within this Lease, words of any gender shall be
held and construed to include any other gender, and words in the singular number shall be
held and construed to include the plural, unless the context otherwise requires. -

‘ - 21.15. Construction. The parties acknowledge that their attorneys have reviewed .

" and revised this Lease and that any rule of construction to the effect that any ambiguities
are to be resolved against the drafting party shall not be employed in the interpretation of
this Lease or any amendments or Schedules hereto.

21.16.  Time_of the Essence. Time is of the essence with respect to the
obligations under this Lease.
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21.17. Counterparts. This Lease may be executed by facsimile and in multiple
counterparts, no one of which need be executed by all parties hereto, each of which shall
constitute an original. Counterparts thus executed shall together constitute one and the

same instrument.

IN WITNESS WHEREOF, Owner and Tenant have caused this Lease to be executed and
delivered by their duly authorized representatives as of the Effective Date.

ULUPALAKUA RANCH, INC., a Hawaii

corporation,

By: %W
Namc: Sumner P. Exrdman .
Title: President

“Owner”

SHELL WINDENERGY, INC., a Dclaw.are
corporation,

By:
Name:
. Title:

“Tenant”
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STATE OF HAWAII )

: : ) SS.
COUNTY OF _MAUT )
On this _29th day of __ June , 2006, before me personally appeared
Sumner P. Erdman - ; to me known, who being by me duly swom, did say that

he is the __President of ULUPALUKUA RANCH,
INC., a Hawaii corporation, and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he acknowledged the instrument to be the
free act and deed of the corporation. \
6’

Nan(a/of Notary: {Jodie E. Yasuda
Notary Public, Stateof Hawaii
My commission expires: _July 8, 2009

STATE OF ) 45
, ) S8.
COUNTY OF . )
On this ____-day of ___ , 2006, before me personally appeared

, to me known, who being by me duly sworn, did say that
is the of SHELL WINDENERGY,

INC., a Delaware corporation, and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he acknowledged the instrument to be the

free act and deed of the corporation.

Name of Notary:
Notary Public, State of’
My commission expires:
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21.17. Counterparts. This Lease may be executed by facsifnile and in multiple
counterparts, no one of which need be exccuted by all parties hereto, each of which shall

constitute an original.
same instrument.

Counterparts thus executed shall together constitute one and the

IN WITNESS WHEREOF, Owner and Tenant have caused this Lease to be executed and
delivered by their duly authorized representatives as of the Effective Date.

ULUPALAKUA RANCH, INC., a Hawaii
corporation, '

By:
Name:
Title:

“Owner”

SHELYL WINDENERGY, INC,, a Delaware
corporation,

Name: ooy, 557 o Zms.
TitleVjeo fFtf1olont det (otanput s .
ﬂﬁ'rzuf 'ﬂaW—

“Tenant”
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STATE OF HAWAIl )

. . ) SS.
COUNTY OF )
On this . day of ' , 2006, before me personally appeared
, to me known, who being by me duly sworn, did say that
is the : of ULUPALUKUA RANCH,

INC., a Hawaii corporation, and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he aclmowledged the instrument to be the
free act and deed of the corporation.

. Name of Notary:
Notary Public, State of Hawaii
My commission expires:

STATE OF __ #a~wacs )
G‘A7 @ ‘{_., . . ) SS.
COUNTY OF __#h5ervlv ) -
On this 29 day of _ Jo~J 2006, before me personally appeared
Bra ey R_E ek , to me known, who being by me duly swom, did say that

e isthe v 297, Lusiacas Lieesoynce - 0of SHELL WINDENERGY,

“INC., a Delaware corporation, and that said instrumnent was signed and sealed on behalf of said

corporation by authority of its Board of Directors, and he acknowledged the instrument to be the
free act and deed of the corporation.

Pricc 2ecsis, any O A
Name ofNotary:l 27 cre ftitre o i
Notary Public, State of _&assals

My commission expires: __ s#-25-09
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SCHEDULES

ScheduleI - Leased Property

Schedule I - Restricted Property

Schedule III - Fee Structure

Schedule IV - Transmission Easement

Schedule V. - Liens and Third Party Rights

Schedule VI - Memorandum of Lease .

Schiedule VII - Form Third-Party Waiver and Release of Special Claims and Losses
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SCHEDULLS

Schedule] - Leased Property
ScheduleII - Restricted Property
Schedule Il - Fee Structure )
Schedule IV - Transmission Easement
Schedule V. - Liens and Third Party Rights
Schedule VI - Memorandum of Lease :
- Form Third-Party Waiver and Release of Special Claims and Losses

Schedule VI
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SCHEDULE I

LEASED PROPERTY

All of that certain parcel of land (being portion(s) of the land(s) described in and covered by
Royal Patent Number 7791, Land Commission Award Number 7716, Apana 3 to R. Keelikolani) situate,
lying and being at Auwahi, Kahikinui, Island and County of Maui, State of Hawaii, bearing Tax Key
designation (2) 1-9-001-006, and containing an area of 5,252.872 acres, more or less.

Being a portion of the premises acquired by that certain Deed dated July 1, 1963, by and
between William W. Saunders, Trustee for the Creditors and Stockholder of Ulupalakua Ranch, Limited,
a dissolved Hawali corporation, as Grantor, and ULUPALAKUA RANCH, INC,, a Hawaii corporation,

as Grantee, recorded in the Bureau of Conveyances of the State of Hawaii in Liber 4544, at Page 289.
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SCHEDULE O

RESTRICTED PROPERTY

See attached map.
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SCHEDULE I
FEE STRUCTURE

In constideration of the rights grantea under this Lease, following the Bffective Date, Tenant shall
make the following payments to Owner during the Term:

A. Execution Fee. Within thirty (30) days of the RBffective Date Tenant shall pay to Owner of the
sum of One Hundred Fifty Thousand and No/100 Dollars ($150,000) (the “Execution Fee”).

B. Success Fee: Within sixty (60) days after the Commercial Operation Date of each Wind
Energy Project located in whole or in part on the Leased Property, Tenant will pay to Owner &
one-time success fee of $5,000.00 per megawatt of installed capacity of the Wind Energy Project

(“Success Fee”).

C. Quarterly Fees: During the Term of the Lease, Tenant shall also make additional quarterly
payments to Owner within 45 days of the end of each calendar quarter according to the Payment

- schedule set. forth below (“Payment Schedule”). The minimum Quarterly Fee (“Minimum

Payment”) shall commence on July 1, 2006, and shall increase at a rate of two percent (2%) per
year at a compounded rate beginning on the first anniversary of the date of the Commencement -
of Operational Term. Tenant will pay to Owner, according to the Payment Schedule, a
percentage of Gross Revenues (as defined in Section D below), derived from the WTGs located
on the Property that are a part of the Wind Energy Project or the specified Minimum Payment,
whichever is greater. Each payment made in accordance with this paragraph and the Payment
Schedule shall be accompanied by Tenant’s summary of the determination of such payments and
shall be referred to as a “Royalty Payment” and more than one Royalty Payment shall be
collectively referred to herein as “Royalty Payments”. Each percentage referenced in this
paragraph and Payment Schedule shall be referred to as a “Royalty Rate.” If the sum of the
Royalty Payments made to Owner in any calendar year (prorated on a daily basis for partial
years) is less than the Minimum Payment (prorated on a daily basis for partial ycars), then
Tenant shall within 45 days following the end of the calendar year pay to Owner an amount
equal to the amount by which the Minimum Payment exceeds the Royalty Payments made
during the calendar year.

Schedule [T - Page 1 .




PAYMENT SCHEDULE

Quarterly Payment

For the time period
between July 1, 2006 and
June 30,2011 or if the .
Commercial Operation
Date occurs prior to July

If the Commercial
Operation Date does not
occur before July 1, 2011

installed capacity per
calendar quarter and in no
event less than $5,000 per

1, 2011 .
Royalty Rate 4.75% 4.75%
Minimum Payment $1,250 per megawatt of $1,250 per megawatt of

installed capacity per
calendar quarter and in no
event less than $6,000 per

calendar quarter. - calendar quarter.

All payments due to Owner under this Lease shall be made by Federal Reserve wire transfer or
by direct bank transfer in clearinghouse funds to Owner’s bank account so as to provide Owner
with full-use of the funds on the due date. Written advice of the payment and Tenant’s summary
of the payment determination in reasonable detail shall be sent by facsimile and by regular mail
postage prepaid to Owner on the date of payment. If payments are not made by the due date, at
the time of payment Tenant will pay Owner as additional rent interest on the amounts due at the

~ Contract Rate (as defined in Section 11.1) from the end the quarter covered by the payment to

the due date, and at the Contract rate plus four percent (4%) from the due date to the actual date
of payment. Such interest will be due and payable at the same time as the delinquent payment
and unpaid interest, if any, will bear interest at the Contract Rate.

D. Definition of “Gross Revenues. For the purposes of this Lease, “Gross Revenues” means the
sum of all revenues accrued or received by Tenant from the sale of electricity generated from
‘Wind Energy Projects on the Property, as measured at the point of delivery or custody transfer
defined in any existing or future power purchase contract, but excluding all sales, use or other
taxes imposed upon or attributable to such sales of electricity. '

The parties acknowledge and agree that Gross Revenues shall not include, without limitation, the
following: :

(1) any proceeds from any lump sum payments to cancel or modify any obligation under
any energy or electricity or capacity purchase contract related to the Wind Energy Project or
payment liquidated or other damages under any energy or electricity or capacity purchase
contract related to the Wind Energy Project, provided, however, that curtailment payments or
minimum capacity payments shall not be considered as liquidated or other damages for purposes

hereof.
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(2) any amounts for energy used in the operation of the Wind Energy Project;

(3) any proceeds from any lump sum payment or payments to cancel or modify any
obligation under any contract related to the Wind Energy Project (other than energy or electricity
or capacity purchase contracts) except to the extent such payment or payments represent in any
form compensation for or liguidation of Gross Revenue;’

(4) any proceeds received from the sale, lease or other disposition of any Improvements
(or any interest therein), or financing of the Improvements or Property;

(5) any rental or lump sum payment received by Tenant in exchange for Tenant's
assigning, subleasing, mortgaging or otherwise transferring all or any interest of Tenant in any
Transmission Easement or any Improvements thereon, except to the extent that such payment
directly or indirectly offsets or reduccs payments by the Transferee to Tenant that would be
included w1thm the definition of Gross Revenue ; and

~ (6) proceeds from any governmental subsidies, except to the extent that such proceeds
offset or reduce Gross Revenues payable to Tenant.
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SCHEDULE IV

TRANSMISSION EASEMENT

See attached Form of Transmission Easement
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"LAND COURT SYSTEM __ REGULAR SYSTEM

“Return By: Mail () Pickap () To:
: Total Pages:

.402623.01

Tax Map Key No.: @)
GRANT OF TRANSMISSION LINE EASEMENT

This GRANT OF TRANSMISSION LINE EASEMENT (“Grant of Easement”) is

- made and executed to be effective as of . , 2006 (the “Effective Date”) by

ULUPALAKUA RANCH, INC., a Hawaii corporation, whose business address is HCL, Box
901, Kula, Hawaii 96790 (together with its successors and assigns hereunder, (“Grantor”) in
favor and for the benefit of NAME OF GRANTEE, a , whose
business address is ' {(“Grantee”).

RECITALS:

A. Grantor is the owner of the approximately 5252.87 acres of land (the “Land”)
sitnated in County of Maui, identified as Tax Map Key No. 1-9-001-006 (2) and more
particularly described in Exhibit A attached to and made a part of this Grant of Easement.

B. Grantor and Grantee have entered into that certain Lease Agreement, dated

, 2006, wherein Grantor granted Grantee the right to lease the Land and certain wind use
and other rights for purposes of wind energy generation and related uses (the “Lease
Agreement”). '

C. Grantor desires to convey-to Grantee an easement pursuant to the terms of the
Lease Agreement and this Grant of Easement. ' '




NOW, THEREFORE, for and in consideration of $10.00 and other good a.hd valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Grantor hereby
agrees as follows:

ARTICLE
THE EASEMENT

Section 1.1.  Grant of Easement. Grantor hereby grants and conveys to Grantee, subject
to the matters set forth herein, .

(a) an exclusive perpetual easement in gross upon, through, under, over, across and above
that portion of the Land designated in Exhibit B attached to and made a part of this Grant of
Easement for the purposes set forth in Section 1.2 below (the “Transmission Easement”), and

(b) an easement in gross for the purposes of ingress, egress and access upon, through,
over and across the Land by means of roads and lanes thereon if existing, or otherwise by such
route or routes as Grantee may construct or improve from time to time for purposes of access to
the Transmission Easement and its ownership and operation thereof (the “Ingress and Egress
Easement”) (the Transmission Easement and the Ingress and Egress Basement are collectively
referred to herein as the “Easement”). The phrase “in gross” with respect to the Easement
means that the Easement is an interest that is not tied to any particular use or ownership by
Grantee or its successors or assigns of any land that is adjacent to the Land or otherwise.

TO HAVE AND TO HOLD, the same unto the Grantee, its successors and assigns,
forever, for the uses and purposes set forth herein. '

Section 1.2.  Transmission Easement Purpose. The Transmission Easement shall be for
the purpose of the development, erection, construction, - installation, replacement, repair,
relocation, removal, maintenance, operation and use of the following from time to time in.

connection with Wind Energy Projects, as that term is defined in the Lease Agreement, whether

located on the Land or on land owned by Grantor that is.-adjacent to the Land: (a) a line or lines
of poles or towers, together with such wires and cables as from time to time are suspended
therefrom, and/or underground wires and cables, for the transmission of electrical energy and/or
for communication purposes, and all necessary and proper anchors, support. structures,

foundations, footings, crossarms and other appliances and fixtures for use in connection with

said towers, wires and cables, (b) one or more substations or interconnection or switching
facilities from which Grantee may interconnect to a’ utility transmission system or the
transmission system of another purchaser of electrical energy, and (c) roads associated with the
foregoing (such towers, wires, cables, substations, facilities and other enumerated items in
clauses (a), (b) and (c) are herein collectively called the “Transmission Facilities”).

‘Section 1.3.  Use of Easement. The Easement shall be for the use and enjoyment of
Grantee and its employees, contractors, subcontractors, agents, licensees, and invitees; provided
that, subject to the restrictions set forth elsewhere in this Grant of Easement, Grantor expressly
reserves unto itself and its employeés, contractors, subcontractors, agents, representatives,
licensees and invitees the right to use and enjoy the Land and land owned by Grantor that is




C.

adjacent to the Land for any pufposc whatsoever in accordance with the terms of the Lease
Agreement.

Section 1.4  Condemnation. Should title or possession of all of the Easement be taken
in condemnation proceedings by any govemment, whether federal, state or local, domestic or
foreign (collectively "Governmental Authority(ies)") under the exercise of the right of eminent
domnain, or should a partial taking render the remaining portion of the Easement unsuitable for
Grantee's use, Grantee shall be entitled to any award made for (a) the cost of removal and
relocation of any property that Grantee has the right to remove, (b) the loss of or damage to any
property that Grantee elects or is required not to remove, (c) the loss of use of any property by
Grantee, and (d) Grantee's anticipated or lost revenues or profits. It is agreed that Grantee shall
have the right to participate in any settlement discussions related to any eminent domain
proceedings concerning the land upon with the Easement is located.

Section 1.5  Grantor’s Right to Relocate the Ingess and Egress Easement. Grantor
reserves the right to reasonably relocate the route of the Ingress-and Egress Easement from time
to time at Grantor’s expense, so long as such relocation does not materially and adversely affect
Grantee’s access to the Transmission Facilities. Grantee shall upon request execute such
instruments as may be necessary to implement such relocation. '

Section 1.6  Subdivision of the Land. If Grantor subdivides the Land and any of the
resulting parcels do not include any Transmission Facilities or any portion of the route of the
Ingress and Egress Easement, Grantee shall upon request provide a release of such parcels from
the terms of this Easement.

Section 1.7  Dedication. Grantor reserves the right to dedicate portions of the Land to
Governmental Authorities for public purposes, provided that such dedication shall not interfere
with Grantee’s rights hereunder. Upon such dedication this Easement shall terminate as to the
portions of the Land so dedicated.

Section 1.8.  Protection of Grantor’s Cattle Operations. Grantee acknowledges that
Grantor conducts active cattle operations on the Land. Grantee and all of its contractors, agents

. and employees shall keep closed all gates on the Land that they utilize for any purposes

permitted under this Agreement. Neither Grantee nor any of its employees, agents, contractors
or invitees shall hunt anywhere on the Land. Discharge of firearms is strictly prohibited.

Section 1.9 G'rantce"s Acceptance of the Easement “As Is”. Grantee accepts the Land
and the Easement on a strictly “AS IS, WHERE IS, WITH ALL FAULTS” basis.

' ARTI CLE I
INDEMNITIES, RELEASES AND MANAGEMENT OF POT ENTIAL LIABILITIES

Section 2.1 Relevant Definitions. “Clauns and Losses™ means claims, damages,'
losses, liabilities, suits causes of action, and expenses, including but not limited to reasonable




attormeys' fees and costs of litigation. “Indemnify” means to indemnify, defend and hold
harmless the person or entity entitled to be indemnified to the maximum extent permitted by law,
subject to any limitations contained herein; the obligation to defend shall include the full right to
settle any claims at no cost or obligation to the party being defended, who shall upon request
cooperate reasonably in the defense. “Interference and Electrical Generating Facility
Dangers” means the following dangers associated with electrical generating and transmission
facilities: audible and electromagnetic fields, electromagnetic noise, electrical interference, radio
frequency interference or cell tower interference. “Grantor Party” means any one of Grantor or
Grantor’s affiliates, successors and assigns and all such parties’ stockholders, members, partners,
officers, directors, employees, agents, representatives, contractors, licensees, lessees, permittees,
family members and invitees, and “Grantor Parties” means two or more of such persons or
entities. “Special Claims and Losses” means (i) consequential, incidental, special, punitive,
exemplary or indirect damages of any kind or nature, regardless of the form of action, whether in
contract, tort or otherwise (including, but not limited to, loss of profits or revenue and losses of
rent, business opportunities and the like that may result from a loss of use of the Land or any
portion thereof or otherwise), and (ii) Claims and Losses resulting from or attributable to
Interference and Electrical Generating Facility Dangers. “Grantee Parfy” means any one of
Grantee or Grantee’s affiliates, successors and assigns and all such parties’ stockbolders,
members, partners, officers, directors, employees, agents, representatives, contractors, licensees,
permitees and invitees, and “Grantee Parties” means two or more of such persons or entities.
“Unrelated Persons” means persons or entities that are not a Grantor Party or a Grantee Party,

Section 2.2 Indemnities Involving Only Grantor Parties and Grantee Parties.

(a) Granteee’s Indemnity. Grantee shall Indemnify each Grantor Party from Claims
and Losses suffered by the Grantor Party or that a Grantee Party.asserts against the Grantor Party
and that arise out of or result from a Grantee Party’s actions, omissions, use or operations at the
Land, including any construction, operation or removal of the Transmission Facilities or
improvements on the Land by the Grantee, and specifically excluding any Claims and Losses to
the extent caused by any Grantor Party’s actions or inactions, and Special Claims and Losses.
Notwithstanding the foregoing, any Grantor Claims and Losses for which Grantee is obligated to
indemnify any Grantor Party hereunder shall be reduced by any insurance proceeds actually
received by such Grantor Party for such Grantor Claims and Losses..

(b) Grantor’s Indemnity. Grantor. shall Indemnify cach Grantee Party from Claims
and Losses suffered by the Grantee Party or that a Grantor Party asserts against the Grantee Party
and that arise out of or result from a Grantor Party’s actions, omissions, uses or operations at the
Land, and specifically excluding any Claims and Losses to the extent caused by any Grantee
Party’s actions or inactions, and Special Claims and Losses.  Notwithstanding the foregoing,
any Grantee Claims and Losses for which Grantor is obligated to indemnify any Grantee Party
hereunder shall be reduced by any insurance proceeds actually received by such Grantee Party
for such Grantee Claims and Losses.

Section 2.3 Indemnities Regarding Claims of Unrelated Persons.

(a) Grantee’s Indemnity. Grantee shall Indemnify each Grantor Party from Claims
and Losses that an Unrelated Person asserts against the Grantor Party and that arises out of or
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results from a Grantee Party’s actions, omissions, use or operations at the Land, but only to the
extent the Claims and Losses arise out of the actions, omissions, use or operations of a Grantee
Party. Grantee's obligation to Indemnify against such Claims and Losses gpecifieally includes
any Special Claims and Losses that the Unrelated Person may assert.

(b) Grantor’s Indemnity. Grantor shall Indemnify each Grantee Party from Claims
and Losses that an Unrelated Person asserts against the Grantee Party and that arises out of or

_results from a Grantor Party’s actions, omissions, uses or operations at the Land, but only to the

extent the Claims and Losses arise out of or result from the actions, omissions, use or operations
of a Grantor Party. Grantor’s obligation to Indemnify against Unrelated Person Claims and
Losses gpecifically includes any Special Claims and Losses that the Unrelated Person may assert.

Section 2.4 . Release and Agreements Regéarding Interference. and  Electrical
Generating Facility Dangers. Grantor hereby releases and discharges each Grantee Party from
any Claims and Losses attributable to Interference and Electrical Generating Facility Dangers
even if such Claims and Losses are caused by or allegedly caused by Grantee or any Grantee
Party’s sole, joint or concurrent negligence, strict liability or other legal fault.

Section2.5  Mitigation of Special Claims and Losses. Grantor and Grantee each agree
to use commercially reasonable best efforts to include in all contracts that they enter into during
the term of this Easement allowing third parties to enter onto the Land shall contain a mutually
agreeable waiver and release of all Special Claims and Losses against the Grantor Parties and
Grantee Parties. " The initial approved form of such waiver and release is set forth in Schedule
VII of the Lease Agreement, and. may be modified from time to time by mutual agreement.
Grantee shall also throughout the term provide Grantor with Grantee’s current recommendations
for avoiding or minimizing the risk of injuries or damage resulting from Interference and
Electrical Generating Facility Dangers or other risks associated with the operation of
Transmission Facilities, which Grantor may use as part of its company safety and risk
management programs.

Section 2.6~ No Limitation; Survival. The provisions of this Article II do not limit or
modify indemnity provisions contained in Section 3.3 (Hazardous Materials) or elsewhere in this
Easement. This Article II shall survive the termination of this Easement.

_ ARTICLE III ‘ )
REPRESENTATIONS, WARRANTIES AND COVENANTS

Section 3.1.  Representations and Warranties by Grantor. Grantor hereby represents
and warrants to Grantee as follows:

(a) Authority. Grantor is the sole owner and holder of fee simple title to the surface
estate of the Land and all appurtenant rights thereto. Grantor has full power, authority, capacity
and legal right to enter into, execute and deliver this Grant of Easement, and to assign, warrant,
set-over, transfer and convey the Easement pursuant to the terms of this Grant of Easement.
Each person signing this Grant of Easement on behalf of Grantor is authorized to do so. This
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Grant of Easement constitutes a valid and binding agreement enforceable against Grantor and the
Land in accordance with its terms.

(b)  Legal Status; Approvals. Grantor (i) is duly organized or formed, validly existing
and in good standing under the laws of its state of Hawaii, (ii) is duly qualified to transact
business and is in good standing in the state of Hawaii, and (iii) has full power and authority to
own the Land and carry on its business as now conducted and proposed to be conducted. Grantor
has all necessary approvals, governmental and otherwise, to own the Land and to execute and

‘deliver this Grant of Easement and the execution and delivery of this Grant of Easement by

Grantor will not place Grantor in default of any agreements to which Grantor is a party or bound.

(c) No Liens; Warranty. Except as set forth on Exhibit C attached hereto and made a
part of this Grant of Easement, as of the Bffective Date, there are no liens, encumbrances, leases,
mortgages, deeds of trust, security interests, licenses or other exceptions made or suffered by
Grantor (collectively, “Liens”) encumbering or affecting all or any portion of the Easement,
Grantor hereby warrants and agrees to defend title to the Easement unto Grantée against every
person whomsoever claiming or to claim the same or any part thereof, by, through, or under
Grantor but not otherwise. :

(@ No Third Party Rights. Except as set forth in Exhibit C, there are no cumrently
existing options, rights of refusal, sales contracts, or other such rights in favor of any third parties
relating to the Fasement or any interest therein that could materially interfere with the
development, construction, installation, maintenance or operation by Grantee of Transmission
Facilities on the Easement or that could materially and adversely affect Grantee’s use of the
Easement. :

(@) Hazardous Materials. To the best of Grantor's knowledge, there are no Hazardous
Materials (as defined in Section 3.3(b) below) located on the Easement in any amount which
would require reporting under applicable environmental laws, and the Easement has not been
used for the generation, treatment, storage or disposal of hazardous materials and there ‘are no
underground storage tanks located on the Easement.

¢3) No. Litigation. Grantor is not a party to any, and to the best of Grantor’s
knowledge, there are no pending or threatened, legal, administrative, arbitral or other
proceedings, claims, actions or governmental or regulatory investigations.of any kind or nature
whatsoever against Grantor (i) challenging the validity or propriety of this Grant of Easement,
the documents executed in connection herewith, and/or transactions contemplated in this Grant
of Easement and/or such documents or (i) which could reasonably be expected to have a
material adverse effect on the ownership, operation or value of the Easement or any part thereof
or interest therein.

" (g) DNon Foreign Grantor. Grantor is not a “foreign person” within the meaning of '
Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended, and the related Treasury
Department regulations, including temporary regulations. )

Section 3.2.  Covenants of Grantor, Grantor covenants and agrees as follows:
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{a) Maintenance of Land. Grantor shall operate and maintain the Land so as not to,
and so as to cause third parties not to, interfere with Grantee’s use of the Easement; provided that
it shall be Grantee's sole responsibility to install or construct such fencing or improvements
Grantee deems necessary for the purpose of preventing interference with Grantee's uses of the
Easement. Without limiting the generality of the foregoing, Grantor shall not violate any federal,
state or local law, ordinance or regulation relating to the generation, manufacture, production,
use, storage, release or threatened release, discharge, disposal, transportation or presence of any
substance, material or waste which is now or hereafter classified as hazardous or toxic, or which
is regulated under current or future federal, state or local laws or regulations, on or under the

Easement.

(b)  No Interference. Grantor agrees that Grantor will not, and will cause the other
Grantor Parties (as defined in Section 2.1} not to, construct or install any structure or other
improvement on the Transmission Easement. Further, Grantor shall not and shall canse the other
Grantor Parties not to take any action that could (i) in any way interfere with or impair the
transmission of electric, -electromagnetic or other forms of energy across the Transmission
Easement, (ii) interfere with or impair Grantee’s access to the Transmission Easement, or (iii)
otherwise interfere with Grantee’s intended use of the Easement. Grantor shall not take any
action or grant any third party any rights in the Basement that could materially interfere with the
development, construction, installation, maintenance or operation of any Transmission Facilities
on the Basement or that could materially and adversely affect Grantee’s use of the Easement. In
no event shall Grantor grant any rights to any third party to develop, construct, install or maintain
or operate any Transmission Facilities on or around the Easement without Grantee’s prior written
consent, which consent may be withheld in Grantee’s sole discretion.

(c) Liens. Grantor shall not, without the prior written consent of Grantee, create or
permit to be created, any Liens with respect to the Land or any part thereof, provided that
Grantor may with Grantee’s consent, which consent shall not be unreasonably withheld, grant or
create Liens, including, but not limited to, Liens (i) for utility and other purposes on the Land,
and (ii) in the form of mortgages securing loans made to Grantor. In the event that on a date
subsequent to the date hereof Grantee consents. to a Lien, the holder of such Lién must
concurrently execute and deliver to Grantee a Subordination and Non-Disturbance Agreement in
a form reasonably acceptable to Grantee that provides that the holder of such Lien shall (1)
subordinate such Lien fo Grantee's interest under this Easementf, (2) agree not to disturb
Grantee’s possession or rights under this Easement or terminate this Easement, so long as
Grantor is not entitled to terminate this Easement under the provisions hereof, (3) provide notice
to Grantee and its lenders of defaults under the Lien documents, and (4) comply with such other
requirements as may be reasonably required by Grantee or its lenders to protect the interesis of
Grantee or its lenders. Grantor and Grantee agree that any Liens granted in violation of this

Section 3.2(c) shall be deemed void ab initio.

{d) Requirements of Governmental Authorities. Subject to the terms of the Lease
Agreement, Grantor shall reasonably cooperate with Grantee, at no cost, obligation or liability to
Grantor, in connection with (i) Grantee’s negotiation and execution of access or transmission
easements with owners of properties adjacent to or in the vicinity of the Easement, (ii) obtaining




and complying with any land use or environmental permits and approvals, building permits,
environmental impact reviews or any other approvals required for the financing, construction,
installation, relocation, replacement, maintenance, operation or removal of any Transmission
Facilities upon the Transmission Easement, including, without limitation, execution of
applications for such approvals, and (iii) providing affidavits or documents from Grantor
customarily required by title companies. In connection with any application by Grantee for a
governmental use permit, approval, authorization or other consent, or any governmental review
of any previously issued permit for the installation, continued operation, modification or
replacement of Transmission Facilities on the Easement, subject to the terms of the Lease
Agreement, Grantor agrees to support and not oppose, in any way, whether directly or indirectly,
any such application or approval, at any administrative, judicial or legislative level.

(e) Cooperation with Litigation. Grantor shall promptly (i) inform Grantee of any
disagreements, disputes, threatened litigation or pending litigation between Grantor and any
other party that may materially impact Grantee's use of the Easement, (ii) promptly give Grantee
copies of any notices, correspondence or other written or digital communication received by
Grantor in connection with any such disagreement, dispute, threatened litigation or pending
litigation, and (iii) vigorously defend against any such disagreement, dispute, threatened
litigation or pending litigation, if the same will have, or could reasonably be expected to have, a
material adverse effect on Grantee's use of the Easement.

163 Noise/Interference. Grantor acknowledges and agrees that incident to the uses of
.the Grantee of the Transmission Easement .shall be the continuous creation of audible and
electromagnetic noise and possible electrical interference, radio frequency interference or cell
tower interference related to the maintenance, operation and use of the Transmission Facilities,
and as further set forth in Article II, Grantor hereby waives, on behalf of Grantor and, to the
extent allowed by law, the Grantor Parties, the right to make any claims for Claims and Losses
(as defined in Section 2.1) as a result thereof; provided, however, that this Section 3.2(f) shall not
preciude Grantor from brmgmg a claim for indemnity agamst Grantee against claims brought by

third parties against Grantor.

(g) Insurance. Grantor has procured, and shall procure and maintain until such time
as Granteec abandons the Easement, at Grantor’s sole cost and expense, a policy or policies of
insurance in amounts not less than a combined single limit of $1,000,000 per occurrence and
$2,000,000 in the aggregate, insuring against any and all liability to the extent obtainable for
injury or death of a person or persons or damage to property occasioned by or arising out of or in
connection with Grantor’s occupation and use of the Easement. Grantee shall be named as an
additional insured on such policy or policies but only to the extent the Claims and Losses arise
out of the acts, omissions, use or operations of a Grantor Party. Such policy or policies shall not
be cancelable without at least thirty (30) days’ prior written notice to Grantee, and Grantor shall
provide copies of certificates evidencing such coverage from time to time upon Grantee s

request.

Section3.3  Cgvenants of Grantee. Grantee covenants and agrees as follows:




- (a) Liens. Grantee shall keep Grantor’s interest in the Land free and clear of all
Liens and claims of Liens. for labor and services performed on, and materials, supplies or
equipment furnished to, the Land in connection with Grantee’s use of the Land; provided,
however, that if (a) such a Lien does arise on Grantor’s interest in the Land, (b) Grantee has a
right to contest such Lien and (c) Grantee, within one hundred twenty (120) days after it receives
notice of the filing of such Lien, either bonds around such Lien or establishes appropriate
reserves therefor, or, otherwise, removes such Lien from the Land pursuant to applicable law,
then Grantee shall not be deemed to have breached this Section 3.3(a).

(b) Hazardous Materials.

i Restriction on Use of Hazardous Materials. The Grantee shall not
cause or permit any substance, material or waste which is now or hereafter
classified as hazardous or toxic, or which is regulated under current or future
federal, state or local laws or regulation (collectively "Hazardous Materials") to
be processed, used, generated, stored in or about, disposed of about or upon, or
transported to or from, the Land except (1) as necessary to the construction and
operation of the Wind Energy Projects, or (2) commonly used consumer products -
containing components that may be classified as hazardous (e.g., cleaning
supplies) as long as such materials are used for their intended purposes in the
ordinary course of business operations on the Land and are not stockpiled in large
quantities, or (3) the Grantor has approved the use of specific Hazardous Material
in advance, and (4) in each case the processing, use, generation, storage, disposal
or transporting is strictly in accordance with Eavironmental Laws (as defined
below). The Grantee and Persons (as defined in the Lease Agreement) claiming
through the Grantee shall comply with all Environmental Laws applicable to the
use and occupancy of the Land, shall procure and maintain all necessary
environmental permits or licenses-required for operations on the: Land and file
with all Governmental Authorities any reports, business plans, notices and other
disclosures required to be made under applicable Environmental Laws. The
Grantee shall provide the Grantor with copies of all such pemmits, reports,
business plans, notice and disclosures, when obtained or filed. The Grantee shall
cause all' waste that is or may be a Hazardous Material to be stored offsite in
accordance with Environmental Laws and provide the Grantor, upon request, with
a copy of all hazardous waste manifests. Notwithstanding the foregoing, (i) the
obligation of Grantee shall in no case apply to any Hazardous Materials released
or discharged by any tenant occupying the Land prior to Grantee, Grantor or their
agents, employees or contractors (collectively, "Grantor's Enviropmental
Condition™) and (11) Grantor shall be responsible, at its cost, for such compliance
with respect to any Grantor's Environmental Condition.

“Environmental Laws” means and includes all federal, state or local laws,
statutes, ordinances, rules, regulations and other requirements of any
Govemmental Authority, now or hereafter in effect, relating to environmental
conditions, industrial hygiene or Hazardous Materials on, within, under or about
the Land, including, but not limited to, the Federal Water Pollution Control Act,
33 U.S.C. Section 1251, et seq., the Comprehensive Environmental Response,




Compensation and Liability Act of 1980, as amended, 42 U.S.C. Section 9601, et
seq. (“CERCLA”), the Resource' Conservation and Recovery Act, 42 U.S.C.
Section 6901, et seq. the Hazardous Materials Transportation Act, 49 U.S.C.
Sectionr 1801, et seq., the Clean Water Act, 33 U.S.C. Section 1251, et seq., the
Clean Air Act, 42 U.S.C. Section 7401 et seq., the Toxic Substances Control Act,
15 U.S.C. Sections 2601 through 2629, the Safe Drinking Water Act, 42 U.S.C.
Sections 300f through 300j, the Occupational Safety and FHealth Act, 29 U.S.C.
Sectioni 651, et seq., the Oil Pollution Act, 33 U.S.C. Section 2701, et seq., the
Emergency Planning and Community Right to Know Act, 42 U.S.C. Section [
1001, et seq., the National Environmental Policy Act, 42 U.S.C. Section 4321, et
seq., the Federal Insecticide, Fungicide and Rodenticide Act, 15 U.S.C. Section
136, et seq., the Medical Waste Tracking Act, 42 U.S.C. Section 6992, and
Hawaii laws regarding Management and Disposal of Infectious Waste, Hawaii
Revised Statutes Section 321-21, Solid Waste, Hawaii Revised Statutes Chapter
340E, the.provisions of Chapter 128D, Section 328-21, Chapter 340A, Chapter .
340E, and Chapters 342B through P of the Hawaii Revised Statutes, as amended,
or any judicial or administrative interpretation of such laws, rules or regulations,
and any similar federal, state or local law, statute, ordinance, rule, regulation or
requirement. : '

ii. Notification. The Grantee shall give prompt notice to the Grantor
if the Grantee becomes aware of (1)the occurrence of any accidental or
intentional release, spilling, leaking, emitting, discharging, escaping, leaching,
migrating, dumping or disposal into the air, land, surface water, or ground water
of a Hazardous Material in quantities in excess of reportable quantities established
pursuant to any applicable law or regulation {an "Environmental Event") on the
Land or on adjoining property that threatens to affect the Land, or (2) any claims
made or, to Grantee's knowledge, threatened, by any third party against the
Grantee, Grantor or the Land seeking damages, contribution, cost-recovery,
compensation, injunctive relief, specific performance, or other relief resulting
from any actual or alleged release or discharge or from the existence or alleged
existence of any Hazardous Materials on, within or under the Land (an
"Environmental Claim")}, or (3) any investigation or regulatory action is taken or
threatened, or-order issued in connection with or resulting from, the occupancy or
use of the Land (an "Action"). The Grantee shall not enter into any settlement
agreement, consent decree or other compromise with respect to any
Environmental Claim in any way relating to the Land without first notifying the
Grantor and affording the Grantor the opportunity to participate in any such
investigation or Action. The notice shall describe the event giving rise to the
notice and be accompanied by copies of any requests for information, claims,
complaints, citations, summons, reports, notices, waming or other
communications in the possession of or reasonably available to, the Crantee
relating to the matter disclosed in the notice. The Grantor's receipt of notice shall
not be deemed to create any obligation on the part of Grantor to respond in any
manner. The Grantor shall have the right, but not the obligation, (1) to participate
in all oral or written comumunications with Governmental Authorities concemning
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envirommental conditions on or about the Land, (2) to join and participale in, and

control, if the Grantor so elects, any Action initiated in respect of any
. Environmental Claim against the Grantee and persons claiming through the

Grantee, and (3) to negotiate, defend, approve and appeal any sach Action.

ni. Remediation. The Grantee shall promptly undertake and diligently
complete, at its sole cost and expense, without abatement of Rent all corrective
and remedial measures necessary to restore the Land and any other land or ground
water affected by an Environmental Event caused by Grantee to the condition
existing immediately prior to the Environmental Event; provided, however, that
the Grantee shall have no obligation to remediate the Land to the extent an
Environmental Event results from a Grantor's Environmental Condition. Unless
an emergency situation exists that requires immediate action, the Grantee shall
obtain the Grantor's prior approval of all contemplated investigative, corrective or
remedial .measures, including, without limitation, the selection of an
environmental consultant or contractor, the determination of the scope of work
and sampling activities to be performed and the form and substance of all draft
reports prepared by any consultant (before such reports are finalized). The
Grantee shall promptly provide the Grantor with the results of any test,
investigation or inquiry made by the Grantee relating to Hazardous Materials on
or about the Land. The presence of Hazardous Materials on the Land shall not be
deemed an occurrence of destruction subject to the provisions of the Lease
Agreement respecting destruction.’ ’

iv. Indemnity. The Grantee shall indemnify, defend and hold hammless
the Grantor against all Environmental Claims arising, in whole or in part, during
or relating to the use or occupancy of the Land by the Grantee or any person
claiming through the Grantee and against all costs and expenses incurred in
defending any such Environmental Claim and in connection with any cleanup,
remedial, removal or restorative work on or about the Land required to restore the
Land as provided in the Lease Agreement. This indemnity shall expressly not
extend to any Environmental Claims with respect to Grantor's Environmental
Claims or arising out of acts or omissions from and afler the expiration of the
term of this Easement unless the basis for such Environmental Claims occurred
during the term of this Easement. Grantor shall indemnify, defend and hold
harmless the Grantee against all Environmental Claims arising, in whole or in
part, with respect to Grantor's Environmental Conditions or any other actions or
conditions caused by Grantor and against all costs and expenses incurred in
defending any such Environmental Claim and in connection with any cleanup,
remedial, removal or restorative work on or about the Land required to remedy
Grantor's Environmental Conditions. '

v. Survival. Grantor's and Grantee's obligations under this Section
shall survive the termination or expiration of this Easement.

(c) Grantee’s Insurance. Grantee shall pl'dcurc and maintain during the term of this
Easement, at its sole cost and expense, a policy or policies of Hability insurance with coverage
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amounts not less than a combined single limit of $5,000,000 per occurrence and $10,000,000 in
the aggregate, insuring against any and all Hability to the extent obtainable for injury or death of
a person or persons or damage to property occasioned by or arising out of or in connection with
the occupation and use of the Land pursuant to this Easement. Grantor shall be named as an
additional insured on such policy or policies, but only to the extent the Claims and Losses arise
out of the actions, omissions, use or operations of a Grantee Party. Such policy or policies shall
not be cancelable without at least thirty (30) days’ prior written notice to Grantor, and Grantee
shall provide copies of certificates evidencing such coverage from time to time upon Grantor's
request. Notwithstanding anything to the contrary herein, Grantee may -obtain such insurance
from its, or its affiliate’s, captive insurance company, provided such captive insurance company
is licensed to do business in the State of Hawail and has a ratmg of AA or equivalent by AM
Best.

(d) Termination and Surrender. This Easement shall remain in effect so long as the
Lease Agreement remains in effect, and upon termination of the Lease Agreement all
Transmission Facilities shall be removed by Grantee in accordance with Section 19.6 of the
Lease Agreement, PROVIDED HOWEVER that if this Easement is granted or assigned to Maui
Electric Company, Limited or its successor or assigns this Basement shall be perpetual and
Grantee shall have no obligation hereunder to remove the Transmission Facilities upon
termination of the Lease Agreement. '

ARTICLE 1V
MISCELLANEOUS

Section 4.1.  Notices. All notices, requests and communications under this Grant of .
Easement shall be given in writing by (a) personal delivery (confirmed by the courier delivery
service), (b) expedited delivery with proof of delivery, (c) facsimile and confirmed with a copy
of such notice sent by mail, or (d) first class registered or certified mail, postage prepaId retum
receipt requested, addressed as follows:

If to Grantor:

ULUPALUKUA RANCH, INC.
HC 1, Box 901

Kula, Hawaii 96790

Attn:  Summer Erdman

Phone: (808) 878-1202

Fax: (808) 878-2178

With a copy to:
Kiefer & Merchant LLC
444 Hana Highway Suite 204

Kahului, Hawaii 96732
Phone: (808) 871-9700
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Fax: (808)871-6017
If to Grantee:

SHELL WINDENERGY, INC.
910 Louisiana Street, Suite 1050
Houston, TX 77002

Attn:  Bradley Eaton

Phone: (713) 241-2471

Fax: (713) 241-5541

Except as expressly provided herein, any notice provided for herein shall become effective only
upon and at the time of first receipt by the party to whom it is given, unless such notice is mailed
by certified mail, return receipt requested, in which case it shall be deemed to be received two
(2) business days after the date that it is mailed. Any party may, by proper written notice
hereunder to the other party, change the individual address to which such notice shall thereafter
be sent; provided, however, such new notice address will not be effectwe until ten (10) business
days after delivery of notice of the new notice address.

Section 4.2.  Assipgnment. Subject to Section 3.2(c), this Grant of Easement and the
rights of any party to this Grant of Easement may be assigned, encumbered or mortgaged, in
whole or in part, without the prior written consent of the non-assigning party but no such
assignment, encumbrance or mortgage shall operate to enlarge the obligations or diminish the
rights of the non-assigning party hereto (except as expressly provided below, with respect to the’
release of the assigning party). Notwithstanding the foregoing, no assignment, encumbrance or
mortgage of this Grant of Easement or the rights of any party hereunder or to-the Easement,
however accomplished, shall be binding on the non-assigning party until twenty (20) days after
the non-assigning party has been fumished with written notice thereof and an executed original
counterpart of the instrument establishing such persons’ rights under this Graﬁt of Easement;
provided, however, that an assignment of this Grant of Easement to any utility or power provider
or to any party that Grantee grants a Lien on or security interest in all of or any interest in this
Grant of Easement for security purposes, shall be deemed: binding on the non-assigning paity
upon recordation of such assignment in the Bureau of Conveyances of the State of Hawaii. In
the event of an assignment of this Grant of Easement by any party hereto that is not for collateral
or other security purposes, such party shall be relieved of all obligations under this Grant of
Easement as to the interest so assigned to the extent that such obligations relate to periods of
time following such assignment and are assumed by the party to whom assigned, and liability for
obligations relating to the interest so assigned and assumed 'and relating to the periods of time
from and after such assignment shall rest exclusively upon such assignee. .‘Without limiting the
generality of the foregoing, any such assignment shall not relleve the assigning party from any
obligation that arose or accrued prior to such assignment.

Section 4.3.  Successors and Assigns. The Easement shall run with the Land and be
binding on Grantor and on all subsequent owners of the Land. This Grant of Easernent shall
inure to the benefit of and be binding upon Grantor and Grantee, and their I‘CSpCCtIVB heirs,
transferees, successors and assigns, and all persons claiming under them.
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Section 4.4.  Entire Agreement; Amendments. The Lease Agreement and this Grant of
Easement, including all of the Exhibits attached hereto, constitutes the entire agreement between
Grantor and Grantee respecting the FEasement and supersedes all prior agreements,
understandings, negotiations and discussions, whether or oral or written, of the parties pertaining
to the Easement. Any agreement, understanding or representation respecting the Easement or
any other matter referenced herein that is not expressly set forth in this Grant of Easement orin a
subsequent writing signed by both parties shall be null and void and of no force or effect. This
Grant of Easement shall not be modified or amended,.except in writing signed by both parties
and no purported modifications or amendments, including, without limitation, any oral
agreement, course of conduct or absence of a response to a unilateral communication, shall be
binding on either party.

Section4.5. Further Assurances. Grantor will, whenever reasonably requested by
Grantee, execute, acknowledge and deliver, or cause to be executed, acknowledged and
delivered, all conveyances, assignments and all other instraments and documents as may be
reasonably necessary in order to complete the transactions herein provided and to carry out the
terms and provisions of this Grant of BEasement.

Section 4.6. Govemning Law. This Grant of Easement shall be governed by and
construed, interpreted and enforced in accordance with the laws of the State of Hawail. Any
litigation concerning or relating to this Grant of Easement shall be brought in the United States
District Court in the State of Hawaii. In the event of any litigation between the parties, the
prevailing party shall be entitled to an award of its attomeys' fees and litigation costs.

Section 4.7. Severability. If; at any time, any provision of'this Grant of Easement is or
becomes illegal, invalid or unenforceable in any respect under the law of any jurisdiction, neither
the legality, validity or enforceability of the remaining provisions hereof nor the legality, validity
or enforceability of such provision under the law of any other jurisdiction shall in any way be
affected or impaired thereby and the parties shall promptly negotiate to restore this Grant of
Easement as near as possible to its original intent and economic effect,

Section 4.8. Captions. The captions in this Grant of Easement are inserted only as a
matter of convenience and for reference and in no way define, limit or describe the scope of this

Grant of Easement or the scope or content of any of its provisions.

Section 4.9. Gender and Number, Within this Grant of Basement, words of any gender

_shall be held and construed to include any other gender, and words in the singular number shall

be held and construed to include the plural, unless the context otherwise requires.

Section 4.10. Counterparts. This Grant of Easement may be executed in multiple
counterparts, no one of which need be executed by all parties hereto, each of which shall
constitute an original. Counterparts thus executed shall together constitute one and the same

-instrument.
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IN WITNESS WHEREOF; the parties hereto have duly executed these presents on the

day and year first above mentioned.

ULUPALAKUA RANCH, INC.., a Hawaii
corporation

By:
Name:
Its:
“Grantor"
NAME OF GRANTEE
By:
Name:
Its:
“Grantee"
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STATE OF HAWAIL ' ) ' .

) SS:
COUNTY OF )
On this day of , 200, before me personally appeared
, to me known, who being by me duly sworn, did say that
is the of ULUPALUKUA RANCH, INC,, a

Hawaii corporation, and that said instroment was signed and sealed on behalf of said corporation by
authority of its Board ‘of Directors, and he acknowledged the instrument to be the free act and deed of the

corporation.

Name of Notary:
Notary Public, State of Hawaii
My commission expircs:

STATE OF )

: ’ } SS:
COUNTY OF )
On this day of , before me personally appeared ] .to
me, who being by me duly sworn, did say that is the . of
NAME OF GRANTEE, a [entity], and acknowledged that executed the

foregoing instrument as the free act and deed of said [entizy]

Name of Notary:
Notary Public, State of
My commission expires:
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EXHIBIT A

LEGAL DESCRIPTION OF THE LAND

Exhibit A, Page 1
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EXHIBIT B

LEGAL DESCRIPTION OF TRANSMISSION EASEMENT

Exhibit B, Page 1
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EXHIBIT C

THIRD PARTY RIGHTS




'SCHEDU‘LE A%
LIENS AWND THIRD PARTY RIGHTS
1. Reservation in favor of the State of Hawaii of all mineral and metallic mines.

2. The effects, if any, of Declaration of Land Patent dated Janvary 24, 1992, made by
Milton Lee Kepa, recorded in the Bureau of Conveyances of the State of Hawaii as Document No,
92-129826. '

3. The effects, if any, of Declaration of Land Patent dated December 3, 1992, made by
James Akahi aka’ Akahi Nui, recorded in the Bureau of Conveyances of the State of Hawaii as Document
No. 92-197268.

4, Location of the seaward boundary in accordance with the laws of the State of Hawaii and
shoreline setback line in accordance with County regulation and/or ordinance and the effect, if any, upon
the area of the land described herein, '

5. Government Road, trails and survey triangulation stations, as shown on survey map
prepared by R. M. Towill corporation, and upon the tax maps. .

6. Claims arising out of customary and traditional rights and practices, including without

limitation those exercised for subsistence, cultural, religious, access or gathering purposes, as provided
for in the Hawaii Constitution or the Hawaii Revised Statutes.

Schedule V — Page 1




SCHEDULE VI
MEMORANDUM OF LEASE

See attached Short Form Memorandum of Lease Agreement
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- LAND COURT SYSTEM REGULAR SYSTEM

Return By: Mail () Pickup ( ) To:

Janeen Olds . :
Kobayashi Sugita & Goda Total Pages:
999 Bishop Street, Suite 2600

Honolulu, Hawaii 96813

402552.02
Tax Map Key: 1-9-001-006 (2)

SHORT FORM MEMORANDUM OF LEASE AGREEMENT

This SHORT FORM MEMORANDUM OF LEASE AGREEMENT made this day
of ~, 2006, by and between ULUPAL.AKUA RANCH, INC., a Hawaii corporation,
whose business address is HC1, Box 901, Kula, Hawaii 96790, hereinafter called the "Owner", and
SHELY, WINDENERGY, INC., a Delaware corporation, whose business address is One Shell Plaza, 910
Louisiana Street, Houston, Texas 77002, hereinafter referred to as the "Tenant",

WITNESSETH THAT:

WHEREAS, the Owner and Tenant did enter into that certain vnrecorded Lease Agreement
dated , 2006 (the "Lease"), demising the right to lease the property described in Exhibit
A, attached hereto and incorporated herein by this reference (the "Land™), together with (i) the right (subject
to compliance with all applicable laws and permitting requirements) to install, maintain and operate on the
Land wind-powered, electricity-generating turbines and similar, related and incidental equipment used in
using wind power for purposes of generating electricity; (ii) any wind use and air use rights on or periaining
to the Land, subject to applicable laws, which Owner may hold (the “Wind Use Rights™); and (iii) all other
rights, interests, privileges and appurtenances pertaining to the Land, including any easements and other
rights as may be necessary for ingress, egress and maintenance of the Land and any and all right, title and
interest of Owner in and to adjacent roads, streets, alleys or rghts-of-way subject to the exceptions listed in
Lease (such items in clause (iii) collectively, the "Other Appurtenances”, and the Lauod, the Wind Use
Rights and the Other Appurtenances herein collectively called the "Leased Property™); and

WHEREAS, the Owner and Tenant desire to record a Short Form Memorandum of Lease
Agreement thereof.




NOW, THEREFORE, in consideration of the premjse.s and the provisions hereof, the parties
hereto agree as follows:

1. Subject to and in accordance with the terms of the Lease, Owner does hereby lease unto the
Tenant, its successors and perrmttcd assigns, the Leased Property, for a lerm (the "Optiom Term")
comimencing on , 2006 (the "Effective Date"), and continuing until the
earlier of (a) the date on which Tenant commences generatmg and selling electricity with at least 15 MW of
installed nameplate rating generation capacity at the Leased Property (“Commencement of Operational
Term’), or (b) the fifth anniversary of the Effective Date. If Commencement of Commercial Operations
does not occur by the fifth anniversary of the Effective Date, Tenant shall have a single option to extend the
Option Tem for up to five (5) more years. If Tenant validly exercises the option, the Option Term shall
continue until (a) the earlier of the Commencement of Commercial Operations or (b) the tenth anniversary
of the Effective Date, If Commencement of Commercial Operations does not occur by the last day of the
Option Tenn, the Lease shall terminate. .

If Commencement of Commercial Operations occurs within the Option Term, this Lease shall
continue in effect for twcnty-ﬁve (25) years from the Commencement of Commercial Operations (such
period being called the “First Operational Term™). Tenant shall have the option to extend this Lease for
an additional twenty five (25) years from the end of the First Opcrat1onal Term (the “Second Oper anonal
Term”) if Tenant validly exercises the option.

2. The rental for the Leased Property is more fully set forth in the Lease. This Short Form
‘Memorandum of Lease Agreement is subject to all of the covenants, conditions and terms set forth in the
Lease, which are hereby adopted herein and made a part hereof by this reference, to the same full extent as if
all of the covenants, conditions and terms thereof were copied in full herein. In the event of any conflict
between the provisions of this Short Form Memorandum of Lease Agreement and the provisions of the
Lease, the provisions of the Lease shall control.

3. This Short Form Memorandum of Lease Agreement may be executed in counterparts, each
of which shall be deemed an original regardless of the date of its execution and delivery. All of such
counterparts together shall constitute one and the same document, binding all of the parties hereto,
notwithstanding all of the parties are not signatory to the original or the same counterparts. For all purposes,
including, without limitation, recordation, filing and delivery of this document, duplicate unexecuted and
unacknowledged pages of the counterparts may be discarded and the remaining pages assembled as one
document.

[SIGNATURE PAGE FOLLOWS]




IN WITNESS WHEREOF, Owner and Tenant hereto have duly executed these presents on the
day and year first above mentioned,

ULUPALAKKUA RANCH, INC., a Hawaii

corporation

By:
Name:
Title:

“Owner”

SHELY], WINDENERGY, INC., a Delaware
corporation :

By:

Name: .
Title:

“Tenant”




STATE OF HAWATL : ' )

) SS.
COUNTY OF : )
On this _ day of , 2006, before me personally appeared
, to me known, who being by me duly sworn, did say that
is the - of ULUPALUKUA RANCIH, INC, a

Hawaii corporation, and that said instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged the instrument to be the free act and deed of the
corporation. .

Name of Notary:
Notary Public, State of Hawaii
My commission expires:

STATE OF ’ )
: ) SS.
COUNTY OF : )
On this day of , 2006, before me personally appeared
, to me known, who being by me duly swom, did say that
is the . of SHELL WINDENERGY, INC, a

Delaware corporation, and that said instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors, a;ld he acknowledged the instrument te be the free act and deed of the

corporation.

Name-of Notary:
Notary Public, State of
My commission expires:
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TMK: 1-9-001-006 (2)
(Title Guaranty) .
EXHIBIT A

All of that certain parcel of land (being portion(s) of the land(s) described in and covered by
Royal Patent Number 7791, Land Commission Award Number 7716, Apana 3 'to R. Keelikolani) situate,
lying and being at Auwahi, Kahikinui, Island and County of Maui, State of Hawaii, bearing Tax Key
designation (2) 1-9-001-006, and-containing an area of 5,252.872 acres, more or less.

Being a portion of the premises acquired by that certain Deed dated July 1, 1963, by and
between William W. Saunders, Trustee for the Creditors and Stockholder of Ulupalakua Ranch, Limited,
a dissolved Hawaii corporation, as Grantor, and ULUPALAKUA RANCH, INC., a Hawaii corporation,
as Grantee, recorded in the Bureau of Conveyances of the State of Hawaii in Liber 4544, at Page 289.

Exhibit A, Page 1
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SCHEDULE VII

Form Waiver and Release of Special Claims and Losses
(See Section 15.5)

[To be completed by the parties after execution of Lease Agreement]

Schedule VII - Page 1




USER NAME: PHONE: DATE:
- ADDRESS: E-MAIL:

- Read each section of this Waiver and Release carefully and thoroughly before signing. Choosing to sign this
Waiver and Release has important legal consequences, and you should not sign this Waiver and Release if
you are not fully aware of and willing to be bound by its terms.

USER WAIVES AND RELEASES ULUPALAKUA RANCH, INC. FROM CERTAIN CLAIMS AND LIABILITY:
Ulupalakua Ranch, Inc. ("Ranch"} is a working cattle ranch with dangers associated with livestock, unimproved roads,
and rugged fand (coflectively "Ranching Dangers"). Portions of the Ranch are also being used for a wind farm with
associated electrical generating and transmitting facilities. Risks associated with the wind farm and its associated
electrical generating and transmitting facilities inciude, but are not limited to: audible and electromagnetic fields,
electromagnetic noise, electrical interference, radio frequency interference or cell tower interference (collectively
“Interference and Electrical Generating Facility Dangers”). User understands, acknowledges, and accepts that access
to the Ranch has certain risks, including Ranching Dangers, Interference and Efectrical Generating Facility Dangers,
and other dangers which may exist. User voiuntarlly assumes the risk that User's access may result in injury or death
of User or damage to User's vehicle or property. User fully and forever discharges and releases to the fullest extent
permitted by law Ulupalakua Ranch, inc. and its officers, directors, shareholders, employees, agents, and insurers
(“Released Parties”) from any claims and'losses resuiting from or attributable to Ranching Dangers, Interference and
Electrical Generating Facility Dangers, or any other cause, whether known or unknown, including but not limited to
claims for general, consequential, incidental, special, punitive, exemplary or indirect damages of any kind or nature,
regardless of the form of action, whether in contract, tort or otherwise (including but not limited to, loss of use of the

Ranch or any portion thereaf). _
THIS IS A BINDING CONTRACT THAT IS IN EFFECT NOW AND SHALL REMAIN IN EFFECT IN THE FUTURE:
User expressly agrees that this document is a binding agreement, pursuant to which User freely gives up certain rights
"and makes certain binding promises. This agreement shall continue at full force and effect at all times and shall be™ -
" binding on User’s heirs, executors, personal representatives, administrators, estate, spouse, marital estate, and
assigns. In case any one or more of the provisions contalned In this agreement shall be held void or unenforceable for
any reason, the enforceability of the remaining provisions contalned hereln shall not be Impaired thereby.

| HAVE CAREFULLY AND THOROUGHLY READ THIS ‘WAIVER AND RELEASE AND FREELY AND FULLY
AGREE TO BE BOUND BY {TS TERMS, ’

USER’S SIGNATURE:
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ASSIGNMENT OF LEASE

THE STATE OF TEXAS §
§ KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF HARRIS §

This Assignment of Lease Agreement (""Assignment Agreement') executed on

the 21" day of October, 2008, but effective on October 21, 2008 by and between Shell

WindEnergy Inc., & Delaware corporation, whose business address is One Shell Plaza,
910-Louisiana Street, Houston, Texas 77002 (“Assignor”-or “SWE”) and Auwahi Wind
Energy LLC, a Delaware Limited Liability corporation, with offices at 910 Louisiana
Street, Houston, Texas 77002, (" Assignee').

RECITALS:

WHEREAS, Assignor entered into that certain unrecorded Lease effective June
29, 2006 with Ulupalakua Ranch, Inc. (the “Lease”), of which a Short Form
Memorandum of Lease was recorded in the Bureau of Conveyances of the State. of
Hawaii in Document 2006-122528, leasing to Assignor, for the purposes stated in said
Lease, the real property described in Exhibit “A,” attached hereto and incorporated
herein by this reference; and

WHERKEAS, pursuant to Section 18.1 of said. Lease Assignor; as Tenant retained
the right to assign the Lease to its affiliate; and

WHEREAS Assignor formed a wholly owned subsidiary on April 22, 2008
named Auwahi Wind Energy LLC, which satisfies the requirements of an “afﬁhate”
under the Lease; and .

WHEREAS, Assignor desires to assign all. of Assignor's right, title and interest
and obligations in and to the Lease; and

WHEREAS, Auwahi Wind Energy LLC, as Assignee heréundcr, desires to
assume all rights and responsibilities of the Lease and to fully perform Assignor's duties
and obligations with respect to the Lease which first arise after the Effective Date of this

Agreement.

EXHIBIT 8




AGREEMENT:

NOW, THEREFORE, for TEN DOLLARS ($10.00) and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
Parties do hereby covenant and agree as follows and take the following actions:

1. Assignor does hereby assign, transfer and set over and deliver unto
Assignee all of Assignor's right, title and interest, in and to the Lease, including without
limitation, the leasehold estate therein described, together with all inferests thereto
appertaining, and together with also with the personal property, if any, as set forth in said
Lease,

AND all of the estate, right, title and interest of the Assignor, as Tenant under the

Lease, in and to the real property thereby demised and all buildings, improvements,

rights, easements, privileges and appurtenances thereunto belonging or appertaining or

" used, occupied, and enjoyed in connection with said lease and the real property demised
by said Lease.

2. Assignee does hereby promise, covenant and agree to and with the
- Assignor that the Assignee will, effective as of and from the date ‘of execution and
. delivery of this Assignment Agreement and during the remainder of the term of the-
Lease, pay the rents thereby reserved as and when the same become due and payable
pursuant to the provisions of said Lease, and will also faithfully observe and perform all
of the covenants and conditions contained in said Lease which from and after the date
hereof are or ought to be observed and performed by -the Assignor as Tenant therein
named, and will at all times hereafter indemnify and save harmless the Assignor from and
against the nonpayment of said rents and the nonobservance or nonperformance of said
covenants and conditions and each of them.

3. This Assignment shall be binding upon and inure to the benefit of the
Assignor and Assignee and their respective successors and permitted assigns. :

4. Except as expressly set forth herein, the'terms of the Lease shall remain in
full force and effect, unaltered by this Assignment Agreement.

5. This Assignment Agreement shall be construed in accordance with the
laws of the State of Texas, .

6. This Assignment Agreement may be executed in any number of
counterparts, each of which shall constitute an original, and all such counterparts shall

together constitute one instrument binding all of the parties hereto, notwithstanding all of
- the parties are not signatory to the original or the same counterparts.

[SIGNATURE PAGE TO FOLLOW]




IN WITNESS WHEREOQF, the parties hereto have exccuted this Assignment
Agreement to be effective as of the date set forth above,

ASSIGNOR:
SHELL ENERGY INC.

Name: 04 W) . W ILLIA §
Title: (1A 196

ASSIGNEE:

AUWAHI WINDENERGY LLC

Title: \ve e PresoenT = Devropren




L—

THE STATE OF Zeias’ §
§

COUNTY OF &W §

The foregoing instrument was acknowledged before me on this &2/ st day of
, 2008 by Kichard &, (Ui s, the A ad i
of Shell WindEnergy Inc., a Delaware corporation, on behalf of said entity.

Witness my hand and official seal. A\jﬂ\%

Notary Public in and for the State of Texas
DERADA D+ (Ot eys

Printed Name of Notary

My Commission Expires: € [~§-30) 53— —

THE STATE OF /ey’ §
§

' COUNTY OF fbarnie g

The foregoing instrument was acknowledged before me on this 22/ +day of
(Detoben— 2008 by f15e Orosco , the VA - bafe/apmeﬁ*
of Auwahi Wind Energy LLC, a Delaware corporation, on behalf of said entity. .

*" Witness my hand and official seal. : _
N 2roda ML W%

~ AP A AP AAAAA A AAA.

e .w"u., DERADA D WHITE Notary Public in and for the State of Texas
3 .} NOTARY PUBLIC

i é%l} State of Texas ) >b€—4/\4~bl4 D. M/V' / 7—@-:5~

: .':n:“".c omm, B2 1S 2.0 12, Printed Name of Notary

My Commission Expires: O/-/8~0 1 3~




TORKILDSON, KATZ, MOORE, : ol LB
HETHERINGTON & HARRIS o=
Attorneys at Law, A Law Corporation 3
H N
RONALD 1. HELLER 2721-0 ' -
700 Bishop Street, 15th Floor : 2o

Honolulu, HI 96813-4187 ' Lo
Telephone: (808) 523-6000 : :
Facsimile: (808) 523-6001

rheller@torkildson.com

Attorney for KAHEAWA WIND POWER, LLC

TAX APPEAL COURT
OF THE STATE OF HAWAII

In The Matter Of The Tax Appeal Of CASE NO.1 TX 10-1-1246

KAHEAWA WIND POWER. LLC and consolidated cases

Taxpayer-Appellant.
‘ STIPULATION OF FACTS; JOINT
EXHIBITS J-1 THROUGH J-17

Trial date: April 9, 2012

STIPULATION OF FACTS

Taxpayer-Appellant KAHEAWA WIND POWER, LLC ("Kaheawa") and Appellee COUNTY
OF Maui (the "County"), hereby stipulate and agree that the facts set forth below shall be, and
are hereby, conclusively established for purposes of this consolidated action. By signing this
Stipulation, neither party necessarily admits that any particular fact is relevant to the issues in
this case — each party reserves the right to argue that specific facts stated in this Stipulation are

irrelevant to the issues in this case.

Kaheawa and the County further stipulate that Joint Exhibits J-1 through J- 17 attached
hereto shall be, and are hereby, admitted into evidence in this action. By signing this Stipulation,
neither party necessarily admits that any particular Joint Exhibit is relevant to the issues in this

veo i Ry R
e W ” l i

().
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case — each party reserves the right to argue that specific Joint Exhibits, although admitted into

evidence by agreement, are tsrelevant to the issues in this consolidated action.

This Stipulation is made solely for purposes of the present action, and does not constitute

an admission of any fact for any other purpose or with respect to any third party.

Unless specific dates or time framés are set forth in particular statements below, or are
obvious and apparent from the context, the statements should be considered to apply generally to

the time periods that are relevant in this case.

This Stipulation is not intended to set forth all of the facts that may be relevant in this
case. Nothing in this Stipulation shall preclude either party from offering any additional
evidence, except that evidence offered for the sole purpose of contradicting a stipulated fact shall

not be allowed.

This Stipulation may be amended only by a further stipulation signed by both parties or

their respective counsel.
Stipulated Facts

L. This consolidated action is a real property tax appeal, filed by Kaheawa with
respect to the parcel of land identified as Tax Map Key 4-8-001-001-6001 (the “Subject
Property’”). The present consolidated action involves tax years 2007 through 2011.

2. The Subject Property is located in the West Maui mountain area, roughly three
miles mauka from Maalaca harbor. The Subject Property-is leased from the State of Hawaii.
Kaheawa acquired a leasehold interest in the Subject Property by executing General Lease No.
S-5731 dated January 19, 2005 (the “Lease”). A true copy of the Lease, as amended, is attached
as Joint Exhibit J-1.

3. The Taxpayer-Appellant, Kahcawa, is engaged in the business of producing
electrical power from wind energy. There are currently 20 wind turbines located on the Subject
Property, each capable of independently generating approximately 1.5 megawatts of electricity.

This is a commercial power-generating business; the electricity is sold to Maui Electric

1385796.V1
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Company, Limited (on an “as-available™ basis) and ultimately used by businesses and/or

consumers.

4. Joint Exhibit J-2 is a photograph showing a portion of the Subject Property, with
some of the towers and turbines. The photograph is an accurate representation of the subject

matter,

5. On or about May 17, 2010, the County issued an “AMENDED NOTICE OF
PROPERTY ASSESSMENT" for each of the 2007, 2008 and 2009 tax years. True copies of

these notices are attached as Joint Exhibits J-3, J-4, and J-5, respectively.

6. On or about March 15, 2010, the County issued a “NOTICE OF PROPERTY
ASSESSMENT?” for the 2010 tax year. A true copy of that notice is attached as Joint Exhibit J-
6.

7. On or about March 15, 2011, the County issued a “NOTICE OF PROPERTY
ASSESSMENT” for the 2011 tax year. A true copy of that notice is attached as Joint Exhibit J-
7.

8. The County is treating the turbines and the towers on which the turbines are
mounted as real property included in “building” value for real property tax assessment purposes.
Kaheawa asserts that the turbines and the associated towers are equipment and machinery,

moveable and not real property.

9. The turbines are mounted on towers, which are bolted onto poured concrete
foundation slabs. Kaheawa does not dispute that the poured concrete slabs are affixed to the

land," and thus are real property, included within “building” value for real property tax purposes.

10.  The turbines and the towers are bolted in place. They can be unbolted and

removed without any harm to either the equipment or the land.

! “Affixed” meaning that the slabs could not be removed without significant damage to the slabs
themselves and/ot the surrounding land.

1185796.V1
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11. Joint Exhibits J-8 and J-9, respectively, are photographs of a tower section being
lowered into place so that it can be bolted to the foundation, and the assembly of towers by
stacking one section on top of another. Each photograph is an accurate representation of the

subject matter.

. 12, Joint Exhibits J-10 and J-11 are photographs of a turbine being lifted into place
so that it can be bolted to the tower. Each photograph is an accurate representation of the subject

matter.
13. The turbines and towers were purchased as commercially available hardware.?

14, Joint Exhibit J-12 is a photograph showing tower sections on the ship that brought

them to Maui. The photograph is an accurate representation of the subject matter.

15. Joint Exhibit J-13 is a set of photographs showing tower sections being
transferred from the ship that brought them to Maui onto a truck for transportation to the Subject

Property. Each photograph is an accurate representation of the subject matter.

16.  Joint Exhibit J-14 is a set of photographs showing a turbine blade being loaded
onto a truck for transportation to the Subject Property. Each photograph is an accurate

representation of the subject matter.

17. Joint Exhibit J-15 is a set of photographs showing how sections of the turbine are

bolted together. Each photograph is an accurate representation of the subject matter,

18. Joint Exhibit J-16 is a pair of photographs showing how a turbine blade assembly
was lifted into place and attached to the turbine. Each photograph is an accurate representation

of the subject matter.

19. For building permit purposes, Kaheawa had to submit plans and drawings for the
concrete foundation stabs. Kaheawa did not have to obtain a building permit, or submit plans

and drawings, for the turbines and the towers.

2 As with many products, “Some assembly reqhircd.”

4
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20.  The towers came with an instruction booklet from the manufacturer, as opposed
to a set of blueprints for construction drawn by an architect. Joint Exhibit J-17 is a copy of the

instruction booklet.

21.  When the turbines and towers were purchased and placed in service, Kaheawa
claimed a Capital Goods Excise Tax Credit for Hawaii state income tax purposes. Under HRS
§235-110.7, the Capital Goods Excisc Tax Credit only applies to “tangible personal property”
that meets certain requirements. Thus, in order to get the credit, the property involved must be
“tangible personal property.” HRS §235-110.7(e) says that:

"Tangible personal property" does not include tangible personal
property which is an integral part of a building or structure ...
22, The Department of Taxation of the State of Hawaii allowed the Capital Goods

Excise Tax Credit claimed by Kaheawa.

23. Kaheawa’s Lease specifically requires the removal of the turbines and towers at
the end of the Lease term, subject to a right of the Lessor to elect to take ownership. See

Lease, Exhibit J- 1 at paragraph 11, page 8.

DATED: Honolulu, Hawaii, lg\, \ ,2011.

A

RONALD I. HELLER
Attorney for Taxpayer-Appellant
KAHEAWA WIND POWER, LLC,

RICHARD ROST
Attorney for Appellee
COUNTY OF MAUI

I

[385796.V1
: 74



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PERMISSION TO COPY DENIED, HRS 606.13, ETC.

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAYS&dnically Filed
Intermediate Court of Appeals
CAAP-12-0000728

24’%5?’%\%? 10-1-1246

03:43 PM

In the Matter of the
Tax Appeal of

KAHEAWA WIND POWER, LLC.

TRANSCRIPT OF PROCEEDINGS

had before the HONORABLE GARY WON BAE CHANG, Judge
Presiding, on Monday, February 13, 2012;

1) Taxpayer-Appellant's Motion for Partial Summary
Judgment; 2) Appellee County of Maui's Motion for
Summary Judgment.

APPEARANCES :
RONALD I. HELLER, ESQ. For Kaheawa Wind Power
RICHARD B. ROST, ESQ. For County of Maui

REPORTED BY:

MILANI BALLESTEROS, RMR, CRR, CSR #407
Official Court Reporter

Circuit Court of the First Circuit
State of Hawaii

OFFICIAL COURT REPORTER
STATE OF HAWATII
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MONDAY, FEBRUARY 13, 2012 9:03 A.M.
--00000-~ -~

THE CLERK: On the motions calendar, calling
tax appeal case numbers -- consolidated case
numbers -- I'm sorry -- 10-1-1246, 10-1247 through
10-1249, and 11-0035. There are two motions on the
calendar this morning. The first is the
Taxpayer-Appellant's Motion for Partial Summary
Judgment and Appellee County of Maui's Motion for
Summary Judgment.

Counsels, please state your appearances.

MR. ROST: Good morning, Your Honor, Deputy
Corporation Counsel Richard B. Rost for Appellee,
County of Maui.

MR. HELLER: Good morning, Your Honor,
Ronald Heller for the Taxpayer, Kaheawa Wind Power,
LLC.

THE COURT: Okay. Good morning. Please
have a seat.

We're here for cross motions for summary
judgment on the question of whether these turbines
and towers are real property or personal property.
So I take -- I've reviewed the memoranda that are
submitted, so if either of you wish to submit further

argument to summarize what's been submitted, that's

OFFICIAL COURT REPORTER
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because we've been going well over an hour.

MR. HELLER: I don't have anything further,
unless the Court has more questicns.

MR. ROST: Nothing further, Your Honor.

THE COURT: O©Okay. Have a seat.

Counsel, I want to thank you for bringing
this extremely interesting question. You can tell by
the Court's guestions that I'm struggling with this
because it's certainly not anything that's
mechanical, it is certainly not anything that is
without difficulty in terms of applying it to the
situation we have here, but I think we start off and
end‘with the particular ordinance in question,
3.48.005, and then we look at all of the different
interpretations that can be given to this relatively
short provision defining property and real property.

So I think for the Court what it boils down
to is value, because we are talking about real
property assgsessment for tax purposes. And real
property taxes are assessged upon the value, so I
think we cannot turn a blind eye to the question or
the implications of how we will interpret this
ordinance with an eye toward value. And as I
indicated during the course of my questions, the

Court was particularly intrigued by the Taxpayer's

OFFICIAL COURT REPORTER
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argument that the turbines and the towers really add
no inherent value to the land. It is something that
is virtually completely removable and would have no
value to someone other than another wind farmer.

But I did draw some analogy to a pineapple
processing plant. Not that I am aware of how the
County of Maui treats pineapple processing plants or
the egquipment in pineapple processing plants, but I'm
visually trying to imagine what happened with Dole
Pineapple Cannery and how it was transformed from a
pineapple processing plant into a commercial business
property, non-pineapple producing, of shops and other
business entities, eateries, et cetera. And I am
thinking that all of the guts of that pineapple
processing plant were all removable and you had a
buyer coming along that saw a -- or had a vision of a
commercial enterprise other than fruit processing,
and did implement that change. 2And so I'm sure that
that particular buyer was not interested in paying a
lot for whatever equipment that was in the cannery
buildings, but really wanted the structure of the
building and the land itself, location, et cetera,
everything else that goes into value, and that's what
the buyer paid for and that would be what represented

the fair market value.

OFFICIAL COURT REPORTER
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So I think that the impact on certain
equipment and machinery upon the value of the land is
extremely significant, so I give great weight to the
arguments that you have to interpret the subject
ordinance in a fashion with an eye toward how it
affects value, and I think that is the cornerstone of
this Court's thinking on these competing motions.

And when we look at the particular phrase relating to
machinery and equipment, I think that machinery and
equipment has to be necessary to the utility of such
land, and I am persuaded that when we talk about
utility of such land, we are talking about the
general inherent utility of the land and what it can
be used for, whether it's a pineapple cannery or a
commercial business or commercial space leasing
business. I think we have to look at the general
utility of the land rather than the specific chosen
use of the taxpayer, and to that extent, the Court
finds the Taxpayer's argument more persuasive on the
question of whether or not the towers and turbines
are real property for real property assess -- tax
assessment pﬁrposes.

It is a very.close gquestion and I want to
say that the skill of counsel both for the County and

for the Taxpayer made this an extremely challenging

OFFICIAL COURT REPORTER
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motion or pair of motions. And doing the Court's
best at reading the provision in gquestion and
considering the related provisions, the exemption in
particular, the Court is left with the conclusion
that the turbines and towers do not constitute real
property for the purposes of real property tax
assgsessment. So for these and any other good cause
shown in the record, the Court will respectfully
grant the Taxpayer Appellant's motion for partial
summary judgment and respectfully deny the Appellee
County's motion for summary judgment.

Mr. Heller, the Court's going to ask you to
prepare both orders, separate orders, and simple
orders are -- will suffice.

Now, on the Taxpayer's motion for partial
summary judgment, with this ruling, are there any
further issues outstanding?

MR. HELLER: Yes, there are, Your Honor.
There are some issueg regarding the exact numbers and
there's also an issue regarding retroactivity of the
assessments for certain tax years.

THE COURT: Okay. For clarity purposes, I'm
going to ask that on the Taxpayer's -- the order
disposing of the Taxpayer's motion, 1f you would

kindly identify the remaining issues so that there is

OFFICIAL COURT REPORTER
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some record, without confusion, of what is remaining
in the case.

MR. HELLER: I will do that, Your Honor.

THE COURT: Okay. Based on the Court's
ruling for the Taxpayer, any further argument or
comment to be made for the record?

MR. HELLER: Not from me, Your Honor.

THE COURT: ©Okay. For the County?

MR. ROST: We disagree, Your Honor, but
that's all.

THE COURT: Okay. Well, I can understand
the nature of the disagreement.

And, Mr. Rost, I hope you -- and I want the
iecord to be specific that your performance today
only made my decision more difficult because you
argued extremely effectivély and this is, I think, a
close legal question. It is a question that
obviously the County Council can clarify, if the
Court is in error, with an amendment to the
ordinance, and of course there's also the avenue of
appeal. But you did a fine job today, and it is not
for anything wanting in your preparation or argument
today that caused this result. I think it is the
inherent nature of an interesting fact pattern and

the language of the ordinance that this Court did its
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STATE OF HAWAII



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PERMISSION TO COPY DENIED, HRS 606.13, ETC.

best to interpret.
MR. ROST: Thank you, Your Honor. I

appreciate the Courtt's thoughtful ruling.

60

THE COURT: All right. ©Okay. 8o thank you.

Court stands in recess.
(Proceedings concluded at 10:30 a.m.)

--00000- -
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STATE OF HAWAII

CITY & COUNTY OF HONOLULU

I, MILANI BALLESTEROS, a Certified Shorthand
Reporter in the State of Hawai'i, do hereby certify
that the foregoing pages 1 - 61, inclusive, comprise
a full, true, and correct transcript of the
proceedings had on Monday, February 13, 2012 in
connection with the above-entitled cause.

DATED: September 24, 2012

/s/ Milani Ballesteros
MILANI BALLESTEROS, RMR, CRR,
CSR #407
Official Court Reporter

OFFICIAL COURT REPORTER
STATE OF HAWAII



DANILO F. AGSALOG

ALAN M. ARAKAWA
Director of Finance

Mayor

MARK R. WALKER
Deputy Director of Finance

COUNTY OF MAUI
DEPARTMENT OF FINANCE

REAL PROPERTY TAX DIVISION
70 E. KAAHUMANU AVENUE, SUITE A-16, KAHULUI, MAUI, HAWAH 96732-2196
Assessment: (808) 270-7297 | Billing and Collection: (808) 270-76387 | Fax: (808) 270-7884
www.mauipropertytax.com

February 25, 2015

Auwahi Wind Energy, LLC

Attn: Vito Galati/Christopher T. Goodin
1000 Bishop Street, Suite 1200
Honolulu, H1 96813

To Whom It May Concern:

Your Appeal Application for Tax Map Key #__ 1-9-001-006-0000 __ has been returnedvto you and will not
be presented to the Board of Review for the following reason(s):

1. _XX__ Not filed by April 09, 2014. “Any taxpayer seeking to appeal an assessment before the board
shall file a notice of appeal with the board at the offices of the division during the period beginning March
15 and ending April 9 of the preceding the tax year... All other appeals shall be deemed untimely and shall
not be accepted by the board. Untimely appeals received by the board shall be returned to the sender with
notification that the appeal was untimely filed and not accepted by the board. (Section 5-203-17, Rules of
Procedure and Forms for the Board of Review). (Maui County Code 3.48.595).

2. Filing fee of $75.00 not included. At the time of filing, “any appeal received without the required
fee shall not be filed or accepted by the board, but shall be returned with notification...”
(Section 5-203-17, Rules of Procedure and Forms for the Board of Review).

3.__ Incomplete appeal form. At the time of filing, "any notice of appeal without the information required
shail be deemed incomplete and such notice of appeal shall not be accepted by the board, but shall be
returned with notification that the notice of appeal was incomplete.”
(Section 5-203-18, Rules and Procedure and Forms for the Board of Review).

Your appeal does NOT have the following information:

Tax May Key number
Taxpayer's opinion of the value of the property
Statement of the grounds for the appeal

Enclosed is a complete copy of the documents filed with the Board of Review.

Real Property Tax Division
Board of Review

EXHIBIT B



ORDINANCES AND RULES REGARDING THE TIMELY FILING OF APPEALS

Maui County Code
Article XI. Appeals

3.48.595 Generally
In the case of a real property tax appeal, a taxpayer shall first appeal to the County board of

review, pursuant to section 232-16, Hawaii Revised Statutes. Appeals to the County board of
review shall be on grounds as provided in sections 3.48.605A, 3.48.605B, 3.48.605C and or
3.48.605D. Appeals to the County board of review shall be filed on or before April 9 preceding the
tax year. Where such an appeal is based upon grounds that the assessed value of the real
property for tax purposes is excessive, the valuation claimed by the taxpayer in the appeal shall be
admissible in evidence in any subsequent condemnation action involving the property, as an
admission that the fair market value of the real property, as of the date of assessment, is no more
than the value arrived at when the assessed value from which the taxpayer appeals is adjusted to
one hundred percent fair market value, provided that such evidence shall not in any way affect the
right of the taxpayer to any severance damages to which the taxpayer may be entitled. Any
taxpayer aggrieved by a County board of review final decision may file an appeal for judicial review
to the tax appeal court pursuant to sections 91-12 and 91-14 Hawaii Revised Statutes.

Title MC-5

Department of Finance

Subtitle 2

Real Property Tax Division

Chapter 203

Rules and Procedures and Forms for the Board of Review
Subchapter 3

§5-203-17 Filing of appeals. (a) Any taxpayer seeking to appeal an assessment before the
board shall file a notice of appeal with the board at the offices of the division during the period
beginning March 15 and ending April 9 of the preceding tax year.

(b) An appeal shall be considered timely made if the appeal is filed by personal delivery,
private delivery service, or U.S. Postal Service with a postmark date during the period for filing
appeals and the notice of appeal is propertly addressed to the board. All other appeals shall be
deemed untimely and shall not be accepted by the board. Untimely appeals received by the board
shall be returned to the sender with notification that the appeal was untimely filed and not accepted
by the board.

(c) The appellant shall include the fee required by ordinance for each appeal at the time of
filing.' Any appeal received without the required fee shall not be filed or accepted by the board, but
shall be returned with notification that the required fee was not paid.

(d) An original and one copy of the notice of appeal, including any suporting documents
attached to the application form, shall be submitted. [Eff 12/5/02; an and cino 3/30/08; am and
comp 6/5/10] (auth: HRS Chapter 246A; Charter §13-2(15); MCC §§3.48.655, 3.48.660, 3.48.680)
(Imp: MCC §§3.48.655, 3.48.660)






2. This case concerns real property taxes for tax year 2015.

3. The property is located at 20100 Pi‘ilani Highway, Hana, Hawaii and identified
by Tax Map Key No. (2) 1-9-001-006 (the “Property”). The Property is leased by Auwahi from
Ulupalakua Ranch, Inc. Under the lease, Auwahi is required to pay certain real property taxes for
the Property and the term of the Lease is greater than fifteen years.

4. The County of Maui (the “County”) has incorrectly classified wind turbines and
towers (“Turbines”) located at the Property as “real property.” The County assessed the land
value at $531,500 and the building value at $86,881,300, for a total assessed value of
$87,412,800. See Ex. B at 1. Of the $86,881,300 building value, $86,361,700 is attributable to

the Turbines. See id. at 2.

5. The County’s assessment included a determination that the Turbines qualify as
“real property.”
6. Based on the County’s classification of the Turbines as “real property” and given

that the County’s 2015 tax rate for buildings on agricultural zoned land is $5.75 per $1,000 of net
taxable assessed valuation,' the amount of real property taxes in controversy for tax year 2015
based on the Turbines is no less than $496,579.78 ($86,361,700 + $1,000 = $86,361.70;
$86,361.70 x $5.75 = $496,579.78).

7. Just like the County, in its Decision and Order, the Board of Review determined
that the land value was $531,500 and the building value was $86,881,300, for a total assessed
value of $87,412,800.

8. Auwahi’s position is that the Turbines are not properly classified as “real

property” and that the building value should therefore be reduced by $86,361,700. With that

! See Maui County Council Resolution No. 15-52, available at

2



reduction, the building value would be $519,600, for a total assessed value of not more than

$1,051,100.
9. To date, the amount of court costs paid by Auwahi total $100.00.
THE TURBINES ARE NOT “REAL PROPERTY” UNDER THE
HAWAI‘lI CONSTITUTION
10.  The assessment is invalid under the Hawai‘i Constitution.

11. Article III, Section 3 of the Hawai‘i Constitution grants the County authority to
tax “real property” and matters specifically delegated by the legislature.

12. All remaining taxing authority is reserved to the State.

13, Auwahi’s turbines are mounted on towers, which are bolted onto poured concrete
foundation slabs. Auwahi’s Turbines can be unbolted and removed without any harm to either
the equipment or the land.

14.  Auwahi’s Turbines are not necessary to the utility of the land.

15.  The Turbines can only be used for the particular business of a wind farm.

16. The Turbines are devoted entirely to the business conducted on the Property.

17. The Turbines are not integrated with and of permanent utility to the land
regardless of future use.

18.  If the land were devoted to any use other than the electricity-generation business,
the Turbines would simply get in the way.

19.  The Turbines would have no significant value to someone other than another wind
farmer.

20. If some other business were to use the Turbines, the cost to operate and maintain

them would be much too high to make economic sense.

http://www.mauicounty.gov/DocumentCenter/View/98888 (last visited Feb. 2, 2016).
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21.  Because wind conditions can vary, sometimes unpredictably, the Turbines cannot
guaranty a steady flow of electrical power.

22. At times, dué to either lack of wind or wind in excess of the Turbines’ maximum
capacity, the Turbines have to be shut down.

23.  If someone wanted to use the Turbines as a source of electrical power to be used
on the Property itself, the Turbines would not be a reliable source of continuous and steady
power.

24, Auwahi’s Turbines were not intended to be permanent additions to the land.

25.  The Turbines were installed with a view of serving a business purpose, not with a
view of permanence.

26.  The very nature of the Turbines’ function requires that they be movable for
purposes of the electricity-generation business in the event that the wind or other conditions
changed in the area.

27.  Auwahi expects to repair, modify, or possibly upgrade the Turbines for its
business.

28.  The reason the Turbines are bolted to concrete foundations is to stabilize the
Turbines for use in the wind-farm business.

29. The Turbines were not built on-site from construction blueprints.

30.  Instead, they were purchased as commercially available hardware with some
assembly required.

31. The turbines came with an instruction booklet from the manufacturer.

32.  Auwahi did not have to obtain a building permit from, or submit plans and

drawings to, the County for the Turbines.



33.  Under Auwahi’s lease for the Property, Auwahi may remove the Turbines at any
time.

34. Upon termination of the lease, Auwahi must remove the Turbines from the
premises.

35. Any uncertainty as to whether the Turbines qualify as “real property” must be
resolved in favor of Auwahi.

36.  Concluding that the Turbines are personal property, and not real property,
promotes uniformity and consistency in the tax laws, given that the state and federal taxing
authorities have already so concluded.

37.  Accordingly, the Turbines are not “real property” under the Hawai‘i Constitution.
See Kaheawa Wind Power, LLC v. County of Maui, 135 Hawai‘i 202, 210, 347 P.3d 632, 640
(App. 2014) (concluding that wind turbines did not qualify as “real property” under a prior
version of the Maui County Code and relying on Zangerle v. Republic Steel Corp., 60 N.E. 2d
v170 (1945), as the case that “most appropriately guides [the] decision in this case”), cert.
rejected, 2015 WL 745424 (Haw. Feb. 19, 2015); Zangerle, 60 N.E.2d 170 (interpreting the
meaning of the word “improvements” in the Ohio Constitution for real property tax purposes).

38.  Because the Turbines are not “real property” and the assessment imposes taxes on
the Turbines as “real property,” it follows that the assessment is illegal under the Hawai‘i
Constitution.

39.  The Maui County Code was amended in 2013 to include within the definition of
“real property” the following: “Any and all wind energy conversion property that is used to

convert wind energy to a form of usable energy, including, but not limited to, a wind charger,



windmill, wind turbine, tower and electrical equipment, pad mount transformers, power lines,
and substation, and other such components.” MCC § 3.48.005.

40.  Because the Turbines do not qualify as “real property” under the Hawai‘i
Constitution, the Maui County Code’s definition is invalid and unconstitutional insofar as it
purports to classify the Turbines as “real property.”

41.  Based on the County’s erroneous classification of the Turbines:

a. The total assessment value exceeds more than twenty percent of the total
market value of the “real property.” The County assessed the total value of the Property at
$87,412,800, made up of a land value of $531,500 and a building value of $86,881,300. Of the
building value, $86,361,700 is attributable to the Turbines. When the Turbines’ value is removed
from the equation, the correct total assessment value of the “real property” is not more than
$1,051,100 for the 2015 tax year. See MCC § 3.48.605(A); HRS § 232-3(1).

b. The assessment creates a lack of uniformity or inequality, brought about
by inability of the methods used or error in the application of the methods to the property
involved. See MCC § 3.48.605(B); HRS § 232-3(2).

c. The assessment is illegal based at least on the Constitution of the State of

Hawai‘i. See MCC § 3.48.605(D); HRS § 232-3(4).



WHEREFORE, Auwahi respectfully requests that the Court enter judgment:

A. Determining that the real property assessment value for the Property for tax year
2015 is reduced to not more than $1,051,100.

B. Ordering that the County’s 2015 real property tax assessments be amended such
that the assessment value for the Property for tax year 2015 is not more than $1,051,100.

C. Ordering a refund of any and all amounts paid on, or with respect to, the
challenged portion of the assessment for tax year 2015, together with interest as provided by law.

D. Determining that MCC § 3.48.005 is invalid and unconstitutional insofar as it
classifies the Turbines as “real property.”

E. Granting all other and further relief as the Court deems just and proper.

DATED: Honolulu, Hawai‘i, February 22, 2016.

CADES SCHUTTE
A Limited Liability Law Partnership

i A

VITO' GA ATI

CHRIST HER T. GOODIN
Attorneys for Taxpayer-Appellant
AUWAHI WIND ENERGY LLC




BEFORE THE BOARD OF REVIEW

COUNTY OF MAUI
STATE OF HAWAII
in the Matter of the APPEAL NO. 016621
Appeal of
AUWAHI WIND ENERGY LLC FINDINGS OF FACT, CONCLUSIONS OF
_ LAW, AND DECISION AND ORDER;
TMK NO. (2) 1-9-001-006-0000 CERTIFICATE OF SERVICE
Address 20100 PHLAN!I HWY., HANA HI
96713
Appeal of the Director of the Department of
Finance, Real Property Assessment Division
for year 2015

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND ORDE

Appellant AUWAHI WIND ENERGY LLC, (hereinafter “Appellant”), being the owner of real
property located at 20100 PIILANI HWY., HANA, Hawaii, and described for real property tax
purposes as Tax Map Key No. (2) 1-9-001-006-0000 (“Property”) timely filed an appeal, pursuant
to §3.48.595, Maui County Code (“MCC") and §5-203-17, Rules of Practice and Procedure of the ‘
Board of Appeals (“Rules”) of the real property tax éssessment issued by the Director of the
Department of Finance (‘Director’) by the Real Property Assessment Division, for the 2015
assessment year(s). '

The appeal came on for hearing before the Board of Review (the “Board”) on
November 18, 2015. Appellant did not appear at the hearing. Senior Real Property Technical
Officer Marcy Martin and Deputy Corporatidh Counsel Brian Bilberry appeared on behalf of the
Department of Finance, Real Property Assessment Division.

After hearing testimony. presented by or on behalf of the Director, and review and
consideration of the exhibits and other submittals by the parties, and after due deliberation, the
Board hereby enters the following Findings of Fact, Conclusions of Law, and Decision and Order.

EXHIBIT A



1.

FINDINGS OF FACT

To the extent that any finding of fact is more properly characterized as a conclusion

of law the Board adopts it as such.

2.

Appellant is the owner of a parcel of property located at 20100 PIILANI HWY

HANA, Hawaii, also designated as Tax Map Key No. (2) 1-9-001-006-0000.

3.
4.

6.

The assessment year being appealed is 2015.

Appellant alleges:

a. That the assessment of the Property exceeds by more than twenty (20)

percent the assessment of market value used by the Director. Appellant stated that

the total valuation for the Property is $1,051,100.

b. Lack of uniformity or inequality, brought about by the inability of the

methods used or error in the application of the methods to the Property.

c. Ilegality, or any ground arising under the Constitution or laws of the United

States or the laws of the State or the ordinances of the County in addltlon to the

illegality of the methods used. ' |

Appellant submitted a written statement, arguing the following:

a. The Hawaii Constitution generally only allows the County to tax “real property.”

b. The County of Maui has incorrectly classified wind turbines and towers located.
on the Property as “real property” in contravention of the Hawaii Constitution.
The term “real property” is not defined in the Hawaii Constitution.

d. The Hawaii Intermediate Court of Appeals has excluded wind towers and
turbines from being “real property.”

e. The Department’s tax assessment violates the Hawaii Constitution.
The value attributed to the wind turbines, being $86,361,700, should be
removed from the total assessed value of the real property for the 2015-2016
tax year.,

Appellant provided information related to the Intermediate Court of Appeals review

of prior years’ assessment appeals.

7.

The Department and its legal representative provided information related to an

amendment of Chapter 3.48, Maui County Code (“Real Property Tax"), which took effect for tax
years beginning after January 1, 2014, which is relevant to the instant Appeal. The amendment
to Section 3.48.005 added “any and all wind energy conversion property that is used to convert

2



wind energy to a form of usable energy, including, but not limited to, a wind chérger, windmill,
wind turbine, tower and electrical equipment, pad mount transformers, power lines, and
substation, and other such components” to the definition of “Property” or “Real property.”

CONCLUSIONS OF LAW

1. To the extent that any.conclusion of law is more properly characterized as a finding
of fact, the Board adopts it as such. ‘
2. The Applicant timely filed its appeal, pursuant to §5-203-17, Board Rules.

3. Pursuant to §3.48.065, MCC, the assessment made by the Director is prima facie
correct.

4. Notice of the hearing of the appeal was provided by the Director pursuant .to
§5-203-20. | |
5. The Board may not hear the Appellant’s objections involving the Constitution or

laws of the United States, pursuant to §3.48.655(C), MCC, and any such objectlons or claims’
have not been considered or determined herein.
6. Pursuant to §3.48.605, the Appellant has not shown that there was a lack of
uniformity or inequality, brought about by the inability of the methods used or error in the
application of the methods to the Property, and further that the Appellant is not entitled to a
reduction in the value as assessed by the Department.

7. The Appellant did not meet its burden of proof, being a preponderance of the
- evidence, pursuant to §5-203-23(f), Board Rules.



DECISION AND ORDER

1. Upon consideration of all of the facts before the Board, oral argument, and all
submissions, Board hereby denies the appeal.

2. For the tax year 2015, the Land Classification is AGRICULTURE and Value of the
Property is:

Building $86.881.300 $ 0 $86 881,300
Land $531,500 $ 0 " $531.500
Total $87,412,800 $ 0 $87.412.800

3. Any party may appeal this decision and order to the State of Hawaii, Tax Appeal

Court, within 30 days after the filing of the Decision and Order, pursuant to §232-17, Hawaii
Revised Statutes.

DATED: Wailuku, Maui, Hawaii, January 29, 2016.

BOARD OF REVIEW
COUNTY OF MAUI

(Fce Efe
By: Bruce Erfer

Chairman, Board of Review
County of Maui



BEFORE THE BOARD OF REVIEW

COUNTY OF MAUI

STATE OF HAWAII

In the Matter of the
Appeal of
AUWAHI WIND ENERGY LLC

TMK NO. (2) 1-9-001-006-0000
Address 20100 PIILANI HWY., HANA HI
96713

Appeal of the Director of the Department of
Finance, Real Property Assessment Division
for year 2015

APPEAL NO. 016621
CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this date a true and correct copy of the foregoing
document was duly served upon the following party by U.S. mail, postage prepaid, as follows:

Name: AUWAHI WIND ENERGY LLC

Address: 101 ASH ST HQO7
SAN DIEGO CA 92101

Appellant: AUWAHI WIND ENERGY LLC

DATED: Wailuku, Maui, Hawaii, January 29, 2016.

DEPARTMENT OF FINANCE
REAL PROPERTY ASSESSMENT DIVISION
COUNTY OF MAUI

Gery Madriaga

P

for: Danilo F. Agsalog

Director of Finance
County of Maui



COUNTY OF MAUI

538HI
REAL PROPERTY ASSESSMENT DIVISION ™
70 E. KAAHUMANU AVENUE, SUITE A16
KAHULUI, HI 86732
TELEPHONE: (808)270-~7297
AMENDED NOTICE OF PROPERTY ASSESSMENT
Date: 01/29/2016
CLASS
TMK/PARCELID YEAR OWNER VAL OVR LAND AREA TYPE CASE NUM
1-9-001-006-0000 2015 ULUPALAKUA RANCH INC 5 5,151.87 B 016621
ORIGINAL VALUATION EXEMPTION NET TAXABLE TAX RATES TAXES
BLDG 86,881,300.00 0.00 86,881,300.00 5.75 499 567.48
LAND 531,500.00 0.00 531,500.00 5.75 3,056.13
TOTAL 87,412,800.00 502,623.61
AMENDED
BLDG 86,881,300.00 . 0.00 86,881,300.00 5.75 499,567.48
LAND 531,500.00 0.00 531,500.00 5.75 3,056.13
TOTAL 87,412,800.00 502,623.61
PENALTY 0.00
OTHER 0.00
NET CHANGE 0.00
REASON: Board of Review DEPOSIT 0.00

Board of Review Decision

MCC 3.48.630 If you do not agree with the stipulated assessment or the Board of Review's decision you may appeal to

the State of Hawaii Tax Appeal Court. The appeal deadline to Tax Appeal Court is 30 days from the date of this notice. Please contact the State of

Hawaii, Tax Appeal Court, for the appropriate forms.
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IN THE TAX APPEAL COURT

STATE OF HAWAI‘I

In the Matter of the Tax Appeal CASE NO.
of CERTIFICATE OF SERVICE
AUWAHI WIND ENERGY LLC,
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this day a copy of the foregoing document was

duly served on the person below by U.S. Mail:

PATRICK WONG, ESQ.
Corporation Counsel

Deputy Corporation Counsel

200 S. High Street

Kalana O Maui Building, 3d Floor
Wailuku, Hawai‘i 96793

REAL PROPERTY TAX ADMINISTRATOR
County of Maui, Real Property Tax Division
70 E. Kaahumanu Avenue, Suite A16

Kahului, Hawai‘i 96732

REAL PROPERTY TAX ASSESSOR
County of Maui, Real Property Tax Division
70 E. Kaahumanu Avenue, Suite A16
Kahului, Hawai‘i 96732

DIRECTOR OF TAXATION

State of Hawai‘i, Department of Taxation
830 Punchbowl Street, Room 221
Honolulu, Hawai‘i 96813



DATED: Honolulu, Hawai‘i, February 22, 2016.

CADES SCHUTTE
A Limited Lia 7’lity Law Partnership

N\

VITO GALATI 0

CHRISTOPHER T. GOODIN
Attorneys for Taxpayer-Appellant
AUWAHI WIND ENERGY LLC






2. This case concerns real property taxes for tax year 2015.

3. The property is located at 20100 Pi‘ilani Highway, Hana, Hawaii and identified
by Tax Map Key No. (2) 1-9-001-006 (the “Property”). The Property is leased by Auwahi from
Ulupalakua Ranch, Inc. Under the lease, Auwahi is required to pay certain real property taxes for
the Property and the term of the Lease is greater than fifteen years.

4. The County of Maui (the “County”) has incorrectly classified wind turbines and
towers (“Turbines”) located at the Property as “real property.” The County assessed the land
value at $531,500 and the building value at $86,881,300, for a total assessed value of
$87,412,800. See Ex. B at 1. Of the $86,881,300 building value, $86,361,700 is attributable to

the Turbines. See id. at 2.

5. The County’s assessment included a determination that the Turbines qualify as
“real property.”
6. Based on the County’s classification of the Turbines as “real property” and given

that the County’s 2015 tax rate for buildings on agricultural zoned land is $5.75 per $1,000 of net
taxable assessed valuation,' the amount of real property taxes in controversy for tax year 2015
based on the Turbines is no less than $496,579.78 ($86,361,700 + $1,000 = $86,361.70;
$86,361.70 x $5.75 = $496,579.78).

7. Just like the County, in its Decision and Order, the Board of Review determined
that the land value was $531,500 and the building value was $86,881,300, for a total assessed
value of $87,412,800.

8. Auwahi’s position is that the Turbines are not properly classified as “real

property” and that the building value should therefore be reduced by $86,361,700. With that

! See Maui County Council Resolution No. 15-52, available at
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reduction, the building value would be $519,600, for a total assessed value of not more than

$1,051,100.
9. To date, the amount of court costs paid by Auwahi total $100.00.
THE TURBINES ARE NOT “REAL PROPERTY” UNDER THE
HAWAI‘lI CONSTITUTION
10.  The assessment is invalid under the Hawai‘i Constitution.

11. Article III, Section 3 of the Hawai‘i Constitution grants the County authority to
tax “real property” and matters specifically delegated by the legislature.

12. All remaining taxing authority is reserved to the State.

13, Auwahi’s turbines are mounted on towers, which are bolted onto poured concrete
foundation slabs. Auwahi’s Turbines can be unbolted and removed without any harm to either
the equipment or the land.

14.  Auwahi’s Turbines are not necessary to the utility of the land.

15.  The Turbines can only be used for the particular business of a wind farm.

16. The Turbines are devoted entirely to the business conducted on the Property.

17. The Turbines are not integrated with and of permanent utility to the land
regardless of future use.

18.  If the land were devoted to any use other than the electricity-generation business,
the Turbines would simply get in the way.

19.  The Turbines would have no significant value to someone other than another wind
farmer.

20. If some other business were to use the Turbines, the cost to operate and maintain

them would be much too high to make economic sense.

http://www.mauicounty.gov/DocumentCenter/View/98888 (last visited Feb. 2, 2016).
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21.  Because wind conditions can vary, sometimes unpredictably, the Turbines cannot
guaranty a steady flow of electrical power.

22. At times, dué to either lack of wind or wind in excess of the Turbines’ maximum
capacity, the Turbines have to be shut down.

23.  If someone wanted to use the Turbines as a source of electrical power to be used
on the Property itself, the Turbines would not be a reliable source of continuous and steady
power.

24, Auwahi’s Turbines were not intended to be permanent additions to the land.

25.  The Turbines were installed with a view of serving a business purpose, not with a
view of permanence.

26.  The very nature of the Turbines’ function requires that they be movable for
purposes of the electricity-generation business in the event that the wind or other conditions
changed in the area.

27.  Auwahi expects to repair, modify, or possibly upgrade the Turbines for its
business.

28.  The reason the Turbines are bolted to concrete foundations is to stabilize the
Turbines for use in the wind-farm business.

29. The Turbines were not built on-site from construction blueprints.

30.  Instead, they were purchased as commercially available hardware with some
assembly required.

31. The turbines came with an instruction booklet from the manufacturer.

32.  Auwahi did not have to obtain a building permit from, or submit plans and

drawings to, the County for the Turbines.



33.  Under Auwahi’s lease for the Property, Auwahi may remove the Turbines at any
time.

34. Upon termination of the lease, Auwahi must remove the Turbines from the
premises.

35. Any uncertainty as to whether the Turbines qualify as “real property” must be
resolved in favor of Auwahi.

36.  Concluding that the Turbines are personal property, and not real property,
promotes uniformity and consistency in the tax laws, given that the state and federal taxing
authorities have already so concluded.

37.  Accordingly, the Turbines are not “real property” under the Hawai‘i Constitution.
See Kaheawa Wind Power, LLC v. County of Maui, 135 Hawai‘i 202, 210, 347 P.3d 632, 640
(App. 2014) (concluding that wind turbines did not qualify as “real property” under a prior
version of the Maui County Code and relying on Zangerle v. Republic Steel Corp., 60 N.E. 2d
v170 (1945), as the case that “most appropriately guides [the] decision in this case”), cert.
rejected, 2015 WL 745424 (Haw. Feb. 19, 2015); Zangerle, 60 N.E.2d 170 (interpreting the
meaning of the word “improvements” in the Ohio Constitution for real property tax purposes).

38.  Because the Turbines are not “real property” and the assessment imposes taxes on
the Turbines as “real property,” it follows that the assessment is illegal under the Hawai‘i
Constitution.

39.  The Maui County Code was amended in 2013 to include within the definition of
“real property” the following: “Any and all wind energy conversion property that is used to

convert wind energy to a form of usable energy, including, but not limited to, a wind charger,



windmill, wind turbine, tower and electrical equipment, pad mount transformers, power lines,
and substation, and other such components.” MCC § 3.48.005.

40.  Because the Turbines do not qualify as “real property” under the Hawai‘i
Constitution, the Maui County Code’s definition is invalid and unconstitutional insofar as it
purports to classify the Turbines as “real property.”

41.  Based on the County’s erroneous classification of the Turbines:

a. The total assessment value exceeds more than twenty percent of the total
market value of the “real property.” The County assessed the total value of the Property at
$87,412,800, made up of a land value of $531,500 and a building value of $86,881,300. Of the
building value, $86,361,700 is attributable to the Turbines. When the Turbines’ value is removed
from the equation, the correct total assessment value of the “real property” is not more than
$1,051,100 for the 2015 tax year. See MCC § 3.48.605(A); HRS § 232-3(1).

b. The assessment creates a lack of uniformity or inequality, brought about
by inability of the methods used or error in the application of the methods to the property
involved. See MCC § 3.48.605(B); HRS § 232-3(2).

c. The assessment is illegal based at least on the Constitution of the State of

Hawai‘i. See MCC § 3.48.605(D); HRS § 232-3(4).



WHEREFORE, Auwahi respectfully requests that the Court enter judgment:

A. Determining that the real property assessment value for the Property for tax year
2015 is reduced to not more than $1,051,100.

B. Ordering that the County’s 2015 real property tax assessments be amended such
that the assessment value for the Property for tax year 2015 is not more than $1,051,100.

C. Ordering a refund of any and all amounts paid on, or with respect to, the
challenged portion of the assessment for tax year 2015, together with interest as provided by law.

D. Determining that MCC § 3.48.005 is invalid and unconstitutional insofar as it
classifies the Turbines as “real property.”

E. Granting all other and further relief as the Court deems just and proper.

DATED: Honolulu, Hawai‘i, February 22, 2016.

CADES SCHUTTE
A Limited Liability Law Partnership

i A

VITO' GA ATI

CHRIST HER T. GOODIN
Attorneys for Taxpayer-Appellant
AUWAHI WIND ENERGY LLC




BEFORE THE BOARD OF REVIEW

COUNTY OF MAUI
STATE OF HAWAII
in the Matter of the APPEAL NO. 016621
Appeal of
AUWAHI WIND ENERGY LLC FINDINGS OF FACT, CONCLUSIONS OF
_ LAW, AND DECISION AND ORDER;
TMK NO. (2) 1-9-001-006-0000 CERTIFICATE OF SERVICE
Address 20100 PHLAN!I HWY., HANA HI
96713
Appeal of the Director of the Department of
Finance, Real Property Assessment Division
for year 2015

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND ORDE

Appellant AUWAHI WIND ENERGY LLC, (hereinafter “Appellant”), being the owner of real
property located at 20100 PIILANI HWY., HANA, Hawaii, and described for real property tax
purposes as Tax Map Key No. (2) 1-9-001-006-0000 (“Property”) timely filed an appeal, pursuant
to §3.48.595, Maui County Code (“MCC") and §5-203-17, Rules of Practice and Procedure of the ‘
Board of Appeals (“Rules”) of the real property tax éssessment issued by the Director of the
Department of Finance (‘Director’) by the Real Property Assessment Division, for the 2015
assessment year(s). '

The appeal came on for hearing before the Board of Review (the “Board”) on
November 18, 2015. Appellant did not appear at the hearing. Senior Real Property Technical
Officer Marcy Martin and Deputy Corporatidh Counsel Brian Bilberry appeared on behalf of the
Department of Finance, Real Property Assessment Division.

After hearing testimony. presented by or on behalf of the Director, and review and
consideration of the exhibits and other submittals by the parties, and after due deliberation, the
Board hereby enters the following Findings of Fact, Conclusions of Law, and Decision and Order.

EXHIBIT A



1.

FINDINGS OF FACT

To the extent that any finding of fact is more properly characterized as a conclusion

of law the Board adopts it as such.

2.

Appellant is the owner of a parcel of property located at 20100 PIILANI HWY

HANA, Hawaii, also designated as Tax Map Key No. (2) 1-9-001-006-0000.

3.
4.

6.

The assessment year being appealed is 2015.

Appellant alleges:

a. That the assessment of the Property exceeds by more than twenty (20)

percent the assessment of market value used by the Director. Appellant stated that

the total valuation for the Property is $1,051,100.

b. Lack of uniformity or inequality, brought about by the inability of the

methods used or error in the application of the methods to the Property.

c. Ilegality, or any ground arising under the Constitution or laws of the United

States or the laws of the State or the ordinances of the County in addltlon to the

illegality of the methods used. ' |

Appellant submitted a written statement, arguing the following:

a. The Hawaii Constitution generally only allows the County to tax “real property.”

b. The County of Maui has incorrectly classified wind turbines and towers located.
on the Property as “real property” in contravention of the Hawaii Constitution.
The term “real property” is not defined in the Hawaii Constitution.

d. The Hawaii Intermediate Court of Appeals has excluded wind towers and
turbines from being “real property.”

e. The Department’s tax assessment violates the Hawaii Constitution.
The value attributed to the wind turbines, being $86,361,700, should be
removed from the total assessed value of the real property for the 2015-2016
tax year.,

Appellant provided information related to the Intermediate Court of Appeals review

of prior years’ assessment appeals.

7.

The Department and its legal representative provided information related to an

amendment of Chapter 3.48, Maui County Code (“Real Property Tax"), which took effect for tax
years beginning after January 1, 2014, which is relevant to the instant Appeal. The amendment
to Section 3.48.005 added “any and all wind energy conversion property that is used to convert

2



wind energy to a form of usable energy, including, but not limited to, a wind chérger, windmill,
wind turbine, tower and electrical equipment, pad mount transformers, power lines, and
substation, and other such components” to the definition of “Property” or “Real property.”

CONCLUSIONS OF LAW

1. To the extent that any.conclusion of law is more properly characterized as a finding
of fact, the Board adopts it as such. ‘
2. The Applicant timely filed its appeal, pursuant to §5-203-17, Board Rules.

3. Pursuant to §3.48.065, MCC, the assessment made by the Director is prima facie
correct.

4. Notice of the hearing of the appeal was provided by the Director pursuant .to
§5-203-20. | |
5. The Board may not hear the Appellant’s objections involving the Constitution or

laws of the United States, pursuant to §3.48.655(C), MCC, and any such objectlons or claims’
have not been considered or determined herein.
6. Pursuant to §3.48.605, the Appellant has not shown that there was a lack of
uniformity or inequality, brought about by the inability of the methods used or error in the
application of the methods to the Property, and further that the Appellant is not entitled to a
reduction in the value as assessed by the Department.

7. The Appellant did not meet its burden of proof, being a preponderance of the
- evidence, pursuant to §5-203-23(f), Board Rules.



DECISION AND ORDER

1. Upon consideration of all of the facts before the Board, oral argument, and all
submissions, Board hereby denies the appeal.

2. For the tax year 2015, the Land Classification is AGRICULTURE and Value of the
Property is:

Building $86.881.300 $ 0 $86 881,300
Land $531,500 $ 0 " $531.500
Total $87,412,800 $ 0 $87.412.800

3. Any party may appeal this decision and order to the State of Hawaii, Tax Appeal

Court, within 30 days after the filing of the Decision and Order, pursuant to §232-17, Hawaii
Revised Statutes.

DATED: Wailuku, Maui, Hawaii, January 29, 2016.

BOARD OF REVIEW
COUNTY OF MAUI

(Fce Efe
By: Bruce Erfer

Chairman, Board of Review
County of Maui



BEFORE THE BOARD OF REVIEW

COUNTY OF MAUI

STATE OF HAWAII

In the Matter of the
Appeal of
AUWAHI WIND ENERGY LLC

TMK NO. (2) 1-9-001-006-0000
Address 20100 PIILANI HWY., HANA HI
96713

Appeal of the Director of the Department of
Finance, Real Property Assessment Division
for year 2015

APPEAL NO. 016621
CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this date a true and correct copy of the foregoing
document was duly served upon the following party by U.S. mail, postage prepaid, as follows:

Name: AUWAHI WIND ENERGY LLC

Address: 101 ASH ST HQO7
SAN DIEGO CA 92101

Appellant: AUWAHI WIND ENERGY LLC

DATED: Wailuku, Maui, Hawaii, January 29, 2016.

DEPARTMENT OF FINANCE
REAL PROPERTY ASSESSMENT DIVISION
COUNTY OF MAUI

Gery Madriaga

P

for: Danilo F. Agsalog

Director of Finance
County of Maui



COUNTY OF MAUI

538HI
REAL PROPERTY ASSESSMENT DIVISION ™
70 E. KAAHUMANU AVENUE, SUITE A16
KAHULUI, HI 86732
TELEPHONE: (808)270-~7297
AMENDED NOTICE OF PROPERTY ASSESSMENT
Date: 01/29/2016
CLASS
TMK/PARCELID YEAR OWNER VAL OVR LAND AREA TYPE CASE NUM
1-9-001-006-0000 2015 ULUPALAKUA RANCH INC 5 5,151.87 B 016621
ORIGINAL VALUATION EXEMPTION NET TAXABLE TAX RATES TAXES
BLDG 86,881,300.00 0.00 86,881,300.00 5.75 499 567.48
LAND 531,500.00 0.00 531,500.00 5.75 3,056.13
TOTAL 87,412,800.00 502,623.61
AMENDED
BLDG 86,881,300.00 . 0.00 86,881,300.00 5.75 499,567.48
LAND 531,500.00 0.00 531,500.00 5.75 3,056.13
TOTAL 87,412,800.00 502,623.61
PENALTY 0.00
OTHER 0.00
NET CHANGE 0.00
REASON: Board of Review DEPOSIT 0.00

Board of Review Decision

MCC 3.48.630 If you do not agree with the stipulated assessment or the Board of Review's decision you may appeal to

the State of Hawaii Tax Appeal Court. The appeal deadline to Tax Appeal Court is 30 days from the date of this notice. Please contact the State of

Hawaii, Tax Appeal Court, for the appropriate forms.

" NOTES: BOR DECISION

N

ULUPALAKUA RANCH INC

HC 1 BOX 901

ADMINISTRATOR
KULA HI 96790 :

01/29/20186
Auth ID:RGF
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Land : Land Land
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AGRICULTURAL * §3,586,300 : $531,500 | $ 531,500
CONSERVATION *  §75800

nt Information Show Historical Assessments

el ESr Goea T
Assessed . Exemption | Net Taxable
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3600 §0 3600 -

Tax
Class

Building
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..$86,881,300 .
$0 :

Acres »
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S e
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‘usagew
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Original .
Due

Due Date

Tax Period Description Interest Other .
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‘Building

Building Square
Number '
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Building Type Structure ‘Year Bullt i Eff Year Built Sketch Value
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e
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auildir)g‘ Number Description . Dlmensnons/Umts Year Bu:lt . Percent Complete Vaiue
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Sales Informatlon
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5108000
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ry effort to produce the most accurate mformatlon possible. No warranties, expressed or implied, are
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IN THE TAX APPEAL COURT

STATE OF HAWAI‘I

In the Matter of the Tax Appeal CASE NO.
of CERTIFICATE OF SERVICE
AUWAHI WIND ENERGY LLC,
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this day a copy of the foregoing document was

duly served on the person below by U.S. Mail:

PATRICK WONG, ESQ.
Corporation Counsel

Deputy Corporation Counsel

200 S. High Street

Kalana O Maui Building, 3d Floor
Wailuku, Hawai‘i 96793

REAL PROPERTY TAX ADMINISTRATOR
County of Maui, Real Property Tax Division
70 E. Kaahumanu Avenue, Suite A16

Kahului, Hawai‘i 96732

REAL PROPERTY TAX ASSESSOR
County of Maui, Real Property Tax Division
70 E. Kaahumanu Avenue, Suite A16
Kahului, Hawai‘i 96732

DIRECTOR OF TAXATION

State of Hawai‘i, Department of Taxation
830 Punchbowl Street, Room 221
Honolulu, Hawai‘i 96813



DATED: Honolulu, Hawai‘i, February 22, 2016.

CADES SCHUTTE
A Limited Lia 7’lity Law Partnership

N\

VITO GALATI 0

CHRISTOPHER T. GOODIN
Attorneys for Taxpayer-Appellant
AUWAHI WIND ENERGY LLC





