
ALAN M. ARAKAWA 
MAYOR 

Honorable Riki Hokama, Chair 
Budget & Finance Committee 
200 South High Street 
Wailuku, Hawaii 96793 

Dear Chair Hokama: 

OFFICE OF THE MAYOR 
Ke'ena 0 Ka Meia 

COUNTY OF MAUl- Kalana 0 Maui 

June 1, 2017 

KEITH A. REGAN 
MANAGING DIRECTOR 

SUBJECT: AMENDING FISCAL YEAR 2017 BUDGET: DEPARTMENT OF WATER 
SUPPLY {WAILUKU WATER COMPANY ACQUISITION) (BF-21) 

Please find below our responses to your various requests for information: 

1. Profit and loss statements from Wailuku Water Company LLC for the past ten years. 

Wailuku Water Company LLC would be open to providing such documentation as 
part of the County's due diligence upon a confidentiality agreement being executed by the 
County of MauL Please advise if your committee would like the administration to move 
forward with such a confidentiality agreement. 

2. A current business operation analysis on the viability of Wailuku Water Company, LLC. 

The information requested presently does not exist and is not obtainable from 
Wailuku Water Company LLC. 

3. A report on the condition of the Surface Water Conveyance System and all 
impr,ovements, including projections or estimates for costs of future maintenance, 
repair, and improvement of the water system both short and long-term. 

The information requested presently does not exist and is not obtainable from 
Wailuku Water Company LLC. 

4. A report summarizing and evaluating the sufficiency of the maintenance, including a 
maintenance schedule, equipment replacement schedule, and manpower 
requirements of the Surface Water Conveyance System. 

The information requested presently does not exist and is not obtainable from 
Wailuku Water Company LLC. 

5. A report concluding whether or not acquisition will result in the County of Maui having 
more water for distribution. 

Wailuku Water Company LLC would be open to providing such documentation as 
part of the County's due diligence upon a confidentiality agreement being executed by the 
County of MauL 
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6. A current hydrology report. 

The information requested presently does not exist and is not obtainable from 
Wailuku Water Company LLC. 

7. Copies of all water service agreements, supply agreements, or other water delivery 
agreements, wherein Wailuku Water Company, LLC is obligated to supply water to 
third parties or end users, including the total gallons of water per day the company is 
obligated to provide under these agreements. 

Such information is a public record and is available at: 

https://dms.puc.hawaii.gov/dms/DocketSearch 

In the top left hand corner, below "Docket Quick Link," type "2008-0025" to access 
all of the pertinent documents. 

8. Copies of any other contracts, agreements, or obligations that the County will be 
assuming as a result of the proposed purchase of the Wailuku Water Company, LLC's 
water system. 

Such information is a public record and is available at: 

https://dms.puc.hawaii.gov/dms/DocketSearch 

In the top left hand corner, below "Docket Quick Link," type "2008-0025" to access 
all of the pertinent documents. 

9. A report on Wailuku Water Company, LLC's status as a public utility, investigations by 
the Public Utility Commission, and whether the company has applied for and received 
a Certificate of Public Convenience and Necessity. 

Such information is a public record and is available for the County. I have attached 
the copies per your request. 

10. Copies of any studies, memoranda, reports, or documents showing the Wailuku Water 
Company LLC's capacity to supply water and projections of future water availability. 

Wailuku Water Company LLC would be open to providing such documentation as 
part of the County's due diligence upon a confidentiality agreement being executed by the 
County of Maui. 

11. Copy of the current water supply agreement between the Wailuku Water Company 
LLC and the County. 

Such information is a public record and is available for the County. I have attached 
the copies per your request. 

12. Identification of the regulatory or other legal requirements that apply to the operation 
of the Wailuku Water Company LLC. 

Such information is a public record and is available for the County. I have attached 
the copies per your request. 



13. A report on the status of Wailuku Water Company, LLC's involvement in the Na Wai 
Eha litigation, including, but not limited to, the company's obligations, liabilities, 
agreements, or other risks associated with the case. Include how the County will be 
protected against liability in making the purchase and identify what legal obligations, if 
any, the County will assume from the proposed purchase. 

Wailuku Water Company LLC would be open to providing such documentation as 
part of the County's due diligence upon a confidentiality agreement being executed by the 
County of Maui. 

14. Explain, or provide a report that addresses how the designation of the lao as a 
groundwater management area by the State Commission on Water Resources 
Management affects Wailuku Water Company, LLC's rights and ability to deliver water 
and what duties, liabilities, and obligations the County can expect if it acquires property 
and infrastructure from Wailuku Water Company, LLC. 

Wailuku Water Company LLC would be open to providing such documentation as 
part of the County's due diligence upon a confidentiality agreement being executed by the 
County of Maui. 

15. Copies of any reports, memoranda, correspondence or other documents between the 
Wailuku Water Company, LLC, its predecessors, or principals, and the County relating 
to the offer to purchase Wailuku Agribusiness's 13,167 acres of watershed on or about 
the year 2000 and the decision by the County not to proceed with the purchase. 

Such information is a public record and is available for the County. I have attached 
the copies per your request. 

16. Please provide an explanation of how the decision was made to purchase only part of 
the water system, what facts were considered, the pros and cons of purchasing the 
entire system, and associated opportunities, advantages, disadvantages, and 
liabilities. 

There was a land sales contract in place and in escrow for a portion of the fee simple 
land when the County expressed an interest in the watershed property and the conveyance 
system. Thus, such property was not available at the time the County advanced its 
interest in the property. The land sales contract does not include the water delivery system 
and, under the proposal, the County would obtain the delivery system within such 
property. 

Thank you for your attention to this matter. Should you have any questions, please feel 
free to contact me at Ext. 7855. 

;;;:_~~ 
cc: Danilo Agsalog, Director of Finance 

Lynn Araki-Regan, Budget Director 

ALAN M. ARAKAWA 
Mayor 

Kaala Buenconsejo, Director of Parks and Recreation 
David Goode, Director of Public Works 
Stewart Stant, Director of Environmental Management 
David Taylor, Director of Water Supply 
Jeffrey Ueoka, Deputy Corporation Counsel 
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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF HAWAII 

In the Matter of the Application of) 
) 

WAILUKU WATER DISTRIBUTION COMPANY,) 
LLC, and WAILUKU WATER COMPANY, LLC) 

DOCKET NO. 2008-0025 

) 
For a Certificate of Public ) 
Convenience and Necessity to ) 
Provide Non-Potable Water ) 
Distribution Service in the Waihee,) 
Waiehu, Puuohala, Wailuku, and ) 
Waikapu Areas and for Approval of ) 
Rules and Regulations Pursuant to ) 
Section 269-7.5, Hawaii Revised ) 
Statutes; Approval of Rates and ) 
Cont~acts Pursuant to Section ) 
269-16, Hawaii Revised Statutes; ) 
Approval of Waivers Pursuant to ) 
Section -6-61-92, Hawaii ) 
Administrative Rules; and Approval ) 
Of Affiliate Transactions Pursuant ) 
To Sections 269-19 and 269-19.5, ) 
Hawaii Revised Statutes. ) __________________________________ ) 

ORDER SUSPENDING DOCKET 
AND DISMISSING AS MOOT REQUEST FOR LEAVE TO FILE REPLY 
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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF HAWAII 

In the Matter of the Application of) 
) 

WAILUKU WATER DISTRIBUTION COMPANY,) 
LLC, and WAILUKU WATER COMPANY, LLC) 

Docket No. 2008-0025 

) 
For a Certificate of Public ) 
Convenience and Necessity to ) 
Provide Non-Potable Water ) 
Distribution Service in the Waihee,) 
Waiehu, ·Puuohala, Wailuku, and ) 
Waikapu Areas and for Approval of ) 
Rules and Regulations Pursuant to ) 
Section 269-7.5, Hawaii Revised ) 
Statutes; Approval of Rates and ) 
Contracts Pursuant to Section ) 
269-16, Hawaii Revised Statutes; ) 
Approval of Waivers Pursuant to ) 
Section 6-61-92, Hawaii ) 
Administrative Rules; and Approval ) 
Of Affiliate Transactions Pursuant ) 
To Sections 269-19 and 269-19.5, ) 
Hawaii Revised Statutes. ) 

---------------------------------> 
ORDER SUSPENDING DOCKET 

AND DISMISSING AS MOOT REQUEST FOR LEAVE TO FILE REPLY 

By this Order, the commission suspends this 

docket pending a decision by the Commission on Water 

Resource Management on interim instream flow 

standards in Case No. CCH-MA06-01 for 'Iao, Waihee, Waiehu, and 

Waikapu Streams (collectively, "Na Wai 'Eha"), which Applicants 

WAILUKU WATER DISTRIBUTION COMPANY, LLC ( "WWDC") and WAILUKU 

WATER COMPANY I LLC ( "WWC") (jointly, "Applicants") 1 have 

11Applicants and the DEPARTMENT OF COMMERCE AND CONSUMER 
AFFAIRS, DIVISION OF CONSUMER ADVOCACY ("Consumer Advocate"), 
an ex officio party pursuant to Hawaii Revised Statutes ( "HRS") 



identified as the sources of water to be provided to customers; 

and on water use permits affecting Na Wai 'Eha, which was 

designated by CWRM as a surface water management area (~sw.MAn), 

unless otherwise ordered by the commission. During the period of 

suspension, the connnission places certain conditions and 

requirements on Applicants, described below. In addition, 

the commission dismisses as moot the Request for Leave to Reply 

to Applicants' Response Filed on November 26, 2008, which was 

filed by HAWAIIAN COMMERCIAL & SUGAR COMPANY, A DIVISION OF 

ALEXANDER & BALDWIN, INC. ( "HC&S") on December 15, 2008 

("Request for Leave") . 

I. 

Background 

On February 8, 2008, Applicants filed an application 

("Application"), requesting, among other things approval of: 

(1) a Certificate of Public Convenience and Necessity ("CPCN") to 

provide non-potable water distribution service in certain areas 

of waihee, Waiehu, Puuohala, Wailuku, and Waikapu on the 

island of Maui, Hawaii; (2) approval of initial rates for 

the non-potable water distribution service; (3) a transfer of 

assets from WWC to WWDC and approval of affiliated transactions, 

including a lease from WWC to WWDC ("Proposed Lease"); and 

(4) a sale of property, plant and equipment from WWC to 

§ 269-51 and Hawaii Administrative Rules ("HAR") § 6-61-62, are 
jointly referred to herein as the "Parties." 
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MICHAEL w. ATHERTON DEVELOPMENT I INC . I WILLIAM s. FILIOS I 

TRUSTEE, BOYCE HOLDINGS, INC. (collectively, "Purchasers") under 

HRS § 269-19 ("Proposed Land Sale"). 

On 

"Errata Sheet"· 

February 20, 

with attached 

2008,. Applicants filed an 

replacement pages for the 

2008, Applicants . filed a Application; and on March 17, 

"Supplement and Errata," with Supplement Exhibits A to E, for 

the Application. 

On March 6, 2008, the cormnission issued 

Order No. 24079, which determined that HAR § 6-61-57(1), and not 

HAR § 6-61-57(2), shall govern the deadline for intervention in 

this docket. Thus, the co~ssion ruled that the deadline for 

intervention in this docket would be ten days after the last 

public ~earing held on the Application. 

On May 14, 2008, the commission held a public hearing 

on the Application . at Maui Waena Intermediate School in 

Kahului, Maui, Hawaii. Accordingly, the deadline for 

intervention was May 27, 2008. 

By May 27, ·2008, the following parties timely filed 

motions to intervene and/or participate in this proceeding: 

(1) COUNTY OF MAUI, DEPARTMENT OF WATER SUPPLY ("DWS"); 

( 2 ) MMK MAUl L . P . ( "MMK" ) ; ( 3) HUI 0 NA WAI ' EHA and 

MAUI TOMORROW FOUNDATION, 

(4) OFFICE OF HAWAIIAN 

MTP OPERATING COMPANY, 

WAIKAPU PROPERTIES, LLC 

2008-0025 

INC. (jointly, "Community Groups"); 

AFFAIRS ( "OHA") ; ( 5) Purchasers, 

LLC 1 MAALAEA PROPERTIES, LLC I and 

(collectively, "Atherton Parties") ; 

3 



{ 6) HC&S; and ('7) WAILUKU COUNTRY ESTATES IRRIGATION COMPANY and 

WAILUKU COUNTRY ESTATES COMMUNITY ASSOCIATION, INC. (jointly, 

"WCE"). 

By Order issued on October 28, 2008, the commission, 

among other things, granted participation status in this 

proceeding to : ( 1) DWS; ( 2) :MMK; ( 3 ) the Community Groups; 

(4) OHA; (5) the Atherton Parties; (6) HC&S; and {7) WCE 

(collectively, "Participants"). The commission also directed 

the Parties and Participants to submit statements of position as 

to whether the Application, as supplemented, is complete and 

properly filed under HRS § 269-16(f) and HAR § 6-61-88. 

In addition, the commission instructed the Parties and 

Participants to file a stipulated procedural schedule that, 

absent a waiver by the Parties and Participants, complies 

with the time requirements of HRS § 269-16(f)(3), within 

forty-five days from the date of the Order, for the commission's 

review and approval. 2 

II. 

Suspension 

By letter dated November 3, 2008, the commission asked 

the Parties and Participants for their respective positions on 

whether the commission should or should not suspend this docket 

2By letter dated December 18, 2008, the commission approved 
a request filed by Applicants for an extension of time for the 
Parties and Participants to file a stipulated procedural schedule 
in this docket. 
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pending a decision by the CWRM in Case No. CCH-MA06-0l. 3 

The Parties and Participants subsequently submitted their 

position statements on suspension pursuant to that letter.• 

In sum, the Consumer Advocate, OHA, MMK, and HC&S were in favor 

of suspension; Applicants, DWS, the Atherton Parties, and WCE 

objected to suspension. While the Community Groups asserted that 

the Application was incomplete, they deferred to the commdssion 

to decide whether or not to suspend this . docket. 5 Several 

Parties and Participants, regardless of whether they support~d or 

objected to suspension, expressed concerns that, should the 

commission suspend the docket, it should maintain the status quo 

and place conditions on Applicants during the suspension period 

so that Applicants are not allowed to continue "business as 

usual" and avoid commission oversight during the suspension 

period. 

3The commission's November 3, 2008 letter was prompted 
by the CWRM's decision in September 2008 to restore approximately 
12 million gallons of water a day to several East Maui streams 
that were historically diverted by East Maui Irrigation Company 
for irrigation use by HC&S. 

•The Parties and Participants also submitted their position 
statements on completeness of the Application pursuant to 
the commission's Order issued on October 28, 2008. On 
November 17, 2008, HC&S filed a statement addressing HC&S' 
positions on both the completeness and suspension issues ("HC&S' 
Statement"). On November 26, 2008, Applicants filed a response 
to HC&S' Statement ("Applicants' Response") . HC&S' Request for 
Leave, filed on December 15, 2008, requests leave to respond to 
Applicants' Response. 

5See Community Groups' Statement of Position re. Suspension 
of Docket, filed on November 13, 2008 ("Community Groups' 
Suspension SOP"), at 2 ("The Community Groups defer to the PUC 
regarding how best to pursue necessary regulation of WWC's 
operations without working at cross-purposes with the CWRM."}. 
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Some of the position statements in particular, 

HC&S' Statement provided relevant background information as to 

pending proceedings before the CWRM that affect Na Wai 'Eha. 

According to these filings, there are two such proceedings before 

the CWRM. The first proceeding, Case No. CCH MA06-01, 

arose out of a Petition to Amend the Instrearn Flow Standards 

for Na Wai 'Eha, · dated June 25, 2004 ( "IFS Proceedingn) . 6 

As explained by HC&S: 

Instream flow standards ("IFS") determine the 
quantity of water that must be left in the 
streams for, among ot~er things, the 
protection of stream biota and tradi tiona! 
and customary native Hawaiian rights. 
HRS §§ 174C-3, 174C-71. The establishment of 
IFS thereby determines the amount of water 
that may be diverted for offstream uses, such 
as irrigation. In addition to water 
quantities, the IFS may establish at what 
points along the stream water may be diverted 
for offstrearn uses.' 

The IFS Proceeding is in a contested case and is 

still ongoing. 8 When the commission held its public hearing in 

this docket in May 2008, the contested case hearing in 

the IFS Proceeding had closed in March 2008, and the parties to 

the IFS Proceeding were anticipating a proposed decision from 

the CWRM Hearings Officer to be issued in the Fall of 2008.' 

'see Letter filed on November 13, 2008, from Applicants to 
the commission, at 1 ("Applicants' Suspension SOP"). According 
to WWC, the parties to the IFS Proceeding are: WWC, DWS, 
the Community Groups, OHA, and HC&S. See Letter dated and filed 
on December 31, 2007, from WWC to the Commission, at 1 n.l. 

7HC&S Statement, at 4-5 (footnote and citation omitted). 

8See Community Groups' Suspension SOP, at 3. 

9See id. 
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However, CWRM granted a request by HC&S to re-open the hearing, 

which postponed the filing of closing briefs until December 2008 

and any proposed decision until sometime after that. 10 Applicants 

estimate that the CWRM may issue a Decision and Or~er in the IFS 

Proceeding between May to August 2009. 11 The parties to the IFS 

Proceeding thereafter have the opportunity to appeal any final 

decision to the Intermediate Court of Appeals, and then to the 

Supreme Court. 12 

The second proceeding arose out of the CWRM' s 

designation of Na Wai 'Eha as a SWMA in April 2008 ( "SWMA 

Proceeding"). HC&S describes this designation as follows: 

As a result of this designation, "no person 
shall make any withdrawal, diversion, 
impoundment, or consumptive use of water 
in any designated water management area 
without first obtaining a permit from the 
[Water Commission]." HRS § 174C-48(a). 

Water use permits specify the specific 
identity of the authorized user, the purpose 
of use, the amount of water authorized for 
such use, and the location of use. 
Declaration of Ken C. Kawahara attached; see 
also Exhibit 4, attached hereto as an example 
of a water use permit. Although water use 
permits are transferable (i.e., the identity 
of the user may change) upon notification to 
the Water Commission under HRS § 174C-59, 

10See id. 

11See Applicants' Suspension SOP, at 2. See also 
OHA's Statement of Position re. Suspension of Docket Pending 
Decision by CWRM in CCH-MA06-01, filed on November 13, 2008 
("OHA's Suspension SOP"), at 2 (estimating issuance of a Decision 
and Order from CWRM "before mid-2009, at the earliest."). 

12See Applicants' Suspension SOP, at 2-3. See also Community 
Groups' Suspension SOP, at 3. To illustrate how long it may take 
the IFS Proceeding to be fully resolved on appeal, Applicants and 
the Community Groups mention the Waiahole water case on 0' ahu 
that is still continuing on its third appeal after fifteen years. 
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the purpose, amount, and location of use 
may not be modified without a new permit 
being issued by the Water Commission. HRS 
§ 174C-57(b). Declaration of Ken C. Kawahara, 
attached. 

Once an area is designated as a SWMA, as 
Na wai Eha was in April 2008, even those who 
are currently using water in that area 
(e.g., HC&S and Applicant in this case) must 
apply for water use permits, and there is 
no guarantee that all current uses- and 
amounts will be approved. Waiahole I, 
94 Haw. at 149, 9 P.3d at 461. Applications 
requesting permits to continue existing uses 
of Na Wai Eha water are still being accepted 
until April 30, 2009. Declaration of 
Ken C. Kawahara; Public Notice (Exhibit 3} . 13 

In addition, OHA explains that existing and future 

users of water will have to prove in the SWMA Proceeding that 

their uses are "reasonable-beneficial" and consistent with 

the public trust in order to obtain water use permits from 

the CWRM to use water diverted from Na Wai 'Eha streams. 14 The 

SWMA Proceeding is also subject to the contested case process. 15 

Furthermore, regarding the CWRM's jurisdiction, 

HC&S maintains: 

The Water Commission has "exclusive 
jurisdiction and final authority in all 
matters relating to implementation and 
administration of the state water code." 
HRS § 174C-7(a); see also, Ko'olau Agr. Co., 
Ltd. v. Commission on Water Resource 
Management, 83 Hawai'i 484, 489-90, 927 P.2d 
1367, 1372-73 (1996) (stating that "The Code 
established the Commission on Water Resource 
Mana.gement (aka, CWRM) and bestowed upon it 
'exclusive jurisdiction and final authority 
in all matters relating to implementation and 

13HC&S' Statement, at 5-6 (footnote omitted). 

14See OHA's Suspension SOP, at 2. 

15See Community Groups' Suspension SOP, at 3. 
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administration of the state water code, 
except as specifically provided in this 
chapter.'"). "No state or county government 
agency may enforce any statute, rule, or 
order affect~ng the wate~s of the State 
controlled under the provisions of [the State 
Water Code]... inconsistent with the 
provisions [therein] . n HRS § 174C-4 (b) . 16 

The commission has thoroughly reviewed the Parties' and 

Participants' filings on suspension. Against the backdrop 

provided therein related to the CWRM proceedings, and based on 

a review of the entire record herein, the commission finds it 

appropriate to suspend this docket pending a decision by CWRM in 

the IFS Proceeding and the SWMA Proceeding for the reasons 

discussed below. 

As noted above, Applicants have requested, among other 

things, a CPCN in their Application. The commission's statute 

governing CPCNs, HRS § 269-7.5, provides, in relevant part: 

(a) No public utility, as defined in section 
269-1, shall commence its business without 
first having obtained from the commission a 
certificate of public convenience and 
necessity. Applications for certificates 
shall be made in writing to the commission 
and shall comply with the requirements 
prescribed in the commission's rules. The 
application shall include the type of service 
to be performed, the geographical scope of 
the operation, the type of equipment to be 
employed in the ~?ervice, the name of 
competing utilities for the proposed service, 
a statement of its financial ability to 
render the proposed service, a current 
financial statement of the applicant, and the 
rates or charges proposed to be charged 
including the rules governing the proposed 
service. 

16See HC&S' Statement, at 4. 
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(c) A certificate shall be issued to any 
qualified applicant, authorizing the whole or 
any part of the operations covered by the 
application, if it is found that the 
applicant is fit, willing, and able properly 
to perform the service proposed and to 
conform to the terms, conditions, and rules 
adopted by the commission, and that the 
proposed service is, or will be, required by 
the present or future public convenience and 
necessity; otherwise the application shall be 
denied. 17 

The commission finds suspension reasonable and 

necessary in this instance because, until the CWRM allocates 

water to Applicants and approves of Applicants' usage, the 

commission will be unable to determine whether Applicants are 

fit, willing, and able to provide the proposed non-potable water 

distribution service. As explained by the Consumer Advocate: 

The criteria for determining fitness and 
ability consider the following. First, one 
considers whether Applicant has sufficient 
financial resources to sustain operations, 
particularly during the initial year ( s) of 
operation when the customer base is 
developing. Second, one must ascertain 
whether Applicant possesses the requisite· 
technical knowledge to operate the plant 
facilities and ensure the reliable provision 
of the proposed regulated service .in 
accordance with the Department of Health and 
Commission requirements. Third, one must 
determine whether Applicant has adequate 
plant facilities to handle the demands of the 
potential customers. Last, especially in the 
case of water utilities, one must determine 
whether the Applicant is authorized to use 
the water that is needed to provide the 
proposed service. 

The Consumer Advocate notes that the CWRM has 
jurisdiction over who is authorized to use 
the available water resources within the 
State of Hawaii. Furthermore, Applicant is 

17HRS §§ 269-7.5 (a), 269-7.5 (c) (emphasis added). 
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presently awaiting a decision by the CWRM on 
its request for authorization to use the 
non-potable water that is needed by Applicant 
to provide the proposed service. 

Based on the above, the resolution of Case 
No. CCH-MA06-01 is critical to making a 
determination as to whether Applicant will be 
allowed to draw the non-potable water that is 
needed for the provision of the proposed 
service. Until · a favorable ruling is 
received from the CWRM, Applicant cannot be 
found fit and able to provide the proposed 
non-potable water service. 18 

Moreover, until the CWRM issues water permits to 

Applicants, Applicants cannot reasonably ascertain its service 

territory, as required by HRS §.269-7.5{a). HC&S expands on this 

point as follows: 

Because the Water Commission, through the 
water use permit process described above, 
will determine the specific locations where 
Na Wai Eha water may be used, Applicant 
cannot credibly describe, and this Commission 
cannot reasonably deterndne, the service 
territory until water use permits are issued. 
By describing a large service territory 
encompassing all areas within the potential 
reach of their transmission infrastructure, 
Applicant misleads the public and this 
Commission into believing that Applicant can, 
and will be obligated to,· serve anyone within 
the geographic area. In reality, Applicant 
will be able to legally provide water only to 
those specific areas yet to be approved by 
the Water Commission. 19 

Furthermore, without adequate information about 

Applicants' projected customer base and the amounts of water that 

Applicants will be allowed to divert from the streams, 

18Letter filed on November 13, 
Consumer Advocate to the commission, at 2. 

19HC&S' Statement, at 7. 
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the commission will not have sufficient information to make a 

determination on Applicants' proposed rates and charges in the 

Application. 

Compelling policy reasons also support suspension of 

this docket. Under HAR § 6-61-1, the commission is obligated 

"to secure the just, speedy, and inexpensive determination of 

every proceeding. n To ensure a just and speedy resolution of 

the docket and an efficient use of the commission's and 

the Parties' and Participants' resources, it is essential that 

the commission suspend, rather than proceed, only to later have 

to reprocess this or a new or amended application after 

the CWRM issues decisions on Applicants' ability to divert w.ater. 

The commission, however, does not intend for 

a suspension period to continue indefinitely -- i.e., until all 

appeals are exhausted in the IFS Proceeding and the SWMA 

Proceeding. The suspension period will last until the CWRM 

issues a decision in the IFS Proceeding and Applicants obtain 

the necessary water use permits in the SWMA Proceeding. 

The commission acknowledges that subsequent appeals of the CWRM 

decisions may take many years, but at least the commission will 

have some pronouncement from the CWRM on Applicants' right 

to divert water for the commission to proceed with its own docket 

while any appeals of the CWRM decisions are pending. 

The commission finds this time period reasonable because, 

as mentioned above, initial decisions are expected from 

the CWRM in mid-2009. Also, as maintained by HC&S, 

"decisions by administrative agencies are given force and 
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effect pending appeal. Each of the Water Corranission' s 

three decisions in the Waiahole Ditch case remained in effect and 

have been implemented and enforced during the pendency of 

the appeals. "20 Moreover, as discussed further below, if for 

any reason, decisions from the CWRM are delayed, the. commission 

may, in its discr.etion, reassess. the circumstances and lift 

the suspension. 

Notwithstanding the suspension, the commission will 

continue to have oversight over Applicants. The following 

conditions and requirements shall apply during the suspension 

period: 

(a) The status quo shall be maintained during the 

suspension period. Accordingly, Applicants and their affiliates: 

(i) shall maintain current rates and the current supply of water 

to customers; (ii) are prohibited from adding any new customers; 

and (iii) are prohibited from selling or transferring any of 

their as~ets. Thus, Applicants shall not proceed with 

the Proposed Lease and the Proposed Land Sale, as requested in 

the Application. 

(b) Applicants shall be required to file semi-annual · 

financial statements, which shall include a balance sheet and 

income statement. The first report shall be due thirty days 

after the reporting period covering January 1, 2009 to 

June 30, 2009. 

20HC&S' Statement, at 12 n. 8. 

2008-0025 13 



(c) Applicants shall file a new or amended application 

immediately after the necessary water use permits have been 

obtained from the CWRM. 

(d) Applicants shall file status reports every 
......... 

three months addressing the status of the IFS Proceeding and 

the SWMA Proceeding. 

(e) The commissi9n, at any time, may impose additional 

requirements on Applicants, and lift or extend the suspension if, 

in its discretion, it is reasonable and necessary to do so. 

(f) The failure to adhere to the foregoing 

requirements may result in further regulatory action as 

authorized by law. 

Because the commission decides herein to suspend this 

docket, Applicants' Request for Leave is dismissed as moot. 

The commission will also reserve ruling on the completeness of 

the Application and Applicants' waiver requests in the 

Application. Likewise, it is not necessary for the commission to 

set a deadline for the Parties and Participants to file 

a Stipulated Procedural Order for the docket. 21 

21Some Parties and Participants addressed in their filings 
the issue of whether HRS § 269-16 (f) should only apply to 
rate increase requests and not to proceedings requesting a CPCN. 
The commission did not ask the Parties and Participants to brief 
this issue and it is not properly before the commission now. 
The commission therefore declines to discuss the issue herein. 

2008-0025 14 



III. 

Orders 

THE COMMISSION ORDERS: 

1. This docket is suspended until the CWRM issues a 

decision in the IFS Proceeding and Applicants obtain the 

necessary water use permits in the SWMA Proceeding, unless 

otherwise ordered by the commission. 

2 • During the suspension period, the following 

conditions and requirements shall apply: 

(a) The status quo shall be maintained. Accordingly, 

Applicants and their affiliates: (i) shall maintain current rates 

and the current supply of water to customers; (ii) are prohibited 

from adding any new customers; and (iii) are prohibited from 

selling or transferring any of their assets. Thus, Applicants 

shall not proceed with the Proposed Lease and the Proposed Land 

Sale, as requested in the Application. 

(b) Applicants shall be required to file semi-an."lual 

financial statements, which shall include a balance sheet and 

income statement. The first report shall be due thirty .days 

after the reporting period covering January 1, 2009 to 

June 30, 2009. 

(c) Applicants shall file a new or amended application 

immediately after the necessary water use permits have been 

obtained from the CWRM. 

(d) Applicants shall file status reports every 

three months addressing the status of· the IFS Proceeding and 

the SWMA Proceeding. 

2008-0025 15 



•. 

(e) The commission, at any time, may impose additional 

requirements on Applicants, and lift or extend the suspension if, 

in its discretion, it is reasonable and necessary to do so. 

(f) The failure to adhere to the foregoing 

requirements may result in further regulatory action as 

authorized by law. 

3. HC&S' Request for Leave is dismissed as moot. 

DONE at Honolulu, Hawaii JAN -9 2009 

APPROVED AS TO FORM: 

~~~ 
Kaiulani Kidani Shinsato 
Commission Counsel 

2008-0025.1aa 

2008-0025 

PUBLIC UTILITIES COMMISSION 
OF THE STATE OF HAWAII 

By~~:o 
Carlito P. Caliboso, Chairman 

B~ol{~oner 
~~ 

BY----~------------------~-----Leslie H. Kondo, Commissioner 
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parties: 
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EXECUTIVE DIRECTOR 
DIVISION OF CONSUMER ADVOCACY 
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Honolulu, HI 96809 

CRAIG I. NAKANISHI, ESQ. 
SHAH J. BENTO, ESQ. 
RUSH MOORE LLP 
737 Bishop Street, Suite 2400 
Honolulu, HI 96813 

Counsel for Applicants WAILUKU WATER DISTRIBUTION 
COMPANY, LLC and WAILUKU WATER COMPANY, LLC 

AVERY B. CHUMBLEY 
PRESIDENT AND CHIEF OPERATING OFFIER 
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CORPORATION COUNSEL 
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COUNTY OF MAUI 
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DEAN T. YAMAMOTO, ESQ. 
JODI S. YAMAMOTO, ESQ. 
ALISON H.C. KUNISHIGE, ESQ. 
YAMAMOTO & SETTLE LLLC 
700 Bishop Street, Suite 200 
Honolulu, HI 96813 

Counsel for MMK MAUl L.P. 
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MAUI TOMORROW FOUNDATION, INC. 

PAMELA W. BUNN, ESQ. 
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1001 Bishop Street 
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Counsel for OFFICE OF HAWAIIAN AFFAIRS 

MICHAEL W. ATHERTON DEVELOPMENT, INC. 
WILLIAM S. FILIOS, Trustee of the William Filios Separate 
Property Trust 
BOYCE HOLDINGS, INC. 
MTP OPERATING COMPANY, LLC 
MAALAEA PROPERTIES, LLC 
WAIKAPU PROPERTIES, LLC 
C/0 MICHAEL W. ATHERTON 
MAUI TROPICAL PLANTATION 
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J. DOUGLAS ING, ESQ. 
PAMELA J . LARSON I ESQ. 
LISA S. HIRAHARA, ESQ. 
WATANABE ING & KOMEIJI LLP 
999 Bishop Street, 23" Floor 
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MTP OPERATING COMPANY, LLC, MAALAEA PROPERTIES, LLC, AND 
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NELSON CHON, ESQ. 
HAWAIIAN COMMERCIAL & SUGAR COMPANY, 
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KENT D. MORIHARA, ESQ. 
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October 27, 2004 

To: George Tengan, Director, Department of Water Supply, Via Fax: 270-7951 
From: Clayton Suzuki 

Subject: Agreement concerning withdrawal from Iao-Waikapu Ditch 

Effective December 1, 2004 please send data of water used from the Iao-Waikapu Ditch 
per item #3 ofthe lao-Waikapu Ditch agreement dated June 9, 2004. 

Wailuku Agribusiness Co. 
Attention: Fred Tacla, fax: 242-7068/phone: 244-7051 
255 East Waiko Road 
Wailuku, Hawaii 96793 

Please call me should there be questions at 244-2208. 

CC: Fred Tacla, WACI 

/J/ I // ~_c,J,{ 

255 EAST WAWO ROAD • WAILUKU, MAUl, HAW/l.ll 96793-9.355 • TELEPHONE (808) 244-9570 • Fll.CSIMII_E (.SO~i ?.;;;". :'cw::-, 
A Subsidiary of C. Brewer and Company. Limited 
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~ AGREEMENT CONCERNING WITHDRAWAL 
FROM THE IAO/WAIKAPU DITCH 

THIS AGREEMENT, made and entered into this 9 ~ day ~f 
, 2004, by and among W AlLUKU AGRIBUSINESS CO., INC., a Hawaii 

r})Ofati01l:Wllse mailing address is 255 East Waiko Road, Wailuku, Hawaii 96793. referred 10 
as ··wailuku", and the COUNTY OF MAUl, through its DEPARTMENT OF WATER 
SUPPLY, who~e principal place of business and mailing address is 200 South High Street. 
Wailuku, Hawaii 96793. referred to as ··ows··. 

WITNESSETH: 

WHEREAS, on December 1, 2002, the Board of Water Sqpply ofthe County of 
Maui entered into an agreemem with Alexander & Baldwin, Inc .• Hawaii Commercial and Sugar 
Company, Inc., Wailuku Agribusiness Co., Inc., pursuant to which the Department of Water 
Supply has had the ability to withdraw from the Iao/Waikapu Ditch up to 1.500,000 gallons of 
water per 14 hour period; 

WHEREAS, the December 1, 2002 Agreement betweeQ. Board of Water Supply 
and the referenct!d parries willlerminate on November 30. 2004; 

WHEREAS, DWS has requested Wailuku to permit DWS to continue to 
withdraw surface water from the lao/Waikapu Ditch for the purpose of easing the demand on rhe 
lao Aquifr::r ground water resources; and 

WHEREAS, such water currently is being used by Wailuku; and 

WHEREAS, Wailuku is willing to provide such water in order to accommodate 
DWS; 

NOW, THEREFORE. IN CONSIDERATION of mutual promises and 
agreemems of"rhe parties, 1he panies hereto agree as follows: 

83b43 pro1 

1. Term. The term of this A_greemem shall be 1hree years, begiruring 
December l, 2004 and ending November 30,2007. 

" Water. From the water collected by Wailuku in the Iao/Waikapu Ditch 
sysrem. Wailuku shall make available to DWS. at the location along the 
lao/Waikapu Ditch. as idemified in Exhibit ·'A". anached hereto and 
inc:orporatd herein by rc:fc:renc.:e (the "Delivery Point"), which location is 
downsneam (but not within 15 feet) of the existing lao/Waikapu Ditch 
gauging station. up to Three Million Two Hundred Thousand (3,200,000) 
gallons of water per twenty-four hour period; provided, however, that, as 
soon as possible upon no1ice- from Wailuku or its authorized rt!presemative 
1ha11he flow in lao Sueam is below 11.5 million gallons of water for the 
immediately-prior twenty-four hour period, as measured by the lJ. S. 
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Geological Survey gauging station located at lao Stream at Kepaniwai Park 
near Wailuku, DWS shall cease all withdrawal hereWlder from lao/Waikapu 
Ditch for so long as the lao Stream flow remains below 11.5 millio~ gallons 
of water per. twenty. four hour period. As soon as possible~ Wailuku will 
provide wrinen notice to DWS when the flow in lao Stream exceeds 11.5 
million gallons for a 24 hour period7 such that DWS may then.continue its 
withdrawal of water, as authorized hereunder. 

The net amount of water withdrawn from the lao/Waikapu Ditch shall be 
calculated by OWS from the three meters1 installed and maintained by 
ows. at its sole expense; said meters are located immediately after ows· 
intake from the Iao/Waikapu Ditch iiiU11ediately before DWS' micro­
filtration unit. be~en the micro-filtration unit and the DWS storage tank. 
DWS shall provide continuous access to Wailuku to the three DWS meters 
in order for Wailuku to verify the meter readings. DWS shall maintain the 
meters withip two percent (2%) accuracy and test them on a reasonable 
periodic basis (at least quarterly) ancJ provide s~ch testing results to Wail~ku 
immediately after obtaining such testing results. 

3. Charges. In return for the access granted by Wailuku to ·D WS to Wailuku's 
water system and for providing the withdrawal of up to 3.200,000 gallons of 
water available to DWS, for said 24 hour period, DWS shall pay to Wailuku 
a fixed transportation fee of $0.48 per thousand gallons delivered. The 
gallons delivered shall not include water used for back washing. as long as 
such back washing water is placed back into Wailuku's water system. DWS 
shall pay the f~e, plus the applicable general exc1se tax on the same. It is the 
intent of Wailuku and DWS thal DWS shall pay for the actUal net amount of 
wa1er withdrawn from the lao Waikapu Di1ch (excluding water used for 
back washing filters and returned to the Iao/Waikapu Ditch and/or the 
Waihee Ditch). 

Commencing on December 1. 2004. or earlier. as otherwise agreed to by the 
panies in writing. DWS shall pay the foregoing fees to Wailuku on a 
monthly basis. The payment shall be made by DWS 10 Wailuku on or 
before the 1Oth day of the month followin~ the month in which the water is 
withdrawn. Payment of the foregoing fees to Wailuku shall fully and 
completely satisfy th~ obligation of DWS for the payment of fees required 
under this section. !merest rat~ at I% p~r month shall be applied to any late 
paym~nts. Concurrent with the paymem of the fees described in this 

1 The three: meters Installed and maintaim:d by DWS include Meter 1 wh1ch is the meter from the dnch to 
the •make: Meter 2 wh1ch is the meter from th~: intake to the filter system; and Meter 3 JS the meter from 
rhe filtc:r to DWS' tank. The back wash which DWS will not be charged 1s the volume under Meter 1 
(ditch to the intake) minus the volume under Meter 3 {the gallonage from the filter system to the 
distribution tan,.). The back wash shall not be charged to DWS as long as DWS places the back. wash 
water to the lao/Waikapu Ditch system and/or the Wa.i1t~ Ditch system. 
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4. 

s. 

section. DWS shall provide Wailuku with a repon disclosing its daily J!leter 
readings. from each of the DWS three meters for the. month jn question.. as 
well as the computation of fees. DWS may avoid transpona.tion fees with 
regard to water it withdraws from the lao Waikapu Ditch during testing by 
returning such water (other than samples Iaken for testing) to the 
lao/Waikapu Ditch or me Waihee Ditch. DWS shall document the taking of 
the water by testing and the return of the wa1er to either the lao Waikapu 
Ditch or the Waihee Ditch. Copies of all test repons shall be provided to 
Wailuku. 

License hv Wailuku to DWS. Wailuku hereby grants to DWS a license to 
ent~r into Wailuku lands identified on Exhibit ~-A"' for the purposes of 
carrying out DWS' rights to withdraw water from the lao!Waik~pu Ditch 
under tlus Agreement. This license shall be coterminous with this 
Agreement and shall end on November 30, 2007. unless earlier tenninated 
by Wailuku, as provided herein. including any breach by DWS. 

No Third Partv Benefieiaries. Nothing in this Agreement shall be constrUed 
as giving any person or entity, other than the parti~s hereto and their 
successors and assigns, any right, remedy or claim under or in respect to lhis 
Agreement or any provision he-reof. 

6. Operation of the Micro-Filtration Unit. DWS shall pe solely responsible for 
the operation of its micro-filtration unit. as well as for the repair and 
maintenance of the unit and the electrical and other costs to ~perate the unit. 

7. Indemnification WiJh Respect to the Use and OualiN/Ouantity Water- To 
the.e.xtent pennined by law. DWS shall defend, indemnify and hold 
hannless Wailuku, its subsidiaries and affiliates, including its directors. 
officers. employees. agents. and representatives from and against any claim. 
damages or liabHity, suit or action brought against it (including, all costs and 
expenses resulling therefrom, including reasonable attorney's fees) arising 
out of or in connt-ction with the use and/or qualitY and/or quamity of water 
withdrawn by DWS from the lao Waikapu Ditch pursuant to this 
Agreem~nl. including without limitanon. any claim for personal injury (or 
d~ath) or loss ofpropeny based upon th~ use. quality or the quantity of such 
water withdrawn by DWS. 

8. Indemnification With Respect to Use of Premises. To the e"tent permined 
by law, DWS shall defend, ind~mnify and hold harmless Wailuku against 
any claim. suit or action. liability, damages incurred or suffered by Wailuku, 
induding all costs and expenses resulting therefrom including reasonable 
auomey·s fees. including without limitation a claim for personal injury or 
death. or loss of property arising out of or in connection with or based upon 
use by DWS ofthe propert}' of Wailuku under this Agreement. including the 
occupancy b~ DWS, its employees, agents, contractors, licensees, assignees 

HJo.;3 prm 3 
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of any of Wailuku's lands. whether le~d or owned in fee by Wailuku. 
including but not limited to. roads, trails. the Delivery Point, or the · 
Iao/Waikapu Ditch. To the extent permitted bylaw, DWS sha,U reimburse 
.Wailuku for all of its costs and expenses. including,reasonable anomeys' 
fees. incurred in connection with the defense of any such claims. suits or 
~ctions. 

9. Acceptance of Water Delivered. DWS hereby represents that it "ccepts the 
delivery of water from Wailuku at the Delivery Point ~d the Jao/Waikapu 
Ditch in its ·• AS IS" condition. 

10. Action bv State of Hawaii Commission on Water Resource Management. If 
during the term of this Agreement the State of Hawaii Commission on 
Water Resource Management shall by the designation of the Jao/Waikapu 
Ditch, and/or by the adoption of an instream restoration plan, or other 
action, reduce the water available to Wailuku, then Wailuku shall have the 
option at its election, in its sole: dis~retion by writtc:n no-tice 'o DWS. to 
terminate this Agreement or to reduce the water available to PWS under this 
Agreement. 

II. Risk of loss. DWS shall hold all equipment. machinery and other propeny 
whatsoever at the micro-filtration unit site and or upon any Wailuku 
propeny in connection with this Agreement at its sole risk, anti shall save 
Wailuku harmless from any Joss or d~age thereto from any cause 
whatsoever. 

12. Public Utility. Neither pany shaH anempt to have the Public: Utilities 
Commission of the State of Hawaii (PUC) nor any other regulatory agency 
exercise any regulatory authorit)' over any maner set fonh in the Agreement 
If th~ PUC or any other govemmemal regulatory agency should. exercise 
any regulatory authority over any matter set out in the Agreement, or seek to 
obtain regulatory authority aver Wailuku, or the Jaa/Waikapu Ditch (or any 
portion thereof) as a result of any matter set forrh in the Agreement, or use 
this Agreement in any manner in suppon of hs attempt so to obtain such 
regulatory authority. Wailuku may. in its soJe discretion, by written notice to 
DWS. teJTninate immediately the Agr~ement. and shall be entitled to enforce 
such termination through any and all legal means available. 

13. Assignment. DWS shall not, without the prior wrinen consent ofWailuku. 
which consent shall be exerctsed m their absolute discretion. transfer, 
assign. mortgage. sublease, sublicense, or otherwise encumber. this 
Agreement or any ponion the!r~of. No permitted ass1gnmem or other 
transfer of this Agreement or any ponion thereof shall relieve DWS of any 
of its duties or obligations hereunder. 

4 
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14. . Permits. D WS shall obtain all govenunental permits. approvals or the like 
at its sole expense. required for the uses, activities and operations. which are 
contemplated by this Agreement. 

15. Government Regulation£.. DWS shall observe, perform and comply with all 
applicable government laws, ordinances, rules and regulations applicable to 
any of the matters set out in this Agreement. DWS shall observe and 
perfonn the terms and conditions of any government pennit that it obtains 
under this Agreement. 

16. Condemnation. If at any time any of the propeny utilized and enjoyed 
under this Agreement by DWS. including but not limited to, lands owned or 
controlled by Wailuku in fee or lease, roads and the lao/Waikapu Dhch. or 
any ponion thereof, are taken or condenmed by any authority hav1ng the 
power of c=m.inent clomain, then and in every such case, all compensation 
and damages payable for or on account of any such propeny shall be paid 10 
and be the propeny·ofWailuk.u, as appropriate. without any apponionment 
thereof to DWS. provided that DWS shall be entitled to recover only from 
the condemning authoritY compensation and damages payable only for or on 
account of any improvements erected by DWS on ·such property and for any 
and all damage to DWS's business by reason of any condemnation as may 
be separately awarded. It is hereby expressly agreed lhat DWS has no estate 
or interest of any kind or nature whatsoever in such lands which are covered 
by this Agreement or in the lao/Waik.apu Ditch System. In the event that the · 
condemning authority takes any such land or the lao/Waikapu Ditch. or any 
portion thereof, so as to render the purpose of this Agreem~nt impracticaL in 
Wailuku's sole discretion, this Agreement shall terminate. and Wailuku. as 
appJicable. shall be entitled to enforce such tenninarion and condemnation 
recovery as provided for herein through any and all legal means available. 

17. Condition of Premises/Assumption ofRi$. DWS hereby agrees and 
acknowledges thal Wailuku bas not m~de or will not make 2\11}' 

repres~ntations or warranties, implied or otherwtse. with respect to the 
condjtion ofthe water and/or lands referred to in Section 2 of this 
Agreement or of the lao/Waikapu Ditch, including but not limited to the 
Delivery Poim. including any dangerous or defective conditions exisling 
upon or with respect to such lands and/or to the lao/Waikapu Ditch, whether 
or not such conditions are known to Wailuku or reasonably discoverable by 
DWS. DWS accepts each emry upon such lands and use ot'the lao/Waikapu 
Ditch with full assumption of the risks and consequ~nces of said conditions. 

18. No liens. DWS shall not commit or suffer any act or neglect whereby the 
land referred to in Secnon 2 ofrhis Agreement. or the! Iao/Waikapu Ditch. 
including any improvements thereon. or DWS's mterest in the same at any 
time dunng the tenn of this Agreement, shall become subject to any 
attachment, lien. charge or encumbrance whatsoever, and. to the extent 

s 
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permined by law. shall indemnify and hold harmless Wailuku against ~11 
liens. charges and encumbrances and all expenses resulting ~erefrom. 
including reasonable attorney's fees. 

19. Hazardous Sybstances. As used herein. the term .. Hazardous Material" 
means any hazardous, infectious or toxic substances, material or waste so 
designated or described. presently or in the f~rure. by any environmental law 
of the United States, the State of Hawaii, or the County of Maui. or so 
designate-d or described by any goverrunent agency aulhorized to enforce 
any such environmental law. DWS shall not cause or pennit any Hazardous 
Matericd to be brought upon. kept or used at or about the properties· which 
are refened to in Section 2 ofthis Agreement (which, for the purposes of 
this Section. are collectively referred to as the ··Premises"'). If the presence 
of Hazardous Material at the Premises caused or permitted by DWS results 
in tbe contaminaoon of the Premises or lhe lao!Waikapu Ditch by 
Hazardous Materials otherwise occurs for which DWS is liable to Wailuku 
for damages resulting therefrom, then, to the extent permitted by law, DWS 
shall indemnify and defend Wailuku from any and all resulting claims. 
judgments, damages, penalties, fines, costs and liabilities or losses 
(including without limitation, diminution in value ·of the Premises or me 
Iao/Waikapu Ditch, dtunage for the loss or restriction on use of any pan of 
the Premises or the lao/Waikapu Ditch, attorney's fees and expen fees). 
Such obligation ofDWS ·to so indemnify Wailuku jncludes, without 
limitation, any liability incurred in connection with any investigation of site 
conditions or any clean-up, and any remedial. removal or restoration work 
required, because of any Hazardous Material being pr~sent in the soil or 
ground water on or under the Premises. Without limiting lhe foregoing, if 
the- presence of any Hazardous Material at the Premises caused or permitted 
by DWS results in any contamination of the Premises or lao!Waikapu Ditch. 
DWS shall promptly take all actions at its sole expense necessary to return 
the Premises or lao/Waikapu Ditch to the condition existing prior to the 
introduction of any such Hazardous Material. · 

20. Shmdow.n of Ditch. Nothing in Lhis Agreemt!nt shall be deemed to prevent 
Wailuku from shutting down all or pan of the !ao/Waikapu Ditch system 
permanently or temporarily, as necessary or desirable in Wailuku's sole and 
absolute determination because of repair work being done to the 
Jao/Waikap1.1 Ditch system. or because of operational or safety concerns, 
there bdng no representation, warranty or guaranty by this Agreement that 
Wailuku will continue to operate the lao/Waikapu Ditch. In the event of a 
permanent shutdown, this Agreement shall be deemed terminated. If a 
shutdown is temporary, this Agreement shall b~ suspended for the duration 
of the shutdown. 

83f>.:l3 pnn 6 
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21. Force Majeure. Wailuku shall not be responsible for C!.llY failure to make 
available the water that is the subject of this Agreement, if s1.1ch faiJure 
arises out of or results from an event of force majeure including, without 
limitation, .Ac"t of God, strike or other labor trouble, national ~mergency, 
war, riot or other civil disturbance, sabotage, failures or delays in 
transportation, inability to secure raw materials, pans or supplies. rules. 
regulations, ardc:rs or directives of any govenunentaJ authority or the order 
of illY coun of competent jurisdiction. or any other cause, contingency or 
circumstance not subject to either ofits reasonable control which prevents or 
hinders the availability of the water. · 

22. Termination of Agreement. Wailuku may terminate this Agreement in the 
event that DWS is in default under this Agreement by failing to observe or 
perform any or all of the covenants contained in the Agreement. 

23. Power and Authoritv: Wailuku has the full power to consummate the 
transaction provided for in this Agreement. The execution and delivery of 
this Agreement by Wailuku has been duly and validly authorized by the 
necessary corporate action on the part of Wailuku _and this Agreement 
constitutes the legal, valid and binding obligation of Wailuku. 

DWS has the full power to consummate the transactions provided for in this 
Agreement. The execution and delivery of this Agr~ement by OWS and the 
consummation ofrhe transactions herein hav~ been duly and validly 
authorized by the necessary action on me pan ofDWS and this Agreement. 
constitutes the legal. valid and binding obligation by DWS. 

24. Independent Contractors. The parties understand and agree that each of 
them has entered upon this Agreement as an independent contractor. The 
parties do not intend to create a partnership or joint venture between or 
among them by this Agreement. The parties do not intend to create a 
principal and '*gem relationship between or among them by this Agreement. 
No pany has any authority or power to act as the agem for or bind the other 
in respect to any matter w_!J_atsoever. 

25. Notices. Any notice required or permined 10 be g1ven under this Agreement 
shall be in writing and shall be de~med to have been dehvered when (i) 
personally delivered, (ii) sent by facsimile transmission, or (iii) sent be 
certified or registered maiL postage prepaid. return recetpt requested. to the 
addrr:ss or facsimile number as 1he pany to whom notice is to be given may 
provide in a written notice to the other parties. Notice also shall be deemed 
to have been delivered when given pursuant to more expeditious means. 
such as telephone or e-mail, as mQtuall)' agreed upon by the partir:s. If such 
more expeditious means is by other than written means. subsequent written 
notice shall be delivered pursuant to (i). (ii) or (iii) above within twemy·four 
hours. 

~3643.pnn 7 
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lftoDWS: 

lfto Wailuku: 

83b43.pnn 

Depamnent of Water Supply 
County ofMaui 
200 South High Street 
Wailuku, Hawaii 96793 

. Attn: Director, Depanment of Water Supply 
Facsimile No.: (808) 270-7951 

Water Treaunent Plant Operations Manager 
6 I 4 Palapala Drive 
Kahului, Hawaii 96732 
Facsimile No.: (808) --------

with copy to: 

Oeparanent of the Corporation Counsel 
County ofMaui 
200 South High SU"eet 
Wailuku, Hawaii 96793 
Ann: EdwardS. Kushi, Jr .• Deputy Corporation Counsel 
Facsimile No.: (808) 270-7152 

Wailuku Agribusiness Co., lnc. 
255 East Waiko Road 
Wailuku, Hawaii 96793 
Ann: Avery B. Chumbley 
Facsimile No.: (808) 242-7068 

with copy to: 

C. Brewer and Company, Limited 
P. 0. Box 1826 
Papaikou, Hawaii 96781-1826 
Attn: Gen~ral Counsel 
Facsimile No.: {808) 964-8426 

and with copy to: 

Mancim~ Welch & Geiger. LLP 
33 Lono Avenue Suite 470 
Kahului, Hawaii 96732 
Attn: Paul R. Mancini 
Facsimile No.: (808) 871-0732 

g 
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26. Coyntemans. This Agreement may be execut-ed jn two or more 
coumerpans. each of which shall be deemed to be an original. but all of 
which shall constitute one and the same instrument. · 

27. Facsimile. Fax (facsimile) copies of this executed Agreem~nt shall be fully 
binding and effective for all purposes whether or not original executed 
documents are transmined to Escrow.' Fax signatures on documents will be 
treated the same as original signatures. How~ver. each pan) agrees that it 
will promptly forward originally executed agreements to each other. 

IN WITNESS WHEREOF. the parties hereto have caused this instrument to 
be duly executed on the date first above wrinen. 

83&43 prn• 

WAILUKU: 

Beverly . C e 
Its Sec:: 

DWS: 

COUNTY OF MAUl 

Alan M. Arakawa 
Its Mayor 

9 
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DWS: 

APPROVAL RECOMMENDED: 

APPROVED AS TO FORM 

~. 

83575 prm 

Please type or print name above) 
orporarion Counsel 
oumyofMaui 
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~ STATE Of HAW Ail ) 

} ss. 
COUNTY OF HA WAll ) 

On this l't.f/4, day of 1'1o.'l- , 2004. before me appeared 

AVERY B. CHUMBLEY and BEVERLY Y. CRUDELE, to me personally known, wh~ being 

by me duly sworn or affinned, that they are the PRESIDENT and SECRETARY. respectively, of 

Wailuku Agribusiness Co.,lnc .. a Hawaii corporation. and that the foregoing instrument is the 

corporate seal of said corporation by authority of its Board of Directors, and said officers 

acknowledged said instrument to be free act and deed of said corporation. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 

~~~M~~~-~~~~~~~~-----~--L ~ 
Name: Nora Rosario 
Nowy Public, State of Hawaii 

My commission expires: 12-13·2006 
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Jun·Z~2004 04:29pm From-MANCINI WELCH & GEIGER LLP 

STATE OF HA WAD 

COUNTY OF MAln 

) 
)SS. 
) 

809ZTOD259 T-289 P.OIG/017 F-982 

On this __ day of JUN 9 2004 
.2004, before me appeared ALAN 

M. ARAKA W ~ to me personally known, who being by me duly sworn did say that he is the 
Mayor of the ColQlty ofMaui. a political subdivision of the State ofliawaii. in the capacity 
shown, haviug been duly authorized to execute such insq-ument in such capacity, and that the 
seal affixed to the foregoing instrument is the lawful seal of the said ColUlty ofMaui, and that 
the said instrument was signed and sealed in behalf of said County ofMaui by authority of its 
Charter, and the said ALAN M. ARAKAWA acknowledged the said instrument to be the tree act 
and deed of said :County ofMaui. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 

83575 prm 13 
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AMENDMENT TO AGREEMENT CONCERNING 
WITHDRAWAL FROM THE IAO/WAIKAPU DITCH 

This Amendment is made this 29th day of November 

20~, by and between WAILUKU WATER COMPANY, LLC, a Hawaii 

limited liability company (successor in interest to Wailuku 

Agribusiness Co., Inc.), whose address is 255 E. Waiko Road, 

Wailuku, Hawaii 96793, hereinafter referred to as "Wailuku", and 

the COUNTY OF MAUI, through its DEPARTMENT OF WATER SUPPLY, 

whose address is 200 S. High Street, Wailuku, Hawaii 96793, 

hereinafter referred to as "DWS", 

WITNESSETH: 

WHEREAS, Wailuku Agribusiness Co., Inc. and DWS 

entered into that certain unrecorded Agreement Concerning 

Withdrawal from the Iao/Waikapu Ditch dated June 9, 2004, 

hereinafter called "Agreement", wherein Wailuku Agribusiness 

Co., Inc. allowed DWS to withdraw surface water from the 

Iao/Waikapu Ditch for the purpose stated in said Agreement; and 

WHEREAS, Wailuku Agribusiness Co., Inc. assigned its 

interest in said Agreement to Wailuku; and 

WHEREAS, Wailuku and DWS wish to amend the Agreement 

with respect to the term of the Agreement; 

NOW, THEREFORE, the parties. hereto agree that the 

Agreement is hereby amended to extend the term of the Agreement 

from December 1, 2007 to February 29, 2008. 

28586T-20/jmt/ll/21/07 1 



No other amendments are made herein, and Wailuku and 

DWS do hereby ratify, confirm and acknowledge as being in full 

force and effect all of the terms and conditions of the 

Agreement not amended hereby. 

The parties hereto agree that this instrument may be 

executed in counterparts, each of which shall be deemed an 

original, and said counterparts shall together constitute one 

and the same agreement, binding all of the parties hereto, 

notwithstanding all of the parties are not signatory to the 

original or the same counterparts. For all purposes, including, 

without limitation, recordation, filing and delivery of this 

instrument, duplicate unexecuted and unacknowledged pages of the 

counterparts may be discarded and the remaining pages assembled 

as one document. 

IN WITNESS WHEREOF, Wailuku and DWS have executed this 

instrument the day and year first above written. 

~wailuku~ 

28586T-20/jmt/ll/21/07 2 



APPROVAL RECOMMENDED: 

Director of Water Supply 

r~fL~-t:£ 
~rDirector of Finance 

Deputy Corporation Counsel 
County of Maui 

28586T-20/jmt/11/21/07 

COUNTY OF MAUl, through its 
DEPARTMENT OF WATER SUPPLY 

By~.',_.£,. 
CHARMAINE TAVARES 
Its Mayor 
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' . 

STATE OF HAWAII 
ss. 

COUNTY OF MAUI 

On this ~ day of {lterJtL , 20.!!/:., before me 
personally appeared AVERY B. CHUMBLEY, to me personally known, 
who, being by me duly sworn or affirmed, did say that such 
person(s) executed the foregoing instrument as the free act and 
deed of such person(s), and if applicable, in the capacities 
shown, having been duly authorized to execute such instrument in 
such capacities. 

Pr~t~inAW 
Notary Public, State of ~. 

My commission expires: ~~~o 

STATE OF HAW AI I 
ss. 

COUNTY OF MAOI 

On this day of , 20 ___ , before 
me appeared CHARMAINE TAVARES, to me personally known, who, 
being by me duly sworn, did say that she is the Mayor of the 
County of Maui, a political subdivision of the State of Hawaii, 
and that the seal affixed to said instrument is the lawful seal 
of said County of Maui, and that the instrument was signed and 
sealed in behalf of said County of Maui pursuant to Section 
7.5.11 and Section 9-18 of the Charter of the County of Maui; 
and that the said CHARMAINE TAVARES acknowledged said instrument 
to be the free act and deed of said County of Maui. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
official seal. 

Print Name: 
Notary Public, State of Hawaii. 

My commission expir~s: 

285~6T-20/jmt/ll/21/07 4 



' " , . . . 

STATE OF HAWAII 
ss. 

COUNTY OF MAUI 

On this day of , 20 ___ , before me 
personally appeareq AVERY B. CHUMBLEY, to me personally known, 
who, being by me duly sworn or affirmed, did say that such 
person(s) executed the foregoing instrument as the free act and 
deed of such person(s), and if applicable, in the capacities 
shown, having been duly authorized to execute such instrument in 
such capacities. 

Print Name: 
Notary Public, State of Hawaii. 

My commission expires: 

STATE OF HAWAII 
ss. 

COUNTY OF MAUl 

On this ~0 day of ~n'PH~ , 2olff)/, before 
me appeared CHARMAINE TAVARES, to me personally known, who, 
being by me duly sworn, did say that she is the Mayor of the 
County of Maui, a political subdivision of the State of Hawaii, 
and that the seal affixed to said instrument is the lawful seal 
of said County of Maui, and that the instrument was signed and 
sealed in behalf of said County of Maui pursuant to Section 
7.5.11 and Section 9-18 of the Charter of the County of Maui; 
and that the said CHARMAINE TAVARES acknowledged said instrument 
to be the free act and deed of said County of M~ui. 

IN WITNESS WHEREOF, I have hereunto S€t my hand and 
official seal. 

2B586T-20/jmt/ll/21/07 

~e:?/UN~ 
Print Name: Z/if/t:'A K. ?:Zh??~./U//Z-0 
Notary Public, State of Hawaii. 

My commission expires: 
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SBCOND AMENDMENT ~0 AGUEMINT CONCERNING 
WI'l'BDRAWAT.. FROM THE IAO/WAII<APU DI~CB 

This Amendment is made this rl7 day of fellrU.Illllf 
2008, by and between WAILUKU WATER COMPANY, LLC, a Hawaii 

limited liability company (successor in interest to Wailuku 

Agribusiness Co., Inc.), whose address is 255 East Waiko Road, 

Wailuku, Maui, Hawaii, 96793, hereinafter referred to as 

"Wailuku", and the COUNTY OF MAUI, through its DEPARTMENT OF 

WATER SUPPLY, whose address is 200 South High Street, Wailuku, 

Maui, Hawaii, 96793, hereinafter referred to as "DWS". 

WHEREAS, Wailuku Agribusiness Co., Inc. and DWS entered 

into that certain unrecorded Agreement Concerning Withdrawal 

from the Iao/Waikapu Ditch dated June 9, 2004, hereinafter 

called "Agreement", wherein Wailuku Agribusiness Co., Inc. 

allowed DWS to withdraw surface water from the Iao/Waikapu Ditch 

for the purpose stated in said Agreement; and 

WHEREAS, Wailuku Agribusiness Co., Inc. assigned its 

interest in said Agreement to Wailuku; and 

WHEREAS, by agreement entitled "Amendment to Agreement 

Concerning Withdrawal from the Iao/Waikapu Ditch" dated November 

29, 2007, the parties amended the Agreement by extending the 

term of the Agreement to February 29, 2008; and 

WHEREAS, Wailuku and DWS wish to further amend the 

Agreement with respect to the term of the Agreement; 

l05953.prm 



NOW, THEREFORE, the parties hereto agree that the Agreement 

is hereby amended to extend the term of the Agreement from March 

1, 2008 to March 1, 2011, provided, however, as to the payment 

for the delivery of water by Wailuku to DWS, the price for 

delivery shall be amended to equal the tariff rate applicable to 

DWS, as determined by the Public Utility Commission (P.U.C.) of 

the State of Hawaii in Docket No. 2008-0025; said rate to 

commence upon on final order of the P.U.C. under the referenced 

docket, provided further the volume of water required to be 

delivered by Wailuku to DWS under this Ag~eement can be amended 

by Wailuku, at its discretion, after the Commission on Water 

Resource Management has determined the Interim Instream Flow 

Standards under Case No. CCH-MA06-0l. Such modified volume 

shall be effective upon written notice of the same by Wailuku to 

DWS. 

Wailuku and DWS agree that it is necessary for DWS to make 

certain changes to its in-take from the Iao/Waikapu Ditch in 

order for DWS to effectively withdraw surface water from the 

Iao/Waikapu Ditch for the purpose stated in this Agreement. DWS 

covenants that it will design such changes, such design be"ing 

subject to Wailuku's reasonable written approval of the same, 

and DWS will complete the construction of such approved changes 

at its sole expense no l·ater than six (6) months from the date 

of this Second Amendment . Failure by DWS to complete such 

105953.prm 2 



construction within said six {6) month period shall result in 

the right of Wailuku to terminate this Agreement by written 

notice to OWS. 

No other amendments are made herein, and Wailuku and DWS do 

hereby ratify, confirm and acknowledge as being in full force 

and effect all of the terms and conditions of the Agreement not 

amended hereby. 

IN WITNESS WHEREOF, Wailuku and DWS have executed this 

instrument the day and year first above written. 

APPROVAL RECOMMENDED: 

105953.p%111 

tpply 
.. 

I, JR. 
Corporation Counsel 
of Maui 

Y, LLC 

"Wailuku" 

COUNTY OF MAUI A 
By~~ 

CHARMAINTiiVARE5 """' 
Its Mayor \ 
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' . 

STATE OF HAWAII ) 
)SS. 

COUNTY OF MAUI ) 

On this 27 day of k6~ , 20 ()j' , before me 
personally appeared CHARMAINE TAVAR:S, to me personally known, 
who, being by me duly sworn or affirmed, did say that she is 
the Mayor of the County of Maui, a political subdivision of 
the State of Hawaii, and that the seal affixed to the 
foregoing instrument is the lawful seal of the said County of 
Maui, and that the said instrument was signed and sealed in 
behalf of said County of Maui by authority of its Charter, and 
the said CHARMAINE TAVARES acknowledged the said instrument to 
be the free act and deed of said County of Maui. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
official seal. 

105953.pm 

.. 

Notary Public, State of Hawaii 
LINDA K. TAMASHIRO 

Print Name: ---------------------
My commission expires: !o,J~o/o 
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THIRD AMENDMENT TO AGREEMENT CONCERNING 
WITBDRA W AL FROM THE IAOIW AIKAPU DITCH 

This Amendment is made this ~ day of \ Ja(IIUg,r:J , 2014, by and 

between WAILUKU WATER COMPANY, LLC, a Hawaii limited liability company 

(successor in interest to Wailuku Agribusiness Co., Inc.), whose address is P.O. Box 2790, 

Wailuku, Maui, Hawaii, 96793, hereinafter referred to as "Wailuku", and the COUNTY OF 

MAUl, through its DEPARTMENT OF WATER SUPPLY, whose address is 200 South 

High Street, Wailuku, Maui, Hawaii, 96793, hereinafter referred to as ''DWS". 

WTINESSETH: 

WHEREAS, Wailuku Agribusiness Co., Inc. and DWS entered into that certain 

unrecorded Agreement Concerning Withdrawal from the Iao/Waikapu Ditch dated June 9, 

2004, hereinafter called "Agreement", wherein Wailuku Agribusiness Co., Inc. allowed 

DWS to withdraw surface water from the Iao/Waikapu Ditch for the purpose stated in said 

Agreement; ~d 

WHEREAS, Wailuku Agribusiness Co., Inc. assigned its interest in said Agreement 

to Wailuku; and 

WHEREAS, by agreement entitled "Amendment to Agreement Concerning 

Withdrawal from the Iao/Waikapu Ditch" dated November 29,2007, the parties amended the 

Agreement by extending the term of the Agreement to February 29, 2008; and 

WHEREAS, in February 2008 by an agreement entitled "Second Amendment to 

Agreement Concerning Withdrawal fi.·om the Iao/Waikapu Ditch", the parties extended the 

terms of the Agreement to March 1, 2011; and 

WHEREAS, the parties have continued the Agreement and abided by the terms of the 

140743_2.pl (1/9114) 



Agreement as of this date; and, 

WHEREAS, Wailuku and DWS wish to further amend the Agreement with respect to 

the term of the Agreement; 

NOW, THEREFORE, the parties hereto agree that the Agreement is hereby amended 

to extend the term of the Agreement from March 1, 2011 to February 28, 2018, provided, 

however, a8 to the payment for the delivery of water by Wailuku to DWS, the price for 

delivery shall be amended to equal the tariff rate applicable to DWS, as determined by the 

Public Utility Commission (P.U.C.) of the State of Hawaii in Docket No. 2008-0025, said 

rate to commence upon on final order of the P.U.C. under the referenced docket; Provided 

further, the volume of water required to be delivered by Wailuku to DWS under this 

Agreement may be amended by Wailuku, at its discretion, after the Commission on Water 

Resource Management (the "Commission") has detennined the Interim Jnstream Flow 

Standards, which determination by the Commission is currently pending. The amount of 

water to be delivered shall only be amended to the extent required by the Commission and no 

more. Lastly, the volume of water to be delivered may be amended by Wailuku, in its 

discretion, pursuant to the volume of water provided to DWS under the surface water use 

pennit to be issued to DWS by the Commission. Such modified volume shall be effective 

upon written notice of the same by Wailuku to DWS, provided such volume shall not be less 

than the volume of water permitted to be delivered under said surface water use permit. 

No other amendments are made herein, and Wailuku and DWS do hereby ratify, 

confirm and aclmowledge as being in full force and effect all of the terms and conditions of 

the Agreement not amended hereby. 
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IN WITNESS WHEREOF, Wailuku and DWS have executed this instrument the day 

and year first above written. 
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APPROVAL RECOMMENDED: 

-
DANNY AGSALOG 
Director of Finance 

APPROVED AS TO FORM 
LEGALITY: 

~/EDW 
~u v Deputy oration Counsel 

County ofMaui 

"Wailuku" 
COUNTY OF MAUl 

By: Qt, Qi._ 
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ALAN ARAKAWA 
Its Mayor 



STATEOFHAWAII ) 
A _,p , )SS. 
tOLtVl+j dlf- yYlctM I ) 

On this & ptih day of Jit Vlfu\.("j , 20 14, before me personally appeared 
k ""' l:? 1 to me personally known, who, being by me duly 

sworn or affirmed, did sa that such person executed the foregoing instrument as the free act 
and deed of such person, and if applicable, in the capacity shown, having been duly 
authorized to execute such instrument in such capacity. 

1N WITNESS WHEREOF, I have hereunto set my hand and official seal. 

~~ N~ofHawaii 

Print Name: ..:::/it.crt.l 'j n 7 NeAl~ (/(fl... 

My commission expires: 0 (/o()-/ I(, 
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STATE OF HAW All ) 
)SS. 

COUNTY OF MAUI ) 

On this .30~day of l lanutt~ . 20l!/_, before me personally appeared 
ALAN~ W A, to me pei'Sonally own, who, being by me duly sworn or affirmed, did 
say that ~dib Mayor of the County ofMaui, a political subdivision of the State of 
Hawaii, and that the seal affixed to the foregoing instrument is the lawful seal of the said 
County of Maui, and that the said instnunent was signed and sealed in behalf of said County 
ofMaui by authority of its Charter, and the said ALAN ARAKAWA aclmowledged the said 
instrument to be the free act and deed of said County ofMaui. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 

NolaiJ Sgnalunl Date 

NOTARY CERTIFICATION 

' 

~2(~ 
Notary Public, State of Hawaii 

MICHELLE L. ESTEBAN 
Print Name: -----------------
My commission expires: &'"~(If-/()} .5 
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inconsistent with these objectives. 
(1) The connnission may designate certain uses in connection with a particular source 

of supply which, because of the nature of the activity or the amount of water required, would 
constitute an undesirable use for which the connnission may deny a permit under the provisions of 
part IV. 

(m) The connnission may also designate certain uses in connection with a particular 
source of supply which, because of the nature of the activity or amount of water required, would 
result in an enhancement or improvement of the water resources of the area. Such uses shall be 
preferred over other uses in any action pursuant to sections 174C-50(h) and 174C-54. 

(n) The connnission may add to the Hawaii water plan any other information, 
directions, or objectives it feels necessary or desirable for the guidance of the counties in the 
administration and enforcement of this chapter. 

( o) In formulating or revising the plans, each county and the connnission shall consult 
with and carefully evaluate the recommendations of concerned federal, state, and county agencies. 

(p) The connnission shall not adopt, approve, or modify any portion of the Hawaii 
water plan which affects a county or any portion thereof without ftrst holding a public hearing on 
the matter on the island on which the water resources are located. At least ninety days in advance 
of such hearing, the connnission shall notify the affected county and shall give notice of such 
hearing by publication within the affected region and statewide. 

( q) In formulating or revising each county's water use and development plan, the state 
water projects plan, the water resource protection plan and the water quality plan, each county and 
the connnission shall incorporate the current and foreseeable development and use needs of the 
department of Hawaiian home lands for water as provided in section 221 of the Hawaii Homes 
Commission Act. 

Each county shall update and modify its water use and development plans as necessary to 
maintain consistency with its zoning and land use policies. [L 1987, c45, pt of §2; am L 1988, c 
276, §1; am L 1991, c 325, §6; am L 1998, c 101, §1; am L 1999, c 197, §2; am L 2008, c 233, 
§10] 

§174C-32 Coordination. (a) Respective portions of the water resource protection and 
water quality plans, and the water use and development plans of each county, shall be developed 
together to achieve maximum coordination. 

(b) The development of the Hawaii water plan or any portion thereof shall proceed in 
coordination with and with attention to the Hawaii state plan described in chapter 226. 

(c) The Hawaii water plan and its constituent parts, except for the water quality plan, 
shall be adopted by the commission not later than three years from July 1, 1987. The commission 
shall receive the water quality plan from the department of health and incorporate this part in the 
Hawaii water plan. [L 1987, c 45, pt of §2; am L 1999, c 197, §3] 

PART IV. REGULATION OF WATER USE 

§174C-41 Designation of water management area. (a) When it can be reasonably 
determined, after conducting scientific investigations and research, that the water resources in an 
area may be threatened by existing or proposed withdrawals or diversions of water, the 
commission shall designate the area for the purpose of establishing administrative control over the 
withdrawals and diversions of ground and surface waters in the area to ensure reasonable­
beneficial use of the water resources in the public interest. 

(b) The designation of a water management area by the commission may be initiated 
upon recommendation by the chairperson or by written petition. It shall be the duty of the 
chairperson to make recommendations when it is desirable or necessary to designate an area and 
there is factual data for a decision by the connnission. The chairperson, after consultation with the 
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appropriate county council, county mayor, and county water board, shall act upon the petition by 
making a recommendation for or against the proposed designation to the commission within sixty 
days after receipt of the petition or such additional time as may be reasonably necessary to 
determine that there is factual data to warrant the proposed designation. 

(c) Designated ground water areas established under chapter 177, the Ground Water 
Use Act, and remaining in effect on July 1, 1987, shall continue as water management areas. [L 
1987, c 45, pt of §2; am L 1999, c 197, §4] 

§174C-42 Notice; public hearing required. When a recommendation for designation of 
a water management area has been accepted, the commission shall hold a public hearing at a 
location in the vicinity of the area proposed for designation and give public notice of the hearing 
setting forth: 

(1) 

(2) 
(3) 

A description of the land area proposed to be designated in terms of appropriate 
legal subdivisions and tax map keys; 
The purpose of the public hearing; and 
The time, date, and place of the public hearing where written or oral testimony may 
be submitted and heard. 

The notice shall be given once each week for three successive in the appropriate county and the 
last notice shall be not less than ten days nor more than thirty days before the date set for the 
hearing. The notice of public hearing shall be considered as sufficient notice to all landowners and 
water users who might be affected by the proposed designation. [L 1987, c 45, pt of §2; am L 
1998, c 2 §43] 

§174C-43 Investigations required. Before any proposed water management area is 
designated by the commission, the chairperson may conduct, cooperate with the appropriate 
federal or county water agency in conducting, or administer contracts for the conduct of, any 
scientific investigation or study deemed necessary for the commission to make a decision to 
designate a water management area. In connection with such investigation or study, the 
chairperson from time to time may require reports from water users as to the amount of water 
being withdrawn and as to the manner and extent of the beneficial use. Such reports shall be made 
on forms furnished by the commission. [L 1987, c 45, pt of §2; am L 1999, c 197, §5] · 

§174C-44 Ground water criteria for designation. In designating an area for water use 
regulation, the commission shall consider the following: 

(1) Whether an increase in water use or authorized planned use may cause the 
maximum rate of withdrawal from the ground water source to reach ninety per cent 
of the sustainable yield of the proposed ground water management area; 

(2) There is an actual or threatened water quality degradation as determined by the 
department of health; 

(3) Whether regulation is necessary to preserve the diminishing ground water supply 
for future needs, as evidenced by excessively declining ground water levels; 

(4) Whether the rates, times, spatial patterns, or depths of existing withdrawals of 
ground water are endangering the stability or optimum development of the ground 
water body due to upconing or encroachment of salt water; 

(5) Whether the chloride contents of existing wells are increasing to levels which 
materially reduce the value of their existing uses; 

(6) Whether excessive preventable waste of ground water is occurring; 
(7) Serious disputes respecting the use of ground water resources are occurring; or 

(8) Whether water development projects that have received any federal, state, or county 
approval may result, in the opinion of the commission, in one of the above 
conditions. 

-14-



Notwithstanding an imminent designation of a ground water management area 
conditioned on a rise in the rate of ground water withdrawal to a level of ninety per cent of the 
area's sustainable yield, the commission, when such level reaches the eighty per cent level of the 
sustainable yield, may invite the participation of water users in the affected area to an 
informational hearing for the purposes of assessing the ground water situation and devising 
mitigative measures. [L 1987, c 45, pt of §2; am L 1999, c 197 §6] 

[§174C-45] Surface water criteria for designation. In designating an area for water use 
regulation, the commission shall consider the following: 

(1) Whether regulation is necessary to preserve the diminishing surface water supply 
for future needs, as evidenced by excessively declining surface water levels, not 
related to rainfall variations, or increasing or proposed diversions of surface waters 
to levels which may detrimentally affect existing instream uses or prior existing off 
stream uses; 

(2) Whether the diversions of stream waters are reducing the capacity of the stream to 
assimilate pollutants to an extent which adversely affects public health or existing 
instream uses; or 

(3) Serious disputes respecting the use of surface water resources are occurring. [L 
1987, c 45, pt of §2] 

§174C-46 Findings of fact; decision of commission. After public hearing and any 
investigations deemed necessary have been completed, the chairperson, after consultation with the 
appropriate county council, county mayor, and county water board, shall make a recommendation 
to the commission for decision. The commission shall render its decision within ninety days after 
the chairperson's recommendation to the commission. If the commission decides to designate a 
water management area, it shall cause a public notice of its decision to be given in the appropriate 
county and when so given, its decision shall be final unless judicially appealed. [L 1987, c 45, pt 
of §2; am L 1998, c 2, §44 and C 101, §3; am L 1999, c 197, §7] 

[§174C-47] Modifying and rescinding designated areas. The modification of the 
boundaries or the rescinding of existing water management areas by the commission may be 
initiated by the chairperson or by a petition to the commission by any person with proper standing. 
The procedure for modifying the boundaries of an existing water management area or for 

rescinding an existing water management area shall be substantially similar to that for the 
designation of a water management area. [L 1987, c 45, pt of §2] 

[§174C-48] Permits required. (a) No person shall make any withdrawal, diversion, 
impoundment, or consumptive use of water in any designated water management area without first 
obtaining a permit from the commission. However, no permit shall be required for domestic 
consumption of water by individual users, and no permit shall be required for the use of a 
catchment system to gather water. An existing use in newly designated areas may be continued 
until such time as the commission has acted upon the application subject to compliance with 
section 174C-51. 

(b) In its regulation of water resources in designated water management areas, the 
commission shall delegate to the county boards of water supply the authority to allocate the use of 
water for municipal purposes, subject to the limits of water supply allocated to the county boards 
of water supply in their role as water purveyors. [L 1987, c 45, pt of §2] 

[§174C-49] Conditions for a permit. (a) To obtain a permit pursuant to this part, the 
applicant shall establish that the proposed use of water: 

(1) Can be accommodated with the available water source; 
(2) Is a reasonable-beneficial use as defined in section 174C-3; 
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(3) Will not interfere with any existing legal use of water; 
(4) Is consistent with the public interest; 
(5) Is consi~tent with state and cou~ty general plans and land use designations; 
(6) Is consistent with county land use plans and policies; and 
(7) Will not interfere with the rights of the department of Hawaiian home lands as 

provided in section 221 of the Hawaiian Homes Commission Act. 
(b) Within sixty days after receipt of a notice of a permit application, the county shall 

inform the commission if the proposed use is inconsistent with county land use plans and policies. 
(c) The common law of the State to the contrary notwithstanding, the commission shall 

allow the holder of a use permit to transport and use surface or ground water beyond overlying 
land or outside the watershed from which it is taken if the commission determines that such 
transport and use are consistent with the public interest and the general plans and land use policies 
of the State and counties. 

(d) The commission, by rule, may reserve water in such locations and quantities and for 
such seasons of the year as in its judgment may be necessary. Such reservations shall be subject to 
periodic review and revision in the light of changed conditions; provided that all presently existing 
legal uses of water shall be protected. 

(e) All permits issued by the commission shall be subject to the rights of the department 
of Hawaiian home lands as provided in section 221 of the Hawaiian Homes Commission Act, 
whether or not the condition is explicitly stated in the permit. [L 1987, c 45, pt of §2; am L 1991, 
c 325, §7] 

§174C-50 Existing uses. [2001 amendment retroactive to July 1, 1987. L 2001, c 10, 
§3] (a) All existing uses of water in a designated water management area, except those exempted 
from regulation by this chapter, may be continued after the effective date of designation only with 
a permit issued in accordance with sections 174C-51, 174C-52, and 174C-53(b ). 

(b) After publication as provided in section 17 4C-52, the commission shall issue a 
permit for the continuation of a use in existence on the effective date of designation, if the criteria 
in subsection (a) are met and the existing use is reasonable and beneficial. 

Whether the existing use is a reasonable-beneficial use and is allowable under the 
common law of the State shall be determined by the commission after a hearing; provided that the 
commission may make such a determination without a hearing, if the quantity of water applied for 
does not exceed an amount per month established by rule or if the quantity of water applied for 
exceeds an amount per month established by rule, but no objection to the application is filed by 
any person having standing to file an objection. In determining whether an application does not 
exceed the amount per month established by rule, the commission shall consider an average of 
water use over the three-month period immediately preceding the filing of the application. 

(c) An application for a permit to continue an existing use must be made within a 
period of one year from the effective date of designation. Except for appurtenant rights, failure to 
apply within this period creates a presumption of abandonment of the use, and the user, if the user 
desires to revive the use, must apply for a permit under section 174C-51. If the commission 
determine that there is just cause for the failure to file, it may allow a late filing. However, the 
commission may not allow a late filing more than five years after the effective date of rules 
implementing this chapter. The commission shall send two notices, one of which shall be by 
registered mail, to existing users to file for an application for a permit to continue an existing use. 

(d) An application shall be acted upon by the commission within ninety calendar days 
of an application not requiring a hearing, or within one hundred eighty calendar days of an 
application requiring a hearing. The time periods prescribed in this subsection shall not be deemed 
to run for any period in which an application is not complete in all material respects in the 
judgment of the commission. 

(e) The commission shall issue an interim permit; provided that the existing use meets 
the conditions of subsection (b). The commission shall also issue an interim permit for an 
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estimated, initial allocation of water if the quantity of water consumed under the existing use is not 
immediately verifiable, but the existing use otherwise meets the conditions of subsection (b) for a 
permit of an interim permit. An interim permit is valid for such time period specified therein. The 
commission may issue successive interim permits of limited duration. Interim permits are subject 
to revocation under section 174C-58. Whenever interim permits are to be issued, the time periods 
specified in subsection (d) apply to the issuance or nonissuance of interim permits. 

(f) A permit to continue an existing use shall be for a quantity of water not exceeding 
that quantity being consumed under the existing use. The quantity being consumed shall be 
determined and verified by the best available means not unduly burdensome on the applicant, as 
determined by the commission. The commission may prescribe the installation of metering or 
gauging devices, and, if so prescribed, such metering or gauging devices shall be in place and 
operational for at least one year before a determination is made as to the quantity of water being 
consumed in an existing use and a final permit is issued. 

(g) If an interim permit is issued pending verification of the actual quantity of water 
being consumed under the existing use, a final determination of that quantity shall be made within 
five years of the filing of the application to continue the existing use. In the final determination, 
the commission may increase or reduce the amount initially granted the permittee. 

(h) Two or more existing uses of water are deemed to be competing when they draw 
water from the same hydrologically controllable area and the aggregate quantity of water 
consumed by the users exceeds the appropriate sustainable yield or instream flow standards 
established pursuant to law for the area. If applications are made to continue existing uses which 
are competing and the uses otherwise meet the requirements of subsection (b), the commission 
shall hold a hearing to determine the quantity of water that may be consumed and the conditions to 
be imposed on each existing use. 

(i) A permit user of water with a continuous reduced water usage shall be given 
priority to reobtain its permitted level of water usage over any other application; provided that the 
use remains the same and is reasonable and beneficial and water is available. [L 1987, c 45, pt of 
§2; am L 1999, c 197, §8; am L 2001, c 10, §1] 

[§174C-51] Application for a permit. All permit applications filed under this part shall 
contain the following: 

(1) The name and address of the applicant and landowner; provided that: 
(A) In the event the applicant is an association, organization, partnership, trust, 

corporation, or any other legal entity doing business in Hawaii, the address of 
its principal place of business shall be stated in the application; and 

(B) In the event a lessee, licensee, developer, or any other person with a 
terminable interest or estate in the land, which is the water source of the 
permitted water, applies for a water permit, the landowner shall also be stated 
as a joint applicant for the water permit; 

(2) The date of application; 
(3) The water source of the water supply; 
( 4) The quantity of water requested; 
(5) The use of the water and any limitations thereon; 

(6) The location of the use of water; 
(7) The location of the well or point of diversion; and 
(8) Such other relevant information that the commission may request from time to time. 

The commission in its discretion may allow a person to apply for several related withdrawals in 
the same application for a water permit. [L 1987, c 45, pt of §2] 

[§ 17 4C-51.5] Dual line water supply systems; installation in new industrial and 
commercial developments located in designated water management areas. (a) The 
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commission, as a condition for issuing permits pursuant to this part, may require the use of dual 
line water supply systems in new industrial and commercial developments located in designated 
water management areas. The commission shall not require the use of dual line water supply 
systems if: 

(1) There is a threat to existing water quality or to public health and safety, as 
determined by the department of health; 

(2) A source of nonpotable water will not be reasonably available in the near future as 
determined by the commission; or 

(3) There is a serious threat to permitted ground or surface water uses within a 
designated water management area as determined by the commission. 

(b) The county boards of water supply, in consultation with the department of health, 
shall adopt standards for nonpotable water distributed through dual line water 
supply systems, and rules regarding the use of nonpotable water. The standards and 
rules shall be adopted in accordance with Chapter 91 and shall protect existing 
water quality and the health and safety of the public. 

(c) For the purposes of this section, the term: 
"Developments" means one or more commercial or industrial subdivisions approved after 

May 30, 2000. It shall not apply to any modification, addition to, or replacement of, any 
commercial or industrial subdivision in existence prior to May 30, 2000. 

"Dual line water supply system" means a supply system that distributes potable and 
nonpotable water through parallel but separate distribution lines. [L 2000, c 144, §2] 

[§174C-52] Notice. (a) Upon receipt of the application, the commission shall cause a 
notice thereof to be published in a newspaper having general circulation within the affected area. 
The notice shall be published at least once a week for two consecutive weeks. In addition, the 
commission shall cause a copy of such notice to be sent to any person who has filed a written 
request for notification of any pending applications affecting a particular designated area and to the 
mayor and the water board of the affected county. This notification shall be sent by regular mail 
before the date of last publication. The commission shall also make available to the public, upon 
request, a monthly bulletin of all pending applications. 

(b) The notice and the monthly bulletin shall contain the name and address of the 
applicant; the date of filing; the date set for a hearing, if any; the source of the water supply; the 
quantity of water applied for; the use to be made of the water and any limitations thereon; the place 
of the use; and the location of the well point or diversion. 

(c) The notice shall state that written objections to the proposed permit may be filed 
with the commission by a specified date. The commission shall establish by rules the time limits 
within which objections must be filed. The commission, at its discretion, may request further 
information from either applicant or objectors, and a reasonable time shall be allowed for such 
responses. Each applicant shall be notified by the commission of the objections filed to an 
application. [L 1987, c 45, pt of §2] 

[§174C-53] Permit issuance. (a) The commission shall determine, after a hearing, if 
required, whether the conditions set forth in section 174C-49(a) have been established; provided 
that the commission may make such determination without a hearing if the quantity of water 
applied for does not exceed an average amount per month to be established by rule or if the 
quantity of water applied for exceeds an average amount per month to be established by rule, but 
no objection to the application is filed by any person having standing to file an objection. 

(b) In acting upon any application, the commission need consider only those objections 
filed by a person who has some property interest in any land within the hydrologic unit from 
which the water sought by the applicant is to be drawn or who will be directly and immediately 
affected by the water use proposed in the application. The commission shall adopt rules governing 
the filing of objections and the persons having standing to file objections. 
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(c) An application shall be acted upon within ninety calendar days of an application not 
requiring a hearing, or within one hundred eighty calendar days of an application requiring a 
hearing. The time periods prescribed in this section shall not be deemed to run for any period in 
which an application is not complete in all material respects, in the judgment of the commission. 

(d) As a condition for the issuance of a permit the commission may require the 
permittee to install meters, gauges, or other appropriate measuring devices. [L 1987, c 45, pt of 
§2] 

[§174C-54] Competing applications. If two or more applications which otherwise 
comply with section 17 4C-49 are pending for a quantity of water that is inadequate for both or all, 
or which for any other reason are in conflict, the commission shall first, seek to allocate water in 
such a manner as to accommodate both applications if possible; second, if mutual sharing is not 
possible, then the commission shall approve that application which best serves the public interest. 
[L 1987, c 45, pt of §2] 

[§174C-55] Duration of permits. Each permit for water use in a designated water 
management area shall be valid until the designation of the water management area is rescinded, 
unless revoked as provided in section 174C-58 or modified as provided in section 174C-57. [L 
1987, c 45, pt of §2] 

[§174C-56] Review of permits. At least once every twenty years, the commission shall 
conduct a comprehensive study of all permits issued under this chapter to determine whether the 
conditions on such permits are being complied with. The commission shall prepare a formal 
report to the legislature which shall be available to the public [L 1987, c 45, pt of §2] 

[§174C-57] Modification of permit terms. (a) A permittee may seek modification of 
any term of a permit. A permittee who seeks to change the use of water subject to the permit, 
whether or not such change in use is of a material nature, or to change the place of use of the water 
or to use a greater quantity of water than allowed under the permit or to make any change in 
respect to the water which may have a material effect upon any person or upon the water resource, 
shall make application pursuant to section 174C-51 in respect to such a change. Modification of 
one aspect or condition of a permit may be conditioned on the permittee's acceptance of changes in 
other aspects of the permit. 

(b) All permit modification applications shall be treated as initial permit applications 
and be subject to sections 174C-51 to 174C-56; except that if the proposed modification involves 
an increase in the quantity of water not exceeding an average amount per month to be established 
by rule, the commission, at its discretion, may approve the proposed modification without a 
hearing provided that the permittee establishes that: 

(1) A change in conditions has resulted in the water allowed under the permit becoming 
inadequate for the permittee's needs; or 

(2) The proposed modification would result in a more efficient utilization of water than 
is possible under the existing permit. 

(c) County agencies are exempt from the requirements of this section except where the 
modification involves a change in the quantity of water to be used or where the new use would 
adversely affect the quality of the water or quantity of use of another permittee. [L 1987, c. 45, pt 
of §2] 

[§174C-58] Revocation of permits. After a hearing, the commission may suspend or 
revoke a permit for: 

(1) Any materially false statement in the application for the water permit, a 
modification of a permit term, or any materially false statement in any report or 
statement of fact required of the user pursuant to this part. 
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(2) Any willful violation of any condition of the permit. 
(3) Any violation of any provision of this chapter. 
(4) Partial or total nonuse, for reasons other than conservation, of the water allowed by 

the permit for a period of four continuous years or more. The commission may 
permanently revoke the permit as to the amount of water not in use unless the user 
can prove that the user's nonuse was due to extreme hardship caused by factors 
beyond the user's control. The commission and the permittee may enter into a 
written agreement that, for reasons satisfactory to the commission, any period of 
nonuse may not apply towards the four-year revocation period. Any period of 
nonuse which is caused by a declaration of water shortage pursuant to section 
174C-62 shall not apply towards the four-year period of forfeiture. 

The commission may cancel a permit, permanently and in whole, with the written consent of the 
permittee. [L 1987, c 45, pt of §2] 

§174C-59 Transfer of permit. A permit may be transferred, in whole or in part, from 
the permittee to another, if: 

(1) The conditions of use of the permit, including, but not limited to, place, quantity, 
and the purpose of the use, remain the same; and 

(2) The commission is informed of the transfer within ninety days. 
Failure to inform the commission of the transfer invalidates the transfer and constitutes a 

ground for revocation of the permit. A transfer which involves a change in any condition of the 
permit, including a change in use covered in section 174C-57, is also invalid and constitutes a 
ground for revocation. [L 1987, c 45, pt of §2; am L 1999, c 197, §9] 

[§174C-60] Contested cases. Chapter 91 shall apply except where it conflicts with this 
chapter. In such a case, this chapter shall apply. Any other law to the contrary notwithstanding, 
including chapter 91, any contested case hearing under this section shall be appealed upon the 
record directly to the supreme court for final decision. [L 1987, c 45, pt of §2] 

[§174C-61] Fees. The commission shall promulgate a schedule of application and permit 
fees. The fees shall be used to defray the administrative costs of the permit systems established 
under this chapter. A public agency shall not be subject to the payment of any fees. [L 1987, c 45, 
pt of §2] 

[§174C-62] Declaration of water shortage. (a) The commission shall formulate a plan 
for implementation during periods of water shortage. As a part of the plan, the commission shall 
adopt a reasonable system of permit classification according to source of water supply, method of 
extraction or diversion, use of water, or a combination thereof. 

(b) The commission, by rule, may declare that a water shortage exists within all or part 
of an area when insufficient water is available to meet the requirements of the permit system or 
when conditions are such as to require a temporary reduction in total water use within the area to 
protect water resources from serious harm. The commission shall publish a set of criteria for 
determining when a water shortage exists. 

(c) In accordance with the plan adopted under subsection(a), the commission may 
impose such restrictions on one or more classes of permits as may be necessary to protect the 
water resources of the area from serious harm and to restore them to their previous condition. 

(d) A declaration of water shortage and any measures adopted pursuant thereto may be 
rescinded by rule by the commission. 

(e) When a water shortage is declared, the commission shall cause a notice thereof to 
be published in a prominent place in a newspaper of general circulation throughout the area. The 
notice shall be published each day for the first week of the shortage and once a week thereafter 
until the declaration is rescinded. Publication of such notice shall serve as notice to all water users 
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in the area of the condition of water shortage. 
(f) The commission shall cause each permittee in the area to be notified by regular mail 

of any change in the conditions of the permittee's permit, any suspension thereof, or of any other 
restriction on the use of water for the duration of the water shortage. 

(g) If an emergency condition arises due to a water shortage within any area, whether 
within or outside of a water management area, and if the commission fmds that the restrictions 
imposed under subsection (c) are not sufficient to protect the public health, safety, or welfare, or 
the health of animals, fish, or aquatic life, or a public water supply, or recreational, municipal, 
agricultural, or other reasonable uses, the commission may issue orders reciting the existence of 
such an emergency and requiring that such actions as the commission deems necessary to meet the 
emergency be taken, including but not limited to apportioning, rotating, limiting, or prohibiting the 
use of the water resources of the area. Any party to whom an emergency order is directed may 
challenge such an order but shall immediately comply with the order, pending disposition of the 
party's challenge. The commission shall give precedence to a hearing on such challenge over all 
other pending matters. [L 1987, c 45, pt of §2] 

[§174C-63] Appurtenant rights. Appurtenant rights are preserved. Nothing in this part 
shall be construed to deny the exercise of an appurtenant right by the holder thereof at any time. A 
permit for water use based on an existing appurtenant right shall be issued upon application. Such 
permit shall be subject to sections 174C-26 and 174C-27 and 174C-58 to 174C-62. [L 1987, c 45, 
pt of §2] 

PARTV. WATERQUALITY 

[§174C-66] Jurisdiction over water quality. The department of health shall exercise 
the powers and duties vested in it for the administration of the State's water quality control 
program as provided by law. [L 1987, c 45, pt of §2] 

§174C-67 Exchange of information. (a) The department ofhealth shall submit to the 
commission such information as the commission shall require as prescribed in its rules, provided it 
does not jeopardize any pending or ongoing enforcement action. 

(b) The commission shall submit to the department of health such information as the 
department of health shall require, for the performance of its water quality functions. [L 1987, c 
45, pt of §2; am L 1999, c 197, §10] 

§174C-68 Water quality plan. (a) The department of health shall formulate a state 
water quality plan for all existing and potential sources of drinking water and that plan shall 
become part of the Hawaii water plan described in part III. Requirements for the plan shall be 
governed by chapters 340E and 342. The state water quality plan shall include water quality 
criteria for the designation of ground water management areas and surface water management 
areas pursuant to section 174C-44 and 174C-45. 

(b) The state water quality plan shall be periodically reviewed and revised by the 
department of health as needed. 

(c) In formulating or revising the state water quality plan, the department of health shall 
consult with and carefully evaluate the recommendations of concerned federal, state, and local 
agencies, particularly county water supply agencies. 

(d) The department of health may ban the importation into this State of any substances 
which the department of health reasonably believes may present a danger to the water quality of 
this State. [L 1987, c 45, pt of §2; am L 1999, c 197, §11] 
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Maui is negotiating for 
new water sources 

The mayor hopes to reach a deal 
with C. Brewer for water 

By Gary T. Kubota 
gkubota@starbulletin.com 

WAILUKU>> Maui Mayor Alan Arakawa said his administration is 
negotiating an agreement to use millions of gallons of water daily from C. 
Brewer's system in the West Maui Mountains. 

Finding new sources of water is crucial to economic expansion and 
development in Central and South Maui because the number of new taps 
could be restricted due to underground sources reaching their withdrawal 
limit. 

Arakawa, serving his second year in a four-year term, made the comments 
during his annual State of the County address yesterday in the Council 
Chambers before a crowd of more than 90 people. 

Arakawa's water strategy is a departure from that ofhis predecessor, former 
Maui Mayor James "Kimo" Apana. 

Apana, fearing that C. Brewer would sell off portions of its lands, wanted the 
county and several private landowners to buy about 13,000 acres of West 
Maui watershed land that included the water irrigation system. 

Arakawa said his administration hoped to negotiate an agreement with C. 
Brewer similar to the contract with East Maui Irrigation, a company that 
delivers water to the Upcountry region. 

Under a 1973 agreement, the county pays 6 cents per 1,000 gallons of 
untreated water for the delivery of the East Maui Irrigation water, then 
converts it into drinking water at a treatment plant. 

Arakawa said surface water from lao and Waihee streams on C. Brewer 
property, "formerly dedicated to plantation agriculture," conservatively 
yields 50 million gallons a day. 
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· r He said the county could consume half of the average daily flow, or about 25 
million gallons a day, for the central and southern portions of the Valley Isle 
and even parts of Upcountry Maui. 

Arakawa said he hopes to have an agreement completed within a year. 

Avery Chumbley, executive vice president of C. Brewer, said the company 
has been discussing delivering water to the county but has been "far apart" 
on some issues. 

Chumbley said the water diverted from the streams is still used for 
agricultural purposes. 

Arakawa said the county has to come to grips with how to provide housing 
for "ordinary nonmillionaire residents." 

He estimated the county needed 4,000 affordable-housing units and that 90 
percent of the homes sold in Maui County were being purchased by wealthy 
nonresidents. 

"So, however much we've attempted to catch up with the demand for 
housing, we have not been able to satisfy the needs of our local community," 
he said. 

Arakawa said he wants to make sure that housing units in county-sponsored 
projects remain affordable upon resale. 

In the past, the county has turned down exercising an option to buy back a 
house built in a county-sponsored project because the price of the home had 
risen too high to be in the affordable range. 

Councilwoman Charmaine Tavares said the county had a 7 percent annual 
ceiling on the equity a home buyer could have for a county-sponsored home. 

But she said at one county project, homeowners were raising the value of 
their equity by making home improvements. 

Arakawa said he did not have any proposal for keeping county housing units 
affordable forever, but expected that a solution would arise in talks with the 
County Council. 
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