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Dear Chair Hokama:

SUBJECT: AMENDING FISCAL YEAR 2017 BUDGET: DEPARTMENT OF WATER
SUPPLY (WAILUKU WATER COMPANY ACQUISITION) (BF-21)

Please find below our responses to your varlous requests for mformatlon

1. Profit and loss statements from Walluku Water Company LLC for the past ten years.

Wailuku Water Company LLC would be open to prowdmg such documentatlon as
part of the County’s due diligence upon a confidentiality agreement being executed by the
County of Maui.

Please advise if your committee would like the admmlstratron to move
forward with such a confldentlallty agreement '

2. A current busmess operatlon anaIyS|s on the V|ab|I|ty of Walluku Water Company, LLC.

The mformatlon requested presently does not eXISt and is not obtalnable from
Wailuku Water Company LLC. : :

3. A report on the condition of the Surface Water Conveyance System and all
improvements, including prOJectlons or estimates for costs of future maintenance,
repair, and improvement of the water system both short and Iong-term

The mformatlon requested presently does not exrst and is not obtainable from
Wailuku Water Company LLC.

4. A report summarrzmg and evaluating the s,ufficiency of the maintenance, including a
maintenance schedule, equipment replacement = schedule,

; : and manpower
requirements of the Surface Water Conveyance System. ‘

The information requested presently does not exist and is not obtainable from
Wailuku Water Company LLC.

5. A report concluding whether or not acquisition will result in the County of Maui having
more water for distribution.

Wailuku Water Company LLC would be open to providing such documentation as

part of the County’s due diligence upon a confidentiality agreement being executed by the
County of Maui.
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6. A current hydrology report.

The information requested presently does not exist and is not obtainable from
Wailuku Water Company LLC.

7. Copies of all water service agreements, supply agreements, or other water delivery
agreements, wherein Wailuku Water Company, LLC is obligated to supply water to
third parties or end users, including the total gallons of water per day the company is
obligated to provide under these agreements.

Such information is a public record and is available at:

https://dms.puc.hawaii.gov/idms/DocketSearch

In the top left hand corner, below “Docket Quick Link,” type “2008-0025” to access
all of the pertinent documents.

8. Copies of any other contracts, agreements, or obligations that the County will be
assuming as a result of the proposed purchase of the Wailuku Water Company, LLC's
water system.

Such information is a public record and is available at:

https://dms.puc.hawaii.gov/idms/DocketSearch

In the top left hand corner, below “Docket Quick Link,” type “2008-0025” to access
all of the pertinent documents.

9. A report on Wailuku Water Company, LLC’s status as a public utility, investigations by
the Public Utility Commission, and whether the company has applied for and received
a Certificate of Public Convenience and Necessity.

Such information is a public record and is available for the County. | have attached
the copies per your request.

10. Copies of any studies, memoranda, reports, or documents showing the Wailuku Water
Company LLC’s capacity to supply water and projections of future water availability.

Wailuku Water Company LLC would be open to providing such documentation as
part of the County’s due diligence upon a confidentiality agreement being executed by the
County of Maui.

11. Copy of the current water supply agreement between the Wailuku Water Company
LLC and the County.

Such information is a public record and is available for the County. | have attached
the copies per your request.

12. Identification of the regulatory or other legal requirements that apply to the operation
of the Wailuku Water Company LLC.

Such information is a public record and is available for the County. | have attached
the copies per your request.



13. A report on the status of Wailuku Water Company, LLC'’s involvement in the Na Wai
Eha litigation, including, but not limited to, the company’s obligations, liabilities,
agreements, or other risks associated with the case. Include how the County will be
protected against liability in making the purchase and identify what legal obligations, if
any, the County will assume from the proposed purchase.

Wailuku Water Company LLC would be open to providing such documentation as
part of the County’s due diligence upon a confidentiality agreement being executed by the
County of Maui.

14. Explain, or provide a report that addresses how the designation of the lao as a
groundwater management area by the State Commission on Water Resources
Management affects Wailuku Water Company, LLC's rights and ability to deliver water
and what duties, liabilities, and obligations the County can expect if it acquires property
and infrastructure from Wailuku Water Company, LLC.

Wailuku Water Company LLC would be open to providing such documentation as
part of the County’s due diligence upon a confidentiality agreement being executed by the
County of Maui.

15. Copies of any reports, memoranda, correspondence or other documents between the
Wailuku Water Company, LLC, its predecessors, or principals, and the County relating
to the offer to purchase Wailuku Agribusiness’s 13,167 acres of watershed on or about
the year 2000 and the decision by the County not to proceed with the purchase.

Such information is a public record and is available for the County. | have attached
the copies per your request.

16. Please provide an explanation of how the decision was made to purchase only part of
the water system, what facts were considered, the pros and cons of purchasing the
entire system, and associated opportunities, advantages, disadvantages, and
liabilities.

There was a land sales contract in place and in escrow for a portion of the fee simple
land when the County expressed an interest in the watershed property and the conveyance
system. Thus, such property was not available at the time the County advanced its
interest in the property. The land sales contract does not include the water delivery system
and, under the proposal, the County would obtain the delivery system within such
property.

Thank you for your attention to this matter. Should you have any questions, please feel
free to contact me at Ext. 7855.

‘Sincerely,

Q&\ Qlﬂfg
ALAN M. ARAKAWA
Mayor
cc: Danilo Agsalog, Director of Finance
Lynn Araki-Regan, Budget Director
Kaala Buenconsejo, Director of Parks and Recreation
David Goode, Director of Public Works
Stewart Stant, Director of Environmental Management

David Taylor, Director of Water Supply
Jeffrey Ueoka, Deputy Corporation Counse!



BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of)
)

WAILUKU WATER DISTRIBUTION COMPANY, )
LLC, and WAILUKU WATER COMPANY, LLC)

DOCKET NO. 2008-0025

For a Certificate of Public
Convenience and Necessity to
Provide Non-Potable Watex
Distribution Service in the Waihee, )
Waiehu, Puuohala, Wailuku, and
Waikapu Areas and for Approval of .
Rules and Regulations Pursuant to
Section 269-7.5, Hawaii Revised
Statutes; Approval of Rates and
Contracts Pursuant to Section
269-16, Hawaii Revised Statutes;
Approval of Waivers Pursuant to
Section 6-61-92, Hawaii
Administrative Rules; and Approval )
Of Affiliate Transactions Pursuant )
To Sections 269-19 and 269-19.5, )
Hawaii Revised Statutes. )
)
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ORDER SUSPENDING DOCKET

AND DISMISSING AS MOOT REQUEST FOR LEAVE TO FILE REPLY
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of)

)
WAILUKU WATER DISTRIBUTION COMPANY, ) Docket No. 2008-0025
LLC, and WAILUKU WATER COMPANY, LLC)

For a Certificate of Public
Convenience and Necessity to
Provide Non-Potable Water
Distribution Service in the Waihee,
Waiehu, Puuohala, Wailuku, and
Waikapu Areas and for Approval of
Rules and Regulations Pursuant to
Section 269-7.5, Hawaii Revised
Statutes; Approval of Rates and
Contracts Pursuant to Section
269-16, Hawaii Revised Statutes;
Approval of Waivers Pursuant to
Section 6-61-92, Hawaii
Administrative Rules; and Approval
Oof Affiliate Transactions Pursuant
To Sections 269-19 and 269-19.5,
Hawaii Revised Statutes.
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ORDER SUSPENDING DOCKET
AND DISMISSING AS MOOT REQUEST FOR LEAVE TQO FILE REPLY
By this Orxder, the commission suspends this
docket pending a decision by the Commission on Water
Resource Management (“CWRM") on interim instream flow
standards in Case No. CCH-MA06-01 for ‘Tao, Waihee, Waiehu, and
Waikapu Streams (collectively, “Na Wai ‘Eha”), which Applicants
WAILUKU WATER DISTRIBUTION COMPANY, LLC (“*WWDC”) and WAILUKU

WATER COMPANY, LLC (“WWC”) (jointly, “Applicants”)’ have

“Applicants and the DEPARTMENT OF COMMERCE AND CONSUMER
AFFAIRS, DIVISION OF CONSUMER ADVOCACY (“Consumer Advocate”),
an ex officio party pursuant to Hawaii Revised Statutes (“HRS”)



identified as the sources of water to be provided to customers;

and on water use permits affecting Na Wai ‘Eha, which was
designated by CWRM as a surface water management area (“SWMA”),

unless otherwise ordered by the commission. During the period of
suspension, the commission places certain conditions and
requirements on Applicants, described below. In addition,'
the commission dismisses as moot the Request for Leave to Reply
to Applicants’ Response Filed on November 26, 2008, which was
filed by HAWAITAN COMMERCIAL & SUGAR COMPANY, A DIVISION dF
ALEXANDER & BALDWIN, INC. ( “HC&S ”) on December 15, 2008

(*Request for Leave”).

I.
Background

On February 8, 2008, Applicants filed an application
(“Application”), requesting, among other things approval of:
(1) a Certificate of Public Convenience aﬁd Necegsity (“CPCN") to
provide non-potable water distribution service in certain areas
of Waihee, Waiehu, Puuohala, Wailuku, and Waikapu on the
islénd of Maui, BHawaii; (2) approval of initial rates for
the non-potable water distribution service; (3) a transfer of
assets from WWC to WWDC and approval of affiliated transactions,
including a 1lease from WWC to WWDC (“Proposed Lease”); and

(4) a sale of property, plant and equipment from WWC to

§ 269-51 and Hawaii Administrative Rules (“HAR”) § 6-61-62, are
jointly referred to herein as the “Parties.”
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MICHAEL W. ATHERTON DEVELOPMENT, INC., WILLIAM S. FILIOS,
TRUSTEE, BOYCE HOLDINGS, INC. (collectively, “Purchasers”) under
HRS § 269-19 (“Proposed Land Sale”).

On February 20, 2008, Applicants filed an
“Errata Sheet”- with attached replacement pages for the
Application; and on March 17, 2008, Applicants filed a
“Supplement and Errata,” with Supplement Exhibits A to E, for
the Application. ‘

On March 6,' 2008, the commission issued
Order No. 24079, which determined that HAR § 6-61-57(1), and not
HAR § 6-61-57(2), shall govern the deadline for intervention in
this docket. Thus, the commission ruled that the deadline for
intervention in this docket wbuld be ten days after the last
public hearing held on the Application.

On May 14, 2008, the commission held a public hearing
on the Application at Maui Waena intermediate School in
Kahului, Maui, Hawaii.. Accordingly, the deadline for
intervention was May 27, 2008.

By May 27, 2008, the following parties timely filed
motions to intervene and/or participate in this proceeding:
(1) COUNTY OF MAUI, DEPARTMENT OF WATER SUPPLY (“DWS”);
(2) MMK MAUI L.P. (“MMK") ; (3) HUI O NA WAI ‘EHA and
MAUI TOMORROW FOUNDATION, INC. (jointly, “Community Groups”);
(4) OFFICE OF HAWAIIAN AFFAIRS (“OHA") ; {(5) Purchasers,
MTP OPERATING COMPANY, LLC, MAALAEA  PROPERTIES, LLC, and

WAIKAPU PROPERTIES, LLC (collectively, "Atherton Parties”);
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(6) HC&S; and (7) WAILUKU COUNTRY ESTATES IRRIGATION COMPANY and
WAILUKU COUNTRY ESTATES COMMUNITY ASSOCIATION, INC. (jointly,
“WCE").

By Order issued on October 28, 2008, the commission,
among other things, granted participatioh status in this
proceeding to: (1) DWS; (2) MMK; (3) the Community Groups;
(4) OHA; (5) the Atherton Parties; (6) HC&S; and (7) WCE
(collectively, *“Participants”). The commission also directed
the Parties and Participants to submit statements of position as
to whether the Application, as supplemented, is complete and
properly filed under HRS § 269-16(f) and HAR § 6-61-88.
In addition, the commission instructed the Parties and
Participants to file a stipulated prbcedufal schedule that,
absent a waiver by the Parties and Participants, complies
with the time requirements of HRS § 269-16(£f)(3), within

forty-five days from the date of the Order, for the commission’s

o 2
review and approval.

IT.
Suspension
By letter dated November 3, 2008, the commission asked
the Parties and Participants for their respective positions on

whether the commission should or should not suspend this docket

By letter dated December 18, 2008, the commission approved
a request filed by Applicants for an extension of time for the
Parties and Participants to file a stipulated procedural schedule
in this docket.
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pending a decision by the CWRM in Case No. CCH-MA0O6-01.°
The Parties and Participants subsequently submitted their
position statements on suspension pursuant to that letter.‘
In sum, the Consumer Advocate, OHA, MMK, and HC&S were in favor
of suspension; Applicants, DWS, the Atherton Parties, and WCE
objected to suspension. While the Community Groups asserted that
the Application was incomplete, they deferred to the commission
to decide whether or not to suspend this docket.®  Several
Parties and Participants, regardless of whether they supported or
objected to suspension, expressed concerns that, should the
commission suspend the docket, it should maintain the status quo
and place conditions on Applicants during the suspension period
so that Applicants are not allowed to continue “business as
usual” and avoid commission oversight during the suspension

period.

’The commission’s November 3, 2008 1letter was prompted
by the CWRM’'s decision in September 2008 to restore approximately
12 million gallons of water a day to several East Maui streams
that were historically diverted by East Maui Irrigation Company
for irrigation use by HC&S.

‘The Parties and Participants also submitted their position
statements on completeness of the Application pursuant to
the commission’s Oxrder issued on October 28, 2008. On
November 17, 2008, HC&S filed a statement addressing HC&S’
positions on both the completeness and suspension issues (“HC&S’
Statement”). On November 26, 2008, Applicants filed a response
to HC&S' Statement (“Applicants’ Response”). HC&S’ Request for
Leave, filed on December 15, 2008, requests leave to respond to
Applicants’ Response.

*See Community Groups’ Statement of Position re. Suspension
of Docket, filed on November 13, 2008 (“Community Groups’
Suspension SOP”), at 2 (“The Community Groups defer to the PUC
regarding how best to pursue necessary regulation of WWC's
operations without working at cross-purposes with the CWRM.”).
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Some of the position statements -- in particular,
HC&S'’ Statement -- provided relevant background information as to
pending proceedings before the CWRM that affect Na Wai ‘Eha.
According to these filings, there are two such proceedings before
the CWRM. The first proceeding, Case No. CCH MA06-01,
arose out of a Petition to Amend the Instream Flow Standards

[

for Na Wai ‘Eha, dated June 25, 2004 (*IFS Proceeding”).

As explained by HC&S:

Instream flow standards (“IFS”) determine the
quantity of water that must be left in the
streams for, among other things, the
protection of stream biota and traditional
and customary  native Hawaiian rights.
HRS §§ 174C-3, 174C-71. The establishment of
IFS thereby determines the amount of water
that may be diverted for offstream uses, such
as irrigation. In addition to water
quantities, the IFS may establish at what
points along the stream water may be diverted
for offstream uses.’ '

The IFS Proceeding is in a contested case and is
still ongoing.’ When the commission held its public hea:_ring in
this docket in May 2008, the contested case hearing in
the IFS Proceeding had closed in March 2008, and the parties to
the IFS Proceeding were anticipating a proposed decision from

the CWRM Hearings Officer to be issued in the Fall of 2008.°

‘See Letter filed on November 13, 2008, from Applicants to
the commission, at 1 (“Applicants’ Suspension SOP”). According
to WWC, the parties to the IFS Proceeding are: WWC, DWS,
the Community Groups, OHA, and HC&S. §See Letter dated and filed
on December 31, 2007, from WWC to the Commission, at 1 n.l.

'"HC&S Statement, at 4-5 (footnote and citation omitted).
‘See Community Groups’ Suspension SOP, at 3.
’See id.
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However, CWRM granted a request by HC&S to re-open the hearing,
which postponed the filing of closing briefs until December 2008
and any proposed decision until sometime after that. Applicants
estimate that the CWRM may issue a Decision and Order in the IFS
Proceeding between May to August 2009." The parties to the IFS
Proceeding thereafter have the opportunity to appeal any final
decision to the Intermediate Court of Appeals, and then to the
Supreme Court.” |

The second proceeding arose out of the CWRM’s
designation of Na Wai "'Eha as a SWMA in April 2008 (“SWMA
Proceeding”). HC&S describes this designation as follows:

As a result of this designation, “no person
shall make any withdrawal, diversion,
impoundment, or consumptive use of water
in any designated water management area
without first obtaining a permit £from the
[Water Commission].” HRS § 174C-48(a).

Water use permits specify the specific
identity of the authorized user, the purpose
of use, the amount of water authorized for
such use, and the 1location of |use.
Declaration of Ken C. Kawahara attached; see
also Exhibit 4, attached hereto as an example
of a water use permit. Although water use
permits are transferable (i.e., the identity
of the user may change) upon notification to
the Water Commission under HRS § 174C-59,

Ysee id.
gee Applicants’ Suspension SOP, at 2. See also

OHA’'s Statement of Position re. Suspension of Docket Pending
Decision by CWRM in CCH-MAQ6-01, filed on November 13, 2008
(*"OHA’'s Suspension SOP”), at 2 (estimating issuance of a Decision
and Order from CWRM “before mid-2009, at the earliest.”).

see Applicants’ Suspension SOP, at 2-3. See also Community
Groups’ Suspension SOP, at 3. To illustrate how long it may take
the IFS Proceeding to be fully resolved on appeal, Applicants and
the Community Groups mention the Waiahole water case on 0 ahu
that is still continuing on its third appeal after fifteen years.
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the purpose, amount, and location of use
may not be modified without a new permit

being issued by the Water Commission. HRS
§ 174C-57(b). Declaration of Ken C. Kawahara,
attached.

Once an area is designated as a SWMA, as
Na Wai Eha was in April 2008, even those who
are currently using water in that area
(e.g., HC&S and Applicant in this case) must
apply for water use permits, and there is
no guarantee that all current uses. and
amounts will be approved. Waiahole I,
94 Haw. at 149, 9 P.3d at 461. Applications
requesting permits to continue existing uses
of Na Wai Eha water are still being accepted
until April 30, 2009. Declaration of
Ken C. Kawahara; Public Notice (Exhibit 3).%

In addition, OHA explains that existing and future
users of water will have to prove ip the SWMA Proceeding that
their uses are “reasonable-beneficial” and consistent with
the public trust in order to obtain water use permits from
the CWRM to use water diverted from Na Wai ‘Eha streams.™ The
SWMA Proceeding is also subject to the contested case process.®

Furthermore, regarding the CWRM's jurisdiction,
HC&S maintéins:

The Water Commission has “exclusive
jurisdiction and final authority in all
matters relating to implementation and
administration of the state water code.”
HRS § 174C-7(a); see also, Ko'olau Agr. Co.,
Ltd. v. Commission on Water Resource
Management, 83 Hawai'i 484, 489-90, 927 P.2d4
1367, 1372-73 (1996) (stating that “The Code
established the Commission on Water Resource
Management (aka, CWRM) and bestowed upon it
‘exclusive jurisdiction and final authority
in all matters relating to implementation and

BucsS’ Statement, at 5-6 (footnote omitted).
*See OHA’'S Suspension SOP, at 2.

¥See Community Groups’ Suspension SOP, at 3.
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administration of the state water code,
except as specifically provided in this
chapter.’”). "No state or county government
agency may enforce any statute, rule, or
order affecting the waters of the State
controlled under the provisions of [the State
Water Codel... inconsistent with the
provisions [therein].” HRS § 174C-4(b)."

The commission has thoroughly reviewed the Parties’ and
Participants’ filings on suspension. Against the backdrop
provided therein related to the CWRM proceedings, and based on
a review of the entire record herein, the commission finds it
appropriate to suspend this docket pending a decision by CWRM in
.the IFS Proceeding 'and the SWMA Proceeding for the réasons
discussed below.

As noted above, Applicants have requested, among other
things, a CPCN in their Application. The commission’s statute
governing CPCNs, HRS § 269-7.5, provides, in relevant part:

(a) No public utility, as defined in section
269-1, shall commence its business without
first having obtained from the commission a
certificate of public convenience and
necessity. Applications for certificates
shall be made in writing to the commission
and shall comply with the requirements
prescribed in the commission’s rules. The
application shall include the type of service
to be performed, the geographical scope of
the operation, the type of equipment to be
employed in the service, the name of
competing utilities for the proposed service,
a statement of its financial ability to
render the proposed service, a current
financial statement of the applicant, and the
rates or charges proposed to be charged
including the rules governing the proposed
sexvice.

Ysee HC&S’ Statement, at 4.

2008-0025 9



(c) A certificate shall be issued to any
qualified applicant, authorizing the whole or
any part of the operations covered by the
application, if it is found that the

applicant is fit, willing, and able properly

to perform the service proposed and to
conform to the terms, conditions, and rules

adopted by the commission, and that the
proposed service is, or will be, required by
the present or future public convenience and

necessity; otherwise the application shall be
denied.”

The commission finds suspension reasonable and
necessary in this instance because, until the CWRM allocates
water to Applicants and approves of Applicants’ usage, the
commission will be unable to determine whether Applicants are
fit, willing, and able to provide the proposed non-potable water
distribution service. As explained by the Consumer Advocate:

The c¢riteria for determining fitness and
ability consider the following. First, omne
considers whether Applicant has sufficient
finaricial resources to sustain operations,
particularly during the initial year(s) of
operation when the customer base is
developing. Second, one must ascertain
whether Applicant possesses the requisite
technical knowledge to operate the plant
facilities and ensure the reliable provision
of the proposed regulated service .in
accordance with the Department of Health and
Commission requirements. Third, one must
determine whether Applicant has adequate
plant facilities to handle the demands of the
potential customers. Last, especially in the
case of water utilities, one must determine
whether the 2Applicant is authorized to use
the water that is needed to provide the
proposed service.

The Consumer Advocate notes that the CWRM has
jurisdiction over who is authorized to use
the available water resources within the
State of Hawaii. Furthermore, Applicant is

YRS §§ 269-7.5(a), 269-7.5(c) (emphasis added).
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presently awaiting a decision by the CWRM on
its request for authorization to use the
non-potable water that is needed by Applicant
to provide the proposed service.

Based on the above, the resolution of Case
No. CCH-MA06-01 is critical to making a
determination as to whether Applicant will be
allowed to draw the non-potable water that is
needed for the provision of the proposed
service. Until a £favorable ruling is
received from the CWRM, Applicant cannot be
found fit and able to provide the proposed
non-potable water service,™

Moreover, until the CWRM issues water permits to
Applicants, Applicants cannot reasonably ascertain its service
territory, as required by HRS § 269-7.5(a). HC&S expands on this
point as follows: |

Because the Water Commission, through the
water use permit process described above,
will determine the specific locations where
Na Wai Eha water may be used, Applicant
cannot credibly describe, and this Commission
cannot reasonably determine, the service
territory until water use permits are issued.
By describing a 1large service territory
encompassing all areas within the potential
reach of their transmission infrastructure,
Applicant misleads the public and this
Commission into believing that Applicant can,
and will be obligated to, serve anyone within
the geographic area. In reality, Applicant
will be able to legally provide water only to
those specific areas yet to be approved by
the Water Commission.®

Furthermore, without adequate information about
Applicants’ projected customer base and the amounts of water that

Applicants will be allowed to divert from the streams,

Y¥Letter filed on  November 13, 2008, from the
Consumer Advocate to the commission, at 2.

YHC&S’' Statement, at 7.

2008-0025 11



the commission will not have sufficient information to make a
determination on Applicants’ proposed rates and charges in the
Application.

Compelling policy reasons also support suspension of
this docket. Under HAR § 6-61-1, the commission is obligated
*to secure the just, speedy, and inexpensive determination of
every proceeding.” To ensure a just and speedy resolution of
the docket and an efficient use of the commission’s and
the Parties’ and Participants’ resources, it is essential that
the commission suspend, rather than proceed, only to later have
to reprocess this or a new or amended application after
the CWRM issues decisions on Applicants’ ability to divert water.

The commission, however, does not intend for
a suspension period to continue indefinitely -- i.e., until all
appeals are exhausted in the IFS Proceeding and the SWMA
Proceeding. The suspension period will last until the CWRM
issues a decision in the IFS Proceeding and Applicants obtain
the necessary water use permits in the SWMA Proceeding.
The commission acknowledges that subsequent appeals of the CWRM
decisions may take many years, but at least the commission will
have some pronouncement from the CWRM on Applicants’ right
to divert water for the commission to proceed with its own docket
while any appeals of the CWRM decisions are pending.
The commission £finds this time period reasonable because,
as mentioned above, initial decisions are expected from
the CWRM in mid-2009. Also, as maintained by  HC&S,

“decisions by administrative agencies are given force and
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effect pending appeal. Each of the Water Commission’s
three decisions in the Waiahole Ditch case remained in effect and
have been implemented and enforced during the pendency of
the appeals.”” Moreover, as discussed further below, if for
any reason, decisions from the CWRM are delayed, the commission

may, in its discretion, reassess the circumstances and 1lift

the suspension.

Notwithstanding the suspension, the commission will
continue to have oversight over ‘Applicants. The fbllowing
conditions and requirements shall apply during the suspension
period:

(a) The status quo shall be maintained during the
suspension period. Accordingly; Applicants and their affiliates:
(i) shall maintain current rates and the current supply of water
to customers; (ii) are prohibited from adding any new customers;
and (iii) are prohibited from selling or transferring any of
their assets. Thus, Applicants shall not proceed with
the Proposed Lease and the Proposed Land Sale, as requested in
the Application. |

(b) Applicants shall be required to file semi-annual -
financial statements, which shall include a balance sheet and
income statement. The first report shall be due thirty days
after the reporting period covering Januvary 1, 2009 ¢to

June 30, 2009.

*HCgS’ Statement, at 12 n.8.
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(c) Applicants shall file a new or amended application
immediately aftex the necessary water use permits have been
obtained from the CWRM.

(d) Applicants shall file status reports every
three months addressing the status Sf the IFS Proceeding and
the SWMA Proceeding.

(e) The commission, at any time, may impose additional
requirements on Applicants, and lift or extend the suspension if,
in its discretion, it is reasonable and necessary to do so.

(£) The failure to adhere to the foregoing
requirements may result in further regulatory action as
authorized by law.

Because the commission decides herein to suspend this
docket, Applicants’ Request for Leave is dismissed as moot.
The commission will also reserve ruling on the completeness of
the Application and Applicants’ waiver reguests in the
Application. Likewise, it is not necessary for the commission to
set a deadline for the Parties and Participants to file

a Stipulated Procedural Order for the docket.®

gome Parties and Participants addressed in their filings
the issue of whether HRS § 269-16(f) should only apply to
rate increase requests and not to proceedings requesting a CPCN.
The commission did not ask the Parties and Participants to brief
this issue and it is not properly before the commission now.
The commission therefore declines to discuss the issue herein.
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IIT.
Orders

THE COMMISSION ORDERS:

1. This docket is suspended until the CWRM issues a
decision in the IFS Proceeding and Applicants obtain the
necessary water use permits in the SWMA Proceeding, unless
otherwise ordered by the commission.

2. During the suspension period, - the following
conditions and requirements shall apply:

(a) The status quo shall be maintained. Accordingly,
Applicants and their affilia;es: (i) shall maintain current rates
and the current supply of water to customers; (ii) are prohibited
from adding any new customeré ; and (iii) are prohibited from
selling or transferring any of their assets. Thus, Applicants
shall not proceed with the Propdsed Lease and the Proposed Land
Sale, as requested in the Application.

(b) Applicants shall be required to file semi-annual
financial statements, which shall include a balance sheet and
income statement. The first report shall be due thirty days
after the reporting period covering January 1, 2009 .to
June 30, 2009.

(c) Applicants shall file a new or amended application
immediately after the necessary water use permits have been
obtained from the CWRM.

(d) Applicants shall file status reports every
three months addressing the status of the IFS Proceeding and

the SWMA Proceeding.

2008-0025 15



(e) The commission, at any time, may impose additional
requirements on Applicants, and lift or extend the suspension if,
in its discretion, it is reasonable and necessary to do so.

(£) The failure to adhere to the foregoing
requirements may result in further regulatory action as

authorized by law.

3. HC&S’ Request for Leave is dismissed as moot.

DONE at Honolulu, Hawaii JAN =9 2009 .

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

By%/@

Carlito P. Caliboso, Chairman

> 240 & Gl

E. Cole, Commissioner

N ﬁ’r&.Q

Leslie H. Kondo, Commissioner

APPROVED AS TO FORM:

Kaiulani Kidani Shinsato
Commission Counsel

2008-0025.1aa
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CERTIFICATE OF SERVICE

The foregoing order was served on the date of filing by
mail, postage prepaid, and properly addressed to the following
parties:

CATHERINE P. AWAKUNI

EXECUTIVE DIRECTOR

DIVISION OF CONSUMER ADVOCACY

DEPARTMENT OF COMMERCE AND CONSUMER AFFATIRS
P. 0. Box 541

Honolulu, HI 96809

CRAIG I. NAKANISHI, ESQ.

SHAH J. BENTO, ESQ.

RUSH MOORE LLP

737 Bishop Street, Suite 2400
Honolulu, HI 96813

Counsel for Applicants WAILUKU WATER DISTRIBUTION
COMPANY, LLC and WAILUKU WATER COMPANY, LLC

AVERY B. CHUMBLEY

PRESIDENT AND CHIEF OPERATING OFFIER
WAILUKU WATER DISTRIBUTION COMPANY, LLC
255 East Waiko Road

Wailuku, HI 96893

BRIAN T. MOTO, ESQ.
CORPORATION COUNSEL

JANE E. LOVELL, ESQ.
DEPUTY CORPORATION COUNSEL
COUNTY OF MAUI -

200 South High Street
Wailuku, Maui, HI 96793

Counsel for COUNTY OF MAUI, DEPARTMENT OF WATER SUPPLY

DEAN T. YAMAMOTO, ESQ.

JODI S. YAMAMOTO, ESQ.
ALISON H.C. KUNISHIGE, ESQ.
YAMAMOTO & SETTLE LLLC

700 Bishop Street, Suite 200
Honolulu, HI 96813

Counsel for MMK MAUI L.P.
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ISAAC H. MORIWAKE, ESQ.

D. KAPUA'ALA SPROAT, ESQ.
KOALANI L. KAULUKUKUI, ESQ.
EARTHJUSTICE

223 South King Street, Suite 400
Honolulu, HI 96813

Counsel for HUI O NA WAI 'EHA and
MAUI TOMORROW FOUNDATION, INC.

PAMELA W. BUNN, ESQ.
LINDSEY KASPEROWICZ, ESQ.
PAUL JOHNSON PARK & NILES
1001 Bishop Street

Suite 1300, ASB Tower
Honolulu, HI 96813

Counsel for OFFICE OF HAWAIIAN AFFAIRS

MICHAEL W. ATHERTON DEVELOPMENT, INC.
WILLIAM S. FILIOS, Trustee of the William Filios Separate
Property Trust

BOYCE HOLDINGS, INC.

MTP OPERATING COMPANY, LLC

MAALAEA PROPERTIES, LLC

WAIKAPU PROPERTIES, LLC

C/0 MICHAEL W. ATHERTON

MAUI TROPICAL PLANTATION

1670 Honoapiilani Highway

Wailuku, HI 96793

J. DOUGLAS ING, ESQ.

PAMELA J. LARSON, ESQ.

LISA S. HIRAHARA, ESQ.
WATANABE ING & KOMEIJI LLP
999 Bishop Street, 23™ Floor
First Hawaiian Center
Honolulu, HI 96813

Counsel for MICHAEL W. ATHERTON DEVELOPMENT, INC.,
WILLIAM S. FILIOS, TRUSTEE, BOYCE HOLDINGS, INC.,

MTP OPERATING COMPANY, LLC, MAALAEA PROPERTIES, LLC, AND
WATKAPU PROPERTIES, LLC



Certificate of Service
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FARROKH A. IRANI

PRESIDENT, BOARD OF DIRECTORS

WAILUKU COUNTRY ESTATES IRRIGATION CO.
WAILUKU COUNTRY ESTATES COMMUNITY ASSOC., INC.
P.0. Box 491

Wailuku, HI 96793

JUDITH NEUSTADTER NAONE, ESQ.
P.O. BOX 1401 :
Wailuku, HI 96793

Counsel for WAILUKU COUNTRY ESTATES IRRIGATION COMPANY
And WAILUKU COUNTRY ESTATES COMMUNITY ASSOCIATION, INC.

NELSON CHUN, ESQ. -
HAWAIIAN COMMERCIAL & SUGAR COMPANY,

A DIVISION OF ALEXANDER & BALDWIN, INC.
822 Bishop Street

Honolulu, HI 96813

KENT D. MORIHARA, ESQ.
YVONNE Y. IZU, ESQ.

MORIHARA LAU & FONG LLP
Davies Pacific Center

841 Bishop Street, Suite 400
Honolulu, HI 96813

Counsel for HAWAIIAN COMMERCIAIL & SUGAR COMPANY,
A DIVISION OF ALEXANDER & BALDWIN, INC.
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Plantation osher 1
it io developing

i7at Mokuhau Road, Wailuku, upon which
water by boring wells to punp

water fron the basel fisbars in and under $he Vest Maui Youn-
tains; and s
£
WHEREAS, it will: be desirable for the Jounty to

pLY with wasers fyon Xeo Valley for

WABREAS, the sion deairss to supplement ite

Lhe of supplying water to its mild;

suMBl to Act 289, Serdes B-194, Session
Laws of the Terrisery Bf Rawatl, 1949 (Regular Sossien), the
fikrd, hereinafter vaferred to as

ed the power to enter into cautracts
5 and 4o develop and acquire property
Ping water resources, and to emer |
s as it shall daen proper for
person owning or having Juris-

execute this agrasment and on bebadf of the. Geunty; end

VHEREAS, %he BoaRdi on bebalf of the Goumsy, aud the
Plantasion desire to m&smo 8 new agreeasat which meets




Ry parties; and

itory does not desire to becoxme &
» and therefore the new agreezent

ect and provision muat be made
loan oancel the new agresment if the
gike inconsistent tharewith;

.in consideragion of the mutval proa-
jed, it is horoby covenanted and
%0 as follows}

or ¢o use such land for any purpose other than ite precent
use. '
2. 7The partigsiagree as follows with respeat to the
division of the water:fiva lao Tunnel aud Iso Stresm, said
mmnmmu%mu(a). bslow, to be in
perpatuity:
(a) that tgiend ineluding December 31, 1960 the

o3e




AT B A . TN

M

County may take frem m Tunnel wp to 1.5 million gallons of
water per day (24 hom). to the exteat such water is avail-

to furnish to the qungpuon through the cemyte distribu-
tica aysteam .5 nuuef}gaum per day, st the price of §20
per million gallone, zm domestic use in the camps and dwell-
ings of the qut.ion amioh are accasaible o such distrib-
ution aystems i

(b) thas mm after January 1, 1961 the County
ey take from Iap %up to 1 million gallens per day,
to the oxtsant such wm is available, without ebligation to
furnish eny thereof Plantation ao gforesaid;

(a) whav the. counby is aleo extitiod to 73,900
gallons of water per day.on account of land mow cwned by it
in the Town of Weil shall bave the right to take the

mmmwmﬁgﬂnlmmuﬁemm

rete not in gxeens of 3,900 gallons per day} provided, how-
ever, that if the comy_':trmtora any of itvae presently owned
water rights so the Pl.mauen as provided in paragraph 3,
below, a ummm in m anount of water ¢o which the County
is entitled under thiy piresraph shall be made at the rate
of 30,000 gallens per My

. per acre;

(d) shat thg Plentation is emvitled o all water
from ao Tunnel and frp Jeo Stream in excess of the smounts
stated above and way “gi#: such water from Imo Tunnel end lao
Strean at any point:

e




ifi%he Cousty does not take all of
the water frea Ino Tuzghl or from Iao Strems to whish it is
' i (a), (0) or (s) shove, the
Jimch water ot taksn by the County

appraioer, snd, 3n she Jlgs of the fatlure 4o to do, the party
which has appoimted the
person then mg the
Af Shat posisden 38 vaosiiy the position of Senior Judge in
yeara of service ot the :
tond appraiser, and w two appraisers
} shall select asid appoint a




k appoint & shird appralser within

shall fail teo sslect M
ten days after the of the segond qpralnr.

appraiser by m
Judge; the thres
procesd to dctomtm i matter in dispute and the decision
of any two dnell e "'m, sonclusive and hinding upon

both partien. :

be Albhough erritory ia 2ot a party to this
Agreszent it 4 & bas suzption hereof. that the Territery
will not, by virsue of s rights under other agreszents or
otherwise, teke sny acilgn which is inconsistemt with the
County'a agresnents b

Strean {exospt in a0 r« it ohares water the Qounty is
entitled So take under aph 2, above) or acquires or
sransfera waser rights fiao Yalley in a masmer prohibited te
the County under pavagriiih: 3, the Plantasion may cancel this
Agreement upon agsioe quuug to the Gounsy, and all of
the provisions hereof i thenceforth be of no. forcs and
effect. '
5. Bffegsive iately the Counky is relisved of
its obligution to pay vhi Plantasion not less than §9,000 per
yoar for water taiten inu a aysten, a2 provided An para-

S ween the Oounty, the Plantation

%) Any qmwuau of




agreed that the 1940 jgresnent will uet be extended bayond

Decexver 31, 1960; py
aball be deemed & walyn
whigh it may have und
the delivery of .5

gyAded, howsver, Shat Bashing herein
by the Plantation of any right

she 1940 Agreement ar otharwise to
Alion gallens per day at the rate of
$20 per million gallans for so long as the Territery and the
County assert any righkito l.5 million gallons per day as
provided in the 1940 Agp

SRAnt .

6 The County by approves, in perpstuity, the
location of the and permanent sassuent granted to
the Plantation by the nmégmory by exchange deed dated Decesber
23, 1940, resorded in a,iu Bureau of Jonveyances of the Terri-

aidon of OGrant 3343 to Claus Spreckels
LT i::iluku, Iah:d and Gounty :tt vbe
proxinate centerline
folLows ] .
A point on the smhu-
w sho 'rm y Plenta.

. Taat Norsh and 635‘52'1& g.s.
I ll Q! ae
mgasurad clukau from the true

5¢49 Loot w
601.72 feor}
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__ etammmt
anﬂ/armmmm;wudw
andfor for mm of move

. mmmmwm
 easemonts may ba usad. by the Gowsty
g public WaBSTYORER eystems
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own oxpense, at any ilig-or froa time %0 %4ms, S0 relocate
. Hines located within aaid easemente,

"to be operasive, said Skp
time and provided, fustligr, vhat said easememss shall term-
tnate 1f the Oounty stgli mos fulfill its obligasicns with
respact thersto as ,:od in this parnsuah 8 afver rosa-

the pipe lines Mcauq n said casengnss aball begome
the preperty of the PLgfkK Upon termination for any
other reason the Uounvgihall remove its pipe lizss trom
X v‘;'sion and rostore the ewface of
§in condition,

or under m. m , :
the Counvy of m l&llo 3
if any, of the mﬁt
shall also he sybject




(£) Thei@punty will at its own expensde main-
tain said pipe linesiln good and safe condition ard repair.

N

(g) ThoiBfantation hereby granta te the Geunty
the right from tinme Mm to ontor and qrous ite lauds
in the vicinity of s@%&nwnu to such extent as may be
necessary for the solg furposa of enabling the Gousty to
operave, maintain and¥apair said pipe lines.

y agrees to sxoraise all of its
uhl manner as to oocasAon the least
poasible imerferonce ¥ikh the use and enjoyment by the
Plantasion and its ¢ A of the lands of the Plantatsion.
Upon ths completien of My installation of or repairs vo any
of said pips lines, tHi®)
eans shall be rquwred*f""
(i} In

righta hereby m.d

h-4he axercise by the Geunty of the
ia cage the maintenance and repair
of said pips lines or § ailm to maintain ard repaiyr

the same, shall recult fiiidamages to any of the.land, oreps,
buildings, roada or ot wﬂm»onmm» belenging to the
Plantation or b0 any of J%s tenants, the Gounty will reimburse
the Plantasion and/or i affacted tenants of She Plantation

therefor.

(3) the Couply agreea to indexnify and hold

baruless the Flaptation §Ak 1ts tenants froa and against all
elaims, demands and suits whensoever aade er brought, on




of the rights hmhy granted
tion, censtyuetion, uwae, maine

to maintain sod ywpair tho

by the County AR MSWTace

pa iine at leaat b feet bolow the
ipil locate all naw pips Ainos within

ik of mot less than & fest below the

tien congonts % & Ageser depthe

¥ Fanants shall at 43l tines have the

above all gubsurfase pipe linss

pipe lines, hewsver caused, oxcept
or dazgge, or far any congequential

and its tenants fyem Gnd againet
ewita by whomsogever sade and

unt of any such gongegquential dasagee
will pay:, uhoagnd &3 tho game

all taxes, raten, agusagaents,

and oammmor every

L) 3 L]




.

shell coptimue in exigfince.

(a) 1f agihioy tiae any paveien of the lande
of the Plantation aubJAgs o eaid oasements shall be
condenned or taken by #lly governmental awthority or public
servics sompany, the oy shall eurrender $0 the Plan-
sation the part or paifliof the eascmeuts so condemned and
pnate as o the part or parta
sation and/or dasages payable by
on, including any damagea for
the County®s interest % the premises condewned, chall be
paysble to the fn, except that the County shall
have the right to
authority, but pat

distribution for irrigy
water from lao Tunrnal ¢
by the Qounsy md as

million m&nm m ngmu be increased by nho arount of
the reduction in gaid j nillion gallena per day. The

b

12e

2.
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County shall pay the qﬂa:. of bringing its water mains to
the points at which & kas delivery of sugh water frea

ipd the cost of any connegtions with
or intakes from the W or Strean. 7he basie charge for
water sold by the Planfig

visions of this par 5
gallens, such eharge thoh
For each 1l¢ by which
400 fuel oil (or its

ivalent), as posted dy Kahului

, 0il Company of Salifernia
tanks at Kahului, Naui, shall be

&2 aauon barrel, there shall be

for delivery into stoy
above or below §2.98

below $55.00 per millfhn gellons. Bach change in the basic
charge for water pnu% to the foregoing previsions shall
be offactive at the eomm ont of the firat menthly pericd
which follows the' offysfi
_ poated price. -

installed at any sm%a which is in excesp of the amount

of water required by Qounty to neat its domestic demand.
The delivery of water & purchased shall be made from the
County®s 18 inch main atithe intersectien Qt Moltuhau Road and
Harket Streat, Weil If sald wain shall “have insuffieient

capacity to carry this Gl tional waser without interfering

»13%




with the Gounsy's "ﬁlm of donestic water, delivery

' Road well aite. The Flanta-
-of bringing its waser pipes or
1d delivery poinhl.qul the cost

0 the County's main or well for
er to it. The cbarge to the

v shall be at the rate of $50.00
‘that quantity of water purchased
the amount per year that the

tion shall pay the odd
conveyoras to the af
of any connegtion
the delivery of well
Plantation for well
per aillion gallons £¢
by the Plantation up

A8 alloved to purchase more because
;_.;'Vmey water rights). The fore-
«00 per millien gallens shall be

y follows: For each'lg by which the
tanker prtco por pgl of PeSe 400 fuel oid (or its
equivalent), as poste Standard 0il Company of Calif-
ornia for delivery ipjja.atorage tanks at Kahului, Maui,

d price. Por all well water pur-
chased by tha Plentay An in exceas of Ghe amount which

the Plantation $s engg@u t0 purchase for $50.Q0 per

ST




million gallens subjp, to adjuetment as above provided),
hereinafter called oxu‘u woll water, the rate per million
gallons shall be the Gi "

shall be the sem of mi&-;msmh- (a) and (b) below:

(a) the mm annual fixed charges (that ia,
ifl‘"'

interest on bouds, W« and depreciation) properly
alloceble to the exs. Moluhau Road pumping station (that
is, wells, casings, ; ips, transformers, storege tank and
all appurtensnces withilh the well and reserveir lot) and
the annual cost of amify e and supervision properly
allocable %o said auﬁbn. all cnmm by the tatal gallons

punped at this atasion: gu- all purposes during the year.

{b) the annualielectric demand and ensrgy charges
paid by the Gounty ov%!m above the chayges it would have
paid if the exoess wou; water had not baen furnished to the
Plantation, divided by'sho nuzber of gallens of said excess
woll water furnished %ilp Plantation during she year.

A1) figures used shalifbe those of the calendsr year in which
the delivery was lctngu.y made to the Flantation. The County
ahall aesticate ita mum punping cost from time %o time and
6o advies the Pl.maq% which shall make amy payments due
on the basis of such egtiuates. The Gounty shall determine

. for the year as soon as possible
afver the end of the L ad and gdviae the Flantation aund at

that time appropriate ggaumm; in tho payments made on the
basis of the estimate punping cost for the year shall be made

»15%
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by the Phantebisn orifl

KR

County, &8 the chse Khy be. The
gBho right at all Peasopible Simes
to inspect %he booke Bl records of the Gounty Vo chack the

ageurasy of the Goun estinetes or dstorminetion of its
puspiog 0ust 4pd Shelifbpricty of allocatdon-of costs te
. at ita own euparss install and
maintain An ¥ qewrate operating semiition suit~
able Veasurs meders fiifoh will aseure to tiw savisfagtion

rate ensureneny of ALL Wator
a sute She GUWNNYte systen from
Buresns Guch mabaus shall bs loe
, which the Gounty takes water frem
1o Tunnad s from 3§D Stream. Resdings oF the Vencwri
mtmahnl&h SakgRiind ol gred johnbly by & Pepreseatasive
representative of the tounty esch
wesk when the weakly ¥boord obart is changed, end pay~
rqidar shall ba bassd on such resdings.
he water uesd Ly the Gounty end a
liovd ohort obell be fupnlehed overy

fion shall at 1t own empsase install

Wiy aceurate opsrating conditdon a

fioe which Will ansurs %o tho catise
A Aogurate EesaUReNERy of All water




3. ¥
in accordance with
and paid within 30
monthe

Sl for water purchagsd by either party.

TR

55 following the ond of each calendar

November 1, A9%h, &

ant shall beocsns effeutive ap of
ii fish the emeoptien of tha provisions
Bocesbor My 1980

TN VIINESS B
acting for and en ba}

authority granved

EGF, the MADI GOUNEY WATERWORES BOARD,
¥t of the County of Maul pursuant to

W, and WAILUEU BUGAR GUOPANY, by ite
duly authorised Rave exscuted this

Party of tho
Approved as £0 form:
(8gd) WENDELL F. CROCKRTT

Attorney, Maui County Water Board 170




f of sald Board by suthority
R. YASUL .




VY NI --gw»ﬂ ~ . AT AP PTN  E

ra)

TERRTTORY OF wm
GITY AND GOUNTY OF G

n this _%__ day of -—W—-—-—-' 1954,
vofore ma appeared . and

By G: A CBOME — .wmpmummmo
who, being by as dulifipwarn did say, that $hey are

Pm LU~ . E—
vaspoctivaly, of WASLUKU SUGAR COMPANY, @ Hawaii corporatienj
that the sopd nﬁuﬁ% ths forageing inatyument is the
sorporate ssa) of a@a corporations that said instrument was
oigned and gealed of gaid m’bm by guthority
ef ita Board of Du-gg}ara; and said ws. DAVIS
and k. G & % : aaknmgea that they

ke froc act and deed of said corporetion.

¥y Cozmisaton expires June 30, 1957
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AU COUNTY WATERWORKS BOARD
CEMTRAL OFFICE-KNERUI, MAW, T o,

TEN-FOOT EASEMENTS FOR WATER LINES

I. 1A0 TUNNEL INTAKE TO J. DUARTE'S Lot
e, H .o 2. IAD TANK TO MALAKO LANE
R T, ’ 3. SPRECKELS DITCH TO WAIALE DRIVE
! (ALONG MAKAHALA LANE)
‘ 4. PIIHANA ROAD TO NAT'L GUARD BDRY.
WAILUKU DISTRICT, MAU), T. H,
Troceg oy 1.0

4optoend By, .J.é?/ "'.47'..._

Deta-Auq. 4 03




& Ton (20) P4
Afs 4452 gnd Ly O, A
the cantor ifne of

wide Easement ob Rortions of L. Ce
$30, aituate at Walluku, Maut, Tolle,
sanozent being ao follows:

point a% the isteywsckion of this

n beundry of ot smed by the

Kse 751), the cosrdinates

- UeBeOo and GeSeTrigmgulation
Stavion SLFTEY being J6s08 foet North and Jhyfll.51 feut

- %0 & paint, thonos .

3. BhH*I4Y. Byl Seot along same to & poing thense

5¢ 254M48¢ foot aloag same % @ pointj thonce
6 asemer Loy
To  R62%0Y ‘foot along sams to @ paint) thence
8. 256034 72,80 oot aleng eame te & peint; shemss
e 3A48320. M alang sama %94 podnty thanco

L. 270%6% 16348 feet aleng sans to & podnt; thenes

18 23333 54 fest to a point the
T BEBT B e ki Soviny of 168 umed vy




of the lands of Pohakauhi and

and dessribed in BePy 1937, Lo Ce

Be Batley, situatie in ¥atlukw, Maui,
satd right-oferny badng as followat
» &t tho interaestion of this right~
£ the Iao Reservely Jot, the ceordi-
1 roforred 19, 49 Us 8o Co and
on TLUKE® boing 30337 feos North

amumm

Te H.. the m
Bogluning &t &
rates of sald point &
Ge 3. Trigsgulation §
and 556h9¢ fous
clockwise frem true §
1o 27 31
Re n‘i}’
3o BTnER?

feat to a pointj thence
feat to & polaty m
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posd

Ro Pipelins w{;w. trough,
o:mmwl..n.u.sma
$ Gumm,mtl.andhﬂo

Wlﬁ“ “-‘-x
“.3”‘.“%. '
mu.r.xs.mcm Tdne of sadd eyweRss heing 88

d to the Ue Se. a‘ m G786
pRatle being 548473 feet North and

1,498.92 Loes Wamt,

L. asmen

2. 276Mgr
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RRIBT. 2

of the lond of GRANE 3343 situate in
Te He, the Coukew 3no of said

at on tha North side ¢f the Piihana

f sald point of heginnding roferred

and 923.35 foob Wagh and rumning

d cleckwise Drem time Souths

foot aleng tho. nawth side of Pithana
Read to %ml thence

feat along Pm Road %o a point
on south Jide of the Boady thenco}

Bxhibir 2
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19, faet along sams to B pointy thence

g3 fout -alemg oame'te podnts thonce

il foot along caun %9 & Point} thonce

faot along same %9 & point interasot-
ing the Fafiritilo National Guard
Conp Site bowulery, the coordi-
natas boing GM-SS feet North
and 1,464455 fagt East weferred
to srianguiabion station "Luke.”

21,
22.
23,

o M WX e




mmmm%«pw corparation, dated:Puve 23, 1924,
Wumnwﬁmmummu
mnuummg*mm. wherein Havadtan Qoumeraisl

b ahall ot be Gousidered a viclation
O‘W“ﬁlm 3 of gasd Exchange

ummmmm
AN, LEMETED

By, (sg.s (:_. B, WIGHTMAN
- ¥ice Fres.
By_(8gl;) JAS. P, MORGAN
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6o
7o
8o
9o
3.

iz,

3.

15

16,

17.

18,

14 foot along SMRR.49.A-podnt on the

' north aide.of She Boady thease

£ foot along saRa %0 & oint on the south

side of Wuo Bogdy hence

40P foot along Same._t9. J4ns on the north

: side of the Reads Shence
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October 27, 2004

To: George Tengan, Director, Department of Water Supply, Via Fax: 270-7951
From: Clayton Suzuki

Subject: Agreement concerning withdrawal from Iao-Waikapu Ditch

Effective December 1, 2004 please send data of water used from the Iao-Waikapu Ditch
per item #3 of the Jao-Waikapu Ditch agreement dated June 9, 2004.

Wailuku Agribusiness Co.
Attention: Fred Tacla, fax: 242-7068/phone: 244-7051

255 East Waiko Road
Wailuku, Hawaii 96793
Please call me should there be questions at 244-2208.

Fred Tacla, WACI

oyl

258 EAST WAIKO ROAD + WAILUKU, MAUI, HAWAI 96793-9355 « TELEPHONE (808) 244-3570 « FACSIMILE (S08) 242.70F5
A Subsidiary of C. Brewer and Company. Limited
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AGREEMENT CONCERNING WITHDRAWAL
FROM THE IA0/WAIKAPU DITCH

%HIS AGREEMENT, made and entered into this 2 % day of

, 2004, by and among WAILUKU AGRIBUSINESS CO., INC., a Hawaii
EGrporatian, whose mailing address is 255 East Waiko Road, Wailuku, Hawaii 96793, referred 10
as "Wailuku”, and the COUNTY OF MAUJ, through its DEPARTMENT OF WATER
SUPPLY, whose principal place of business and mailing address is 200 South High Sureer.
Wailuku, Hawaii 96793. referred to as “DWS™.

WITNESSETH:

WHEREAS. on December 1, 2002, the Board of Warer Sypply of the County of
Maui entered into an agreement with Alexander & Baldwin, Inc.. Hawaii Commercial and Sugar
Company, Inc., Wailuku Agribusiness Co., Inc., pursuant to which the Department of Water
Supply has had the ability 1o withdraw from the Iao/Waikapu Ditch up 10 1,500,000 gallons of

water per 24 hour period;

WHEREAS, the December 1, 2002 Agreement between Board of Water Supply
and the referenced parties will terminate on November 30, 2004;

WHEREAS, DWS has requested Wailuku 10 permit DWS 10 continue 10
withdraw surface water from the lao/Waikapu Ditch for the purpose of easing the dcmand on the
lao Aquifer ground water resources; and ‘

WHEREAS, such water currently is being used by Wailuku; and .

WHEREAS, Wailuku is willing to provide such water in order 1o accommodare
DWS:

NOW, THEREFORE. IN CONSIDERATION of mutua) promises and
agreements of the parties, the paries hereto agree as follows:

1. Term. The term of this Agreement shall be three years, beginning
December 1, 2004 and ending November 30, 2007.

o

Water. From the water collected by Wailuku in the Tao/Waikapu Ditch
system. Wailuku shall make available 1o DWS. at the location along the
lao/Waikapu Ditch. as identified in Exhibit “"A”. attached hereto and
incorporaled herein by reference (the “Delivery Poim™), which locarion is
downswream (but not within 235 feet) of the existing lao/Waikapu Dirch
gauging station. up 10 Three Million Two Hundred Thousand (3,200,000)
gallons of water per twenty-four hour period; provided, however, that, as
soon as passible upon notice from Wailuku or its authorized representative
that the flow in lao Swream is below 11.5 million gallons of warer for the
~ immediately-prior twenty-four hour penod, as measured by the U. S.

85643 prm I
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Geological Survey gauging station located at lao Stream at Kepaniwai Park
near Wailuku, DWS shall cease all withdrawal hereunder from lao/Waikapu
Ditch for so long as the Jao Stream flow remains below 11.5 million gallons
of water per.iwenty-four hour period. As soon as possible. Wailuku will
provide wrinten notice to DWS when the flow in lao Stream exceeds 11.5
million gallons for a 24 hour period, such that DWS may then continue its
withdrawal of water, as autharized hereunder. '

The net amount of water withdrawn from the lao/Waikapu Ditch shall be
calcnlated by DWS from the three meters' installed and maintained by
DWS, at its sole expense; said meters are located immediately after DWS'
intake from the Iao/Waikapu Ditch immediately before DWS' micro-
filwration unit. between the micro-filuration unit and the DWS storage tank.
DWS shall provide conrinuous access 1o Wailuku to the three DWS meters
in order for Wailuku to verify the meter readings. DWS shall maintain the
meters within two percent (2%) accuracy and test them on a reasonable
periodic basis (at least quarterly) and provide such testing results 10 Waj luku
immediately after obtaining such testng resulis.

Charges. In return for the access granted by Wailuku 10 DWS 1o Wailuku'’s
water system and for providing the withdrawal of up 10 3,200,000 gallons of
water available 10 DWS, for said 24 hour period, DWS shall pay to Wailuku
a fixed transportation fee of $0.48 per thousand gallons delivered. The
gallons delivered shall not include water used for back washing. as long as
such back washing water is placed back into Wailuku’s warer system. DWS
shall pay the fee, plus the applicable general excise 1ax on the same. i is the
intent of Wailuku and DWS that DWS shall pay for the actual ner amouni of
wager withdrawn from the lao Waikapu Diich (excluding water used for
back washing filters and returned to the lao/Waikapu Ditch and/or the
Waihee Ditch).

Commencing on December 1. 2004. or earlier. as otherwise agreed 10 by the
parties in writing. DWS shall pay the faregoing fees 10 Wailuku on a
monthly basis. The payment shall be made by DWS 10 Wailuku on or
before the 10th day of the month following the month in which the water is
withdrawn. Payment of the foregoing fees 10 Wailuku shall fully and
completely satisty the obligation of DWS for the pavmen of fees required
under this section. Interest rate a1 1% per month shall be applied 10 any Jate
payments. Concurrent with the payment of the fees described in this

' The threc meters installed and maimained by DWS include Meter | which is the meter from the dich 10
the intake: Meter 2 which is the meter from the intake 10 the filter system; and Meter 3 is the meter from
the filter 10 PWS’ 1ank. The back wash which DWS will not be charged 1s the volume under Meter |
{ditch to the intake) minus the volume under Meter 3 (the gallonage from the filter system 10 the
distriburion tank). The back wash shall not be charged 1o DWS as long as DWS places the back wash

83643 prm

watcr to the lao/Waikapu Ditch system and/or the Wa.iee Ditch system.

(%)



- Jun=23~2004 04:25pm  From-MANCINI WELCH & GEIGER LLP 8082700258 T-288  P.007/017 F-882

PI

83643 prm

section, DWS shall provide Wailuku with a report disclosing its daily meter
readings, from each of the DWS three meters for the month jn question. as
well as the compuration of fees. DWS may avoid transportarion fees with
regard 10 water it withdraws from the lao Waikapu Ditch during testing by
returning such water (other than samples 1aken for testing) 1o the
lao/Waikapy Ditch or the Wajhee Ditch. DWS shall dacument the taking of
the water by testing and the return of the waer 1o either the lao Waikapu
Diich or the Waihee Ditrch. Copies of all test reports shall be provided to
Wailuku. :

License bv Wailuku 1o DWS. Wailuku hereby grants to DWS a license to
enter into Wailuku Jands identified on Exhibit A” for the purposes of
carrying out DWS’ rights 1o withdraw water from the lao/Waikapu Diich
under this Agreement. This license shall be coterminous with this
Agreement and shall end on November 30, 2007, unless earlier terminated
by Wailuku, as provided herein, including any breach by DWS.

No Third Partv Bepeficiaries. Nothing in this Agreement shall be construed
as giving any person or entity, other than the parties hereto and their
successors and assigns, any right, remedy or claim under or in respect 10 this
Agreemem or any provision hereof.

Operation of the Micro-Filtration Unit. DWS shall be solely responsible for
the operation of its micro~filtration unit, as well as for the repair and

maintenance of the unit and the electrical and other costs 1o operate the unit.

Indemnification With Respect to the Use and Qualitv/Quantity Water. To

the. extent permined by law. DWS shall defend, indemnify and hold -
harmless Wailuku, its subsidiaries and affiliates, including its directors,
officers. employees, agents. and representatives from and against any claim.
damages or liability, suit or action brought against it (including ali costs and
expenses resulting therefrom, including reasonable atiorney’s fees) arising
out of or in cannection with the use and/or quality and/or quantity of warer
withdrawn by DWS from the lao Waikapu Ditch pursuant 10 this
Agreement. including without limitanon. any claim for personal injury (or
drath) or loss of property based upon the use, quality or the quantity of such
water withdrawn by DWS,

Indemnification With Respect 1o Use of Premises. To the extent permined
by law, DWS shall defend, indemnify and hold harmless Wailuku against

any claim. suit or action, liability, damages incurred or suffered by Wailuku,
including all costs and expenses resuliing therefrom including reasonable
attomey s fees. including without limitation a claim for personal injury or
death, or loss of propenty arising out of or in connection with or based upon
use by DWS of the propernty of Wailuku under this Agreement, including the
occupancy by DWS, its employees, agents, contractors, licensees, assignees
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of any of Wailuku’s lands. whether leased or owned in fee by Wmluku.

' including but not limited 10, roads, wails, the Delivery Point, or the

Tao/Waikapu Ditch. To the extent permitted by law, DWS shall reimburse

.Wailuku for all of its costs and expenses, including reasonable anomeys’
~ fees, incwired in connection with the defense of any such claims, suits or

actions.

| Acceptance of Water Delivered. DWS hereby represenrs that it accepts the

delivery of warer from Wailuku at the Delivery Point and the Iao/Waxkapu
Dirtch in its "AS IS” condmon

Action by Stare of Hawaii Commission on Water Resource Management. {f

during the term of this Agreement the State of Hawaii Commission on
Water Resource Management shall by the designation of the lao/Waikapu
Ditch, and/ar by the adoptian of an instream restoration plan, or other
action, reduce the water available to Wajluku, then Wailuku shall have the
option at its clection, in its sole discretian by writnen notice 1o DWS, 10
terminate this Agreement ar to reduce the water available to DWS under this

Agreement.

Risk of Loss. DWS shall hold all equipment, machinery and other property
whartsoever at the micro-filtration unit site and or upon any Wailuku
property in connection with this Agreement ar its sole risk, and shall save
Wailukuy harmiess from any loss or damage therero from any cause
whatsoever,

Public Uiility. Neither party shall artempt to have the Public Utilities
Commission of the State of Hawaii (PUC) nor any orher regulatory agency
exercise any regulatory authority over any mauer set forth in the Agreement
If the PUC or any other governmental regulatory agency should, exercise
any regulatory authonty over any matter set out in the Agreement, or seek 10
obrain regulatory authority over Wailuku, or the lao/Waikapu Ditch (or any
portion thereof) as a result of any maner set forth in the Agreemen, or use
this Agreemem in any manner in support of its attempt so to oblain such
regulatory authority. Wailuku may. in its sole discretion, by written notice to
DWS, terminate immediately the Agreement, and shall be entitled to enforce
such tenmination through any and all legal means available.

Assignment. DWS shall not, without the prior wrinien consent of Watluku,
which cansent shall be exercised 1n their absolute discretion. wransfer,
assign, morigage. sublease, sublicense, or otherwise encumber, this
Agreement or any portion thereof. No permitted assignment or other
ransfer of this Agreement or any portion thereof shall relieve DWS of any
of 11s duties or obligations hereunder.
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14,

16.

17.

18.

-Permits. DWS 'shall obmain al] governmenial permis. approvals or the like
" at its sole expense, required for the uses, acrivities and operarions. which are

contemplated by this Agreement.

Govemnmenr Regulations, DWS shall observe, perform and comply with all
applicable government laws, ordinances, rules and regularions applicable 1o
any of the marters set out in this Agreement. DWS shall observe and
perform the terms and conditions of any government permir that it obrains
under this Agreement.

Condemnation. If at any time any of the property utilized and enjoyed
under this Agreement by DWS, including bur not limired 1o, lands owned or
controlled by Wailuku in fee or lease, roads and the lao/Waikapu Dirch, or
any portion thereof, are 1aken or condemned by any authoriry having the
power of eminent domain, then and in every such case, all compensation
and damages payable for or on account of any such property shall be paid 10
and be the property of Wailuku, as appropriate, without any apportionment
thereof 1o DWS, provided that DWS shall be enritled 10 recover only from
the condemning authorily compensation and damages payable only for or on
account of any improvements erected by DWS on such property and for any
and all damage 1o DWS’s business by reason of any condemnation as may
be separalely awarded. Ivis hereby expressly agreed that DWS has no estaté
or interest of any kind or nature whartsoever in such lands which are covered
by this Agreement or in the lao/Waikapu Dirch System. [n the event that the -
condemning authority takes any such land or the lao/Waikapu Ditch. or any
portion thereof, so as to render the purpose of this Agreement impractical. in
Wailuku's sole discretion, this Agreement shall terminate, and Wailuku, as
applicable, shall be entitled to enforce such 1ermination and condemnation
recovery as provided for herein through any and all legal means available.

Condition of Premises/Assumption of Risk. DWS hereby agrees and
acknowledges thar Wailuku has not made or will not make any
representations or warranties, implied or otherwise. with respect 10 the
condition of the water and/or lands referred 10 in Section 2 of this
Agreement or of the Jao/Waikapu Ditch, including but not limited 1o the
Delivery Poim. including any dangerous or defective conditions exisiing
upon or with respect 10 such lands and/ar to the lao/Waikapu Ditch, whether
or not such conditions are known 10 Wailuku or reasonably discoverable by
DWS. DWS accepis each enry upon such lands and use of the lao/Waikapu
Ditch with full assumption of the risks and consequences of said conditions.

No Liens. DWS shall not commit or suffer any acy or neglect whereby the
land referred 10 in Secuon 2 of this Agreement. or the Jao/Waikapu Ditch,
including any improvements thereon, or DWS’s interest in the same al any
time during the term of this Agreement, shall become subject 10 any
artachment, lien, charge or encumbrance whatsoever, and, 1o the exient
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permitied by law, shall indemnify and hold harmless Wailuku against all
liens, charges and encumbrances and all expenses resuliing therefrom,
including reasonable anomey’s fees. '

Hazardous Substances. As used herein, the term “Hazardous Material”
means any hazardous, infectious or toXxic substances, material or waste so
designated or described, presently or in the furure, by any environmental law
of the United S1ates, the Srate of Hawaii, or the County of Maui, or so
designated ar described by any government agency aushorized vo enforce
any such environmental law. DWS shall not cause or permit any Hazardous
Maierial 10 be brought upon, kept or used at or about the properties which
are referred 1o in Section 2 of this Agreement (which, for the purposes of
this Section, are collectively referred 10 as the "Premises™). If the presence |
of Hazardous Maierial at the Premises caused or permiwed by DWS results
in the contaminanon of the Premises or the Jao/Waikapu Ditch by
Hazardous Materials otherwise occurs for which DWS is liable 1o Wailuku
for damages resulting therefrom, then, 1o the extent perminied by law, DWS
shall indemnify and defend Wailuku from any and all resulting claims,
judgments, damages, penalties, fines, costs and liabilities or losses
(including without limitavion, diminution in value of the Premises or the
lao/Waikapu Ditch, damage for the loss or restriction on use of any part of
the Premises or the lao/Waikapu Diich, antorney’s fees and expert fees).
Such obligation of DWS 10 so indemnify Wailuku includes, without
limitation, any liability incurred in connection with any investigarion of site
condirions or any clean-up, and any remedial. removal or restoration work
required, because of any Hazardous Material being present in the soil or
ground water on or under the Premises. Without limiting the foregoing, if
the presence of any Hazardous Material at the Premises caused or permitted
by DWS results in any contamination of the Premises or Jao/Waikapu Diich.
DWS shall promptly 1ake all actions ar i1s sole expense necessary 10 return
the Premises or lao/Waikapu Diich 1o the condition existing prior 1o the
introduction of any such Hazardous Material.

Shutdown of Ditch. Nothing in this Agreement shall be deemed to prevent
Wailuku from shutting down all or pan of the lao/Waikapu Ditch system
permanently or temporarily, as necessary or desirable in Wailuku’s sole and
absolute determinartion because of repair work being done 10 the
lao/Waikapy Ditch system, or because of operauonal or safety concems,
there being no representation, warranty or guaranty by this Agreement that
Wailuku will continue 10 operaie the Jao/Waikapu Diich. In the eventof a
permanent shutdown, this Agreement shall be deemed verminated. If'a
shuidown is temporary, this Agreement shall be suspended for the duration
of the shutdown.
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Force Majeure. Wailuku shall not be respansible for any failure 1o make
avajlable the water that is the subject of this Agreemeny, if such faijure

arises out of or results from an event of force majeure including, withour -
limitation, Act of God, strike or other labor trouble, narional emergency,
war, riot or other civil disturbance, saborage, failures or delays in
transportation, inability to secure raw materials, parts or supplies. rules,
regulanions, arders oy directives of any governmental authoriry or the order
of any court of competent jurisdiction. or any other cause, contingency or
circumstance not subject 1o either of its reasonable control which prevents or
hinders the availability of the water. '

Termination of Apgreement. Wailuku may 1erminate this Agreement in the
event that DWS is in defauli under this Agreement by failing 1o observe or
perform any or all of the covenants contained in the Agreement.

Power and Authority: Wailuku has the full power to consummate the
transacuon pravided for in this Agreement. The execution and delivery of
this Agreement by Wailuku has been duly and validly authorized by the
necessary corporale action on the part of Wailuku and this Agreement
constitutes the legal, valid and binding obligation of Wailuku.

DWS has the full power 1o consummate the transactions provided for in this
Agreement. The execution and delivery of this Agreement by DWS and the
consummation of the transactions herein have been duly and validly '
authorized by the necessary action on the parn of DWS and this Agreement,
constitutes the legal, valid and binding obligation by DWS.

Independent Conuractors. The parties understand angd agree that each of
them has entered upon this Agreement as an independent coniractor. The
parties do not intend to create a partership or joint venture berween or
among them by this Agreement. The parties do not intend to create a
principal and agent relationship between or among them by this Agreemen.
No party has any authority or power to act as the ageni for or bind the other
in respect 10 any matter whatsoever.

Notices. Any notice required or perminied to be given under this Agreement
shall be in writing and shall be deemed to have been delyvered when (i)
personally delivered, (ii) semt by facsimile transmission, or (iii) sent be
certified or registered mail. postage prepaid, return receipi requesied, to the
address or facsimile number as the party 10 whom notice is 10 be given may
provide in a written notice 10 the other parties. Notice also shall be deemed
10 have been delivered when given pursuant 1o more expeditious means,
such as telephone or e-mail, as mutually agreed upon by the parties. If such
moare expeditious means is by other than writien mearns, subsequent writien
notice shall be delivered pursuant 10 (1), (i1) or (iii) above within twenty-four
hours.
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If 10 DWS:

If 1o Wailuku:

Deparmment of Water Supply _
County of Mauj '
200 South High Stureet -
Wailuku, Hawaii 96793

. Amn: Director, Department of Water Supply

Facsimile No.: (808) 270-7931
or

Warer Treatment Plant Operarions Manager
614 Palapala Drive

Kahului, Hawaii 96732

Facsimile No.: (808)

with copy to:

Deparmment of the Corporation Counsel

County of Maui

200 South High Street

Wailukn, Hawaii 96793

Arn: Edward S. Kushi, Jr.. Deputy Corporation Counsel
Facsimile No.: (808) 270-7152

Wailuku Agribusiness Co., Inc.
2535 East Waiko Road

Wailuku, Hawaii 96793

Attn: Avery B. Chumbley
Facsimile No.: (808) 242-7068

with copy 10:

C. Brewer and Company, Limited
P. O.Box 1826

Papaikou, Hawaii 96781-1826
Ann: General Counse)

Facsimile No.: (808) 964-8426

and with copy 10:

Manciri. Welch & Geiger, LLP
33 Lono Avenue Suite 470
Kahului, Hawati 96732

Aun: Paul R. Mancini
Facsimile No.: (808) 871-0732
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26. Cogmmgg This Agreement may be executed in two or more -
counterparts. each of which shall be deemed 10 be an original, but all of
whxch shall constirute one and the same insrument.

27. Facsimile. Fax(facsimile) copies of this executed Agreement shall be fully
binding and effective for all purposes whether or not original executed
documents are transmitied to Escrow. ' Fax signatures on documents will be
treated the same as original signatures. However, each party agrees thar it
will promptly forward originally executed agreements 1o each other.

IN WITNESS WHEREOF, the parties hereto have caused this instrument 1o
be duly executed on the date first above written.

WAILUKU:

Beverly . C@Q}le

Its Secretary

DWS:
COUNTY OF MAUI

Alan M. Arakawa
Its Mayor

83643 pras 9
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Its Mayor

APPROVAL RECOMMENDED:

ﬁ?’ >
— Geo-rge . > Q
- Dixector of Water Supply

Z LA\
Keith Regan
e Director of Finance

APPROVED AS TO FORM
AND LEG

Please 1ype or print name above)
Corporarion Counsel
County of Maui

B2575 prm 10
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= STATE OF HAWAIl | )
' ' _ ) SS.
COUNTY OF HAWAI )
Onthis_ 1?™  dayof May , 2004, before me appeared

AVERY B. CHUMBLEY and BEVERLY Y. CRUDELE, 10 me personally known, who being
by me duly swom or affirmed, that th?y are the PRESIDENT and SECRETARY. reSpeétively, of
Wailuku Agribusiness Co., Inc.. 2 Hawaii corporation, and that the foregoing instrument is the
corporate seal of said corporation by authority of its Board of Directors, and said officers

acknowledged said instrument 1o be free act and deed of said corporation.

IN WITNESS WHEREOF, 1 have hereunto ser my hand and official seal.

)%«_\ PIWS . L 3.

Name: Naora Rosario
Norary Public, State of Hawaii

My commission expires: 12-13.2006

¥3643 prm N
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STATE OF HAWAI )
. )SS.

COUNTY OF MAUI )

On this day of JUN 9 o »2004, before me appeared ALAN
M. ARAKAWA, 1o me personally known, who being by me duly sworn did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, in the capacity
shown, having been duly authorized to execute such instrument in such capacirty, and that the
seal affixed 1o the foregoing mstrument is the lawful seal of the said County of Maui, and thar
the said instrumeny was signed and sealed in behalf of said Counry of Maui by authority of its
Charter, and the said ALAN M. ARAKAWA acknowledged the said instrument 1o be the free act
and deed of said :County of Mau.

IN WITNESS WHEREQOQF, I have hereunto set my hand and official seal.

My commission expires:

82575 prm 13
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AMENDMENT TO AGREEMENT CONCERNING
WITHDRAWAL FROM THE IAO/WAIKAPU DITCH

This Amendment is made this 29th day of _November ’
ZQEZ_, by and between WAILUKU WATER COMPANY, LLC, a Hawaii
limited liability company (successor in interest to Wailuku
Agribusiness Co., Inc.), whose address is 255 E. Waiko Road,
Wailuku, Hawaii 96793,‘hereinafter referred to as "Wailuku", and
the COUNTY OF MAUI, through its DEPARTMENT OF WATER SUPPLY,
whose address is 200 S. High Street, Wailuku, Hawaii 96793,
hereinafter referred to as "DWS",

WITNESSETH:

WHEREAS, Wailuku Agribusiness Co., Inc. and DWS
entered into that_certain unrecorded Agreement Concerning
Withdrawal from the Iao/Waikapu Ditch dated June 9, 2004,
hereinafter called "Agreement"”, wherein Wailuku Agribusiness
Co., Inc. allowed DWS to withdraw surface water from the
Iao/Waikapu Ditch for the purpose stated in said Agreement; and

WHEREAS, Wailuku Agribusiness Co., Inc. assigned its
interest in said Agreement to Wailuku; and

WHEREAS, Wailuku and DWS wish to amend the Agreement
with respect to the term of the Agreement;

NOW, THEREFORE, the parties hereto agree that the
Agreement is hereby amended to extend the term of the Agreement

from December 1, 2007 to February 29, 2008.

285867-20/jmt/11/21/07 1



No other amendments are made herein, and Wailuku. and
DWS do hereby ratify, confirm and acknowledge as being in full
force and effect all of the terms and conditions of the
Agreement not amended hereby.

The parties hereto agree that this instrument may be
executed in counterparts, each of which shall be deemed an
original, and said counterparts shall together constitute one
and the same agreement, binding all of the parties hereto,
notwithstanding all of the parties are not signatory to the
original or the same counterparts. For all purposes, including,
without limitation, recordation, filing and delivery of this
instrument, duplicate unexecuted and unacknowledged pages of the

counterparts may be discarded and the remaining pages assembled

as one document.

IN WITNESS WHEREOF, Wailuku and DWS have executed this

instrument the day and year first above written.

WAILUKU TE PANY, LLC

By

AVERY B. ]CHUMBLEY
Its e

"Wailuku”

28586T-20/3mt/11/21/07



APPROVAL RECOMMENDED:

ik, AL

COUNTY OF MAUI, through its
DEPARTMENT OF WATER SUPPLY

By %A&wﬁm\

CHARMAINE TAVARES
Its Mayor
” DWS ”

Director of Water Supply

A M,

g?V1 ﬁ ﬁ ——
Director of Finance

APPROVED AS TO FQ
AND LEGALITY:

‘,,ff::::;EEE:::::;;;zr

Deputy Corporation Counsel
County of Maui

28586T~20/3mt/11/21/07



STATE OF HAWAII
) SS.

COUNTY OF MAUI )

On this ﬂ day of _M/ . 20“4’, before me
personally appeared AVERY B. CHUMBLEY, to me persocnally known,
who, being by me duly sworn or affirmed, did say that such
person(s) executed the foregoing instrument as the free act and
deed of such person(s), and if applicable, in the capacities
shown, having been duly authorized to execute such instrument in

such capacities.

 Aretio

véa- Notary Public, State of Hawaii.

My commission expires: ﬁ@ﬂ&h‘?ﬂb
U 4

STATE OF HAWAII )
) Ss.

COUNTY OF MAUI )

On this day of , 20 , before
me appeared CHARMAINE TAVARES, to me personally known, who,
being by me duly sworn, did say that she is the Mayor of the
County of Maui, a political subdivision of the State of Hawaili,
and that the seal affixed to said instrument is the lawful seal
of said County of Maui, and that the instrument was signed and
sealed in behalf of said County of Maui pursuant to Section
7.5.11 and Section 9-18 of the Charter of the County of Maui;
and that the said CHARMAINE TAVARES acknowledged said instrument
to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Print Name:
Notary Public, State of Hawaii.

My commission expires:

285¢6T-20/9mt/11/21/07 4



STATE OF HAWATI )
Ss.

COUNTY OF MAUI )

On this day of , 20 , before me
personally appeared AVERY B, CHUMBLEY, to me personally known,
who, being by me duly sworn or affirmed, did say that such
person(s) executed the foregoing instrument as the free act and
deed of such person(s), and if applicable, in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

Print Name:
Notary Public, State of Hawaii.

My commission expires:

STATE OF HAWAII )
) SS.

COUNTY OF MAUI )

on this FO day of /%”mé” , 2027, before
me appeared CHARMAINE TAVARES, to me personally known, who,
being by me duly sworn, did say that she is the Mayor of the
County of Maui, a political subdivision of the State of Hawaii,
and that the seal affixed to said instrument is the lawful seal
of said County of Maui, and that the instrument was signed and
sealed in behalf of said County of Maui pursuant to Section
7.5.11 and Section 9-18 of the Charter of the County of Maui;
and that the said CHARMAINE TAVARES acknowledged said instrument
to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal.
Chn £ ommtin—

Print Name: JZ/MWoR L. T2/ 4O
é! Notary Public, State of Hawaii.

My commission expires: /ZM@Z(SO/&
7 7

285867-20/3imt/11/21/07 4



SECOND AMENDMENT TO AGREEMENT CONCERNING

WITHDRAWAL FROM TRE IAO[WAIKAPU DITCH
This Amendment is made this o 7 day of kﬁl’lfmﬂf

2008, by and between WAILUKU WATER COMPANY, LLC, a Hawaii
limited 1liability company (successor in interest to Wailuku
Agribusiness Co., Inc.), whose address is 255 East Waiko Road,
Wailuku, Maui, Hawaii, 96793, hereinafter referred to as
“Wailuku”, and the COUNTY OF MAUI, through its DEPARTMENT OF
WATER SUPPLY, whose address is 200 South High Street, Wailuku,
Maui, Hawaii, 96793, hereinafter referred to as “DWS”.
| WIINESSETH H:

WHEREAS, Wailuku Agribusiness Co., Inc. and DWS entered
into that certain unrecorded Agreement Concerning Withdrawal
from the Iao/Waikapu Ditch dated .June 9, 2004, hereinafter
called “Agreement”, wherein Wailuku Agribusiness Co., Inc.
allowed DWS to withdraw surface water from the Iao/Waikapu Ditch
for the purpose stated in said Agreement; and

WHEREAS, Wailukub Agribusiness Co., Inc. assigned its
interest in said Agreement to Wailuku; and

WHEREAS, by agreement entitled “Amendment to Agreement
Concerning Withdrawal from the Iao/Waikapu Ditch” dated November
29, 2007, the parties amended the Agreement by extending the
term of the Agreement to February 29, 2008; and

WHEREAS, Wailuku and DWS wish to further amend the

Agreement with respect to the term of the Agreement;

105953.prm



NOW, THEREFORE, the parties hereto agree that the Agreement
is hereby amended to extend the term of the Agreement from March
1, 2008 to March 1, 2011, provided, however, as to the payment
for the delivery of water by Wailuku to DWS, the price for
delivery shall be amended to equal the tariff rate applicable to
DWS, as determined by the Public Utility Commission (P.U.C.) of
the State of Hawaii in Docket No. 2008-0025; said rate to
commence upon on final order of the P.U.C. under the referenced
docket, provided further the volume of watef reguired to be
delivered by Wailuku to DWS under this Agreement can be amended
by Wailuku, at its discretion, after the Commission on Water
Resource Management has determined the Interim Instream Flow
Standards under Case No. CCH-MAO6-01. Such modified volume
shall be effective upon written notice of the same by Wailuku to
DWS.

Wailuku and DWS agree that it is necessary for DWS to make
certain changes to its in-take from the Iao/Waikapu Ditch in
order for DWS to effectively withdraw surface water from the
Iao/Waikapu Ditch for the purpose stated in this Agreement. DWS
covenants that it will design such changes, such design being
subject to Wailuku’s reasonable written approval of the same,
and DWS will complete the construction of such approved changes
at its sole expense no later than six (6) months from the date

of this Second Amendment. Failure by DWS to complete such

105953 .prm 2



construction within said six (6) month period shall result in
the right of Wailuku to terminate this Agreement by written
notice to DWS.

No other amendments are made herein, and Wailuku and DWS do
hereby ratify, confirm and acknowledge as being in full force
and effect all of the terms and conditions of the Agreement not
amended hereby.

IN WITNESS WHEREOF, Wailuku and DWS have executed this

instrument the day and year first above written.

By:

, ) /)
It nage
“Wailuku”

COUNTY OF MAUI
4:22%22222j£F;:§225:2LQ
By ’
CHARMAINE TAVARES \

Its Mayor

APPROVAL RECOMMENDED:

c. £/
JEFFR

Directer of Wat Supply

-
KALW. YOU
Director of Finknce

APPROVED AS TO
AN A

EDWARD S. KUSHI, JR.
Deputy Corporation Counsel
County of Maui

105953 .prm 3
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STATE OF HAWAII )
: )Ss.
COUNTY OF MAUI )

on this Z7 day of fééﬂtM , 202§ , before me
personally appeared CHARMAINE TAVARES, to me personally known,
who, being by me duly sworn or affirmed, did say that she is
the Mayor of the County of Maui, a political subdivision of
the State of Hawaii, and that the seal affixed to the
foregoing instrument is the lawful seal of the said County of
Maui, and that the said instrument was signed and sealed in
behalf of said County of Maui by authority of its Charter, and
the said CHARMAINE TAVARES acknowledged the said instrument to
be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal.

Notary Public, State of Hawaii
LINDA K, TAMASHIRO

Print Name:

My commission expires: /Zzé?ééo/v

105953 .prm 5



THIRD AMENDMENT TO AGREEMENT CONCERNING
WITHDRAWAL FROM THE TAO/WAIKAPU DITCH

This Amendment is made this M day of Lk(ﬁu&u’;oj{ , 2014, by and

between WAILUKU WATER COMPANY, LLC, a Hawaii limited liability company

(successor in interest to Wailuku Agribusiness Co., Inc.), whose address is P.O. Box 2790,

Wailuku, Maui, Hawaii, 96793, hereinafter referred to as “Wailuku”, and the COUNTY OF

MAUIL, through its DEPARTMENT OF WATER SUPPLY, whose address is 200 South

High Street, Wéilulcu, Maui, Hawaii, 96793, hereinafter referred to as “DWS”.
WITNESSETH:

WHEREAS, Wailuku Agribusiness Co., Inc. and DWS entered into that certain
unrecorded Agreement Concerning Withdrawal from the Tao/Waikapu Ditch dated June 9,
2004, hereinafter called “Agreement”, wherein Wailuku Agribusiness Co., Inc. allowed
DWS to withdraw surface water from the Iao/Waikapu Ditch for the purpose stated in said
Apgreement; and

WHEREAS, Wailuku Agribusiness Co., Inc. aSsigned its interest in said Agreement
to Wailuku; and

WHEREAS, by agreement entitled “Amendment to Agreement Concerning
Withdrav&al from the Jao/Waikapu Ditch” dated November 29, 2007, the parties amended the
Agreement by extending the term of the Agreement to February 29, 2008; and

WHEREAS, in February 2008 by an agreement entitled “Second Amendment to
Agreement Concerning Withdrawal from the Iao/W. aikapu Ditch”, the parties extended the
terms of the Agreement to March 1, 2011; aﬁd

WHEREAS, the parties have continued the Agreement and abided by the terms of the

140743_2.p1 (1/9/14)



Agreement as of this date; and,

WHEREAS, Wailuku and DWS wish to further amend the Agreement with respect to
the term of the Agreement;

NOW, THEREFORE, the parties hereto agree that the Agreement is hereby amended
to extend the term of the Agreement from March 1, 2011 to February 28, 2018, provided,
however, as to the payment for the delivery of water by Wailuku to DWS, the price for
delivery shall be amended to equal the tariff rate applicable to DWS, as determined by the
Public Utility Commission (P.U.C.) of the State of Hawaii in Docket No. 2068-0025, said
rate to commence upon on final order of the P.U.C. under the referenced docket; Provided
further, the volume of water required to be delivered by Wailuku to DWS under this
Agreement may be amended by Wailuku, at its discretion, after the Commission on Water
Resource Management (the “Commission™) has determined the Interim Instream Flow
Standards, which determination by the Commission is currently pending. The amount of
water to be delivered shall only be amended to the extent required by the Commission and no
more. Lastly, the volume of water to be delivered may be amended by Wailuku, in its
discretion, pursuant to the volume of water provided to DWS under the surface water use
permit to be issued to DWS by the Commission. Such modified volume shall be effective
upon written notice of the same by Wailuku to DWS, provided such volume shall not be less
than the volume of water permitted to be delivered under said surface water use permit.

No other amendments are made herein, and Wailuku and DWS do hereby ratify,
confirm and acknowledge as being in full force and effect all of the terms and conditions of

the Agreement not amended hereby.



IN WITNESS WHEREOF, Wailuku and DWS have executed this instrument the day

and year first above written.
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“Wailuku”

COUNTY OF MAUI

o (2 Gt

'ALAN ARAKAWA
Its Mayor

APPROVAL RECOMMENDED:

= =
DAVID TAYLOR
Director of Water Supply

TRy

DANNY AGSALOG
Director of Finance

APPROVED AS TO FORM
LEGALITY:

/?U“/ EDW. . KUSHI, JR.

Deputy oration Counsel
County of Maui



STATE OF HAWAI )

. SS.
Qot,m—l—j & aun, %

On this &’I'M" day of JAmary) 20 H’, before me personally appeared
e Chumbley , to me personally known, who, being by me duly
sworn ot affirmed, did say’that such person executed the foregoing instrument as the free act
and deed of such person, and if applicable, in the capacity shown, having been duly
authorized to execute such instrument in such capacity.

IN WITNESS WHEREQF, I have hereunto set my hand and official seal.

N 4
el N R
) o '... 2, - —
§ ¢ ‘fTA'?;. A Ng#éry Public, State of Hawaii
g i ° up 2
% '&.'.'NO OBLIG .‘: :E Print Name: %C’L{U]n .Tﬁtlb\_/(’m
- K A X ..0 & v
DN 238, & N
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STATE OF HAWAI )

)SS.
COUNTY OF MAUI )

On this Bowday of _dﬁm(am ,20 /4, before me personally appeared

WA, to me personally Riown, who, being by me duly sworn or affirmed, did
e Mayor of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is the lawful seal of the said
County of Maui, and that the said instrument was signed and sealed in behalf of said County

of Maui by authority of its Charter, and the said ALAN ARAKAWA acknowledged the said
instrument to be the free act and deed of said County of Maui.

ALAN
say that

IN WITNESS WHEREOQF, I have hereunto set my hand and official seal.

g,
N\ ESTe,

C D0kelle 3 Loltls
$L Ry 2%
SO/
Z=

Notary Public, State of Hawaii

22 e , MICHELLE L. ESTEBA
2 «'\"""-‘-ﬁ Print Name: N
2, got &S

7, LYYl ’\\

/’///%Z;;E"&f“g\\\\\\ My commission expires:_§-/ f' 2015

Doc. Dala; I/ZQ,W/II # Pages; 5 .
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inconsistent with these objectives.

()  The commission may designate certain uses in connection with a particular source
of supply which, because of the nature of the activity or the amount of water required, would
constitute an undesirable use for which the commission may deny a permit under the provisions of
partIV.

(m) The commission may also designate certain uses in connection with a particular
source of supply which, because of the nature of the activity or amount of water required, would
result in an enhancement or improvement of the water resources of the area. Such uses shall be
preferred over other uses in any action pursuant to sections 174C-50(h) and 174C-54.

(n) The commission may add to the Hawaii water plan any other information,
directions, or objectives it feels necessary or desirable for the guidance of the counties in the
administration and enforcement of this chapter.

(o) In formulating or revising the plans, each county and the commission shall consult
with and carefully evaluate the recommendations of concerned federal, state, and county agencies.

(p) The commission shall not adopt, approve, or modify any portion of the Hawaii
water plan which affects a county or any portion thereof without first holding a public hearing on
the matter on the island on which the water resources are located. At least ninety days in advance
of such hearing, the commission shall notify the affected county and shall give notice of such
hearing by publication within the affected region and statewide.

(@) In formulating or revising each county's water use and development plan, the state
water projects plan, the water resource protection plan and the water quality plan, each county and
the commission shall incorporate the current and foreseeable development and use needs of the
department of Hawaiian home lands for water as provided in section 221 of the Hawaii Homes
Commission Act.

Each county shall update and modify its water use and development plans as necessary to
maintain consistency with its zoning and land use policies. [L 1987, c45, pt of §2; am L 1988, ¢
276, §1; am L 1991, ¢ 325, §6; am L 1998, ¢ 101, §1; am L 1999, c 197, §2; am L 2008, ¢ 233,

§10]

§174C-32 Coordination. (a) Respective portions of the water resource protection and
water quality plans, and the water use and development plans of each county, shall be developed
together to achieve maximum coordination.

(b) The development of the Hawaii water plan or any portion thereof shall proceed in
coordination with and with attention to the Hawaii state plan described in chapter 226.

(c) The Hawaii water plan and its constituent parts, except for the water quality plan,
shall be adopted by the commission not later than three years from July 1, 1987. The commission
shall receive the water quality plan from the department of health and incorporate this part in the
Hawaii water plan. [L 1987, ¢ 45, ptof §2; am L 1999, ¢ 197, §3]

PART IV. REGULATION OF WATER USE

§174C-41 Designation of water management area. (a) When it can be reasonably
determined, after conducting scientific investigations and research, that the water resources in an
area may be threatened by existing or proposed withdrawals or diversions of water, the
commission shall designate the area for the purpose of establishing administrative control over the
withdrawals and diversions of ground and surface waters in the area to ensure reasonable-
beneficial use of the water resources in the public interest.

(b) The designation of a water management area by the commission may be initiated
upon recommendation by the chairperson or by written petition. It shall be the duty of the
chairperson to make recommendations when it is desirable or necessary to designate an area and
there is factual data for a decision by the commission. The chairperson, after consultation with the

-13-
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appropriate county council, county mayor, and county water board, shall act upon the petition by
making a recommendation for or against the proposed designation to the commission within sixty
days after receipt of the petition or such additional time as may be reasonably necessary to
determine that there is factual data to warrant the proposed designation.

(¢) Designated ground water areas established under chapter 177, the Ground Water
Use Act, and remaining in effect on July 1, 1987, shall continue as water management areas. [L
1987, c 45, pt of §2; am L 1999, ¢ 197, §4]

§174C-42 Notice; public hearing required. When a recommendation for designation of
a water management area has been accepted, the commission shall hold a public hearing at a
location in the vicinity of the area proposed for designation and give public notice of the hearing
setting forth:
(1) A description of the land area proposed to be designated in terms of appropriate
legal subdivisions and tax map keys;
(2) The purpose of the public hearing; and
(3) The time, date, and place of the public hearing where written or oral testimony may
be submitted and heard.
The notice shall be given once each week for three successive in the appropriate county and the
last notice shall be not less than ten days nor more than thirty days before the date set for the
hearing. The notice of public hearing shall be considered as sufficient notice to all landowners and
water users who might be affected by the proposed designation. [L 1987, ¢ 45, pt of §2; am L
1998, c 2 §43]

§174C-43 Investigations required. Before any proposed water management area is
designated by the commission, the chairperson may conduct, cooperate with the appropriate
federal or county water agency in conducting, or administer contracts for the conduct of, any
scientific investigation or study deemed necessary for the commission to make a decision to
designate a water management area. In connection with such investigation or study, the
chairperson from time to time may require reports from water users as to the amount of water
being withdrawn and as to the manner and extent of the beneficial use. Such reports shall be made
on forms furnished by the commission. [L 1987, ¢ 45, pt of §2; am L 1999, ¢ 197, §5]

§174C-44 Ground water criteria for designation. In designating an area for water use

regulation, the commission shall consider the following:

(1) Whether an increase in water use or authorized planned use may cause the
maximum rate of withdrawal from the ground water source to reach ninety per cent
of the sustainable yield of the proposed ground water management area,

(2) There is an actual or threatened water quality degradation as determined by the
department of health;

(3) Whether regulation is necessary to preserve the diminishing ground water supply
for future needs, as evidenced by excessively declining ground water levels;

(4) Whether the rates, times, spatial patterns, or depths of existing withdrawals of
ground water are endangering the stability or optimum development of the ground
water body due to upconing or encroachment of salt water;

(5) Whether the chloride contents of existing wells are increasing to levels which
materially reduce the value of their existing uses;

(6) Whether excessive preventable waste of ground water is occurring;

(7)  Serious disputes respecting the use of ground water resources are occurring; or

(8) Whether water development projects that have received any federal, state, or county
approval may result, in the opinion of the commission, in one of the above
conditions.
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Notwithstanding an imminent designation of a ground water management area
conditioned on a rise in the rate of ground water withdrawal to a level of ninety per cent of the
area's sustainable yield, the commission, when such level reaches the eighty per cent level of the
sustainable yield, may invite the participation of water users in the affected area to an
informational hearing for the purposes of assessing the ground water situation and devising
mitigative measures. [L 1987, ¢ 45, pt of §2; am L 1999, ¢ 197 §6]

[§174C-45] Surface water criteria for designation. In designating an area for water use

regulation, the commission shall consider the following:

(1) Whether regulation is necessary to preserve the diminishing surface water supply
for future needs, as evidenced by excessively declining surface water levels, not
related to rainfall variations, or increasing or proposed diversions of surface waters
to levels which may detrimentally affect existing instream uses or prior existing off
stream uses;

(2) Whether the diversions of stream waters are reducing the capacity of the stream to
assimilate pollutants to an extent which adversely affects public health or existing
instream uses; or

(3)  Serious disputes respecting the use of surface water resources are occurring. [L
1987, c 45, pt of §2]

§174C-46 Findings of fact; decision of commission. After public hearing and any
investigations deemed necessary have been completed, the chairperson, after consultation with the
appropriate county council, county mayor, and county water board, shall make a recommendation
to the commission for decision. The commission shall render its decision within ninety days after
the chairperson's recommendation to the commission. If the commission decides to designate a
water management area, it shall cause a public notice of its decision to be given in the appropriate
county and when so given, its decision shall be final unless judicially appealed. [L 1987, c 45, pt
of §2; am L 1998, ¢ 2, §44 and C 101, §3; am L 1999, ¢ 197, §7]

[§174C-47] Modifying and rescinding designated areas. The modification of the
boundaries or the rescinding of existing water management areas by the commission may be
initiated by the chairperson or by a petition to the commission by any person with proper standing.
The procedure for modifying the boundaries of an existing water management area or for
rescinding an existing water management area shall be substantially similar to that for the
designation of a water management area. [L 1987, ¢ 45, pt of §2]

[§174C-48] Permits required. (a) No person shall make any withdrawal, diversion,
impoundment, or consumptive use of water in any designated water management area without first
obtaining a permit from the commission. However, no permit shall be required for domestic
consumption of water by individual users, and no permit shall be required for the use of a
catchment system to gather water. An existing use in newly designated areas may be continued
until such time as the commission has acted upon the application subject to compliance with
section 174C-51.

(b) In its regulation of water resources in designated water management areas, the
commission shall delegate to the county boards of water supply the authority to allocate the use of
water for municipal purposes, subject to the limits of water supply allocated to the county boards
of water supply in their role as water purveyors. [L 1987, ¢ 45, pt of §2]

[§174C-49] Conditions for a permit. (a) To obtain a permit pursuant to this part, the
applicant shall establish that the proposed use of water:

(1) Canbe accommodated with the available water source;

(2) Isareasonable-beneficial use as defined in section 174C-3;
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(3) Will not interfere with any existing legal use of water;

(4) Is consistent with the public interest;

(5) Is consistent with state and county general plans and land use designations;

(6) Is consistent with county land use plans and policies; and

(7) Wil not interfere with the rights of the department of Hawaiian home lands as

provided in section 221 of the Hawaiian Homes Commission Act.

(b) Within sixty days after receipt of a notice of a permit application, the county shall
inform the commission if the proposed use is inconsistent with county land use plans and policies.

(¢) The common law of the State to the contrary notwithstanding, the commission shall
allow the holder of a use permit to transport and use surface or ground water beyond overlying
land or outside the watershed from which it is taken if the commission determines that such
transport and use are consistent with the public interest and the general plans and land use policies
of the State and counties.

(d) The commission, by rule, may reserve water in such locations and quantities and for
such seasons of the year as in its judgment may be necessary. Such reservations shall be subject to
periodic review and revision in the light of changed conditions; provided that all presently existing
legal uses of water shall be protected. ’

(e) All permits issued by the commission shall be subject to the rights of the department
of Hawaiian home lands as provided in section 221 of the Hawaiian Homes Commission Act,
whether or not the condition is explicitly stated in the permit. [L 1987, ¢ 45, pt of §2; am L 1991,
¢ 325, §7] '

§174C-50 Existing uses. /2001 amendment retroactive to July 1, 1987. L 2001, ¢ 10,
$3] (a) All existing uses of water in a designated water management area, except those exempted
from regulation by this chapter, may be continued after the effective date of designation only with
a permit issued in accordance with sections 174C-51, 174C-52, and 174C-53(b).

(b) After publication as provided in section 174C-52, the commission shall issue a
permit for the continuation of a use in existence on the effective date of designation, if the criteria
in subsection (a) are met and the existing use is reasonable and beneficial.

Whether the existing use is a reasonable-beneficial use and is allowable under the
common law of the State shall be determined by the commission after a hearing; provided that the
commission may make such a determination without a hearing, if the quantity of water applied for
does not exceed an amount per month established by rule or if the quantity of water applied for
exceeds an amount per month established by rule, but no objection to the application is filed by
any person having standing to file an objection. In determining whether an application does not
exceed the amount per month established by rule, the commission shall consider an average of
water use over the three-month period immediately preceding the filing of the application.

(c) An application for a permit to continue an existing use must be made within a
period of one year from the effective date of designation. Except for appurtenant rights, failure to
apply within this period creates a presumption of abandonment of the use, and the user, if the user
desires to revive the use, must apply for a permit under section 174C-51. If the commission
determine that there is just cause for the failure to file, it may allow a late filing. However, the
commission may not allow a late filing more than five years after the effective date of rules
implementing this chapter. The commission shall send two notices, one of which shall be by
registered mail, to existing users to file for an application for a permit to continue an existing use.

(d) An application shall be acted upon by the commission within ninety calendar days
of an application not requiring a hearing, or within one hundred eighty calendar days of an
application requiring a hearing. The time periods prescribed in this subsection shall not be deemed
to run for any period in which an application is not complete in all material respects in the
judgment of the commission.

(¢) The commission shall issue an interim permit; provided that the existing use meets
the conditions of subsection (b). The commission shall also issue an interim permit for an
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estimated, initial allocation of water if the quantity of water consumed under the existing use is not
immediately verifiable, but the existing use otherwise meets the conditions of subsection (b) for a
permit of an interim permit. An interim permit is valid for such time period specified therein. The
commission may issue successive interim permits of limited duration. Interim permits are subject
to revocation under section 174C-58. Whenever interim permits are to be issued, the time periods
specified in subsection (d) apply to the issuance or nonissuance of interim permits.

() A permit to continue an existing use shall be for a quantity of water not exceeding
that quantity being consumed under the existing use. The quantity being consumed shall be
determined and verified by the best available means not unduly burdensome on the applicant, as
determined by the commission. The commission may prescribe the installation of metering or
gauging devices, and, if so prescribed, such metering or gauging devices shall be in place and
operational for at least one year before a determination is made as to the quantity of water being
consumed in an existing use and a final permit is issued.

(g) If an interim permit is issued pending verification of the actual quantity of water
being consumed under the existing use, a final determination of that quantity shall be made within
five years of the filing of the application to continue the existing use. In the final determination,
the commission may increase or reduce the amount initially granted the permittee.

(h) Two or more existing uses of water are deemed to be competing when they draw
water from the same hydrologically controllable area and the aggregate quantity of water
consumed by the users exceeds the appropriate sustainable yield or instream flow standards
established pursuant to law for the area. If applications are made to continue existing uses which
are competing and the uses otherwise meet the requirements of subsection (b), the commission
shall hold a hearing to determine the quantity of water that may be consumed and the conditions to
be imposed on each existing use.

(i) A permit user of water with a continuous reduced water usage shall be given
priority to reobtain its permitted level of water usage over any other application; provided that the
use remains the same and is reasonable and beneficial and water is available. [L 1987, ¢ 45, pt of
§2;am L 1999, ¢ 197, §8; am L 2001, ¢ 10, §1]

[§174C-51] Application for a permit. All permit applications filed under this part shall
contain the following:
(1) The name and address of the applicant and landowner; provided that:

(A) In the event the applicant is an association, organization, partnership, trust,
corporation, or any other legal entity doing business in Hawaii, the address of
its principal place of business shall be stated in the application; and

(B) In the event a lessee, licensee, developer, or any other person with a
terminable interest or estate in the land, which is the water source of the
permitted water, applies for a water permit, the landowner shall also be stated
as a joint applicant for the water permit;

(2) The date of application;

(3) The water source of the water supply;

(4) The quantity of water requested;

(5) The use of the water and any limitations thereon;

(6) The location of the use of water;

(7) The location of the well or point of diversion; and

(8)  Such other relevant information that the commission may request from time to time.
The commission in its discretion may allow a person to apply for several related withdrawals in
the same application for a water permit. [L. 1987, ¢ 45, pt of §2]

[§174C-51.5] Dual line water supply systems; installation in new industrial and
commercial developments located in designated water management areas. (a) The
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commission, as a condition for issuing permits pursuant to this part, may require the use of dual
line water supply systems in new industrial and commercial developments located in designated
water management areas. The commission shall not require the use of dual line water supply
systems if:
(1) There is a threat to existing water quality or to public health and safety, as
determined by the department of health;
(2) A source of nonpotable water will not be reasonably available in the near future as
determined by the commission; or .
(3) There is a serious threat to permitted ground or surface water uses within a
designated water management area as determined by the commission.
(b) The county boards of water supply, in consultation with the department of health,
shall adopt standards for nonpotable water distributed through dual line water
supply systems, and rules regarding the use of nonpotable water. The standards and
rules shall be adopted in accordance with Chapter 91 and shall protect existing
water quality and the health and safety of the public.
(¢) For the purposes of this section, the term:
“Developments” means one or more commercial or industrial subdivisions approved after
May 30, 2000. It shall not apply to any modification, addition to, or replacement of, any
commercial or industrial subdivision in existence prior to May 30, 2000.

“Dual line water supply system” means a supply system that distributes potable and
nonpotable water through parallel but separate distribution lines. [L 2000, ¢ 144, §2]

[§174C-52] Notice. (a) Upon receipt of the application, the commission shall cause a
notice thereof to be published in a newspaper having general circulation within the affected area.
The notice shall be published at least once a week for two consecutive weeks. In addition, the
commission shall cause a copy of such notice to be sent to any person who has filed a written
request for notification of any pending applications affecting a particular designated area and to the
mayor and the water board of the affected county. This notification shall be sent by regular mail
before the date of last publication. The commission shall also make available to the pubhc upon
request, a monthly bulletin of all pending applications.

(b) The notice and the monthly bulletin shall contain the name and address of the
applicant; the date of filing; the date set for a hearing, if any; the source of the water supply; the
quantity of water applied for; the use to be made of the water and any limitations thereon; the place
of the use; and the location of the well point or diversion.

(c) The notice shall state that written objections to the proposed permit may be filed
with the commission by a specified date. The commission shall establish by rules the time limits
within which objections must be filed. The commission, at its discretion, may request further
information from either applicant or objectors, and a reasonable time shall be allowed for such
responses. FEach applicant shall be notified by the commission of the objections filed to an
application. [L 1987, c 45, pt of §2]

[§174C-53] Permit issuance. (a) The commission shall determine, after a hearing, if
required, whether the conditions set forth in section 174C-49(a) have been established; provided
that the commission may make such determination without a hearing if the quantity of water
applied for does not exceed an average amount per month to be established by rule or if the
quantity of water applied for exceeds an average amount per month to be established by rule, but
no objection to the application is filed by any person having standing to file an objection.

(b) In acting upon any application, the commission need consider only those objections
filed by a person who has some property interest in any land within the hydrologic unit from
which the water sought by the applicant is to be drawn or who will be directly and immediately
affected by the water use proposed in the application. The commission shall adopt rules governing
the filing of objections and the persons having standing to file objections.
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(¢) An application shall be acted upon within ninety calendar days of an application not
requiring a hearing, or within one hundred eighty calendar days of an application requiring a
hearing. The time periods prescribed in this section shall not be deemed to run for any period in
which an application is not complete in all material respects, in the judgment of the commission.

(d) As a condition for the issuance of a permit the commission may require the
permittee to install meters, gauges, or other appropriate measuring devices. [L 1987, ¢ 45, pt of

§2]

[§174C-54] Competing applications. If two or more applications which otherwise
comply with section 174C-49 are pending for a quantity of water that is inadequate for both or all,
or which for any other reason are in conflict, the commission shall first, seek to allocate water in
such a manner as to accommodate both applications if possible; second, if mutual sharing is not
possible, then the commission shall approve that application which best serves the public interest.
[L 1987, c 45, pt of §2]

[§174C-55] Duration of permits. Each permit for water use in a designated water
management area shall be valid until the designation of the water management area is rescinded,
unless revoked as provided in section 174C-58 or modified as provided in section 174C-57. [L
1987, c 45, pt of §2]

[§174C-56] Review of permits. At least once every twenty years, the commission shall
conduct a comprehensive study of all permits issued under this chapter to determine whether the
conditions on such permits are being complied with. The commission shall prepare a formal
report to the legislature which shall be available to the public [L 1987, ¢ 45, pt of §2]

[§174C-57] Modification of permit terms. (a) A permittee may seek modification of
any term of a permit. A permittee who seeks to change the use of water subject to the permit,
whether or not such change in use is of a material nature, or to change the place of use of the water
or to use a greater quantity of water than allowed under the permit or to make any change in
respect to the water which may have a material effect upon any person or upon the water resource,
shall make application pursuant to section 174C-51 in respect to such a change. Modification of
one aspect or condition of a permit may be conditioned on the permittee's acceptance of changes in
other aspects of the permit.

(b) All permit modification applications shall be treated as initial permit applications
and be subject to sections 174C-51 to 174C-56; except that if the proposed modification involves
an increase in the quantity of water not exceeding an average amount per month to be established
by rule, the commission, at its discretion, may approve the proposed modification without a
hearing provided that the permittee establishes that:

(1) A change in conditions has resulted in the water allowed under the permit becoming

inadequate for the permittee's needs; or

(2) The proposed modification would result in a more efficient utilization of water than

is possible under the existing permit.

(¢) County agencies are exempt from the requirements of this section except where the
modification involves a change in the quantity of water to be used or where the new use would
adversely affect the quality of the water or quantity of use of another permittee. [L 1987, ¢ 45, pt
of §2] '

[§174C-58] Revocation of permits. After a hearing, the commission may suspend or
revoke a permit for:
(1) Any materially false statement in the application for the water permit, a
modification of a permit term, or any materially false statement in any report or
statement of fact required of the user pursuant to this part.
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(2) Any willful violation of any condition of the permit.

(3) Aany violation of any provision of this chapter.

(4) Partial or total nonuse, for reasons other than conservation, of the water allowed by
the permit for a period of four continuous years or more. The commission may
permanently revoke the permit as to the amount of water not in use unless the user
can prove that the user's nonuse was due to extreme hardship caused by factors
beyond the user's control. The commission and the permittee may enter into a
written agreement that, for reasons satisfactory to the commission, any period of
nonuse may not apply towards the four-year revocation period. Any period of
nonuse which is caused by a declaration of water shortage pursuant to section
174C-62 shall not apply towards the four-year period of forfeiture.

The commission may cancel a permit, permanently and in whole, with the written consent of the
permittee. [L 1987, ¢ 45, pt of §2]

§174C-59 Transfer of permit. A permit may be transferred, in whole or in part, from
the permittee to another, if:

(1) The conditions of use of the permit, including, but not limited to, place, quantity,

and the purpose of the use, remain the same; and

(2) The commission is informed of the transfer within ninety days.

Failure to inform the commission of the transfer invalidates the transfer and constitutes a
ground for revocation of the permit. A transfer which involves a change in any condition of the
permit, including a change in use covered in section 174C-57, is also invalid and constitutes a
ground for revocation. [L 1987, ¢ 45, pt of §2; am L 1999, ¢ 197, §9]

[§174C-60] Contested cases. Chapter 91 shall apply except where it conflicts with this
chapter. In such a case, this chapter shall apply. Any other law to the contrary notwithstanding,
including chapter 91, any contested case hearing under this section shall be appealed upon the
record directly to the supreme court for final decision. [L 1987, c 45, pt of §2]

[§174C-61] Fees. The commission shall promulgate a schedule of application and permit
fees. The fees shall be used to defray the administrative costs of the permit systems established
under this chapter. A public agency shall not be subject to the payment of any fees. [L 1987, ¢ 45,
pt of §2]

[§174C-62] Declaration of water shortage. (a) The commission shall formulate a plan
for implementation during periods of water shortage. As a part of the plan, the commission shall
adopt a reasonable system of permit classification according to source of water supply, method of
extraction or diversion, use of water, or a combination thereof. .

(b) The commission, by rule, may declare that a water shortage exists within all or part
of an area when insufficient water is available to meet the requirements of the permit system or
when conditions are such as to require a temporary reduction in total water use within the area to
protect water resources from serious harm. The commission shall publish a set of criteria for
determining when a water shortage exists.

(¢) In accordance with the plan adopted under subsection(a), the commission may
impose such restrictions on one or more classes of permits as may be necessary to protect the
water resources of the area from serious harm and to restore them to their previous condition.

(d) A declaration of water shortage and any measures adopted pursuant thereto may be
rescinded by rule by the commission.

(¢) When a water shortage is declared, the commission shall cause a notice thereof to
be published in a prominent place in a newspaper of general circulation throughout the area. The
notice shall be published each day for the first week of the shortage and once a week thereafter
until the declaration is rescinded. Publication of such notice shall serve as notice to all water users
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in the area of the condition of water shortage.

() The commission shall cause each permittee in the area to be notified by regular mail
of any change in the conditions of the permittee's permit, any suspension thereof, or of any other
restriction on the use of water for the duration of the water shortage.

(g) If an emergency condition arises due to a water shortage within any area, whether
within or outside of a water management area, and if the commission finds that the restrictions
imposed under subsection (c) are not sufficient to protect the public health, safety, or welfare, or
the health of animals, fish, or aquatic life, or a public water supply, or recreational, municipal,
agricultural, or other reasonable uses, the commission may issue orders reciting the existence of
such an emergency and requiring that such actions as the commission deems necessary to meet the
emergency be taken, including but not limited to apportioning, rotating, limiting, or prohibiting the
use of the water resources of the area. Any party to whom an emergency order is directed may
challenge such an order but shall immediately comply with the order, pending disposition of the
party's challenge. The commission shall give precedence to a hearing on such challenge over all
other pending matters. [L 1987, ¢ 45, pt of §2]

[§174C-63] Appurtenant rights. Appurtenant rights are preserved. Nothing in this part
shall be construed to deny the exercise of an appurtenant right by the holder thereof at any time. A
permit for water use based on an existing appurtenant right shall be issued upon application. Such
permit shall be subject to sections 174C-26 and 174C-27 and 174C-58 to 174C-62. [L 1987, c 45,
pt of §2]

PART V. WATER QUALITY

[§174C-66] Jurisdiction over water quality. The department of health shall exercise
the powers and duties vested in it for the administration of the State's water quality control
program as provided by law. [L 1987, ¢ 45, pt of §2]

§174C-67 Exchange of information. (a) The department of health shall submit to the
commission such information as the commission shall require as prescribed in its rules, provided it
does not jeopardize any pending or ongoing enforcement action.

(b) The commission shall submit to the department of health such information as the
department of health shall require, for the performance of its water quality functions. [L 1987, ¢
45,ptof §2; am L 1999, ¢ 197, §10]

§174C-68 Water quality plan. (a) The department of health shall formulate a state
water quality plan for all existing and potential sources of drinking water and that plan shall
become part of the Hawaii water plan described in part IIl. Requirements for the plan shall be
govemned by chapters 340E and 342. The state water quality plan shall include water quality
criteria for the designation of ground water management areas and surface water management
areas pursuant to section 174C-44 and 174C-45.

(b) The state water quality plan shall be periodically reviewed and revised by the
department of health as needed.

(¢) Informulating or revising the state water quality plan, the department of health shall
consult with and carefully evaluate the recommendations of concemed federal, state, and local
agencies, particularly county water supply agencies.

(d) The department of health may ban the importation into this State of any substances
which the department of health reasonably believes may present a danger to the water quality of
this State. [L 1987, ¢ 45, ptof §2; am L 1999, ¢ 197, §11]
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Maui is negotiating for -
new water sources V—

The mayor hopes to reach a deal
with C. Brewer for water

By Gary T. Kubota
akubota@starbulletin.com

WAILUKU >> Maui Mayor Alan Arakawa said his administration is
negotiating an agreement to use millions of gallons of water daily from C.
Brewer's system in the West Maui Mountains.

Finding new sources of water is crucial to economic expansion and
development in Central and South Maui because the number of new taps
could be restricted due to underground sources reaching their withdrawal
limit.

Arakawa, serving his second year in a four-year term, made the comments
during his annual State of the County address yesterday in the Council
Chambers before a crowd of more than 90 people.

Arakawa's water strategy is a departure from that of his predecessor, former
Maui Mayor James "Kimo" Apana.

Apana, fearing that C. Brewer would sell off portions of its lands, wanted the
county and several private landowners to buy about 13,000 acres of West
Maui watershed land that included the water irrigation system.

Arakawa said his administration hoped to negotiate an agreement with C.
Brewer similar to the contract with East Maui Irrigation, a company that
delivers water to the Upcountry region.

Under a 1973 agreement, the county pays 6 cents per 1,000 gallons of
untreated water for the delivery of the East Maui Irrigation water, then
converts it into drinking water at a treatment plant.

Arakawa said surface water from Iao and Waihee streams on C. Brewer

property, "formerly dedicated to plantation agriculture,” conservatively
yields 50 million gallons a day.
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He said the county could consume half of the average daily flow, or about 25

million gallons a day, for the central and southern portions of the Valley Isle
and even parts of Upcountry Maui.

Arakawa said he hopes to have an agreement completed within a year.

Avery Chumbley, executive vice president of C. Brewer, said the company
has been discussing delivering water to the county but has been "far apart"
on some issues.

Chumbley said the water diverted from the streams is still used for
agricultural purposes.

Arakawa said the county has to come to grips with how to provide housing
for "ordinary nonmillionaire residents."

He estimated the county needed 4,000 affordable-housing units and that 90
percent of the homes sold in Maui County were being purchased by wealthy
nonresidents.

"So, however much we've attempted to catch up with the demand for
housing, we have not been able to satisfy the needs of our local community,"
he said.

Arakawa said he wants to make sure that housing units in county-sponsored
projects remain affordable upon resale.

In the past, the county has turned down exercising an opﬁon to buy back a
house built in a county-sponsored project because the price of the home had
risen too high to be in the affordable range.

Councilwoman Charmaine Tavares said the county had a 7 percent annual
ceiling on the equity a home buyer could have for a county-sponsored home.

But she said at one county project, homeowners were raising the value of
their equity by making home improvements.

" Arakawa said he did not have any proposal for keeping county housing units

affordable forever, but expected that a solution would arise in talks with the
County Council.
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