ALAN M. ARAKAWA - e SERADYS C. BAISA
Mayor RECEIY @bA Director
1018 SEP 17 SMAMNEIS AGAWA, P.E.
‘ _ Deputy Director
OFFICE OF THE MAYOR
DEPARTMENT OF WATER SUPPLY
COUNTY OF MAUI
200 SOUTH HIGH STREET
WAILUKU, MAUI, HAWAII 96793-2155
www.mauiwater.org

September 17, 2018

Honorable Alan M. Arakawa :
Mayor, County of Maui S

200 South High Street Y, Y
Wailuku, Hawaii 96793 : /,__

For Transmittal to:

Honorable Yuki Lei Sugimura

Chair Policy, Economic Development, and Agriculture Committee
200 South High Street

Wailuku, Hawaii 96793

Dear Chair Sugimura:

SUBJECT: APPROVING THE ACQUISITION OF APPROXIMATELY 262 ACRES IN
PULEHUUI AND OMAOPIO (MAKAWAO) (PEA-71)

Transmitted herewith in response to your letter dated August 21, 218, please find .
attached the “Emi Water Delivery Agreement,” dated September 14, 2018 and the “Upcountry
Maui Agricultural Park Water Delivery Agreement,” dated September 14, 2018.

Should you have any questions, please contact Wendy Taomoto at Ext. 7669.

Sincerely,

A Ehoo

GLADYS C. BAISA

Director of Water Supply
GB:WKT
Attachments
XC: Wendy Taomoto, Engineering Program Manager

‘By Water All Things Find Life"
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UPCOUNTRY MAUI AGRICULTURAL PARK
WATER DELIVERY AGREEMENT

THIS UPCOUNTRY MAUI AGRICULTURAL PARK WATER DELIVERY
AGREEMENT (“Agreement”) is made on September 14, 2018, by and between ALEXANDER
& BALDWIN, LLC, a Delaware limited liability company, whose mailing
address is 822 Bishop Street, Honoluly, Hawaii 96813, hereinafter referred to as "A&B", and the
COUNTY OF MAUI, for its Department of Water Supply, whose principal place of business
and mailing address is 200 South High Street, Wailuku, Hawaii 96793, hereinafter referred to

as the "County".

Background of this Agreement

A. The County and A&B contemplate entering into a Real Property Purchase and.
Sale Agreement (the “Purchase Contract”) pursuant to which the County will acquire
approximately 262 acres of land for purposes of establishing thé initial increment
(“Increment 1) of a new County agricultural park (the “Upcountry Maui Agricultural
Park’), such parcel being identified as Tax Map Key No. (2) 2-5-001:002.

B. A&B and its subsidiary, East Maui Irrigation Company, LLC (“EMI”), own
and operate a system for the collection and transmission of surface water via the Wailoa and

Hamakua Ditches (the “Ditch Systern™).

C. The Ditch System delivers non-potable water to Reservoir 40, which is
located on an A&B-owned parcel near the County's existing Kula Agricultural Park
("Existing Agricultural Park") and Increment 1, such parcel being identified as Tax Map

Key No. (2) 2-5-002:001.

D. Pursuant to an existing agreement between EMI, A&B and the County
(“Existing Agreement”), the County currently may draw up to 1.5 million gallons per day
(*MGD”) of water from the Ditch System by way of two (2) County pumps located on the
Hamakua Ditch (collectively, the “Ag Park Pump™) above the inlet to Reservoir 40 to
provide non-potable water for certain agricultural uses.

E. In its June 2018 Interim Instream Flow Standard (IIFS) decision for East
Maui streams, the State Commission on Water Resource Management (“CWRM”) ordered
significant reductions in the offstream diversions that source the Ditch System, and also
urged improvements in water delivery systems to minimize leakage and waste.

F. At present, in order for the County to operate the Ag Park Pump, EMI must
send an additional 1.0 MGD of water down the Hamakua Ditch above the 1.5 MGD that the
County may withdraw. In light of the recent IIFS decision, and consistent with CWRM’s
directives, it would be prudent to improve the infrastructure to more efficiently use water
from the Ditch System. Specifically, relocating the Ag Park Pump to the outlet of Reservoir
40 is expected to result in water savings of at least 1.0 MGD of water, which savings A&B
believes is sufficient to meet the anticipated water needs of Increment 1..
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G. Accordingly, A&B and the County want to document certain agreements
regarding the Ditch System, Reservoir 40, and the delivery of water to Increment 1 of the
Upcountry Maui Agricultural Park, all as set forth in this Agreement.

NOW, THEREFORE, A&B and the County hereby agree as follows:

1. Relocation of the Ag Park Pump to Reservoir 40. The County agrees to relocate
the Ag Park Pump to a mutually-agreeable location at Reservoir 40 (the “Pump Improvements®).
The County shall complete the Pump Improvements as soon as reasonably practicable following
the close of the County’s purchase of Increment 1, subject to release of funding from the State of
Hawaii. In the event that the Pump Improvements are not.completed for any reason, the County
understands that only approximately 119 acres out of the total 262 acres can be irrigated directly

from Reservoir 40 via gravity feed.

2, Delivery of Ditch Systemn Water for Increment 1. A&B agrees that the County
may draw from Reservoir 40 1.0 MGD of non-potable water to serve Increment 1. This 1.0
MGD is in addition to the 1.5 MGD that the County may draw under the Existing Agreement.
Meters or other means to measure the County’s withdrawals from Reservoir 40 shall be installed
by the County at the points of withdrawal. Subject to Section 9 (Force Majeure), it shall be the
responsibility of A&B to assure sufficient ditch flow to accommodate the non-potable water
needs of Increment 1, in the amount stated herein, in a manner that will not diminish the
County's maximum allowable withdrawals from the Wailoa Ditch for the County's Kamole Weir
Water Treatment Facility and from the Hamakua Ditch for the Existing Agricultural Park
pursuant to the terms of the Existing A greement and that will abide by CWRM’s IIFS decisions.

3. Water Delivery Charges. The County shall pay to A&B the sum of six cents per
thousand gallons delivered by A&B to the County under this Agreement. No other fees or
charges shall apply to the delivery of this water. It is understood that to change the rate, the
parties will execute an amendment to this Agreement.

4. Maintenance. Subject to Section 9 (Force Majeure), A&B agrees to maintain,
until such time that each are conveyed to the County, if any, Reservoir 40, A&B’s existing
storage cistern, the transmission ditch at the upper edge of Increment 1, the transmission ditch
between Reservoir 40 and Increment 1, A&B’s existing pump near the Ag Park Pump, and the
10” supply line between A&B’s pump and Increment 1, provided that this commitment does not
include making upgrades or improvements to such facilities relating to the County’s

development or use of Increment 1.

5. Term. This Agreement shall take effect upon the close of the County’s purchase
of Increment 1 and shall have a one-year term that shall automatically renew every year subject
to EMI’s continued receipt of permits or receipt of a lease from the State Board of Land and
Natural Resources (“BLNR™) to collect surface water sources that feed the Ditch System. If the
BLNR grants EMI a long-term lease, this Agreement may be terminated on no less than twelve
(12) months prior notice and during that period the parties shall negotiate in good faith for a
long-term replacement of this Agreement to be executed concurrently with the effective date of
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the termination of this Agreement.

6. Right of Entry. A&B hereby grants the County, its employees, agents,
consultants and contractors a right-of-entry onto the premises designated as Tax Map Key Nos.
(2) 2-5-001:002 and (2) 2-5-002:001 for the following purposes: a) surveying, planning,
design, construction, and access to perform any work necessary to complete the Pump
Improvements; b) until such time. that easements are granted to the County pursuant to Paragraph
7 below, access to the Ditch System and Reservoir 40, including the right to maintain, operate,
repair, and replace the Pump Improvements, associated pipelines, and related equipment and
appurtenances necessary or expedient for the proper maintenance, operation, or repair of the
Pump Improvements and associated pipelines; and c) access to and use of A&B’s existing
storage cistern, the transmission.ditch at the upper edge of Increment 1, the transmission ditch
between Reservoir 40 and Increment 1, A&B’s existing pump near the Ag Park Pump, and the
10” supply line between A&B’s pump and Increment 1. The County shall indemnify and hold
A&B harmless from and against all claims for property damage, personal injury, or wrongful
death arising out of or in connection with this right of entry, to the extent that the County’s
liability for such damage, loss or injury has been determined by a court of competent jurisdiction
or otherwise agreed to by the County, and further, to the extent the payment for such damage,

-loss or injury is permitted by law and .approved by the Maui County Council.

7. Easements. Upon completion of the Pump Improvements and any other
improvements on A&B’s lands, the County shall have a licensed surveyor prepare easement
maps for such improvements and for its access and operational purposes. At such time, A&B
and the County shall execute and record such easements over A&B’s lands as are necessary for
the improvements, access and operational purposes and for the County to transport water from
Reservoir 40 to the Existing Agricultural Park, the other properties, and Increment 1 for no

consideration.

8. Agreement Limited to Increment 1. The additional 1.0 MGD of water delivered
under this Agreement is for use only at Increment 1. Supply of irrigation water to future
increments of the Upcountry Maui Agricultural Park is subject to further agreement between the
parties. Except with respect to the relocation of the Ag Park Pump, this Agreement does not
affect the terms and conditions of water delivery under the Existing Agreement.

9. Conditions on Commitments; Force Majeure. The commitments in this
Agreement shall be subject to (a) such standards, limitations and conditions that the CWRM or
the BLNR impose from time to time in connection with interim instream flow standards and
the state water permits/lease for the East Maui streams, and (b) other actions, orders and
decisions of CWRM, BLNR and other government agencies, the orders and judgments of
courts of competent jurisdiction, and to all other conditions and events including droughts,
as declared by the Director of the County Department of Water Supply, and natural disasters
beyond the control of the parties. |

10.  Governing Law. This Agreement shall be governed by the laws of the State of
Hawaii.
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11.  Severability. If any provision of this Agreement or the application thereof to any
person or circumstance shall be invalid or unenforceable to any extent, the remainder of this
Agreement and the application of such provision to other persons or circumstances shall not be

affected thereby.

12, Assignees and Successors. This Agreemeht shall inure to the benefit of and shall
be binding upon the parties hereto and their respective successors and permitted assigns.

13. Amendments. This Agreement may not be amended unless mutually agreed to in
writing and signed by the parties hereto.

14.  Default. If party fails cure a default on its obligations under this Agreement
within thirty days of notice of such default, the non-defaulting party may pursue any remedies-
available to it at law or in equity. The prevailing party in any action arising from or relating to
this Agreement shall be entitled to an award of its reasonable attorneys’ fees and costs.

15.  No Third-Party Beneficiary. Except as may be expressly set forth herein, no
third-party beneficiaries are intended to be created by this Agreement or by any of the terms
hereof. No-person or entity other than A&B or the County, their successors or assigns, shall be
entitled to claim any rights under, or to enforce any of the provisions hereof.

16.  Capacity. Pursuant to Section 18-215 of the Delaware Limited Liability
Company Act, A&B established within itself Series T, to which its rights and obligations with
respect to the Memorandum have been allocated. A&B enters into this Amendment on behalf of

said Series T. -

17.  Counterparts. This Agreement may be executed in counterparts, and said
execution shall have the same effect as if all parties executed the same original copy hereof.

[Rest of page left intentionally blank; signature pages follow.]

C ‘ 4
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IN WITNESS WHEREOF, A&B and the County have executed this instrument the

day and year first above written.

ImanageDB:4357137.21

ALEXANDER & BALDWIN, LLC

By:
CHRISTOPHER-L-BENJAMIN
President & ChigfiExecutive Officer, Series T

By:
CH EJ'W. LOOMIS
' Assistant Secretary, Series T




APPROVAL RECOMMENDED:

1 O G

GLADNS C/BAISA
Director
Department of Water Supply

REVIEWED AS TO FORM AND
LEGALITY:

KV W—

JENNEER M.P.E. OANA
Deputy Corporation Counsel
County of Maui
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By: i‘

'ALAN M. ARAKAWA
Its Mayor
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STATE OF HAWAII
» SS:
CITY AND COUNTY OF HONOLULU

On this 14" day of September, 2018, before me personally appeared CHRISTOPHER J.
BENJAMIN, to me personally known, who, being by me duly sworn or affirmed, did say that such person
executed the foregoing instrument as the free act and deed of such person, and in the capacity shown, having

been duly authorized to execute such instrument in such capacity.

Name: Ava N, Morgan

> MOo %
Sapheloy W”\
S otary 2 e
55 | a@ii

Z o Pusid Notary Public, State of H
%,/;‘7 7‘50%"‘ ) \S‘$
3 i .
“y, m“»!ﬁm“\\\\ My commission expires: 07/23/2020

(Official Stamp or Seal)

NOTARY CERTIFICATION STATEMENT

Document Identification or Description: UPCOUNTRY MAUI
AGRICULTURAL PARK WATER DELIVERY AGREEMENT

Doc. Date: September 14,2018 or [ Undated at time of notarization

No. of Pages: 9 Jurisdiction: First Circuit
W(in which notarial act is performed)
09/14/2018

Signature of Notary J _ Date of Notarization and
Certification Statement

Ava N. Morgan
Printed Name of Notary

\‘\\\UHHI[///
SN Mo,

By N
A'_,. .__.O -

(Official Stamp or Seal)




STATE OF HAWAII

e N

SS:
CITY AND COUNTY OF HONOLULU )

On this 14" day of September, 2018, before me personally appeared CHARLES W,
LOOMIS, to me personally known, who, being by me duly sworn or affirmed, did say that such
person executed the foregoing instrument as the free act and deed of such person, and in the
capacity shown, having been duly authorized to execute such instrument in such capacity.
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N ypt i S Notary Public, State of Hawaii
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v, (B . ,
”v‘/f,,”ﬁ“m\\\‘:’ My commission expires: 07/23/2020

(Official ‘Stamp or Seal)

NOTARY CERTIFICATION STATEMENT

Document Identification or Description: UPCOUNTRY MAUI

AGRICULTURAL PARK WATER DELIVERY AGREEMENT \\\\\\\‘t;“‘,{"d’ gg//,,,,
St %
\\\ vn ............ .O ,_ff’
Doc. Date: September 14,2018 or [ Undated at time of notarization g 6\ 73» oTA R?-v¢ Z
No. of Pages: 9 Jurisdiction: First Circuit §: * iOOO-.’SQg * g
" 7y (in which notarial act is performed) Z O Us u'. &N
! A I $
4 09/14/2018 T, € OF WS
Signature of Notary v Date of Notarization and g
Certification Statement
Ava N. Morgan (Official Stamp or Seal)

Printed Name of Notary




- STATE OF HAWAII )
)SS.

COUNTY OF MAUI )

On this 14 day of September , 2018, before me
personally appeared ALAN M. ARAKAWA, to me personally known, who being by me duly
sworn, did say that he is the Mayor of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is the lawful seal of the said County
of Maui, and that the said instrument was signed and sealed on behalf of said County of Maui by
authority of its Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument
to be the free act and deed of the said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

\\\\\\\uum///,,

\\\.v.. NAHg //’ Koty P Nebo ol ade

\\\\ .......... / ,5;
S 7 ' Qtats i
SE N0y pLTZ NOTARY, PUBLIC, State of Hawaii.
E oy 122 Print Name: KELNl P. NAHOOIKAIKA
= Uz c = My commission expires: __%4-fe-22
SL et o ’g%‘"‘ﬁ\ o, 06.242 § o .
%)v é‘\ ......... @ \\\\\
s OF p S
//////’/f;ﬁ?ﬁ‘.\\\\\\\
NOTARY PUBLIC CERTIFICATION
Doc Date: 9. 41§ #Pages il
Notary Name KELH P. NAHOOIKAIKA Judicial Circuit: 246 .
Doc. Description: i,
upCountry may. agricultusgl ,¢>;,',;»£'-: swe der \\\\ W N’%’o %,
AN ey %,
delirery  Agreem ent Ss-@ Ml% '.&;/2
S 15 r}ﬂ‘gh - é
Notary Signature: kﬁaéu Vi ﬂﬁ&ﬁ«f@ﬁgd = ! 6’;‘;{ S e
- ;’zﬁ%m °. ;93.22 \5
Mafe- 9 g . e SN

KT
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EMI WATER DELIVERY AGREEMENT

THIS EMI WATER DELIVERY AGREEMENT (“Agreement”) is made and entered into
this 14th day of September, 2018, by and between EAST MAUI IRRIGATION COMPANY,
- LLC, a Hawaii limited liability company (successor by conversion to, and formerly known as

East Maui Irrigation Company, Limited, a Hawaii corporation), whose mailing address is P.O.
Box 266, Puunene, Hawaii 96784, hereinafter referred to as "EMI", ALEXANDER &
BALDWIN, LLC, a Delaware limited liability company (successor by
conversion of Alexander & Baldwin, Inc. and its division, HAWAIIAN
COMMERCIAL & SUGAR COMPANY (“HC&S™)), whose mailing address is P.O. Box 266,
Puunene, Hawaii 96784, hereinafter referred to as "A&B", and the COUNTY OF MAUI, for
its Department of Water Supply, whose principle place of business and mailing address is 200
South High Street, Wailuku, Hawaii 96793, hereinafter referred to as the "County".

Background of this Agreement

A. A&B and EMI own and operate a system for the collection and transmission
of surface water from East Maui to Central and Upcountry Maui water via a series of
ditches, tunnels and other improvements, including the Wailoa and Hamakua Ditches (the

“Ditch System”).

B. The County draws water from the Ditch System from the Wailoa Ditch to
supply the County's Kamole Weir Water Treatment Facility, from the Hamakua Ditch to supply
the County’s Kula Agricultural Park, and from other points.

C. On December 31, 1973, the County Board of Water Supply entered in a
Memorandum of Understanding with FEast Maui Irrigation Company, Limited and
Alexander & Baldwin, Inc. concerning the County’s draws of water from the Ditch System,
which subsequently was amended, supplemented and extended by (1) letter agreement dated
July 27, 1982 re Kula Agricultural Park, (2) Amendment dated May 1, 1992, (3) Second
Amendment dated -April 25, 1994, (4) Third Amendment dated January 3, 1996, (5)
Agreement Re 1973 Memorandum of Understanding, Repairs to Waikamoi Water
System, Construction of Reservoir at Kamole Weir dated March 21, 1996, (6) Fourth
Amendment dated December 30, 1996, (7) Addendum to Fourth Amendment dated
May 6, 1997, (8) Fifth Amendment dated January 20, 1998, (9) Sixth Amendment dated
December 28, 1998, (10) Seventh Amendment dated December 29, 1999, and (11)
Eighth Amendment dated March 28, 2000, (collectively,. the “1973 Agreement”). The
1973 Agreement is attached hereto as Exhibit A.

D.. The term of the 1973 Agreement expired on April 30, 2000, and thereafter
EMI continued to deliver water to the County via the Ditch System and the County
continued to draw such water in an informal, unwritten arrangement consistent with the
terms of the 1973 Agreement and the parties’ practices thereunder.

E. In June 2018, the State Commission on Water Resource Management
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(“CWRM?”) issued an Interim Instream Flow Standard (IIFS) decision for East Maui streams
(“IIFS”) that governs certain of the Ditch System’s surface water sources.

F. In light of the IIFS, the parties now desire to formally document the ongoing
and continuing delivery of Ditch System water to the County.

NOW, THEREFORE, EMI, A&B, and the County hereby agree as follows:

1. Delivery of Water. EMI shall continue to deliver water from the Ditch System to
the County at the locations and on the rates, terms and cond1t10ns speclﬁed in the 1973
Agreement, which is incorporated herein by this reference.

2. Compliance with IIFS. A&B and EMI acknowledge and agree that, in performing
their obligations under this Agreement, they shall observe and comply with their obligations
under the IIFS.

3. Term. This Agreement shall have a one-year term that shall automatically renew
every year subject to EMI’s continued receipt of permits or receipt of a lease from the State
Board of Land and Natural Resources (“BLNR”) to collect surface water sources that feed the
Ditch System. If the BLNR grants EMI a long-term lease, this Agreement may be terminated on
no less than twelve (12) months prior notice and during that period the parties shall negotiate in
good faith for a long-term replacement of this Agreement to be executed concurrently with the
effective date of the termination of this Agreement. '

4. Miscellaneous.

a. No Joint Venture. Nothing contained herein shall be deemed to create a
joint venture or partnership.

b. Entire Agreement. This Agreement (inclusive of Exhibit A, attached
hereto) constitutes the entire agreement of the parties with respect to the subject matter hereof
and supersedes all prior discussions, negotiations, term sheets and agreements of the parties.

c. Successors and Assigns. This Agreement and each and all of the
covenants and obligations herein shall be binding upon and inure to the benefit of all the parties
hereto and their respective successors and assigns.

d. Amendments. This Agreement may only be modified or, amended by a
writing executed by all of the parties hereto. :

e. Construction. This Agreement shall be liberally construed to effectuate its
purpose. The captions appearing at the commencement of the sections hereof are descriptive
only and for convenience in reference. Unless the context otherwise requires, singular nouns and
pronouns used in this Agreement are to be construed as including the plural thereof,

f. Capacity. Pursuant to Section 18-215 of the Delaware Limited Liability
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Company Act, A&B established within itself Series T, to which its rights with respect to the
Ditch System and the 1973 Agreement have been allocated. A&B enters into this Agreement on

behalf of said Series T.

g. Execution. This Agreement shall take effect upon the complete execution
hereof by EMI, A&B and the County. This Agreement may be executed in counterparts.

[Rest of page left intentionally blank; signature pages follow.] -
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IN WITNESS WHEREOF, EMI, A&B, and the County have executed this Agreement

the day and year first above written.

ImanageDB:4541847.6

EASTMAUI IRRIGATION COMPANY,
LLC

By: ALEXANDER &BALDWIN,LLC, SERIEST
Its Manager /7

By:

Its Assistant Secretary

ALEXANDER & BALDWIN, LLC

By:

CHARLES W. LOOMIS
_Assistant Setretary, Series T



APPROVAL RECOMMENDED:

GLADYS C/BAISA
Director
Department of Water Supply

REVIEWED AS TO FORM AND
LEGALITY:

O

Deputy Corporation Counsel
County of Maui
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COUNTY OF MAUI

ALAN M. ARAKAWA
Its Mayor



STATE OF HAWAII
SS:

R N

CITY AND COUNTY OF HONOLULU )

On this 14® day of September, 2018, before me personally appeared CHRISTOPHER J.
BENJAMIN, to me personally known, who, being by me duly sworn or affirmed, did say that such
person executed the foregoing instrument as the free act and deed of such person, and in the
capacities shown, having been duly authorized to execute such instrument in such capacities.

\\\mnum,,”
o Mog 7 \
§A?:n .............. ‘ﬁ"@% }
§ Srorann 2 Nyl P
= 54 360 R =
ERal} ﬁ(’c’ 1&, A Name: Ava N. Morgang]
Z o, VBV AR E Notary Public, State of Hawaii
- ..q nnnnnnnnnn o
Yy € OF VRS ~
”!f!i.'mm\\\“ My commission expires: 07/23/2020
y P
(Official Stamp or Seal)

NOTARY CERTIFICATION STATEMENT

Document Identification or Description: EMI WATER DELIVERY
AGREEMENT '

Doc. Date: September 14,2018 or [0 Undated at time of notarization

_ Jurisdiction: First Circuit
~—— (in which notarial act is performed)

/ 09/14/2018

No. of Pages: 72

Date of Notarization and

Signature of Notary
Certification Statement

Ava N. Morgan

Printed Name of Notary
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(Official Stamp or Seal)




STATE OF HAWAII

SS:
CITY AND COUNTY OF HONOLULU )

On this 14® day of September, 2018, before me personally appeared CHARLES W.
LOOMIS, to me personally known, who, being by me duly sworn or affirmed, did say that such
person executed the foregoing instrument as the free act and deed of such person, and in the
capacities shown, having been duly authorized to execute such instrument in such capacities.

UL,
aww i,
S N0fe %,
:3.:;?* o -..Eon'z, %
§ q’:. Q@AR%.‘:ﬁ f;‘:; /
EgN g%@oﬁ—%@ icE Name: Ava N. Morgan
Z @ Pymv’ ,.v":ﬁ? 5 Notary Public, State of Hawaii
E AT Sy - & .
T, I TE o D . .
iy, ,m'-“.\\;m\\\ : My commission expires: 07/23/2020
(Official Stamp or Seal)
NOTARY CERTIFICATION STATEMENT
Document Identification or Description: EMI WATER DELIVERY "
AP . i,
AGREEMENT . §\§ ) ff‘? ﬁg//@
Doc. Date: September 14,2018 or [ Undated at time of notarization & %\ ﬁg‘i@%
. - YeoTARy 2
No. of Pages: 72 Jurisdiction: First Circuit =i %&?000-369 * =
(in which notarial act is performed) = m/\ Py TS
4 Z, .._.m”"“.'e.- \\\:
09/14/2018 ) TE S Mﬁ:‘@“
Signature of Notary J Date of Notarization and ‘ "«’iiu”mm\‘s\\\
Certification Statement
AvaN. Morgan (Official Stamp or Seal)
Printed Name of-Notary




STATE OF HAWAII )
)SS.

COUNTY OF MAUI )

On this e day of September __, 2018, before me
personally appeared ALAN M. ARAKAWA, to me personally known, who being by me duly
sworn, did say that he is the Mayor of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is the lawful seal of the said County
of Maui, and that the said instrument was signed and sealed on behalf of said County of Maui by
authority. of its Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument

to be the free act and deed of the said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

\\\\\\\\\Hllul//,,/// ) : ‘ -
\\\\2\)\_?. NAtios, K oli £ Hebetad,

\\ ......... . e .
S$¥"Nor, ~%%  NOTARY PUBLIC, State of Hawaii.
S 7 e, ®NEZ PrintName: KELII P. NAHOOIKAIKA
ER ﬁ(fe“C i»Z My commission expires: U-20-22
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e T S
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NOTARY PUBLIC CERTIFICATION
Doc Date: 7-14- 1 \ #Pages a5
), NAHOQIKAIKA . . -
Notary Name KELI P. N Judicial Circuit: and
Doc. Description: 4
_EM] Water Delivery gy,
Agreement N P NAHG 7,
g ‘ \\\\‘(/\)\' ........ . %,
$ .
) : [Siang OF .‘:>e::??‘P74,9)_ 6‘%’:%
Notary Signature: Kty £ Apbwfad = ol InE
’ E N UsLic 5
Z 0. 06.24 S
: 91418 g e
Date: ' B oSS
I W
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EXHIBIT A

THE 1973 AGREEMENT
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MEMORAWGUM OF UMDERSTANDING

THIS HEMORANDUM made as of the 31st day of Decembor,

1973, by and betwoen the BOARD OF WATER SUPPLY OF THE COUNTY

OF MAUI, vhose post office address is Kalana O’Naui, Wailuku,
¥aui, Hawaiti, ‘hereinafter called BWS, and EAST MAUX IRNIGA~
TION COMPANY, LIMITED, a Hawail corporati'on, whose post
affice address is Pala, Haul, Hawaii, hereinafter called
EMI, and HAWATIAN COMMERCIAL AND SﬁGAR COMPANY, & division
of Alexander & Baldwin, Ine., whose post office address"is
Punnene, Maui, i-lawaii, hereinafter called HCES, '
Background, At the present time EML is the holder
of three general licenses from the State of Hewaii covering
the following areas: Llcense Ho, 3505' tNah:LI:u), wl.xic'n license
expifcs on June 30, 1976, General Licgnse No. $-3695 (Honomanu),
which license expires June 30, 1986, and Genersl Licenuss. fa.
3578 (Huelo), which license expires June 30, 1981, EMI also
has a revocable permit for the Keahae area with the State

of Hawail, pending an offering for a new iicense for publie

bid sometime in 1974, Tha approximate locations of the

regspective license areas are indicated in Exhibit A attached

-hereto, Further, BEML, NHC&S and EWS heve enterad imto an

wAR O O

agreement (herein called the 1961 Agveement") whexshy BWS
has the right to collect water In areas ownad or leased by
EMY and HC&S in the Waigkamol area and the Awalau Intake
area, the approximate boundaries of which are indicated in
blacic on Exhibit B, ,

In order to establish a constant and steady flow

of water for the continued growth éna progress of the Island

of Maui, the parties have ag,réed to the following terms and

=
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conditions concerning the collectlon and delivery of water
by EMI in che east Maul area with respect to the propertles
under license by EMI with the State of Hawaii and alss on prop-
exties owned by EMI ro be used by BWS for publie water purposes
in rhe Rula and Makawao and Nahiku water systeés of BWS.

1. MNehilu., EMI will continue to collect and
deliver to BWS ar the rates providad heréin up to 6,000
‘gallons of water per twénty—faur hour day Eo serve the
Kahiku community. The delivery point shall be the same ,
point as presenfly used by ﬁMI and BWS.

2. “Waiaksmoi and Awalau Areas. As of Januaxy 1,

1974, EMI will be appointed the exclusive manager tb colléct
end deliver warer in the area pfeseﬁtly under license to

BWS from EMI and HC&S, the approximate area of which i1s
indicated in red on Exhibit B. Within that area EMI shall
be responsible, at ite expense, for the operation, maintenance,
.repair of the water collectiod and conveying faeilities and
.the operation of the water storage and pumping faciliciles
and shall collect at the highest elevation possible the
maximum quantity of water that is economlcally feasible.

FMI agrees at its expense and at its sole discrecion te
replace existing collection facilities or install additional

collection facilities, or both, in order to Improve the

_collection of water in this area. Any replacements to the

existing collection facilities or any additional collection
facilities installed by EMI shall belong to BWS upon comple-
tion of comstruction of each item.

Tirle to the existing water collection facilities-

installed by BWS shall remain with BWS. BWS shall be responsible

for the maintenance of the storage facilirties in this axea

.

10
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‘except that EMI shall ‘perfom minor maintenance on Puohokamoa

dam and the three Waiakamoi dams. The portion of the system
under the operational jurisdiction of BWS is colored in blue
and under the operatipnal jurisdiction of EMI Is colored in
ved on the sketch attached hereto as Fxhibit C.

EMI will at its expense from time to time and at
all times during the ter;n of this agreement, repair, main-
tain, amend and keep water collection facilities at any

time during the term of this agresment existing within the

collection area in good operational order and condition ‘and

wilY not allow ummecessary loass or waste of water.
Extensive and substantial.damages to the collectlon

and conveying and storage facilities owned by BUWS as iﬁrovided

herein due to acts of God or events beysnd the contﬁ:ol of

. EMI requiring restoration or replacement of the facilities

shall be the responsibility of BWS, Actual restoration and
replacement of the existing facilities shall be subject to
budgetary limitat:io':w of BWS which agrees to exercise veason-
#ble judgment and good faith to include the costs, or portions
thereof, of restoration and replacement: in the emsuing ‘budget
or budgets. Actual restoration end replacement of addﬂ:innal
facilities constructed by EMI shall be made at the discrecic;u
of BWS which decision shall be £inal angd shall not be subject
to arbitration, '

At the end of the term of this agreement or sooner
termination as provided herein, EMI shall surrender the col-
}ection and conveying facilities presently existing on the

property together with any and all improvements or additional

-3
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£aeilivies EMI may have installed to BUS in pood operational
order and condition, ordinary wcar and tear or damages due
?o acts of God ox beyond the control of EMI being excepted,
To the extent inconsistent with the terms of this
, agreement, the provisions of the agreement dated Jannarﬁ 22,
1961, ("1961" Agreement™) by and between the f;rties herein
shall be cancelled and terminated by mutual agreement. .
A1l water collected by EMI in the Waiakamoi and
Awalau Intake areas shall be discharged intn the following
. points:
' Walakamoi and Olinda Reservoirs
Foatan Toake
Piholo Resexvoir
The parties shall, if necessary, execute & more
definitive agreement outlining the duties and responsibili-
ties of each party consistent with the terms of this agreement.
3. Wailoa Ditch. From the waters collected by
EMI in the Woiloa Ditch System EMI will moke available to
BYS up o 12 million gallons of wéter per twenty-four hour
period, An additiodal 4 million gallons of water per Ewenty-
fo?r hour pariod as needed by BWS will be made available by
EMI to BWS upon one year's written notice to EMI,
Waters from the FMiloa Ditch shall be delivered.
to BWS ot the following points presentiy used by EMI and BWS:
| Hulvhulunui, Lilikof and Kewole Forebay.
4, Proportionate Reductlon, If EMI is not sue-

cessful in acquiring or holding the licenses mentioned here-
inabove or in the event of a court ruling or the adoption
of any governmemtal statute, ordinaﬂce, regulation or policy
{ncluding but not limited to the withdrawal by the State of
any lands undexr license or the gondemnation af any lands

imder license, reducing the amount of water collected or

12
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' delivered by FMI or affecting the capability of FML to
collect or deliver water, then subject to and with the approval

of the BUS by a vore of 2/3 of the members present, t:iua amount

of water to be deliveresd to BWS heresunder may be reduced pro-
porrionately; provided that in the event EMIis not successful
in acgquiring or héllding the licenses mentioned-hereinabove,
then BWS will. approve a proportionate reduction only (1) if
the replacement State license included a.provision whexein the
licensee is required to.make the propoytionate aﬁount of water
available to BWS and (2) after a vote of 2/3 of the membexs
present at a meeting duly called.
5.. Due Diligence. EMI agrees to comply with the
" terms of the existing State licenses and to use due diligence
to sequire replacement licenses as the present licenses,
including' the Keanae license, expire and replacement licenses
for the same area cu;mtaining stbstantially similar terms,
other than the rent, are offered for bid by't:he Scaté; BHS -
agrees to request the State Board of Land aﬁd Watural Respurces
< to include a provision in any rez;lacement license that the
‘ 1icenseé make available to BWS amounts of water consistent
witt; this agreement,
6, Additional Delivery Points. Additional delivery

points may be added érom time to time as mut;.ually apreed he-

tween the parties. In the event the parties fail vo agree

and a party desires another delivery point to be added, then ~

the same shall be determined by arbitration as provided herein,
7. Water Charges. JBWS shall pay to EMI the sum

of six ecenrg per thousand gallons delivered ‘bv' FMI to RWS

from the WNahiku and Wafskamoi and Awalau Intske Systems and

‘the Wailoa Ditch .Svstam. This rare shall remain fixed for

) the term of this apreement, Afrex the lapse of fifteen (15)

years of the term of this &agreement, EMI may request for’

-5
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an adjustment in the water charges due Lo increases in the -
cost to EMI of (1) payments to the State for waker pursuant
to the licenses mentioned heresin; (2) fuel oil; (3) salaries
and wages of EMI employees, BWS shall consider the request
only after an affimative vote of 2/3 of the members of che
Board present at such meeting duly Ealled agreeing to con-
sider the request, In the event BWS should decide to con~
sidex the request by a vote of .2/ 3 of the members presenﬁ,
‘then BWS shall det:ermin‘e the request of EMI by a vote of 2/3
of the members present. The decision of BWS shall be final
and shall not be subject to arbitration.

BWS shall Install and mainctain suiteble meters or
other meapuring devices (hereinafl:g.r called meters) satise-
factory to EMI for the purpose of measuring the total amount
of water as provided herein. The meters shzll be maintained
within 2% accuracy and shall be tested every three years by
BWS. Separate meters shall be installed by. BWS to measure the
water at any additionzl delivery _i:oin: which may be required
by EMI for a proper detc;minacion of the quantity of water
being taken. Read:-Lngs" of the meters shall be taken and
recorded by BUS at sufficient interwvals so aﬁ to give a
recoxd in such form and degree of accuracy as shall be
sarisfactory to both parties, Reports of such readings
shall be delivered by BWS to EMI at such intervals ds shall
beragreeable to the parties’ and FMI shall have the right at
all cimes to Inspect and make cepies of the :.:ecords of
WS apd to meke independent readings to varify all measure-
ments taken by BWS. Where BWS operates a continuous watexr
stage recorder which makes other water measurements within
may of the sources 1isced zbove, copies of all the f}ow
charts and/or records of individuzl water measurements .

shell be furnished te TFMI,

v6-

14

ImanageDB:4541847.6




4

RWS wil. .‘.Jay the water charges her 1 mentioned
In lawful currency of the Unir:éd States at times and in .the
,mannex provided above to EMI ox such other pexson or corpora-~
tion as shali be designated by FMI in writing at least 10 days
prior to the next ensuing payment. '
. 8. Priority. BUYS shall use insofar as prar:l:icﬁl
‘411 of the water collected in the Walakaemoi and Awelau Tntake
'Systems priox:' to pumping wates collected at Kamole'Fotebay.
"EMI shall give BWS priowdty in the use of water in fulfilling
'Em;.'s obligations set forth herein befors any other private use.
9. Water Delivery. If the State of Hawaill i:eqi:irea
'in any replacement licemse to the licenses mentioned herein-
above that the licensee make dvailable to BWS fox public
. consumption and use certain portion of the water collected
in the license area and the successful bidder ds a. person,
parcncuship or corporation othex than EMI or HCES o afy
corporation affiliated with Aiexander & Baldwin, Inc. and
said licensee delivers said water to a convenient point of
connection onto the Walloaz Ditch. Syscem, thea EMI agrees to
convéy sald water from the point of connection onto the Wailoa
Ditch System to the points of delivery specified in this agree-
ment to BWS free of any charge whatsbever. [

10. Improvements to Wailoa Ditch System. FMI

recognizes that improveménts to the collgc;:ian system
for the Wailoa Dit;ch System may be necessary Iin order for
EMI to provide the amount of water provided herein to
BWS. EMI agrees that it shall at its expense make the
necessary improvements as may be required, 7o the

extent required by maintenance the parties recognize

'that poxtions of the Wailoa Ditch System may from time

ImanageDB:4541847.6
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to time be shut down for short periods of time, In
such cases diversion of the water from one area to amcther
mway be necessary and eacﬁ party shall cooperafe with the
othex in order to %ermit the repeir and malntensnce of the
Wailoa Ditch System. '

11, Anti-Pollution. EMI égfees.that it will use
diligent effoxts to prevent coitamination or pollution of .
the water and that in the installation, maintenance and
construction of collection facilities, and in the collectioﬁ
and delivery of water, it will in all cases comply with the

rules and regulations of the Dapartment of Land and Natural

Resources, Department of Agriculture and the Department

of Health of the State of Hawaii concerning the prevention

of contamination or pollution, EMI shall not be otherwise

responsible for the quality or potability of the watexr

delivered to BWS according to'tha terms of this agfeemént.
12, Excuse of Performa;ce. Anything in this

agreeméné to the contrary notwithstanding, providing such
cause is not due to the willful act or neglect of EMI,
EMI shall not be deemed in default with respect to the
performance of any of Ehe terms, covenants and conditions
of this agreement if same shall be due to any atrike..
lockont, civil commotion, war-like gperation, invasion,
rebellion, hostilities, military or usurped power,
sabotage, governmental regulations or controls, inability
to obtain any material, service, or Einancipg. through
act of Gpd or other cause beyond tﬁ; econtrol of EMI,

13. Term. The term of this agreement: shall be

for twventy (20) years commencing January 1, 1974, and termi~

-5~
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nating on December 31, 1993; provided, however, that this
agreement may be extended from time to time by mutusl agree-
ment; provided furthex, that 1f any party decides not:‘ to
extend the term of this agreement beyond Décember 31, 1993,
then such party must give wr&itten notlce of its decision to
the other party p;:ior to December 31, 1991; failure to pro-
vide such notice by December 31, 1991 shall extend, with
the consent of the other party, this agreement for a period
of two years if no notice is ‘given by December 31, 1993, or
if notice is given after December 31, 1991 bur before December
31, 1993, then this agreement shall be extended, with the
consent of the other party, for a period of two years from
the date such notice was give;t, A

14. Axbitration. Except zs provided in paragraphs
2 and 7, if at any time during rhe teyrm of this agreement
m.; after the e:cpiration or sooner determination thereof,
any question, dispute, difference or disagreement shall
arise between the parties hereto which cannot be adjusted

or setitled by them to their mutual satisfaction, then

every sﬁch matter shall, at the desire of either party, be
submitted to ahd be determined by three (3) arbitrators in
the mammer provided by Chapter 658 of the Hawali Reviszed
Statutes, as the same' now :I;s oxr may from time to time be

. amended, in which case elther party may give to the othex
pacty writf.en notice of its desire to have an arbitration
of the matter in question and appoint one of the arbitrators
‘in said notice, whereupon the other party, within ten (10)
days after the recelpt of such notice, shall sppoint a second
arbitrator and, in case of fallure so tg do, the party who
has alxeady appointad an arbitrator may have the secound
arbitraror appointed by a judge of the Clreuitc Court Bf tﬂe
Second Judicial Circuit of the State of Hz{waii, and the two

arbltrators so appointed, in eicher mannex, shall appaint

17
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the third arbitratoxr, and in the cvent chaé the two arbitra-
tors so appointed shall, within ten (10) days after the
appointment of the second arbitrator, fail to appoint the
third arbitrator, either par't:y may have the third arbitrator
appointed by said judge, and the three arbitrators so appointed
shall thereupon proceed to detazrmine the matter ia guestion
and the decision of any two of them shall be final, conclu~
sive am% binding upon the parties vnless the same shall be
- vacated, modified ox corrected as by said statute provided.
The arbit;:ators shall have alll the powers and duties pre-
. seribed by sald statute and j;.:dgmenr. may be entered upon
such award by the said Clrcuvit Courg: as prc;vided by said
" statute snd said judgment shall not be subject to appezl,
Each of t})e parties ghall pay its own expenses but the
- o conpensation and expenses of the arbitrators shall be
borne equally by both pért;gs._ -
‘ 15. Default, This aéraement is upon the express
gondition that if any one or more of the following events
of default shall occeur, to wit: )
‘ a. BWS shsll fail to psy the water rates
herein reserved oxr any part thereof within thirty (30} days
aft;ar the same become due, or '
< . b, EMI oholl fail to observe or perform
any of the covenants herein contained and on the paxt
of EML to be obsexved and performed, and such failure.sha'll
continue for a perlod of sixty (60) dayz after written notice
thercof given by BWS to EMI. , )
Then and in case of any such default EMI or BWS
as the case way be, may, apon th; occurrénce oE such event

of default or at any time thereafter during the continuance

wllu
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of such default, at its respective option, teminate.this
aga:ecmeﬁt by giwing ten {10) days' wwritten notice thereof
to the defaulting party without resort to any legal process,
all without prejudice to any other remedy or right of actionv
which the other party may have for such daf:ault.. '

In addition the parties agree to enter into dis-
cuszions for the purposatof entering fnto an alternate
default provision in the event of default by EMI.

16. Acceptance of Vater Rates Kot Waiver, The

acceptance of payment of water rates by EMI or its agents
shall nat be desmed to be a walver by it of any breach by

BUS of any covenant herein contained. The waiver by any

party of any breach shall not operat'e to exti.nguish the

" covenant or condition, the breach vhersof has heen waived

nox ba deemed to ba a walver by such party of its xight to
terminate thls agreement for any bresch thereof,
17. Miscellaneous,

8, Defindtionz. The termes “party” and

"parties” as used heredn mean axd include EMI, HO&S and

the BUWS,
b. Notices. ' iny notice or demand to be glven

. to ox aerved 'upon a party o connection with thiez agresment

shall be deemed to have been sufflciently given or gserved
for all purposes by being sent as registered mail, postape
prepaild, addressed to such party at its post office address
heretnbefore specified oy =t such other post office address
as such party may from time to time designate In writing to
the other party, or by being delivered personally to any

officexr of such party within the State of Hawaii, and any

¢ ~3i-
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such notice or demand shall be deemed conclusively to have
been given or served on the date of such registration orx

personal delivery,

18, Successors and Assigns, All the terms, cove-~

nants, mad condit:’:ons of this agreement shall inure to the
benefit of and be binding upon the suecessors dnd assigns
of &1l parties, :

- 19, DPrivate Contract, Nothing herein contained
shall be constyued as impressing this agreement with the

character of a public service eontract and.no owner of any

‘water privilege, domestic, commexcial or otherwise, granted-

- by BWS, shall have any right, title or interest in or to °

any of the water deliverable to BWS which shall be enforce~
able against or be binding upon EML:
20, Rates Not Indicative, In the event of con~-

demnation of any land or water rights in the areas covered
by this agroement, the water rates contained in this apree-
ment shall not be taken as _ihdicative of the true value of

the 1and_ or water righl:s‘ , nor s.hall they be used for apprdisal
purposes on such taking, .

21, Amendment, This sgreement mzy be amended by
mitnal agreement in writing exscuted by both parties,

22, Consent., To the extent reguired by the above-
mentioned State licenses the participation of EMI in this
agreement is subject to the approval of the Board of Land
and Natural Resources of the State of Hawail. ]

IN WITNESS WHEREOF, the partiles hereto have .caused
this instrument to be duly executed this _7/% 4 day of
_pc'c@m.l;n— , 19;&_, effective as of December 31, 1973,

BOARD OF WATER ‘SUPPLY OF .
THE CQUNTY OF MAQPI
: . -
m%;w/ ‘
j [74

lts

~12-
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ALEXANDER & BALDVVIN, INC,

822 BISHOP STREET » P0.BOX 3440
. HONQLULU, HAWAN 86807 -

July 27, 1982

Department of Water Supply
Comty of Maui
Pallekn, Moul, Bawall 96793

Ras | Water Agreepent dated December 22, 1961, an amended by
Hemorgndum of Understanding dated December 31, 1973/KULA AGRICULTURAL PARR

Bentlemens

The purpose of this latter ip to set forth our understandings with respect to the
withdrawel of water by the Depariment of Water Supply (“hewein Department®) from
the Weiloa bitch for the Xula Agricultural Park.

de Additiomi delivery poipte Departiment bhap designated, pursuant ‘to paragraph
. % of the Memorsndum of Undevstending dated December 31, 1973, and HCES and
i EMI concur; the Hamakun Biteh st s location Just heyond Rese}:’wo:tr 40, as
ocutlined $n red on the map attached hereto =g, Exhibit 4 aud dncorporated
herein by referemce, (the "delivery point™) as the deldvery point frouw which

water wiil be withdrawn ko serve the needs of the Kula Agricuitural Park.

2. Delivery System.

8o The Depariment will comstruct a delivery systenm, cansiating of & pump
structure; measuring devices, diversien channel and pipeline systen from
the delivery point tv the Ruls Agricultwral Park et locations generally
shown on the sttached Brhibit A (heredn “delivesy system™}s Deteiled
plans and pgrante of casements with wetes znd bounds descriptions of
easenent locations shell be prepared by the Pepariment after approval of
the landowner iunveivell. The Depsrtment shall be respopsible For scquir-
ing any easements necessary to accomplish the delivexy of weter from the
dellvery point %o Xula AgricwWiiurel Park. Consizvction plane and
specifications for the pump siructure, messuring devices apd diversion
channel and pipeiine system shell be prepared by the Department subject
to the prior spproval of HCES.

b» Tha Departwent will be responeibie for the repalr, meimntemance amd
replacenent of the entive delivery mystem, ox portions thexsof, from fhe
dellvery point to the FKule Agrieulturel Parke HNedther BCES nor RMI
ghall be required to perform any repalr, meintenance setv:tcea o the
deliverg system ox replace any portion thereofs .

TELEPHONE {808} 524-3611 « TELEGRAPH ALEXBALD

25
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" Deperitment of Hater Supply
Coenty of Mauml
July 27, 1982

Baga Two

3e

ts 'fHe Bepartwent ghall fostall, as part of the (lelivery System, suita'ble
meters or other measuring devices (“meters”) having e two percent aecu~
racy factore Depariment agrees to repalr, maintain and upkeep ‘the
meters within the tolsrance factor and o test the meters at leapt once
evexry three years so thet the volume of water being withdravn can be
aceurately measured. i

Pumping Operations. Jun order to emsure that water will be svallable st the

delivery polnt, toe Depsriment shall, pricr to the commencement of auy pumplng
of water, provide HC&S with st Jeast 24 houra® notice as to the (1) time for
the commgncement of pumping, (2) time For the cessation of pomping, and (3)
the gquantity of weber to de pumped. I£ the comwencemeat znd cessation of
punping (s done during HUES's zepular business houxs, then HCES will not
charge for irs employee’s time and expepses to regulate the flow of water to
the deldvary pofante If tbe coumencement or cessation of pumping iz done
before or after BCES's regular bhusinese hours, then HC&S‘s costs shall be

pald by the Deparimept.

We true: that the Forepolng ezpresses our understandings regarding the delivery
of water to the Kula Agriculturel Park. We request that you sign in the spades
provided below mnd rveturn the originsl to us. TYour continved support and

cooperstion i deeply apprecisted.

Yery txwuly yours,

RAWATIAN CDEMERCIAY, & SUGAR
COMPANY, & division of

Alexender & Beldwin, Incs FAST MAUT YBRIGATION COMPARY
By - /ﬁ—/ ?%’V
%«ﬂw [72%% Fm«ﬁuﬂ%ﬁbﬁgfrc &/?“e Z?s;g;u!f&ﬁ?"'

The

foregoing terms are sccepted and

approved this 2.2%day of _<Any” 2 1982,

DEPARTHENT OF WATER SUPPIY
COUNTY OF HMAUZ

By

Dyitzn 5 Ko
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THIS AMENDMENT, made and entered into this _/%%  gay of

/(/ZU‘J , 1992, by and amongst EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawall corporation, whose mailin address is
P. 0. Box 266, Puunene, Hawail 96784, referred to as YEMI®, A&E-'
HAWAII, INC., HAWAITAN COMMERCIAL AND SUGAR COMPANY, a division
of Alexander & Baldwin, Inc., whose mailing address is P. O. Box
266, Puunene, Hawall 96784, referred to as "HCESY, and the BOARD
OoF WATER'SUPPLY of the County of Maui, whose principal plaée of
business and mailing address is 250 S. High Street, Wailuku,

Hawail 96793, referred to as the YBoard®,
WITRERESSETLSH:

- WHEREAS, on December 31, 1973, EMI, HC&S, and the Board
entered into that certain Memorandum of Understanding relating,
in part, to the collection and delivery of water by EMI, the
maintenance of certain water collection fgcilities, and the
furnishing of water to the Board:; and

WHEREAS, the term of the Memcrandum of Understanding is
scheduled to terminate on December 31; 1993;.and

WHEREAS, the parties hereto desire to extend the Memorandum
of Understanding for a pericd of two years: now, thgrefore,..

IN CONSIDERATION of the mutual promises and agreementé
hereinafter set forth, the parties hereto agree as follows:

1. Item 13 is deleted in its entirety and substituted with

the following:
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¥13., Term. The term of this agreement shall be for

twenty twe {(22) years commencing January 1, 1974, and

terminating on December 31, 1995; provided, however, that

this agreement may be extended from ﬁime to time by mutual

agreement.” '

2. Bave and except as amended herein, the Meﬁoréndum of
Understanding shall remain in force and effect.

IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUL IRRIGATION COMPANY,
LIKITED .

7 N ;

(Please type or print name above)
Its

l}é,a t//,,%mew

(Please type or print name above)
its

HC&S:

HAWAIIAN COMMERCIAL AND SUGAR
COMPANY

(Please type or print name aboﬁe}
Its -
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(Please type or print name above)
Tts

Board:

BOARD OF WATER SUPPLY,'
COUNTY OF MAUI

Its Chat er#)mi]

AFPROVED AS T0 FORM
AND LEGALITY:

M )
Howard Fukkshima

Deputy Corporation Counsel
County of Haui .
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STATE OF HAWAYII )

) ss.
COUNTY OF MAUIX 3
on this [of dzy of APVFI . , 1992, before me
appeared Fichard £. Camuren  and Tyie &. Wilkipson

’
to me personally known, who, being by me duly sworn, did say that
they are the _2r. Vig Proidiat  and fevt Jeerednry vt ! .
respectively, of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Beard of Directors, and the said officers acknowledged
said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, 1 have hersunto set my hand and official
seal. o

Valrie 2° Jlodasdimal

Notary Public, State of Hawaii

My commission expires: S/s5/95-

STATE OF HAWAILI )
) ss.

COUNTY OF MAUTL )

on this /3} day of /hhd’ , 1992, before ne
appeared Lichard L. Comersrn _ and ‘ ,
to me personally known, who, being by me duly sworn, did say tha
they are the (Gzners | Manaass ~and )
respectively, of HAWATIAR COMMERCIAL AND SUGAR COMPANY, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation: and that said instrument --
was signed and sealed on behalf of saldl corporation by authority
of its Board of Directors, and the said officers acknowledged
said instrument to be the free act and deed of sald corporation.

IN WITRESS WHEREOF, I have hereunto set my hand and official
seal. : .

Viedpi ;r‘.’ [etachine

Notary Public, State of Hawaii

My commission expires: 5;7b$7§};
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STATE OF HAWAIX )

L } ss.
COUNTY OF MAUT ) ]
on this /%% day of - Z¢¢4>*?', 1992, before ne
appearsd Asref Bt ¢, to me perkonally known, who,

being by me dquly swotn, did say that 4o/ is the Chairperson of
the BOARD OF WATER SUPPLY of the County of Maui, and that the
seal affixed to the foregoing instrument is the lawful seal of
the said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed op behalf pf the said BOARD OF WATER SUPPLY,

and the said ey e acknowledged the said
instrument to be the free act and deed of the said BOARD OF WATER
SUPPLY,

IN WITNESS WHEREOF, I have hereunto set my hand and official

)

to Notafy Public, State of Hawaii

seal.

My commission expires:,fﬁ?f?f?ff;__
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SECOND AMENDMENT TO

™ MEMORANDUM OF UNDERSTANDING
THIS AMENDMENT, made and entered into this 25th - day of
April . 19 94 , by and amongst EAST MAUI IRRIGATION

COMPANY, LIMITED, a Hawaii corporation, whose mailing address is
P. 0. Box 266, Puunene, Hawaii 96784, referred to.as "EMI", A & B
HAWAII, INC., through its division, HAWAIIAN COMMERCIAL AND SUGAR.
COMFANY, a Hawaii corporation, whose mailing address is P. 0. Bﬁx
266, Puunene, Hawali 96784, referred to as "HC & 8", and the BOARD
OF WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 200 S. High Street, Wailuku, Hawaiil

96793, referred to as YBWSH,

P

WHEREAS, .on December 31, 1973, EMI, HCE&S and BWS entered into
that certain Memorandum of Understanding, referred to as the
"Memorandum¥, relating, in part, te the collection4and deliverf af
water by EMI to, the maintenance of certain wétér collection
facilities of, and the furnishing of vater to BWS} éﬁd

WHEREAS, on May 1, 1992, EMI, HCES and BWS entered into that
certain Amendment to Memorandum of Understanding relating to the
extension of the Memorandum from December 31, 1993 until December
31, 19%5; and

WHEREAS, the Memorandum permits BWS to withdraw up to 8,000
gallons of water per twenty-four hour day to serve the Nahiku
community: and ‘

WHEREAS, the maximum daily usage of the Nahiku community is
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currently 12,600 gallons per day; and

WHEREAS, BWS desires to increase the withdrawal rate for the
Nahiku community: now, therefore,

IN CONSIDERATION of the mutual promises and agreements
hereinafter set forth, the parties hereto agree as follows:

1. Item 1 of the Memorandum is deleted in its entirety and
substituted with the following: : '

®4, Hshiku. EMI will continue to collect and deliver to

BWS at the rates provided herein up to 20,000 gallens of water

per twenty~-four hour day to serve the'Nahiku'community; The

delivery point shall be the same point as presently used by

EHMI and BWS."

2, Save and except as amended herein, the Memorandum, as
amended on May 1, 1992, remxins in force and effect.

IN WITNESS WHEREOF, the parties hersto have caused this

instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY, LIMITED

Richard F. Cameron
{Pleage type or print name above)
Its Executive Vice President

E ﬁazﬁdad /%z.w\
Beverly J. ¢feen

{Please type or print name above)
Its Segretary’
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o A & B HAWATI, INC.

through its division ‘

HAWATTAN COMMERCIAL AND SUGAR
COMPANY

#

. =
{Please type or print name above)
Tty Senlor Vice President

il /)/égm/

Beverly J% Gfeen
{Please type or print name ahove)
its _Secretary i

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

5@@"% Zavzy Jetes /7
Its Chairpersd

APPROVED AS TO FORM
AND LEGALITY:
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STATE OF HAWAII )
: ) 8s.
CITY & COUNTY OF HONOLULU )

on this 25th day of April, 1994, before me appeared
Richard F. Cameron and Beverly J. Green, to me personally known,
who, being by me duly sworn, did say that they are the Executive
Vice Presigdent and Secretary, respectively, of EAST MAUI
IRRIGATION COMPANY, LIMITED, a Hawaill corporation; that the seal
affixed to the foregoing instrument is the corporate seal of said
- corporation; and that said instrument was signed and sealed on
behalf of sald corporation by authority of its Board of
Directors, and the said officers acknowledged said instrument to

be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal., ‘

[ Str) v 5

Notary Public, S#&te of Hawaill

My commission expires: *iﬂiéy/?#!

STATE OF HAWAXIIL )
58,
CITY & COUNTY OF HONOLULU )

On this 25th day of - April, 1994, bsfore me appeared
Richard F. Cameron and Beverly J. Green, to me perscnally known,
who, being by me duly sworn, did say that they are the Senior
Vice President and Secretary, respectively, of A&B~HAWAIIL, INC.,

. through its division HAWAITAN COMMERCIAL & SUGAR. COHPANY, a
Hawaii corporation, that the seal affixed to the foregoing
instrument 1is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said
corporation by authorlty of its Board of Directors, and the said
officers acknowledged said 1nstrument to be the free act and deed
of saild corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. :

/Wov’)/
.S Hotary Public, Sta¥e of Hawall
My commission expires: ?Viﬁ;/égf
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STATE OF HAWAIL

)
) ss.
COUNTY OF MAUI }
On this 26tk day of April , 1% 34 , before me
appeared Byron Walters , to me persohally known, who,

being by me duly sworn, did say that he is the Chairperson of
the BOARD OF WATER SUPPLY of the County of Maul, and that the
seal affixed to the foreguing instrument is the lawful seal of
the said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said Byron Balters acknowledged the said
instrument to be the free act and deed of said BOARD OF WATER
SUPPLY. .

IN WITNESS WHEREQF, I have hereunto set my hand and official
seal.

gg Notary Public, State of Hawali

My commission expires: 4/18/98
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THIRD BAMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THTS AMENDMENT, nade and entered into this ©#{ day of
January, 1996, by and among EAST MAUI TRRIGATION COMPANY,
LIMITED, a Hawalil corporation, whose mailing address is P. D.
Box 266, Puunene, Hawaii 96784, referred to as "EMI," AEB-HAWATI,
INC., through its division HAWATITIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation, whose mailing address 1s. P. 0. Box 266,
Puunens, Hawall 96784, referred to as UHCES," and the BDARD OF
WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 250 S. High Street, wWailuku,
Hawali 96793, referred to as "BWS,”"

WITNESSZETH:

WHEREAS, the Memorandum of Understanding entered into on
December 31, 1973 by and among EMI, HC&S and BWS, which
subsequently was amended by an Amendment dated May 1, 1892 and
Second Amendment dated ARpril 25, 1994, permits BWS to withdraw up
to 16 million gallons of water per twenty-four hour period from
the Wailoa Ditch System; and

WHEREAS, the Wailoa Ditch System provides, on average, S55%
of HCES's water needs, is essential to HCES's abllity to pump the
groundwater wells which provide the other 45% of HC&S's water
needs, and is necessary to run HC&S's two mills and pumps for
HU&S's 16 brackish water wells in the central isthmus; and

WHEREAS,. on numerous occasions, BWS's right to withdraw
water from the Wailoa Ditch System has, during times of extended
drought, put HC&S under severe stress; and

WHEREAS, the term of the Memorandum of Understanding is
scheduled to terminate on December 31, 1995; and

WHEREAS, the parties hereto desire to extend the Memorandum
of Understanding for a period of one year; now, therefore,

IN CONSIDERATION of +the wmutual promises and agreements
hereinafter set forth, the parties hereto agree as follows"

1. The following ‘sentence is hereby added to the end of
the first paragraph of Paragraph 3:

YRWS agrees to use its best efforts to minimize its
intake of water from the Wailoa Ditch System whenever
the total flow in the Wailoa Ditch System drops below
55 million gallons per twenty~four hour pericd, and to
use its best efforts to move forward on a timely basis
with necessary steps, including the installation and
utilization of surface water storage of peak flows, so

73 memo~1/3{88

1L - AT
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that BWS will be able to reduce its dependency on the
Wailloa Dbitch System whenever the total flow is balow
55 million gallons per twenty-four hour period.®

2. Paragraph 13 is hereby deleted in its entirety and
substituted with the following:

"13. Term. The term of this agreement shall be
for twenty-three (23) years commencing ‘January 1, 1974
and terminating on December 31, 1996; provided, how-
ever, that this agreement may be extended from time to
time by mutual agresment.®

3. Save and except as anmended herein, the Memorandum of
Understanding, as previously amended, shall remain in full force

and effect. :

IN WITNESS WHERECF, the parties hereto have - caused 'ﬁhis
instrument to be Quly executed on the date first above written.

EAST MAUTI IRRIGATION COMPANY, —
LIMITED

“_a 2L r4
Richard Fy—~&
Its Executive Vice President

Advgo L Vetame—

alys&n d. kamura
Its Secrebtady

HCES:

ARB-HAWAYI, INC., THROUGH ITS DIVISION
HAWAITAN COMMERCIAL A& SUGAR COMPANY

A
Richard F. caneron ]
Its Senior Vice President

Alyﬁn T7 Wakamura

Its Secretary

oD e

73memye-173108
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BWS:

BOARD OF WATER SUPPLY,
COUNTY OF MAUI

’j%éi24xuf ﬁfiﬂm4wuw7

Marie Kimmey

{Please type or print name above)
Its Chairperson

APPROVED AS TO FORM
AWD LEGALITY:

AN el
{Please type or print name above)

Its Deputy Corporation Counsel
County of Maul

T3meme-1/3/80 e
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STATE OF HAWAII
58,

—t s

COUNTY OF MAUI

on this ﬂi&il. day of January, 1996, before me appeared
RICHARD F. CAMERON, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUT IRRIGATION COMPANY, LIMITED, a Hawail corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of sald corporation.

IN WITNESS WHEREOF, I have hereunte set my hand and official
seal. .

R \aéMﬁiu,-lq{ Aﬂt«ﬂﬂ

Rotary Public, State of Hawail

My commission éxpires: qlblfi

STATE OF HAWAII )
ss.

)
CITY & COUNTY OF HONOLULU )

on this 3% day of January, 1996, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawail corporation; that the seal affixed to
the foregoing instrument 4is "~the corporate seal of . said
corporation; and that said instrument was signed and sealed on
behalf of saild corporation by authority of its Board of"
Directors, and the sald officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

] Notary pPublic, Sfate of Hawaii

My .commission expires: Zé“fZé,

73maemo-1/3i88
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STATE OF HAWALI
88. .

e st A

COUNTY OF MAUI

on this &Lh day of January, 1896, béfore"hé appeared
RICHARD F. CAMERON, to me personally known, who, being by me duly
sworn, d4did say that he is the Senior Vice President of

A&B~HAWATY, INC., through its division BAWAIIAN COMMERCIAL &

SUGAR COMPANY, a Hawaill corporation; that the seal affixed to the
foregoing instrument iz the corporate seal of said corporation;
and that sald instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledgsd said instrument to be the free act and deed

of said corporatlon.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

LA Knate b Mg,

Notary Publlic, State of Hawaiil

My commission expires: 47247&9

STATE OF HAWAIT )
55.

CITY & COUNTY OF HONOLULU )

on this J<«¢ day of January, 1996, bafore mne appeared -

ALYSON J. NAKAWMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary ‘of A&B-HAWAIX, INC.,
through ite division HAWAIIAN COMMERCIAT & SUGAR COMPANY, a

Hawaii corporation; that the seal affixed to the foregping’

instrument is the corporate seal of sald corporation; and that
said instyrument was signed and sealed on behalf of - said
corporation by authority of its Board of Directors, and the said
officer acknowledged sald instrument to be the free act and deed
of sald corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

2.5, ' Notary Publlc,‘giééz’of Hawall

My commission expires: 72?5&2?

73memo-173788
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STATE OF HAWAITX )
} 88§,
COUNTY OF MAUIL }

on this Zézf day of :;§%§§¥§““”Z§§s, before - me appeared

Adgime & KTewmesgery, ., to me personally known, who, being
by me duly sworn, 4id say that e is tha Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPFLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said AAdrr & (N7 deritrae acknowledged the

said instrument to be the free act/and deed of the said BOARD OF -

WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Cg\ Notéry Publlc, Efate of Hawali
‘ My commission expires: agyézr,éazg

T3mome—113198 —-H=
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EN By

3

'

AGREEMENT RE 1973 MEMORANDUM OF UNDERSTANDING,
REPAIRS TO WAIKAMOI WATER SYBTEX,
CONSTRUCTION OF RESERVOXR AT XAMOLE WEIR

’
4

THIS AGREEMENT, made and enfered into this z/et’ day of
Maxch, 1996, by and among A4B~HAWAIT, INC., through its division
HAWATIIAN COMMERCIAL AND SUGAR COMPANY, a #Hawall corporation,
whose malling address is P, 0. Box 266, Puunene, Hauil, Hawail
96784, referred to zs "HCES®, the BOARD OF WATER SUPPLY of the
county of Maui, whose principal plece of business and malling
address 1s 250 8. High Street, Walluku, Hawall 96793, referred to
as the “BRS, ¥ ER.ST » MAUL IRRIGATION COMPANY, LIMITED, a Hawaill
corporation, whose mailing address is P, 0. Box 266, Puunene,
Rawall 56784, referred to as “EMI," and KULAMALU, INC., a Hawaii
corporation, whose mailling address is P. 0. Box 1417, walluku,

Havail 96793, referved to as “KULAMALU,®

WITNESSETH:

WHEREAS, this Agreement is being entered into In connection
with the proposed Agreement <Concerning the Construckion of
Storage Tank, Transmission Tdne and  Appurtenances, and
Improvement and Dedication of Existing Well, dated March 2/,
15986, between BWS and FKulamalu, and the proposed Agreement Re
Well EBasement and contribution'tolnesign Work, dated March EQL,
1396, between HC&S, EMI and Kulamanu, concerning the devaelopment
of a well for BWS on land owned by HCES (“Wéll Agreement®); and

WHEREAS, in connection with such Well Agreement, the parties
have negotiated certain agreements relating to the following: (1)
acceptance by BWS of certain terms and conditions relating to the
use by BWS of water from the Wallea Ditch System, (1i) funding By
BWS of certain repairs to the Waikamol water collection delivery

Bws3(1500

20 0100 GPC OO W YHJI ININHATN BT A R B 7GR AN BR-RI-NYM
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system, and {ili) design and construction of a reservoir to serve

Kamole Weir;

NOW, THEREFORE, IN CONSIDERATIORN of the mutual promises and
agreements of the parties, the parties heretc agree ag follows:

i. pmendment to_ 1973 Menmgrandum of Understanding. BWS,

HC&3 and EMI hereby amend the Memorandum of Understanding entered
into on December 31, 1973 by and amomyg EMI, HCES and BWS (1873
HMemorandumn of Understanding®), as follows!

{a) BWS shall pnot be permitted to withdraw mors than B8
million gallons of water per twenty~four hour period ziom wailoa
pitéh under any circumstances. When the reservolr described in
Section 3 DYbelow comes on line, the partles will discuss
modification of the foregoing limitatien in order to accommodate

the reservoir.

(b) BWS shall not be permitted to withdraw water from
Wailoa Ditch when the ditoh flow drops balow 11 million gallons
of water per twenty-four hour perlod. This linmitation is
necessary in order to ensure sufficlent water for the operation
of HC&S' Puunens and Pala Xills, which provide 12% of the
electricity consumed by the general public on Maui.

The limitations on withdrawal from Walloa Ditech set forth above
shall take effect at auch ¢ime a=z Kulama;‘x’u (or its successors or
assigns) begins to draw water from the BWS system for the parcels
described in the Agreement Concerning the Construction of Storage
Tank, Transmisslon Line and appurtepances, and Improvement and
Dedication of Existing Well, dated March <%{ , 1996, between BHS

and Kulanalu.

2. Repairs Water S m. Hotwithstanding any
pravislon of the 1973 Memorandum of TUnderstanding to the

contrary, BWS hereby agrees to use its best efforts to fund as

B .

BWEI/15/06

et A un A B Arae Nt nRGRT YHI

~oAA AN MAN tery AnE 3
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expeditiously as possible the repalrs currently necessary, in the
digcretion of BEMI, to the Walkamol Upper Flume. Sald repairs
shall include but not be 1limited to: replacement of' the top
cover of the Upper Flume, installation of non-slip surfase on the
Upper Flume cover, and replacement of portlons of the Upper Flume
trestle (l.e., braces, leys, runners, footings, ete.} as deemed
necessary by EMI. The BRSY and EMI agree to begln repalrs as soon
as practicable and to cooxdinate with each other to undexrtake

such repalrs.

3. Reseryoly at Ramole HWelr. BWS agrees to use its best

efforts to seek and secure on & timely basis appropriate funding
sources for the construction of the reservolr, and HC&S, EMI, and
XKULAMALU agree to provide reasonable and recessary support to
obtain such funding sources. KULAMALU agreas: to fund the desigm
work, up to $125,000, for the reservoir in coordination with BWS.
BWS also agrees to use its best effarts to proceed with and to
complete the construction of sald reserveir as soon as possible.

IN WITNESS WHEREQF, tbe parties hereto have caused this

FYya-a1180 -3-

bn d 1700 CPC QN0 AN UL PRI T AT 1w e B R I LR YU LL
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ingtrument to be duly execinted on the date first above written.

EMILs

EAST HAUL IRRIGATION COHPANY P
LIMITED

Richard "B, Calieron
(Pleasa  type or print name abiove)

Executive Vice President -

Alyson J{j Nakamura
(Please type or print nama above)

Its

Its Secx:eta'ry

HCES:
A&B-HAWATY, INC., THROUGH ¥TS DIVISION
mm:m COMMERCT SUGAR COMPANY

chhard F. Cameron
‘{Pléass tYpe of print name above)

) Itz Senior Vice President

M\n /I/WW\A—;’——/"}

Alyson J %Iakamura
{(Please type or print nama above)

Its Secretary

TOS-YTEI0E
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RULAMALU:
KULAMALU, INC.

Sad

Al & § ol AL

{Fleasse Lype or print hame AbOVe)

e CRUAOWT.

{Pleape type or print name above}

Its

BWS:

BOARD OF WATER SUPPLY,
COUNTY OF MAUI

{

B ' At € 1 et ]

{Please typa or print mame above)
its Chalrperson '

APPROVED AS TO FORM
AND LEGALYTY:

Y e =

{Please Type Or Print name abovVe)

Its beputy Corporation Counsel
County of Haul

BWs. /19100 '5"
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STATE OF HAWAIX )
y ss.
COUNTY OF MaUul )
Oﬁn thls ’Lh day of March, 1996, bhefore me -appeared
4 Taperon : . Lo

pergonall hnown, ha, bai?_ by me dnly sworn, dld say that
jcare the [y Wee/ visidey «. Tespectively,
of EAST MAUI YIRRIGATION COMPANE‘ . LIMITED, a Hawall corporation;
that ths seal affixed +to the foregoing Iingtrument is the
corporate seal of said corporation; and that sald instrument was
signed and.sealed on behalf of said corporation hy authority of
its Board of Directors, and the sald officers acknowledged saigd
instrument to be the free act and deed of said corporation.

IN¥ WITNESS WHEEREOF, Y have heremnto set my hand and official
seaal, :

L. | ;ﬁ@ﬁnzﬁébf .

Notazy Pubilic, State of Hawall

£

#y commission expires: q/ i

STATE OF HAWALL )
) ss.
COUNTY OF MAUT 3

on thiz 5149&%) day of Harch, 1898, before me appeared
amd—

: to me

pertonally known, who, Belng by me Guly swWorn, did say  thabt —theyéfl&
iHaxre the %@m@ asve r respectively,
of A&B~HAWAXY, Csp thraug‘h its dlvision HAWAITAN COMMERCIAL &

" BUGAR COMPANY, a Hawail corporation; that the seal affixed to
the foregoing instrument 1s the ocorporate seal of said
corporation; and that said Iinstrument was signed and sealed on
behal? of said corporation by authority of i1ts Board of
Directors, and the said officers acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, X have hereunto set my hand and officlal

seal,
L.g‘ Notary Puhlic, State of Hawaii
Hy commlssion expires: C7/5 &

W3 $7a8 '5"
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STATE OF HAWAII )
) ss,
COUNTY OF MAUL :

on this_ <29+ day of _March, 1996, before ne appeared

El/g)"\‘.'«?? ﬁé‘@ﬂ;l{;}o‘? T -m(; = 7 o
personall own,; W elng y me duly sworn did say that
aké~the Ia?é«%?‘ ’ -and- ! —EE
of KULAMALU, INC., & Hawail corporatlon; %ﬂ&he—ge‘aﬁffhced 7
-to-—the—feregein ent—of—sadd

; and that said -instrument was signed and sealed on
behalf of said corporation by authority. of 1its Board of
pirectors, and the said officers acknowledged sald instriment to

be the free act and deed of 'sald corporation.

IN WITNESS WHEREQF, I have hereunto set my hand and official
seal,

o

Notary Publlic, sState of Hawall

¥y commission expires: 4//'9 /‘78

STATE OF HAWAIT }
} ss,
COUNTY OF MAUI )

on this &% day of Maxch, 1996, before me appeared

AgeprCrs fFesrprmerty ¢ to mp personally known, who, being
by me duly sworn, did say that &7¢/ is the Chairperson of the
BOBRD OF WATER SUPPLY of the County of Maul, ‘and that the seal
affixad to the foregoing Jinstrument is the lawful seal of the
sald BOARD OF WATER SUPPLY, and that the sald Instrument was
gigned and sealad on behalf of the sald BOARD OF WATER SUPPLY,
and the said Adgree, Krerriritey ' acknowledged the
eald instrument to be the free act and deed of the said BO?;RD OF

WATER SUPPLY.

IN WITNESS WHEREQF, I have hersunto eet ny hand and cfficiall

seal.
Notry Pﬁ’blic . State of Hawaii
C& ’ My commission expires: ‘[/fﬁ/§5
BWS-3/17/m8 . ~7-
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FOURTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this Hp% day of
December, 1996, by and between EAST MAUI IRRIGATION . COMPANY,
LIMITED, a Hawail corporation, whose business mailing address is
P. 0. BRox 266, Puunens, Hawail 96784, referred to as W"EMI
A&B-~HAWAII, INC., through its division, HAWATIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation, whose mailing address is
P. 0. Box 266, Puunene, Hawali 96784, referred to as PHCES,” and
the BOARD OF WATER SUPPLY of the County of Mauil, whose principal
place of business and mailing address “is 200 S, High Street
Wailuku, Hawaii 96793, referred to as "BWS,®

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered into
that certain Memorandum of Understanding, which subsequently was
amended by an Amendment dated May 1, 19982, Second Amendmént dated
April 25, 19%4, Third Amendment dated January 3, 1996 and Agree-
ment Re 1973 HMemorandum o©f Understanding, Repairs to Waikamoi
Water System, Construction of Reservoir at Xamole Welr dated
March 21, 1996 (the Memorandum of Unhderstanding, as sc amended,
is herainafter referred to as the "Memorandum")}, relating in part
o to the operation, maintenance and repair of the Waikamoi water
. system; and

WHEREAS, the term of the Memorandum iz scheduled to terminate
on December 31, 1996; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a perlod of one year; and

WHEREAS, on March 21, 1986, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum  of Understanding,
Repairs to Waikamol Water System, Construction of Reservolr at
Kamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamol Upper Flume, referred to as
the "Flume"; and s

WHEREAS, the Flume is under the operational jurlsdlctlon of
EMI as prov1ded in the Memorandum; and

WHEREAS, the redwood covers, trestles, foctings,-bra;es, ete., -
of the Flume, are in need of replacement to maintain proper water
transmission for the Upper Xula Water Bystem; and

WHEREAS, the Flume is now in a state of major dlsrepalr and
there is concern that it may fail; and-

WHEREAS, extensive and substantial damages to the Waikamoi
collection and conveying and storage facilities owned by BWS due

Tememo2
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to acts of God or events beyond the control of EMI requiring
restoration or replacement of the facilities is the respon-
sibility of BWS; and

WHEREAS, EMI represents that, due to the sensitive nature of
the ecological resources of the area serving as a source of
domestic water, and its inaccessibility and varied terrain, EMI
must limit access to its Waikamoi lands; and

WHEREAS, EMI reconstructed the Filume back in 1974-75, and is
very familiar with both the Waikamoi water system and the area;
and .

WHEREAS, BWS has budgeted $60,000,00 for the necessary main-—
tenance and repair of the Flume for fiscal year 1996-1997; and

WHEREAS, BWS had previously purchased redwood lumber for the
repairs to the Flume, which lumber was determined to be in-
adequate for sald repairs; now, therefore, .

IN CONSIDERATION of the mutual promises and agreements here-
inafter set forth, the parties hereto agree as follows:

1. The fourth paragraph of Paragraph 2 is deleted in its
entirety and substituted with the following:

vExtensive and substantial damages to the collec- -
tion and conveying and storage facilities owned by BWS
as provided herein due to acts of God or events beyond. -
the control of EMI requiring restoration or replacement
of the facilities shall be the responsibility of BWS.
Actual restoration and replacement of existing facili-
ties shall ke subject to budgetary limitations of BWS,
which agrees to exercise reasonable judgment and good
faith to include the costs, or portions therecf, of
restoration and replacement in the ensuing budget or
budgets, Actual restoration and replacement of addi-
tional facilities constructed by EMI shall be made at
the discretion of BWS, which decision shall be final
and shall not be subject to arbitration. With regard.
to restoration of the Waikamol Upper Flume required by
damages, existing as of December 17, 1996, to the
facilities (herein called the "1996 Repairs®"), BWS
shall use its best efforts to fund as expeditiously as
possible the repairs deemed necessary in the discretion
of EMI. BWS and EMI agree to begin the 1996 Repairs as
spon as practicable and to coordinate with each other
to undertake such repairs. If the Walkamoi Upper Flume
fails or suffers a major disruption due to the delay in -
funding these necessary repairs, BWS shall not be per-~
mitted to compensate for the reduction of  Waikamoi
system water by taking water from the Wailoa Ditch
system. The exact nature, scope and total cost of the
19986 Repairs, including total reasonable reimbursement

-

7 Imormnd
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tfor labor (including overhead), will not be known until
EMI proceeds with the repairs, but the cost during the
fiscal year ending June 30, 1997 shall not exceed
$60,000.00."

2. With regard to the 1996 Repairs referred to in the new

fourth paragraph of Paragraph 2 descrlbed above:

a. EMI shall be respon51b1e for designating the materials
needed for the repairs, but shall not be responsible
for any problems arising out of or related to the .con-
dition of the materials.

b. BWS shall be responsible for ordering and purchasing

all materials, including replacement of any materials
that do not meet full specifications (e.g., replacement
of that portion of BWS's previously-purchased lumber
that EMI determines cannot be salvaged), and for the
condition of the materials and delivery of same to the
jobsite location designated by EMI, referred to as the
"Jpbsite. !

c, EMI shall, to the extent feasible in its sole discre-
tion, salvage as much of BWS's previously-purchased
redwood lumber (119 pileces 2Yx12%x18°' dimension, con
heart, RS, and 279 pieces 2"x12"x20' dimension, con
heart, RS), referred to as "Salvaged Lumber," for the
repairs to the Flume, said salvage to include milling
the redwood to proper dimensions at cost to BWS not to
exceed $2,500.00 for labor.

d. BWS shall provide delivery of the Salvaged Lumber to
the milling site designated by EMI, and later to the
Jobsite.

a. BWS shall provide a container for weather and security
protection of all redwood lumber and all other
materials delivered to the Jobsite for the repairs.

£. EMI shall apply the non-skid surface treatment in
accordance to the manufacture’'s recommendations.

g, EMI shall be responsible for any loss or damage to

materials accepted at the Jobsite in the event such

loss or damage arises directly and solely from EMI's.

negligence, but EMI shall not be deemed a bailor or
warehouseman with respect to such materials.

h. BWS shall make payment on said invoices within 30 days
after receipt, and agrees that intersest will .accrue on
late payments at the rate of 12% per annum.

3. Paragraph 3 is hereby replaced in its entirety with the

following:

FRimied
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"3, Wailoa Ditch. From the waters collected by
EMI in the Wailoa Ditch System, EMI will make available
to BWS up to 8-1/2 million gallons of water per twenty-
four hour period, allocated as follows: up to 7 million
gallons of water per twenty-four hour period from the
Kamole Weir delivery peoint, and up to 1-1/2 million
gallons of water per twenty-four hour period from the
Hamakua Ditch delivery point to serve the needs of the
Kula Agricultural Park (pursuant to the letter dated
July 27, 1982 from HC&8 and EMI to the Department of
Water Supply of the County of Maui). The foregoing is
subject to the limitations on withdrawal set Fforth in
the Agreement Re 1973 Menmorandum of Understanding,
Repairs to Walkamoli Water System, Construction of
Reservolr at Kamocle Weir, dated March 21, 1998, BWS
agrees to use its best efforts to minimize its intake
of water from the Wailoa Ditch System whenever the
total flow in the Wailoa Ditch System drops below
55 million gallons per twenty-four hour period, and to
use its best efforts to move forward on a timely basis
with necessary steps, including the installation and
utilization of surface water storage of peak flows, so
that BWS will be able to reduce its dependency on the
Wailoa Ditch System whenever the total flow is belaow
55 million gallons pexr twenty-four hour period.

Waters from the Waileoa Ditch shall be delivered to
BWS at the following points presently used by EMI/HC&S
and BWS: .

Kamole Forebay and Hamakua Ditch near
Reservoir 40."

4, With regard to the construction of the proposed reser-
voir at Kamcle Welr, BWS warrants that it will use its best
efforts to meet, or cause to be met, the deadlines set forth in
the engineering schedule attached heretec as Exhibit "A" and
incorporated herein by reference. The parties agree to discuss
modification of the '8-1/2 million gallons of water per twenty-
four hour period' amount, referred to in Section 3 above; when
the proposed reservoir comes on line. :

5. Paragraph 13 is hereby deleted in its entirety and sub-
stituted with the following:

*13, Term. The term of this agreement shall be
for twenty~four (24) years commencing January 1, 1974
and termipating on December 31, 1997; provided, how-
ever, that this agreement may be extended from time to
time by mutual agreement.™

6. Save and except as amended herein, the Memorandum, aé
previously amended, shall remain in full force and effect, ' S

FitnrmeZ i
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IN WITNESS WHEREOF, the partiss hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

S, epheﬁ Holatay
Its Vice Presj nt

g

Alyson g, (gakamura
Its Secretary

HCS&S:

A&B-HAWAII, INC., THROUGH ITS DIVISION
HAWATTIAN COMMERCIAL AND SUGAR COMPANY —

G. Stefhen Holad
Its Zenior Vice President
A | Vb

Alysop/ J( JNakamura
Its Secretary

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

-

Noyma Piltz V
Itls Chairperson

APPROVED AS TQ FORM
AND LEGALITY:

IMV'
Gary W, Zakizn
Deputy Corporation Counsel
County of Maui

PRl =5~
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STATE OF HAWAII ) 4
City & County of Homolulu y 8s.

COTNEYL-§F-MEYE © )

“ January, 1997 - G. Stephen Holada
on this ﬁfiﬂ_ day of Beeeﬁgeasr—ls-%—; before me appegred,\ Y
RICHARD-F.—RAMERBN, to me personally known, who, being by me duly
sworn, did say that he is the Exesukive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawalil corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
sald corporation; and that said instrument was_signed and sealed
on behalf of sald corporation by authority of its. Board of
Directors, and the said officer acknowledged said 1nstrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have heresunto set my hand and official
seal.

<

My commission expires: - gdg [97 .

STATE OF HAWAII )
55.

)
CITY & COUNTY OF HONOLULU )

On this _J307% day of December, 1996, before me appeared’
ALYSON J. NAKANMURA, to me personally known, who, beinyg by me duly
sworn, 4id say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that sald instrument was signed and sealed on behalf of
sald corporation by awuthority of its Board of Directors, and the
said officer acknowledged said instrument to be the free act and
deed of sald corporation.

IN WITNESS WHEREOF, I have hersuntc set my hand and official
seal. 2.5

dﬁédaam/x///4£éwaA§iii,/

Notary public, Stdte of Hawaii

My commission expires: S

Taeeenad . ~G=
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STATE OF HAWAIXL
City & County of Homolulu y  8S8.

COUNDY OP--MAHT— )

January, 1997 " @G. Stephen Holada

on this ﬁ/’w@.’ day of -Beeem-bgae-,-wl-&g&, before mne ap[;eared;\ o
RECHARP—P-—EAMERSON, to me persanally known, who, being by me duly
sworn, did say that he is . the Benior Viée President of
A&B-HAWAII, IRC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawail corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was sighed and sealed on behalf of sald
corporatlon by authority of its Board of Directors, and the said
offlcer acknowledged sald instrument to be the free act and deed
of said corporation.

"IN WITNESS WHEREQF, I have hereunto set my hand and official

| AWW» 5\/ WMW

é% Notagl Public, Btate oflgbwaii

My commission expires: é{/y[fz' R

STATE OF HAWAIX )
: 55,

CITY & COUNTY OF HONOLULU )

on this _J2#/ day of December, 1996, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HAWAITAN COMMERCIAL & SUGAR .COMPANY, a
Hawail corporation; that the seal affixed to the foregoing
instrument iz the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said corpara-
tion by authorlty of its Board of Directors, and the sald officer
acknowledged said instrument to be the free act and deed of said

corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal, . ' .5

%M/»@Mﬁ&/

Notary public, 5fate of Hawall

My commission expires: ~7/&/%SF

. .

Fameme2
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STATE OF HAWAITL
88, -

COUNTY OF MAUIL

on this ,R77% day of December, 1996, before me. appeared -

Ngreae. B ; to me personally Xnown, who, being
by me duly sworn, did say that 5é¢) is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lanuilseal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on bshalf of he said BOARD OF WATER SUPPLY,
and the said B a acknowledged the
sald instrument to be the free.act and deeﬂ of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have herasunto set my hand and foiciél

seal.
Notary Public, State of Hawaii
\(z My commission expires: 4//% 8 ,
FImeona? -B-
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- ADDENDUM TO FOURTH AMENDMENT TO
e MEMORANDUM OF UNDERSTANDING

THIS ADDENDUM, wmade and entered into this 6th day of
May, 1997, by and between EAST MAUI IRRIGATION COMPANY, LIMTITED,
a Hawail corporation, whose business mailing address is P. 0.
Box 266, Puunene, Hawall 96784, referred to as YEMI," A&B~HAWAII,
INC., through its division, HAWAITAN COMMERCIAL & SUGAR COMPANY,
a Hawall corporation, whose mailing address is P. 0. Box 266,
Puunene, Hawaii 96784, referred to as YHC&S," and the BOARD OF
WATER SUPPLY of the County of HMaul, whose principal place of
business and mailing address is 200 8. High Street, Wailuku,
Hawail 96793, referred to as "BWS,"

WHEREAS, oh December 30, 1996, EMI, HC&S and BWS entered into
that certain Fourth Amendment to Memorandum of Understanding
(hereinafter referred to-as the "Fourth Amendment®), relating in
part to the repairs ocurrently necessary to the Walkamel Upper
Flume, referred to in the Fourth Amendmént as the "1996 Repairs?®;
and o : .

WHEREAS, said Fourth Awmendment contemplates, in . actcordance
with the recommendation of EMI, the use of wmilled redwood lumber
for the 1996 Repairs; and i

WHEREAS, BWS now desires to use ummilled lumber for the 1996
Repairs; and :

WHEREAS, EMI is willing to use unmilled redwood lumber for
the 1996 Repairs only if it receives (i) specific authorization
from BWS for such use and (ii) a complete release and indemnifi-
cation from BWS from any claims or damages arising out of such
use; now, therefore,

IN CONSIDERATION of the mutual promises and agreements here-
inafter set forth, the parties hereto agree as follows:

1. Notwithstanding Paragraph 2 of the Fourth - Amendment,
BWS hereby reguests and authorizes EMI to use unmilled redwood
luwber for the 1996 Repairs. BWS hereby releases, indemnifies
and holds harmless EMI and HC&S from any and all claims or .
damages (including reasonable attorney's fees) arising out of or
otherwise related to the use of ummilled redwood lumbeér.

2. save and except as amended herein, the Fourth Ameﬁdment
shall remain in full force and effect.

FRmeetsoZ
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IN WITNESS WHEREOF, +the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMTs

FAST MAUI IRRIGATION COMPANY,
LIMITED

M&.\m R
Alysoh J. (Hakamura
Its Secretary

HC&S;

A&B-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAIL AND SUGAR COMPANY

Its Senior Vice/President

f\s W
Alyson {0 Nakamura
Its Sacrdtary

BWS:

BOARD OF WATER SUPPLY

COUNTY OF MA?;~—¢A¢v4PRV’~

é%&%ﬂnﬁ1:§:¥$%ﬂ~§ﬁﬁfﬁﬁ1:>vuv:t: Cotrtshed 10 Ao
S Chesrpersorr Tt o peye—

APPROVED AS TO F
AND LEGALITY:

U

Gary W. 'ﬂaklan /
Deputy Corporation Counsel
County of Maui

PImamal
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Ty STATE OF HAWAITI )
) ss.
COUNTY OF MAUI } .

on this l“H‘V] day of May, 1997, before me appeared G,
STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUT YRRIGATIGN COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was sighed and sealed
on behalf of said corporation by authority of "its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESE WHEREOF, I havé hereunto set my hand and official
seal. : :

= | %&W F&W@W‘;\

Notary Public, State of Hawaii

My commission expires: /1o /=000

STATE OF HAWAII )
SS.

)
CITY & COUNTY OF HONOLULU )

On this £7% day of May, 1997, before me appeared ALYSON J.
NAKBMURA, to me personally known, who, being by me duly sworn,
did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawail corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora~
tion; and that said instrument was signed and sealed on bebalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged sald instrument to be the free act and
deed of said corporation. .

IN WITNESS WHEREOF, I have hereunto set my hand and official

Lot S /@«Ma{&/

LS. Notary Public, S%tate of Hawaii

My commission expires: 72/-"’/5'0" 4

seal.

T rarsed -3~
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STATE OF HAWAII )
) 88,
COUNTY OF MAUI )

On this !L“A“ day of May, 1997, before me appeared G.
STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Senior Vice President of
AEB=HAWAII, INC., through itz division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawail corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;’
and that said instrument was signed and sealed on behalf of sald
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument toc be the free act and deed
of said corporation.

IN WITNESS WHEREOQF, I have hereunto set my hand and official

seal.
| Wy, B s
L5, Notary Public, State of Hawail
My commission expires: U]{0[{A00D
STATE OF HAWATYL )
. ) 88.
CITY & COUNTY OF HONOLULU )

On this gh/ day of May, 13997, before me appeared ALYSON J. .
NAKAMURA, to me perscnally known, who, being by me duly sworn,
did say that she iIs the Secretary of A&B-HAWAII, INC., through
its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the sald officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal,

LS. : 4£kéédsd(,4iﬁéuzﬁzltj

Notary Public,State of Hawail

My commission expires: _ 7/4s/7F

A3rarme2 ~4 -
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STATE OF HAWAII

COUNTY OF MAUI

) mlb
W@M‘%n this (474 day of May, 1997, before me appeared Pervin-
to me personall X _wha, being by me duly sworn, gQid
say that he is the chalrpa¥sdh of the BOARD OF WATER SUPFLY of
the County of Maui, and that the seal affixed to the foregoing
instrument is the lawful seal of the said BOARD OF WATER SUPPLY,
and that the said instrument was signed and sealed pjn £ 05,
the said BOARD OF WATER SUPPLY, and the said o

o 2 &1
acknowledged the said instrument to be' the. free act and deed of %’K
the said BOARD OF WATER SUPPLY, B

IN WITNESS. WHEREOF, I have hereunto set my hand and official

seal.
Wotary Public, State of Hawail
é My commission expires: %’/ i '/?8
Se— G o '
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oG

FIFTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this 20 agay of
January, 1998, by and between BEAST HMAUI IRRIGATION COMPANY,
LIMITED, a Hawali corporation, whose business mailing address is
P. 0. Box 266, Puunene, Hawaii 96784, referred to as W"EMI,"
A&B~HAWAIL, INC., through its division, HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawail corporation, whose mailing address is
P. 0. Box 266, Puunene, Hawaii 96784, referred to as "HC&S," and
the BOARD OF WATER SUPPLY of the County of Mauil, whose principal
place of business and malling address is 200 8. High Street,
Wailuku, Hawalli 96793, referred to as "BWS," .

WHEREAS, on December 31, 1873, EMI, HCkS and BWS entered into
that certain Memorandum of Understanding, which subsequently was
amended by an Amendment dated May 1, 19382, Second Amendment dated
April 25, 1994, Third Amendment dated Januvary 3, 1996, Fourth
Amendment dated December 30, 1956, Agreement Re 1973 Memocrandum
of Understanding, Repairs to Waikamol Water System, Construction
of Reserxvoir at Xamole Weir dated March 21, 1996, and Addendum to
Fourth Amendment dated May 6, 1997 (the Memorandum of Under-
standing, as so amended, 1s hereinafter referred to as the
"Memorandum"), relating in part to the operation, maintenance and
repair of the Walkamol water system; and

' WHEREAS, the term of the Memorandum is scheduled to terminate
on December 31, 15%7; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of Understanding,
Repairs to Waikamoi Water System, Construction of Réservoir at
Xamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamol Upper Flume, referred to as
the "Flume®; and Co ) )

WHEREAS, BWS budgeted $60,000.00 for the necessary mainte-
nance and repalr of the Flume for fiscal year 1996-1997; and

WHEREAS, BWS has budgeted $60,000.00 for the necessary main-~
ténance and repalr of the Flume for fiscal year 1397-1898; and

WHEREAS, EMI has agreed to provide BWS with an additional
175,000 gallons per day from the Wailoa Ditch System;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:
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1. The fourth paragraph of Paragraph 2 is deleted in its

entirety and substituted with the following:

YBxtensive and substantial damages to the collection
and conveying and storage facilities owned by BWS as
provided herein due to acts of God or events beyond the
control of EMI requiring restoration or replacement of
the facilities shall be: the responsibility of BWS.
Actual restoration and replacement of existing facili~
ties shall be subject to budgetary limitations of BWS,
which agrees to exercise reasonable Jjudgment and good
faith to include the costs, or portions thereof, of
restoration and replacement in the ensuing budget or
budgets, Actual restoration and replacement of addi-
tional facilities constructed by EMI shall be made at
the discretion of BWS, which decision shall be final
and shall not be subject te arbitration. With regard
to restoration of the Waikamoi Upper Flume required by
damages, existing as of December 17, 1996, to ‘the
facilities (herein called the Y1996 Repairs®), BWS
shall use its best efforts to fund as expeditiously as
possible the repalrs deemed necessary in the discretion
of EMI. BWS and EMI agree to begin the 1996 Repairs as
soon as practicable and to voordinate with each other
to undertake such repalrs. If the Waikamoi Upper Flume
falils or suffers a major disruption due to the delay in
funding these necessary repalrs, BWS shall not be
permitted to compensate for the reduction of Waikamoi
system water by taking water from the Walloa Ditch
System. The exact nature, scope and total cost of the
1996 Repairs, including total reasonable reimbursement
for labor (including overhead), will not be known until
EMI proceeds with the repairs, but the cost during the
fiscal year ending June 30, 1998 shall not exceed the
sum of $60,000,00 and any additional funds appropriated
by the BWS during such fiscal year pursuant to its best
efforts obligations to expeditiously fund the 19896
Repairs.”

2. The first sentence of Paragraph 3 is hereby replaced in

its entirety with the following:

TFiremeh

ImanageDB:4541847.6

"Prom the waters collected by EMI in the Wailoa Ditch
System, EMI will make available to BWS up to B.675
million galions of water per twenty~four-hour period,
allocated as follows: up to 7.175 million gallons of
water per twenty-four-hour period from the Kamole Weir
delivery point, and up to 1-1/2 million gallons of
water per twenty-four-hour period £rom the Hamakua
Ditech delivery point to serve the needs of the Ruls
Agricultural Park  (pursuant to the letter dated
July 27, 1982 from .HC&S and EMI to the Department of
Wwater Supply of the County of Maui).
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3. Paragraph .13 is hereby deleted in its entirety and sub-

stituted with the following:

13, Term. The term of this agreement shall be for
twenty-five (23) years commencing January 1, 1974 and
terminating on December 31 1998; prov1ded however, .
that this agreement may be extended from time to time
by mutual agreement.? -

4. save and except as amended hereln, the Memcorandum, as
prev;ously amended shall remain in full force and effect.

5. Facsinile signatures shall be deemed valid as orlglnal

signatures. However, each party shall forward original s;gnature.f

pages to the other parties upon execution.

6. This Amendment may be executed in counterpart signature
pages.

IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

BXEC. VICE PRESJHENT

Alyson J( JNakamura
Its Secretary
HC&S:

ASB~HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

Its Seniocr ViZe President

Alysdh (7} Nakamura
Tts Secretary

2avpni
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BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

Dorvin D. Leis
Its Chairperson

APPROVED AS TO FORM
AND LEGALITY:

. .-‘"'“"‘"'“7 u, e
Gary W.’Zakiaﬂ&

Deputy Corporation Counsel
County of Maui

T8nemot -~ =
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STATE OF HAWAIIL }

} 882
CITY & COUNTY OF HONOLULU )
On ‘this a3rd day of February 1998, before ne

appeared G. STEPHEN HOLADAY, to me perscnally known, who, being
by me duly sworn or affirmed, did say that he is the Executive
Vice President of EAST MAUI IRRIGAPION COMPANY, LIMITED, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporatlon, and that saild instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official -
seal. - :

Z.J. 4’:&,‘,)/ yé;gﬁ_,
: Notary Public, Stfite of Hawaii

My Commission Expires: . _7/15/98 :

STATE OF HAWAIT )
} 88:
CITY & COUNTY OF HONOLULU )
On this 27th day of Februari 1998, before me

appeaxed ALYSON J. NAKAMURA, to me personally known, who, being
by me duly sworn or affirmed, did say that she is the Secratary
of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawall corporation;
. that the seal affixed to the foregoing instrument is the corpo-
rate seal of said corporation; and that said instrument was
signed and sealed on behalf of said corporation by authority of
- its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITHNESS WHEREOF, I have hereunto set my hand and afficial

2./ Notary Publlc S&te of Bawaii

seal.

My Commission Expires: - _7/15/98

B
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STATE OF HAWAIIL ).
CITY & COUNTY OF HONOLULU i

Cn  this 23rd day of February 1998, before me
appeared G. STEPHEN HOLADAY, to me personally known,. who, being
by me duly sworn or affirmed, did say that he is the Senior Vice
President of A&B-HAWAIX, INC., a Hawail corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporatlon by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal,

2 47522¢44))inrﬁiegaaaéiiizxi
I Notary Public, &fate of Hawaii

My Commission Expires: 7/15/98

STATE OF HAWAILTL |

CITY & COUNTY OF HONOLULU )

on . this 27th day of February 1988, before me
appeared ALYSON J. NAKAMURA, to me personally known, who, being
by me duly sworn or affirmed, did say that she is the Secretary
of ALB-HAWAIL, INC., a Hawaii corporation, that the seal affixed
to the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed on
behalf of sald corporation by authority of its Board -of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of saild corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal,

£.J. Notary Publxc, é%e of Hawaii

My Commission Expires: 7115/98
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STATE OF HAWAILI )
)y  88.
COUNTY OF MAUIL )

ersey,

U i

on this day of f%ﬁ%ﬁeég, 1998, hefore nme appearsd

ervinn O, Leas ;, to me personally known, who, being

by me duly sworn, did say that he. is the Chairperson of ‘the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said Deovvitn . Less acknowledged the
said instrument to be the free act and deed of the said BOARD OF

WATER SUPPLY.

IN WITNESS WHEREOF, I have heresunto set my hand @nd official

Notary Public;vstate of Hawail

% My commission expires: 4/'/51‘/'?& C

seal.

Tinpoey -1~
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SIXTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered inte this' <87 gay of
December, 1998, and effective as of December 31, 1998, by and
between EAST MAUT IRRIGATION COMPANY, LIMITED, a Hawaii
corporation, whose business wmailing address is P. 0. Box 266,
Puunene, Hawaii 96784, referred to as "EMI," A&B-HAWAII, INC.,
through its division, HAWATIAN COMMERCIAL & SUGAR COMPANY, a
Hawail corporation, whose mailing address is P. 0. Box 266,
Puunene, Hawali 96784, referred to as YHCES," and the BOARD OF
WATER SUPPLY of the County of Maui, .whose principal place of
business and mailing address is 200 S. High Street, Wailuku,
Hawaii 96793, referred to as "“BWS, "

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered
into that certain Memorandum of Understanding, which subseguently
was amended by an Amendment dated May 1, 1992, Second Anendment
dated april 25, 1994, Third Amendment dated January 3, 1896;
Fourth Awendment dated December 30, 1936, Agreement Re 1973
Memorandum of Understanding, Repairs to Walkamol Water Systenm,
Construction of Reservoir at Kamole Weir dated March 21, 1596,

" Addendum to TFourth Amendment dated May 6, 1997, and Fifth
L Amendment dated January 20, 1998 ({the Memorandum of Under-
standing, as s0 amended, is hereinafter referred to as the
*Memorandun™), relating in part to the operation, maintenance and
repalr of the Wailkamoil water system; and

WHEREAS, the +term of the Memorandum is scheduled to
terminate on December 31, 1928; and

WHEREAS, the parties hereto desire to extend.the Memorandum
for a period of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 HMemorandum of Understanding,
Repairs to Waikamoi Water System, Construction of Reservoir at
Kamole Welr, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
digcretion of EMT, to the Waikamei Upper Flume, referred to as
the "Flume"; and

WHEREAS, BWS budgeted $60,000.00 for the necessary mainte-
nance and repair of the Flume for fiscal year 1997-1998; and ™ -

WHEREAS, BWS has budgeted $50,000.00 fér the hecessary main-
tenance and repair of the Flume for fiscal vear 1998-1999;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

FImemat
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1. BWS agrees to make available and +to utilize the
$60,000.00, budgeted in the fiscal year 198B-1999 budget for the.

nacessary repair and maintenance of the Flume. -

2. Paragraph 13 is hereby deleted in its entirety and sub-

stituted with the following:

"13, Term. The term of this agreement shall be for

twenty-gix (26) years commencing January 1, 1974 and

terminating on December 31, 1999; provided, however,
that this agreement may be extended from time to time
by wmutual agreement.”

3. Save and eaxcept as amended herein, the Memorandum,

: prev10usly amended, shall remain in full force and effect,

IN WITNESS WHEREOF, the parties hereto have caused this

instrument to be duly executed on the date first above written.

Fdmamps
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EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

c Ste%%eﬁ'HGXEday '
Its Ewecutive Vi President

1. “hesve—

Alysoh:J. Fekamura
Its Sedretary :

HCE&S:

ASB~HAWALI, INC., THROUGH ITS DIVISION
HAWALIIAN COMMERCIAL AND SUGAR COMPANY

1ce President

Its Senior

Alyson J.f%akamura‘

Its Secretary
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C BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

Ay

0y Py

Robert Takitani
Its Chairperson

APPROVED AS TO FORM

AND LEGALITY: (,J .
/

Gary W. Zakian [

Deputy Corporation Counsel

county of Mauil

Finemol -3
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STATE OF HAWAII )
) ss.
COUNTY OF MAUI )

on this 3J%+h day of December, 1998, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI TIRRIGATION COMPANY, LIMITED, a Hawail corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
onn behalf of said corporation by authority of its Board of’
pirectors, and the said officer acknowledged said 1nstrument to
be the free act and deed of sald corporation.

IN WITNESS WHEREQF, I have hereunto set my hand and official

%@‘muu K W

Notary Public, State of Hawailil

My commission expires: Q[KQzaoo

STATE OF HAWAIL : )
S8.

CITY & COUNTY OF HONOLULU )

on this ;ZFWV day of December, 1998, before me appeared
ALYSON J. NAKANMDRA, to me personally known, who, beihg by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawail corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged sald instrument to be the free act and
deed of sald corporation. .

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. '

Lt

Notary Public, tate of Hawail

My commiszsion expires: ez

Wiy,
‘“\l\ ,,’
\\\\ Pu\\-EEN 8 ’/I

I:/’,,
=25
o
+&0
v ..-"\'& 53
sws 'd,“\
'fx,,,, bipgrtd R

,..-,__
&y o
(‘) '
u.&
a\
(i

‘HAWA\\ \\\\
MMM

T3mamo6
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' STATE OF HAWAII 3
) ss.
COUNTY OF MAUT )

on this QQ‘H’V day of December, 1998, bhefore me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Senior Vice President of
A&B-HAWAIX, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawall corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corperation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation. :

IN WITNESS WHEREOF, I have hersunto set my hand and official
seal. : ’

Notary Public, State of Hawaii

My commission expires: Q!‘OZRDOD

STATE OF HAWAIX )
55.

)
CITY & COUNTY OF HONOLULU )

on this 27 day of December, 1998, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWATXI, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR = COMPANY, a
Hawail corporation; that the seal affixed to the foregoing

ingtrument is the corporate seal of said corporation; and that’

sald instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITHESS WHEREOF, I have hereunto set my hand and official

seal. .
iy, - = .
o iy,
SN, oo oS A ~
ﬁ‘}"'{w? %% Notary Public, Stéte of Hawail
£, ¢ 4@ " T%
Eq 8 v P . . .
g*; @ S ~iPE My commission expires: _z4g/ZZ
XTI s g
20 OBgc Fu s ' »
A N
lll”ll OF hp‘\NP\}‘\&
it
Farneinat

83

ImanageDB:4541847.6



STATE OF HAWAII )
y  ss.
COUNTY OF MAUXL )

N, /999 o
on this 2674 day of Qs%ﬁ——}%é, before me appeared

12b o : , to me personally known, who, being
by me duly sworn, did say that is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregeoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument wds
signed and sealed op behalf of the said BOARD OF WATER SUPPLY,
and the said k> hesr N ot acknowledged the
said instrument to be the free act and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
a;x_Pu 1i §tate of Hawaii

e dls
é? . My com isdion g;plres. 44/7‘?/2&ﬂ22,

Taracmes
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DEC~-36-19389 14=i5 . DEPT., OF WATER SUPPLY K 888 278 7833 P.62/86

SEVENTH AMENDPMENT TO
HENORANDUM OF UNDERBTANDING

THIZ AMENDNER?, wade and entered into this *7  day of
baoegber, 1999, and offective as of Dacawber 31, 18995, by and
EBatveen ZAST NAUT IRRIGATION COMBANY, LIMITED, 3 Hawall corpora=
tion, whows buminess meiling addrass ia P, O. Box 246, Puunene,
Haweil 56784, referred to gd PEMI, " AEB=HAWAIY, INC., threugh ita
divigion, FAWAIIAN COMMERQIAL & SUGAR COMPANY, a Hawail corpora-
tion, wheas meiling address is P, 0. Box 256, Puunene, Hawall
. 96784, raferraed to as "HCEE," and the BOARD OF WATER SUPPLY of
the Sounty of Maul, vhese prireipal place of Buziness and mailing
addrasm ig 206 8, High Strest, Walluku, Hawaii 967%3, yeferred te

as "pRg,®
BEITNEBEZBRIHM

WHERZAY, on Degember 31, 1973, EMI, HC&S and BWS entored
into that dertain Hemorandun of Undsrstanding, which subssguently
wvaeg anended by en Amendment dated May 1, 1992, Yecond amandmant
dated April 25, 1994, Third Azendment dated Januaxy 3, 1996,
Fourth Anandeent dJated December 30, 1998, Agreemsnt ke 1977
Hemorandun of Understanding, Repaire to Waikuwol Water Systom,
construstion of Remerveolr at Kamols Weir datad Maveh 21, 1966

(Y1395 Agrageenty), Addandum to PFourth Amendmant dated May 8,
1697, Fifth amendwent dated January 20, 1998, and Sixth Zmendment
Sert dated Dscsmber 2§, 1558 (ths Heworandum of Understanding, as se
amended, L& heveinaftey raferred ¢o as the FMemorandum®),
relating in part to the collection end delivery of water by EMI
to BWS, and to the operatien, maintenance und repair of the

Waikamol watar systam; and

WHERBEAS, the term of the Henerandum iz schedulsd to termi=
nate sn Decenber 31, 1999) and

WHEREAE, the parties herets degizs to extend the Memorandum
for a perled of twe nonths;

HOYW, THEZREFORE, in considaration of the mutuxzl promises and
agresments herainafter sst forth, the parties agree as rollowsa:

1, Paragraph 13 of ths Hemorandum i@ hereby delsted in ites
sptiraty and substituted with the follewing:

%13. Term. The term of this agreement shall be Zor

twenty-six [26) years and twe (3} months commencing

January 1, 1974 and terminating on February 22, 2000;

providad, however, ¢that this agrashent may be extended

frow time &0 tima by motual agreement.®

3. Save and except &= 3mehded hergin, the Hemgrandum, as
previously ammnded, shall remain in full forcs and effscat. :

13rieraf 13120050
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" DEC-38-1893 1415 DEPT, &F WATER SUPPLY 868 270 Y833 P.O3/@6

Y WITHESS UNEREOY, the pariiss herete haw hd
{inatrussRt to be duly GXeouted o Bhw date fipse ab?avmq %l:fgtag?m

BHXs

BAS® NAUY TRRYGATYO
e YON CONPRNY,

:-2 343 : .

ASD-BAWAIT, INC., TRROUGH IT8 DIVIS
HAVATIAN CHONERCEAL AND SUGAR mﬁffé"

i s . g
-

cﬂ“ﬂﬁy of ﬁi\; i {on CAURaal
$8ratesYtSrshe .
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DEC-38-1939 14:15 ( DEPT. OF WATER SUPPLY B9 270 7833 P.04/06

BTATY OF HAWAII

CITY & COUNTY OF HONOLULY }

ar

on this el deay o©f Decegber, 1999, beforvs Be appeared
@. STEPEEN HOLADRY, teo me pamemni known, -whe, bsing by ma duly
aworn, did say that he i3 the President of EAST MAUT IRRIGATION
CORPRNY, LIMITED, a Hawaii corporabtieor; that the seal affived te
the foragolny instzumsnt is the carporate seal of said ¢erpera~
tion; amd that sald insrument ves zigned snd sealed o» behalf of
said corporation by sutheriby of its Bosrd of Dirmetars, and the
aid officar acknowiedged sald instrument to bs the free act and

deud of seid cerporatien. .
IN WITRESS WHEREOY, I have hereunts set my hand and offisial

88,

saal. ,
‘\\\mg;w . :
8, o -

Q\"g'f'.nm:%‘,h‘ e erned '/. - AILEIN 5, MiVAHARA

ViRNCRA ] M ¥ Fublic, Atats of Hawail .

B Y <5 ;

Ak te v § Wy commimsion ewpirvesy _Zisez
ﬁ.'huu"\\ “\Q

g

STATE OF HAWAXI

\ ) ss.
CITY & COURTY, OF HONOLULU )

on this AF% day of Decomber, 1993, bafore ne appaared
RALYSOR J, NAKAKURA, to me personally kmewn, whe, beling by me duly
svorn, did say chat she is the Ssoretery of BAST MAVUI YRRIGATION
COMPANY, LIMITED, a Hawaili corporation; that the saal affixed ta
the fangolnq ingtrumant is the corperate seal of said corpora-
tion; and that ssid instrument was signad send seslsd on behalf of
suld cnrgaratien &y autheﬂti of its Bosrd of Dirscters, and the
sald officer aoknowledged zald inetrument to be the frva act and -
deud of said eorpovstion.

IN WITNESS WHEREOF, I have hereuntc sst ny hand and official

seal. ) .
DNy, - * .
&“‘“‘i\tﬁffﬁfé"”% s ’ié %E%S é:; ) AIE B, WYAHAR
f,g“.-""” cut % Hotery Publlc, Foate of Hawa :
af g @339 e '
EE Y] _ -
1Al %lc i ‘;Hy commission wipixesy  FaywR
% qz."u a-n"" & . ! :
i SRAVIAR ‘t@\}
o
TimemsTolauma 3=
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DEC-38-1399 14:16 DEPT. OF WATER SUPPLY . 808 270 7833 P.85/66

STATE OF HAWAII

, ] 88
CYITY & COUNTY OF HONOLULU )

on this 297 day of Ducowber, 1999, befére wa appesred
G. STEPHEN HOLADAY, to me persomally known, who, being by us duly
sworn, did say that he is the Senier Viecs Peesldent of
ALB-HAWALY, INC., through ita division HAWAYYAN COMMERCIAL &
SUGAR COMPANY, a Hawaii ecorporation; that ths ssal affixed to the
foragoing instrument 1s the corporste geal of .said corperatien;
and that sald instrument was =igned and sealed on bshalf of said
corporation by autherity of itp Board of Directers, and: the saig
officsyr acknowledged zaid instrument to be the free aet and dead
of said corporatien.

I WITHESS WHEREGF, I have hereunto set my hand and official
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STATE OF HAWAII

)
] s
 CITY & COUNTY OF HONOLULY

on this 2P% day of Decembar, 1999, bafors me appsared
AL¥SON J. NAKAMDRR, to me gerscmlly known, whoe, being by me duly
gwarn, did say that she is the Seorstary of ALB-HAWALL, INC.,
through {ts division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Kawail corporation; that ths seal affixed to the foragoing
instrument 1z the corporate seal of sald corporaticn; and thyt
sald inetrumant wes signad and gsaled on behalf of said corporn-
tioen by authority of its Board of Dirsctors, and the mald officer
acknowiedgad sald instrument to be tha free act and deed of gald
corporgtien. R

. IN WITHESS WHEREOF, Y have hersunte set wmy hand and officfal
2884 . .

el ALEENS, MYANY
2. No,, "3’% Notery Publid, S%kte of Hawali
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DEC~-38-1993 14316 ( DEPT., OF WATER SUPPLY : 808 278 7833 P.@6/06

STATE OF HAWALY

)
} 88,
COUNTY OF MAUT H

on Eis daﬁ/.“ of Decesber, 1999, beTOrs ume . appeared
Fob , to wm persenally known, who, bainy
»e Guly swern, d eaay thsk B%g_,w the chaivperson of the
BORRD OF WATER SUPPLY of tha County of Haul, and that the geml
affived to tha forvegeling instrument is thae lawful ssal of the
gald BOARD OF WAPER ammm, and that the sald inetrument was
signed mnd sealed on, behalf of __m_,qa 4 BOARD' OF WATER SUPPLY,
and the gaid {_j__.; I %y W acknowlsdged the
satd instrunene te be T desd of the g3id BOARD OF
WATER SUPPLY.

I¥ WITNESS WHEREOF, I have heraunto set my hand and official

saal.
- . %_:y Fublic, Stets of Hawail
fwoS LT L vy o /o
R My commizsion sxpires: #£/t9 (2005,
:( .%’v ‘,; ~y _.‘: . AL St .
Taumyl-V/28¥8 , B
TOTAL P06
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) ‘ EIGHTH AMENDMENT TO
- MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this ¥  day of
March, 2000, and effective as of February 29, 2000, by and
between EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawali corpora-
tion, whose business mailing address is P. ©. Box 266, Puunene,
Hawaii 96784, referred to as "EMI,"™ ALEXANDER & BALDWIN, INC.,
through its division, HAWAIIAN COMMERCIAL & SUGAR . COMPANY, a
Hawaii corporatlon, whose mailing address is P. O. Box 2686,
Puunene, Hawalili 96784, referred to as "HC&S," and  the BODARD OF
WATER SUPPLY of the County of Maui, whosse prlnc1pal place of
business and mailing address is 200 S High Street, wWailuku,
Hawaii 96793, referred to as "RYS, ¢

WHEREAS, on Decenmber 31, 1973, EMI, HC&S and BWS entered-
into that cexrtain Memorandum of Understanding, which subsegquently
was amended by an Amendment dated May 1, 1992, Second Amendment
dated April 25, 1994, Third amendment dated January 3, 1995,
Fourth Awendment dated December 30, 1996, Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamol Water Systenm,
Construction of Reservolr at Kamole Weir dated March 21, 1996
(1996 Agreement"), Addendum to Fourth 2Amendment dated May 6,
1997, Fifth Amendment dated January 20, 1998, Sixth Amendment
dated December 28, 1998, and Seventh Amendment dated December 29,
1999 (the Memorandum of Understanding, 'as so amended, is
hereinafter referred to as the "Memorandum®), relating in part to
the collection and delivery of water by EMI to BWS, and to the
operation, maintenance and repair of the Waikamoi water system;

and

WHEREAS, the term of the Memorandum is scheduled to termi-
nate on February 29, 2000; and

WHEREAS, the parties hereto desire to extsnd the Memorandum
for a period of two months;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

1. Paragraph 13 of the Memorandum is hershy deleted 1n its
entirety and substituted with the following:r

wi3. zg;m. The term of this agreement shall be for
twenty~-six (26) years and - four (4) months compencing
January 1, 1974 and terminating on 2April 30, 2000;
provided, however, that this agreement may be extended
from time to time by wmutual agresement.®

2. BSave and except as amended herein, the Memorandum, 'as
previously amended, shall remain in full force and effect.

TImemesl-03/23/00
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IN WITHESS WHEREOF, the parties hersto have caused this
instrument to be duly executed on the date first above written,

EMI:

FAST MAUI IRRIGATION COMPANY,
LIMITED

G. 8 phen olad
Its Pr951dent

e,
hn P Kreag

ts Assistant Secretary

HC&S:

ALEXANDER & BALDWIN, INC.,
THROUGH ITS DIVISION, HAWAIIAN
COMMERCIAL & SUGAR COMPANY

G. qy@phen Hb&ada
Its Vice Presmden

k. ﬁ//

Jéohn P. Kreag
Its Assistant Treasurar

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

Robert Takitani
Its Chairperson

APPROVED AS TO FORM
AND LEGALITY:

Howard M. Fakushima
Deputy Corperation Counsel
County of Mauil

73memo8~03/23/00 2
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;o STATE OF HAWALTI )
- Maui ) ss.

¥ ETTY & COUNTY OF HONOBULU )

. A‘P/ v { "J'J 3

on this 14" gay of ‘Mareh, 2000, before me appeared

&. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the President of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawall corporation; that the seal affixed to
the foregolng instrument is the corporate seal of said corpora-
tlon, and that said instrument was signed and sealed on behalf of
said corporatlon by authority of its Beoard of Directors, and the
said officer acknowledged said instrument to be the free act and .
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. . : .

Valewre . Nakashina
1_,é5. Notary Public, State of Hawaii

My commission expires: cf/x§20o

STATE OF HAWAII )
MAul )y ss.

v~ @EEY-§ COUNTY OF HONOEUEY )

h =g v#J

on this 4™ qay of March, 2000, before me appeared JOHN P.
KREAG, to me personally known, vho, be1ng by me duly sworn, did
say that he is the Assistant Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing lnstrument is the vorporate seal of said corpora-
tlon, and that said instrument was signed and sealed on behalf of
sald corporation by authority of its Board of Directors, and the
sald officer acknowledged said instrument to be the free act and
deed of said corporation. )

IN WITNESS WHEREOF, I have hereunto set my hand and official

EEal,
Uil o Nakpotipme)
‘ Valawre. L. Nakeshiomg
[ &, Notary Public, State of Hawaid
» My commission expires: S [»5[s0
¢
7 ImpmnB~03125/00 -3
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STATE OF HAWAII
MAut Wh)

).
Y ss.
CITY-& COUNTY OF HONGEBELU )

“_\ Afpf-‘( v’i‘)
on this lq day of Mmreh, 2000, before me appeared

G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Vice President of ALEXANDER &

BALDWIN, INC., through its division HAWATLIAN COMMERCIAL & SUGAR
COMPANY, a Hawail corporation; that the seal affixed to the

foregoing instrument is the corporate seal of sald corporation;

and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said’
officer acknowledged said instrument to be the free act and deed
of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
Yl 7 Netotinad
) Valerit L. Na&ashina
L.,?S. Notary Public, State of Hawaii

My commission expires: &5 {vo '

STATE OF HAWAII )
kv o) s,

GIEY-§& COUNTY OF HONGLUEU I

ot

on this Ca day of Mewrch, 2000, before me appeared JOHN P.

KREAG, to wme pérsonally known, who, being by me duly sworn, did
say that he 1s the Assistant Treasurer of ALEXANDER & BALDWIN,

! INC., through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY ;A
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument to be the free act and deed of sald

corporation.
IN WITNESS WHEREOF, I have hereunto set my hand and official
< seal. :

Heline L. Nattwatin)

Valirie L. plakAdhima
LS Notary Public, State of Hawaill

My commission expires: 5:175100

73rmemoB~-DITIOO - -
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STATE OF HAWAII
88.

e e s

COUNTY OF MAUX

On thiz 25%) day of March, 2000, before me appeared

"Ro beyt Tak dtena . to me personally known, who, being
by me duly sworn, did say that _|je~ is the Chalrperson of the
BOARD OF WATER SUPPLY of the County oi Maul, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf Lf of the said BOARD OF WATER SUPPLY,
and the said _ Rebert TeZ Tl acknowledged the
said instrument to be the free act and deed of the said BOARD. OF

WATER SUPPLY.

IN WITNESS WHEREO¥, I have hereunto set ny hand and official

seal.
’ Jeort A ﬂ/@” ]
Notary Pu¥lic, State of Hawaii
My commission expires: 4)1G] 2002
TAmImoB~03/23/00 weBm

95

ImanageDB:4541847.6



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104
	Page 105
	Page 106

