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November 18, 2016
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TRANSMITTAL

Memo to:

Economic Development, Energy, Agriculture, and Recreation Committee

DEPARTMENT OF THE CORPORATION COUNSEL
Attention: Patrick K. Wong, Esg.

Subject: LEASE AND LICENSE OF COUNTY-CONTROLLED PARCELS TO FRIENDS OF

MOKWULA. INC. (LAHAINA) (EAR-2)

Background Data: Please review and, if appropriate, approve as to form and legality, the attached

proposed resolution to disapprove the continued operation of a parking lot concession by
Friends of Mokuula, Inc. Please provide a hard copy response

Work Requested: IXI FOR APPROVAL AS TO FORM AND LEGALITY

. [ ]OTHER:

Requ br’sy1gr%ure Contact Person

/‘ Sharon Brooks
Don S. Guzman // (Telephone Extension: 7137)

[] ROUTINE (WITHIN 15 WORKING DAYS) [] RUSH (WITHIN 5 WORKING DAYS)

[] PRIORITY (WITHIN 10 WORKING DAYS) [] URGENT (WITHIN 3 WORKING DAYS)

[X] SPECIFY DUE DATE (IF IMPOSED BY SPECIFIC CIRCUMSTANCES): November 22, 2016
REASON: To meet posting deadline for the EAR Committee’s November 29, 2016 meeting.

FOR CORPORATION COUNSEL’S RESPONSE

ASSIGNEOTO; ASSIGNMENTNO. O( BY:

TO REQUESTOR: [çfrKFPROVED 1] DISAPPROVED f] OTHER (SEE COMMENTS BELOW)

[] RETURNING--PLEASE EXPAND AND PROVIDE DETAILS REGARDING ITEMS AS NOTED

COMMENTS (NOTE - THIS SECTION NOT TO BE USED FOR LEGAL ADVICE):

ci

DEPARTMENT OF THE CORPORATION COUNSEL

Date By LI
(Rev, 7/03)

ear: ltr:OO2accO 1 :scb

Attachment



ALAN M, ARAKAWA PATRICK K.WONG
Mayor Corporation Counsel

EDWARI) S. KUSIII
First Deputy

LYDIA A. TODA
Risk Management Orneer
Tel. No. (808) 270-7535
Fax No (808)’70-l761

DEPARTMENT OF ThE CORPORATION COUNSEL . -

COUNTY OF MAUI
200 SOUTh HIGH STREET, 3 FLOOR

WAILUKU, MAUI, HAWAII 96793
EMAIL CORPCOUN@MAUICOUNTY.GOV

TELEPHONE: (805) 270-7740
FACSIMthE: (505) 270-7152

November21, 2016

MEMORANDUM

TO: Don S. Guzman, Chair
Economic Development, Energy, Agriculture, and Recreation Committee

FROM: Jerrie L. Sheppard, Deputy Corporation Counse9S4J14g2cv\4

SUBJECT: PROPOSED RESOLUTION TO DISAPPROVE USE SECTIONS OF LEASE
AND LICENSE OF COUNTY-CONTROLLED PARCELS TO FRIENDS OF
MOKU’ULA, INC (LAHAINA) (EAR-2)

We respond to your request dated November 18,2016, which requested a reply by November
22, 2015, for a Resolution disapproving use of the County-controlled leased and licensed premises to
Friends of Mokuula for operation of a parking lot concession. The requested proposed Resolution,
approved as to form and legality, is provided herewith.

Please note that the proposed Resolution omits Section 3. of your draft document which
authorized the Mayor to take steps to transfer the parking lot concession from the Friends of Moku’ula
to the County of Maui commencing on or before July 1, 2017. The proposed Resolution only
disapproves the continued operation of a parking concession incidental to the Lease and License, it
does not terminate those agreements, which were approved by the Board of Land and Natural
Resources (BLNR). The current agreements, as amended, authorized the parking concession
incidental to their primary use of restoring and preserving Moku’ula and the ponds of Mokuuhinia;
the original agreements remain in force even if this one incidental use is disallowed. If the County
were to operate a concession at this location, pursuant to Hawaii Revised Statutes, Section 171-11,
the County’s use of the premises to operate a parking concession and disposition of the proceeds
therefrom would require BLNR approval, and either modification or termination of the original
agreements with Friends of Moku’ula. in accordance with the terms and conditions of the original
lease and license. Additionally, the County has no privity of contract with the concessions operator
and the Friends of Moku’ula (or its subsidiary)’s contract.

Approved for transmittal:

t ck K. Wong
Corporation Counsel



Resolution
No.

DISAPPROVING THE CONTINUED OPERATION
OF A PARKING LOT CONCESSION BY THE

FRIENDS OF MOKUULA, INC.

WHEREAS, the County of Maui and the Friends of Mokuula, Inc.

(“FOM”) entered into two Agreements, dated January 2, 2002, as follows:

1. A Lease for 35 years over a parcel of approximately 2 acres,
identified for real property tax purposes as tax map key (2) 4-6-007:00l,
for rent of $1 per year, attached hereto as Exhibit “1”; and

2. A License for 20 years over a parcel of approximately 2.7
acres identified for real property tax purposes as tax map key (2) 4-6-
007:002 (por.) and (2) 4-6-007:036, for rent of $1 per year, attached
hereto as Exhibit “2”; and

WHEREAS, both Agreements were amended on May 1, 2003, by a

First Amendment to Lease, attached hereto as Exhibit “3”, and by a First

Amendment to License, attached hereto as Exhibit “4”; and

WHEREAS, the First Amendments to the Lease and the License

allow for FOM’s continued operation of the parking concession on the

leased and licensed areas as an incidental use following the first three

years of the terms of the Lease and License, respectively, subject to

review and approval by the Council of the County of Maui (“Council”) by

separate resolution at the end of the first three years, and then every five

years; and



Resolution No.

___________

WHEREAS, the License requires that the Council periodically

review FOM’s incidental use to operate a parking concession, and, in its

discretion, approve the continued ability to utilize the Leased area for

parking lot concession purposes; and

WHEREAS, the Council has reviewed FOM’s operation of the

parking lot concession and found deficiencies, including:

1. Failure to provide documents requested by a Council
committee;

2. Failure to provide a complete financial audit as requested by
a Council committee;

3. Apparent commingling of parking concession proceeds with
funds from other sources;

4. Apparent use of some or all parking concession proceeds for
purposes other than restoration and preservation;

5. Failure to prepare and maintain regular, systematic business
records; and

6. Failure to respond timely and candidly to questions and
correspondence by a Council committee.

WHEREAS, the First Amendments to the Lease and the License

provide that if the incidental use is not approved by the Council, it shall

not be permitted; now, therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That it hereby disapproves of the incidental use of the area
leased to the Friends of Mokuula, Inc. under the Lease dated January 2,
2002, as amended, as a parking lot concession from and after July 1,
2017.



Resolution No.

___________

2. That it hereby disapproves of the incidental use of the area
licensed to the Friends of Mokuu1a, Inc. under the License dated
January 2, 2002, as amended, as a parking lot concession from and after
July 1, 2017.

3. That certified copies of this Resolution be transmitted to the
Mayor, the Director of Finance, the Director of Parks and Recreation; and
the Friends of Mokuula, Inc.

APPROVED AS TO FORM
AND LEGALITY:

‘U’
J R EL SHE ARD

eputy Corporation Counsel
County of Maui
LF 20 14-3080



LAND COURT SYSTEM REGULAR SYSTEM
Return by Mail CX) Pickup C ) To:

-Department of Finance
County of Maul
200 south High Street
Wailuku, Maui, MI 96793

Affects TMK: (2) 4-6-007:001

LEASE

THIS INDENTURE OF LEASE made this 2nd day of

January , 2002 , by and between the COUNTY OF MAUI, a (3
political subdivision of the State of Hawaii, whose address is 200

South Nigh Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the uLessorf, and• FRIENDS OF MOKu’ULA, INC., a

Hawaii nonprofit corporation., whose address is SOS Front Street,

Suite 234, LahainaiMaui, Hawaii 96761, hereinafter referre4 to as

the “Lessee;
-

-

WITNESS ETH:

THAT the Lessorç for and in consideration of the rent to

be paid and of the terms, covenants and conditions contained

herein, all on the part of the Lesdee to be kept, observed _and

performed, does hereby demise and lease unto the Lessee, and the

Lessee does hereby lease and hire from the Lessor, that certain

parcel identified as Tax MapKy No.• (2) 4-6-007:001,-under the

rvninwi4 i
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control and custody of Lessor under that certain Executive Order

No. 3430, located at Lahaina, Maui, Hawaii, and shown on Exhibit

“A” attached hereto and made a part hereof (hereinafter called the

“premises”) , together with right of access to the Premises.

TO HAVE AND TO HOLD the Premises unto the Lessee for the

term of THIRTY-FIVE (35) YEARS, commencing on the 2nd day of

January 2Oj, up to and including the tsr day of

January 2037, unless sooner terminated as hereinafter

provided, the Lessor reserving and the Lessee yielding and paying

to the Lessor a rental of ONE NO/bC DOLLARS ($1.00) per annum,

payable in advance of the lease ten upon the execution hereof, to

the County of Maui, Department of Finance, at Lessor’s address

designatd herein or as otherwise designated in writing by Lessor

to Lessee. C)
RESERVING tETO TEE STATE OP EAWAXI TEE FOLLOWING:

1. Minerals and Waters.

A. All minerals as hereinafter defined, in, on or

under the Premises and the right, on the State of Hawaii’s bwn

behalf or through persons authorized by it, to prospect for, mine

and remove such minerals and to occupy and use so much of the

surface of the ground as may be required for all purposes

reasonably extending to the mining and removal of such materials by

any means whatsoever, including strip mining. “Minerals” as used

herein, shall mean any or all oil; gas, coal, phoàphate, sodium,

sulphur, iron, titanium, gold, silver, bauxite, bauxitic clay,

diaspore, boehmite, laterite, gibbite, alumina, all ores of

2- ..,• U
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aluminum and, without limitation thereon, all other mineral 0
substances and ore deposits, whether solid, gaseous or liquid,

including all geothermal resources, in, on,’ or under the land, fast

or submerged; provided that “minerals” shall not include sand,

gravel, rock or other material suitable for use and used ifl general

construction in furtherance of the Lessee’s permitted activities or.

the Premises and not for sale to others.

B. All surface and ground waters appurtenant to

the demised land and the right on its own behalf or through persons

authorized by it, to capture, divert or impound the sane and to

occupy and use so much of the Premises as may be required in the

Exercise of this right reserved; provided, however, that as a

condition precedent to the exercise by the State of Hawaii of the

rights reserved in this paragraph, just compensation shall be paid

to the Lessee for any of Lessee’s improvements taken.

2. ownership of Pixed Imwrovements. At the end of the

lease term, all £mprovements of whatever kind or nature, located on

the land or constnactdduring the term of this lease, shall be. the

property of the Lessor.

SUBJECT TO regulatory rights and ownership rights (if

any) of the State of Hawaii established pursuant to state law

including Chapter SE, Hawaii Revised Statutes,, over prehistoric or

historic remains found in, on, or under the Premises.

- a
- Page 8 of26



THE LESSEE COVThIM1’rS. AND AGREES WITh TEE LESSOR AS C)
FOLLOWS:

1. Payment of Rent. That the Lessee shall pay. said’

rent to the Lessor at the times, in the manner and form aforesaid

in legal tender of the United States of America.

2. Taxes, Assessments, Etc. That the Lessee shall pay

or cause to be paid, when due, the amount of all taxes, rates,

assessments and other outgoings of every description as to which

said premises or any part thereof , or any improvements thereon, or

the Lessor or Lesse in respect thereof; are now or may be assessed

or become liable by authority of law during the tang of this lease;

provided1 however, that with respect to any assessment made under

any betterment or improvement law which may be payable in

installments, Lessee shall be required to pay only such

installments, together with interest, as shall become due and

payable, during said term.

3. Utility Services. That the Lessee shall pay when

due all charges, duties and rates of every description, including

wate, sewer, gas, refuse collection or any other charges, as to

whièh said Premises, cr any part thereof, or any improvements

thereon or the Lessor or Lessee in respect thereof may durixg said

term become liable, whether assessed to or payable .by the Lessor or

Lessee. -

4. Covenant Aqainst.Discrin%nation. That the use and

enjoyment of the Premises shall not be in support of any policy

which discriminates against anyone based upon race, creed, sex,

U
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color, national origin, religion, marital status, familial status, C
ancestry, physical handicap, disability, age or KIV(human

-
-- immunodeficiency virus) infction) .

S. 3aitation, Etc. The Lessee shall keep the Premises

and improvements in a strictly clean, sanitary and orderly

condition.

6. Waste and Unlawful, Imnrywer ør Offensive Use of

PrerTlises. That the Lessee shall not commit, suffer or permit to be

committed any waste, nuisance, stri or unlawful, improper or

offensive use of the Premises, or any part thereof, nor, without

the pdo± written consent of the Lessor, cut- down, remove or

dstroy, or suffer to be cut down, removed or destroyed, any trees

now growing on the Premises.

7. Comwl,anye with Laws. That the Lessee shall comply

with all of the requirements of all municipal, state, and federal

authorities and observe all municipal, state and federal laws

pertaining to the said Premises, now in force or which may

hereinafter be in force.

S. Inspection of Premises. That the Lessee will permit

the Lessor and itsagents, at all reasonable times during the said

term, to enter the Premises and examine the state of repair and

condition thereof.

9. Liens. That the Lessee will not commit or suffer

any act to neglect whereby the Premise or any improvement thereon

or the estate of the Lessee in the same’ shall become subject.to any

attachment, lien, charge or encuthbrance whatsoever, except as

* C
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hereinafter provided, and shall indemnify and hold harmless the

Lessor from and against all attachments, liens, charges and

encumbrances and all expenses resulting the±efrom.

10. Use of Premises. That the Lessee shall use or allow

the Premises hereby demised to be used solely to restore and

preserve Moku’ula and the ponds of Mokuhinia. Other uses shall be

subject to approval in writing by the Lessor and the State of

Hawaii through its Board of Land and Natural Resources.

11. Indemnity. That the Lessee will indennify, defend

and hold the Lessor and the State of Hawaii harmless from and

against any claim or demand for loss, liability or damage,

including claims for property damage, personal injury or death,

arising out of any accident on the Premises and sidewalks and

) roadways adjacent theretoor occasioned by any act or nuisance made CD
or suffered on the Ererniss, or by any fire thereon, or growing but

of or caused by any failure on the part of the Lessee to maintain

the Premises in a safe condition, or by any act or omission of the

Lessee, and from and against all action, suits, damages and claims

by whomsoever brought or made by reason of the non-observance or

non-performance of any of the terms, covenants and conditions

herein or the rules, regulations, ordinances and laws of the

federal, state, municipal or county governments.

12. Costs o± Litigation. That in case the Lessor and/or

the State of Hawaii shall, without any .fault on its/their part, be

made a party to any litigation commenaed by or against the Lessee

(other than condemnation proceedins), the Lessee shall and will

—6-
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pay all costs and expenses incurred by or imposed on the Lessor C
and/cr the State of Hawaii; furthermore, the Lessee shall and will

pay all costs and expenses ‘&hich may be incurred by or paid-by the

Lessor and/or the State of Hawaii in enforcing the covenants and

agreements of this lease, in recovering possession of the Premises

or in the collection of delinquent rental, taxes and any and all

other charges.

13. Liability Insurance. That the Lessee shall procure,

at its own cost and expense, and maintain during the entire period

of this lease, a poliày or policies of comprehensive public

liability insuranqe, in an amount of at least- ONE MILLZON AND

No/lOG DOLLARS ($1,000,000.00), insuring the Lessee, Lessor and the

State of Hawaii against all claims for personal injury and/dr

death, and in an amount of at least ONE HUNDRED THOUSAND AND NO/lOG ()DOLLARS ($100,000.00) for property damage, or in amounts and for

types of coverage as otherwise desigrrnted in writing by Lessor or

Lessee; that the policy or policies shall cover the entire

Premises, including all buildings, improvements and grounds and all

roadways or sidewalks on or adjacent to the Premises in the control

or use of the Lessee. The Lessee shall furnish the Lessor with a

certificate showing the policy to be initially in force and shll

furnish a like certificate upon each renewal of the policy, each

certificate to contain or be accompanied by an assurance of the

insurer to notify the Lessor of any intention to. cancel the policy

prior to actual cancellation. The prOcuring of this policy shall

not release or relieve the Lesseeo its responsibility under this

0
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lease as set forth herein or limit the amount of its liability 0
under this leaáe. The notice to cancel shall be sent to the Lessor

sixty (60) days prior to the date of cancellation. -

14. Fire Insurance. That the Lessee will, at its own

expense, at all times during the term of this lease, keep insured

all buildings and improvements erected on the land hereby demised

in the joint names of Lessor, Lessee and Mortgagee4 if any, as

their interest may appear, against loss or damage by fire including

perils specified in the extended coverage endorsement and in an

amount equal to the maximum insurable value thereof, and will pay

the premiums thereon at the time and place the same are payable;

that.the policy or policies of insurance shall b made payable in

case of loss to the Lessor, Lessee and Mortgagee, if any, as their

- interests may appear, and shall be depoüted with the Lessor and

the Mortgagee; and that any proceds derived therefrom in the event

of total or partial loss shall be immediately available to, and as

soon as reasonably possible, be used by the Lessee for rebuilding,

repairing, or otherwise reinstalling the same buildings in a good

and substantial manner according to the plans and specifications

approved in writing by the Lessor; provided, however, that with the

approval of the Lessor, the Lessee may surrender this lease and pay

the balance owing on any mortgage and the Lessee shall then receive

that portion of said proceeds which the unexpired term of this

lease at the time of said loss or darnag2 bears to the whole of said

term, the Lessor to retain the balance of said ptoceeds.

—8—
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• The Lessee shall furnish to the Lessor and Mortgagee, if
*

any, a certificate showing such policy or policies to be initially

in force and shall furnish a like certificate upon each renewal of

such policy or policie&, each such certificate to contain or be

accompanied by an assurance of the insurer to notify the Lessor and

Mortgagee, if any, of any intention tà cancel any such Policy or

policies,prior to actual cancellation.

15. Lessor’s Lien. That the Lessor shall have a lien on

all the buildings and, improvements placed on the said Premises by

the Lessee, on all property kept or used on the Premises, whether

the same is exempt from execution or not and on-the rents of all

improvements and buildings situated on said Premises for all such

costs, attorneys’ fees, rent reserved, for all taxes and

rN assessments paid by the Lessor on behalf of the Lessee and for the

payiwent of all money as provided in this lease to be paid by the

Lessee, and such lien shall continue until the amounts due are

paid.

16. Repair and Maintenance. Lessee will at its own

expense from time to time and at all times during the’terni, well

and substantially repair and maintain, and keep all improvements

now or hereafter built or made on the Premises in good and safe

repair, order and condition, reasonable wear and tear excepted.

17. Lessee shall construct a parking area on the

Premises to replace the parking.area qz TMK (2) 4-6OO7por. 036,

which is subject to a License to Lessee. Such replacement parkin9

atea shall be at least ecuivalent tb the area and construction of

*

. 0
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the parking area being replaced aad shall comply with all 0
acolicable ordinances. Before construction, Lessee shall submit

the plans and specifications to Lessor and the State of -Hawai

through its Chairperson of the Board of Land and Natural Resources

for their rethpective approvaL

18. Breach. That time is of the essence of thi

agreement and if the Lessee shall fail to pay such rent or any part

thereof at the times and in the manner aforesaid within thirty (30)

days afer delivery by the Lessor of a written notice of such breach

or default, or if the Lessee shall become bankrupt, or shall

abandon the said Premises, or if this lease and said Premises shall

be attached or otherwise be taken by operation 61 law, or if any

assignments be made of the Lessee’s property for the benefit o’f

) creditors, or shall fail to observe and perform any of the (D
covenants, terms and conditions herein contained and on its part to

be observed and performed, and such failure shall continue for a

period of more than ten (10) days after delivery by the Lessor of

a written notice pf such breach or default, by personal service,

registered mail or certified mail to the Lessee at its last known

address and to each mortgagee or holder of record having a security

interest in the Premises, the Lessor may at once re-enter the

Premises or any part thereof, and upon or without such entry, at

its option, terminate this lease without prejudice to any other

remedy or right of action for arrears qf rent or for any preceding’

or other breach of contract; and in tha event of such termination,

all buildings and improvements ther&on shall remain and become the

-10-
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4Th Droperty.of the Lessor; furthermore, Lessor shall retain all rent C
- paid in advance as damages.

--

19. Improvements; Funding. The Lessee shall bR solely

responsible for the funding of its improvements, maintenance, and

operation of the Premises and shall hold the Lessor and the State

of Hawaii harmless from any and all claims whatsoever arising n

connection with said activities.

2D. Condemnation. If at any time, during the term of

this lease, any portion of the Premises should be condemned, or

required for public purposes by the State of Hawaii or the United

States, the rental sha.l be reduced in proportion to the value of

the portion of the Premises condemned.. The Lessee shall be

entitled to receive from the condemning authority:

A.- The value of growing crops, if any, which Lessee is

not permitted to harvest; and

B. The proportionate value of the Lessee’s permanent

improvements so taken in the proportion that it bears to the

- unexpired term of the Lease; provided, that the Lessee may, in the

alternative, remove and relocate its improvements to the remainder

of the lands occupied by the Lessee. The Lessee shall not by

reason df the condemnation be entitled to any claim against the

Lessor for condemnation or indemnity for its.leasehold interest and

all compensation payabl•e or to be paid for or on account of the

leasehold interest and all compensation payable or to be paid for

or on account of the leasehold fhterest by reason of the

condemnation shall be payable to aM be the sole property of the

-ll
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Lessor, The foregoing rights of the Lessee shall not be exclusive CD
of any other to which Lessee may be entitled by law. Where the

portion taken renders the remainder unsuitable for the use or uses

for which the land was deñdsed, the Lessee shall have the option to

surrender this lease and be discharged and relieved from any

further liability therefor; provided, that Lessee may remove the

permanent improvements constructed, erected and placed by it within

such reasonable period as may be allowed by the Lessor.

21. Riht to Enter. The Lessor and the agents or

±-epresentatives thereof shall have the right to enter and cross any

portion of said demised land for the purpose ‘of performing any

public or official duties; provided, however, in the exercise of

such rights, the Lessor shall not interfere unreasonably with the

Lessee or Lessee’s use and enjoyment of the Premises, C)
22. Accentaxice of Rent Not a Waiver. That the

acceptance of rent by the Lessor shall not be deemed a waiver of

any breach by tlie Lessee of any term, covenant or condition of this

lease, nor of the Lessor’s right to re-entry for breach of

covenant? nor of the Lessor’s right to- declare and enforce a

forfeiture for any such breach, and the failure of the Lessor to

insist upon strict perf,ormance of any sucit term, covenant or

condition, or to exerciseany option herein ccnferred in any one

or more instances, shall not be construed as a waiver or

relinquishment of any such term, coveflnt, condition or option..

23. Extension of Time. ‘ That notwithstanding :any

provisich contained herein to the thontrary, wherever applicable,

-12-
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the Lessor may for good cause shown, allow additional time beyond

the. time or times specified herein to the Lessee, in which tc

comply, observe and perform any of the terms, conditions and

covenants contained herein.

24. Justification of Sureties, Such bonds as may b

requiredherein shall be supported by the obligation of a corporate

surety organized for the purpose of being a surety and qualified to

do business as such in the State of Hawaii, or by not less than two

personal sureties, corporate or individual, for which justification

shall be filed as provided in section 78-20’7’ Hawaii Revised

statutes provided, however, the Lessee may furnith a bond in like

amount, conditioned as aforesaid, executed’ by it alone as obligor,

if, in lieu of any surety or sureties, it shall also furnish and at

all times thereafter keep and maintain on deposit with the Lessor Q
security in certified checks, certificates of deposit (payable on

demand or after such period as the Licensor may stipulate , bonds,

stocks or other negotiafle securities properly endorsed, or execute

and deliver to said Lessor a deed or deeds of trust of real

property, all of such character as shall be satisfactory to said

Lessor and valued in the aggregate at nat less than the principal

amount of said bond, It is agreed that the value at which any

securities may be accepted and at any time thereafter held by the

Lessor under th foregoing provision shall be determined by the

Lessor, and the Lessee may, with the approval of the Lessor,

exchange other securities or money for any of the deposited

securities or money and shall be at least equal in value to those

• .

• 0
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fl
withdrawn. It is further•agreed that substitution of sureties or

che substitution of a deposit of security for the obligation of a

surety or sureties may be made by the Lessee, but only upon the

written consent of the Lessor and that until such consent be

granted, which shall be discretionary with the Lessor, no surety

shall be released or relieved from any obligation hereundet.

25. quiet Erriovment. The Lessor hereby covenants and

agrees with the Lessee that upon payment of said rent at the times

- and in the manner aforesaid and the observance and performance of

the covenants, terms and conditions hereof on the part of the

Lessee to be observed and performed, the Lessee shall asid may have,

hold, possess and enjoy the Premises for the term hereby demised.

without hinderance or interruption by the Lessor or any other

) person or persons lawfully claiming by, through or under it. C)
26. Surrender. That the Lessee shall, at the end of

said term or other sooner termination of this lease, peaceably

deliver unto the Lessor possession of the Premises, together with

all improvements existing or constructed thereon unless provided

otherwise. Furthermore, upon the expiration, termination and/or

revocation of this lease, should the Lessee fail to remove any and

all of Lessee’s personal property from the premises, the Lessor may

remove any and all such personal property from the Premises and

place said property in storage at the cost and expense of Lessee,

and the Lessee does hereby agree to pay all costs and expenses for

removal and storage of such personal property,

14-
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27. Won-Warranty. The Lessor does not warrant the

tonditions of the leased Premises, as the same is being leased in

“as is” condition.

28. Improvements. That the Lessee shall not at any time

during the tern of this lease construct, place, maintain, alter or

install on the Premises any improvements of any kind or description

whatsoever, except with the prior review and written approval of

the Lessor, through its Director of Housing and Human Concerns and

its Director of Parks and Recreation, and the State of Hawaii

through its Chairperson of the Board of Land and Natural Resources,

and upon such conditions as the Lessor and/or the State of Hawaii

may impose. The Lessee shall be solely responsible for the funding

of approved improvements to the Premises together with any bonds

4fl-. and/or sureties as determined and required by Lessor, and further

shall indemnify and hold Lessor and the State of Hawaii harmless

from and against any and all claims whatsoever arising in

connection with the construction, placement, maintenance.

alteration and/or installation of such improvements.

29. Assionability, Etc. That the Lessee’ shall not

transfer, assign, sublet or permit any other person to occupy or

use the said Premises or any portion thereof, or transfer or assign

this lease or any interest therein, either voluntarily or by

operation of law, and any transfer or assignment so made shall be

void; provided, that with the prior written approval of the Lesor

and the State of Hawaii through its floard of Land and Natural

Resources, the assignment or transEer of this lease may be made.

-15-
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4Th
30. Termjnatjo. Both the Lessor and the Lessee have

the right to terminate this lease with thirty (30) days written

notice to the other party.

31. Definitions. As used herein, unless clearly

repugnant to the context: -

A. “Lessee” shall mean and include the Lessee name

herein, its heirs, devisees, personal representation, successors or

apy permitted assigns, according to the context thereof.

B. Lessor” shall mean and include the County of Maui,

its officers, agents and assigns. Wherever the prior written

consent or approval of the “Lessor” is required in this lease, such

consent or approval shall include, but is not limited to, the

consent or approval of the Mayor, the Director Finance, the

) Director of Housing and Human Concerns, and the Director of Parks 1”

and Recreation.

C. “Premises” shall be deemed to include the land

hereby demised and all buildings and improvements, now or

hereinafter constructed and installed .thereon.

D. “Waste” shall be deemed to include, but not limited

to:

1. Permitting the Premises or any portion thereof

cc become unduly eroded and/or failure to take proper precautions

or make reasonable effort to prevent or correct same;

2. Pe’rmitting any material increase in weeds in

uncultivated portions thereof; and

-16—
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3. Failure toemploy all of the usable portions of CD
the Premises.

-

32. Annual Reports. The Lessee shall mak annual

reports to the Lessee on the forms specified by the Lessor,

.33. Gender. The use of any gender shall include all

genders, and if there be more than one Ci) lessee, then all words

used in the singular shall extend tb and include the plural-.

34. Paraqpph Headings. The paragraph headings

throughout this lease are for the convenience of the Lessor and the

Lessee and are not intended to construe the intent or meaning of

any of the provisions thereof.

IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed this 2nd day of January 2002.

0LESSOR:

CDUNfl OF MAUI

JAMES’1aJ APAX JR.
Its $iaya

By________________
5121 ?. LO

- Its Director of Finance

-.

. c
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APPROVAL RECOMMENDED:

S
Director of Housing
and Human Concerns

APPROVAL RECOMMENDED:

FLOYVX.} MIYIN
DirVpt ofjfla’*s
art ecrea’iOfl

LESSEE:

Nci-q
(P..4nt Name)

Its tfasipe27-
(Title)

cLi
(Signat

Alrint ame),
Its fXt.aw E4-cc-,-rjic

APPROVED BY THE BOARD OP LAND
AND NATURAL RESOURCES AT ITS
MEETING HELD ON AUGUST 10, 2001.

APPROVED AS TO PORN:

-18-

APPROVAL RECOMMENDED:

S& *454fta-
Chairperson
Department of Land an

Natursi Resources

fl

7--

APPROVED AS
AND L

-C

FORN

EDWARD S. n,j.js-i.i

Deputy Corporation Counsel
County of Maui

,Leuty Attptpëy Gãneral
(ySted: ‘/6./cL
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STATE OF HAWAII ) Cr ss.
COUNTY OF MAUI

On this

_____

d9y of O&CLrnbt4<
I.

before me appeared JL4tLt1 t.tndmiO , to me
personally known who, being byme duly sworn, did say that ttc is
the cfik444Mfr of FRIENDS OF MOKU’tThA, INC., a Hawaii non
profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS I’U1ENEOF, I have hereunto sat my han& and official
seal.

tj4otar Public, State of Hawaii
•

Print Name
My commissioner expires:

______

ROCEPH!Nff G. Prj wvr: V ‘ ir icSTATE OF HAWAII MYCOMM;s;c;.j1.
ss. . •—‘••‘.—

.

COUNTY OF MAUI

On this

______

day o_f lc’i6a , 200!,
before me appeared p 4k-afi&.. , to me
personal3.y kqown,who, being by md duly swam, did say that )W is
the CXItW#L 4?L3pyt. of FRIENDS or M0XU’ULA, INC., a Hawaii non
profit corporation, in the capacity shown having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

.c, State of Nawaii

My ,commissioner expires

______

ROCEPHRCR2””’ ‘7tR”P’!UC
MY COlb !Z;C tt:2UU

C

Print Name
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STATE OF HAWAII )
SB.

0
COUNTY OF MAUI

On this 2nd day of January , 2002 , before me
personally appeared JM’SS H. AflNA, fl., to me personally known,
who, being by me duly swam, did say that he is the Mayor of the
County of Maui, a political subdivision of the State of Hawaii, and
chat the seal affixed to the. foregoing instrument is the lawful
seal of the said County of Maui, and.that the said instrument was
signed and sealed on behalf of said County of Maui pursuant c
Section 7-5.11 and Section 9-lB of the Charter of the County of
Maui; and the said JS S. APANA, ar acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

• * a.
Nota4’ Public, frate of Hawaii

Kay B. Ogasawara
Print Name

• My commission expires: 7/1/05

STATE OF HAWAII.
ss.

COUNTY OF MAUI )

On this

____

day o

___________,

2C0_, before me
personally appeared WESLEY P. tO, to me ersonallFNcnown, who,
being..ky me duly sworn, did say h t he is .he Mayor of the_County
of Maui, a political subdivision of the St4te of Hawaii,• an&%flat
the seal affixed to the foregoing instrtse.ut is the lawful seal of
the said County of Maui, arid that the said ihstrument was signd
and sealed on behalf of said Coi.rnty of Maui pursuant to Section 7-
5.11 and Section 9-18 of the Charter of the County of Maui; and the
said WESI4fl P. tO acknowledged the said instrument to be the free
act and deed of sai& County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official Seal.

4
of Hawaii

Print Name
My cqm’mission expires’PflUaI (9 Z2i
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C)

InPSOt)RT SYSTEM REGULAR SYSTEMReturn by Mail CX) Pickup C ) TO:
Department of Finance
County of Maui
200 South High Street
Wailuku, Maui, HI 96793

Affects TMK: (2) 4-6-007:pcr. 002 and 036

LICENSE

THIS INDENTURE OF LICENSE made this 2nd day
of January , 20 02 , by and between the COUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “Licensor”, and FRIENDS OF MOKUDLA, INC., a

Hawaii nonprofit corporation, whose address is 505 Front Street,
Suite 23’L, Lahaina, Maui, Hawaii 96761, hereinafter refeired to as
the Licensee1t;

WITNESSETH
-

THAT the Licensor, for and in consideration of the rent
to be paid and of the terms, covenants and conditions contained
herein, all on the part of the Licensee: to be kept, observed and

performed, does hereby demise and license unto the Licensee, and

the Licensee does hereby license from the Licensor, the exclusive

use of that certain area of land, and any improvements now or

EXHIBIF’Z’
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hereafter thereon, identified as Tak Map Key No. (2) 4-G-007:por.

002 and 036, in the, control and custody of the Licensox- under

Executive Orders 52 and 2889, located at Lahaina, Maui, Hawaii, an8

shown in red on Exhibit “A” attached hereto and made a part hereof

(hereinafter called the “Premises”), together with right of access

to the Premises.

TO HAVE MD TO HOLD the Premises unto the Licensee for

the term of TWENTY (20) ARS, commencing on the 2nd day of

January 2002, up to and including the 1st day of

January 2022, unless sooner terminated as hereinafter

provided, the Licensor reserving and the Licensee yielding and

paying to the Licensor a rental of ONE WO/iDO DOLLARS ($1.00) per

annum, payable in advance of the license term upon the execution

hereof, to the County of Maui, Department of Finance, at Licensor’s ED
address designated ‘herein or as otherwise designated in writing by

Licensor to Licensee.

RESERVING uWro T STATE OF HAWAII THE ?OLLOWINS

1. Minerals and Waters.

A. AU minerals as hereinafter defined, in, on or

undr the Premises and the right, on the State of Hawaii’s own

behalf or through persons authorized by it, to prospect for, mine

and remove such minerals and to occupy and use so much of the

surface of the ground as may be required for all purpqses

reasonably extending to the mining and removal of such materials by

any means whatsoever, including strip mfning. “Minerals” as used

herein, shall mean any or all oil, gas, coal, phosphate, sodium,

-2- . U
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sulphur, iron, titanium, gold, silver, bauxite, bauxitjc clay, ()
diaspore, boehmite, laterite, gibbsite, aluthina, all ores of

aluminum and, without limitation thereon, all other mineral

substances and ore deposits, Whether solid, gaseous or liquid,

including all geothermal resources, in, on, or under the land, fast

or submerged; provided that “minerals” shall not include sand,
•gravel, rock or other material suitable for use and used in general

construction in furtherance of the Licensee’s permitted activities

on the premises and not for sale to others.

B. Ml surface and ground waters appurtenant to

the licensed land and the right on its own behalf or through

persons authorized by it, to capture,- divert or impound the same
and to occupy and use so much of the Premises as may be required -in

(r the exercise of this rigbt reserved; provided, however, that as a

condition precedent to the exercise by the State of Hawaii of the

rights -reserved in this paragraph, just compensation shall be paid

co the Licensee for any of Licensee’s improvements taken.

2. Ownership of Fixed Improvements. At the end of the

license term, all improvements of whatever kind or nature, located

on the land or constructed during the term of this license, shall

be the property of the Licensor.
-

SUBJECT TO regulatory rights axid ownership rights (if

any) of the State of Hawaii established pursuant to state law

including Chapter GE, Hawaii Revised Statutes, over prehistoric or

historic remains found in, on, or under. the Premises.

-3-
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0
THE Licensee COVENA2TS A2D AGREES WITH TEE Licensor AS

FOLLOWS:

1. Payment of Rent. That the Licensee shall pay said

rent to the Licenser at the times, in the manner and form aforesaid

in legal tender of the United States ofAmerica.

2. Taxes, Assessments, Etc. That the Licensee shall

pay or cause to be paid, when due, the amount of all taxes, races,

assessments and other outgoings of every description as to which

said Premises or any pan thereof, or any improvements thereon, or

chá Licenser or Licensee in respect thereof, are now or may be

assessed or become liable by authority of law during the term of

this license; yrovided, however, that with respect to any

assessment made under any betterment or improvement law which may

be payable in installments, Licensee shall be required to pay only

such installments, together with interest, as shall become due and

payable during said term.

3. utility Services. That the Licensee shall pay when

due all charges, duties and rates of every description1 including

water, sewer, gas, refuse-collection or any other charges, as to

which said Premises, or any part thereof, or any improvements

thereon or tlw Licenser or Licensee in respect thereof may during

said term become liable, whether assessed to or payable by the

Licenser ot Licensee.

4. Covenant Aqainst Discrimination. That the use and

enjoyment of the Premises shall not be’- in support of any policy

which discriminates against anyone based upon race, creed, sex,

-4-
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color, national origin, religion1 marital status, familial status, C
ancestry, physical handicap, disability, age or HlVChumar.
iminunodeficiency virus) infection.

-

5. Sanitation, Etc. The Licensee shall keep the
Premises and improvements in a strictly clean, sanita’ and orderly
:ondition.

5. Waste and UnlawfuL Improper or Offensive Use of
Premises. That the Licensee shall not commit, suffer or permit to
be committed any waste, nuisance, strip or unlawful, improper or
offensive use of the Premises, or any part thereof, nor, without
the prior written consent of the Licensor, cut. down, remove or
destroy, or suffer to be cut down, removed or destroyed, any trees
now growing on the Premise.

7. Compliance with Laws. That the Licensee shall

comply with all of the requirements of all municipal, state, and
federal authorities and observe all municipal, state and federal
laws pertaining to the said Premises, now in force or which may
heteinaftet be in force.

-8. Inspection pf Premises. That the Licensee will
permit the Licensor and its agents, at all reasonable times durin
the said term, to enter the Premises and examine the state of

repair and condition thereof.

9. Liens. That the Licensee will not commit or suffer

any act to neglect whereby the Premises or any improvement thereon

or the estate of the Licensee in the saute shall become subject tb

any attachment, lien, charge or encumbrance whatsoever, except as

-5-
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hereinafter provided, and hall indemnify and hold harmless the

Licenser from and against all attachments, liens, charges and

encumbrances and all expenses resulting therefrom.

10. Use of Premises.. That the Licensee shall use or

allow the Premises hereby licensed to be used solely to restore and

preserve Mokuula and the ponds of Mokuhinia. Other uses shall be

subject to approtal in writing by the Licenser and the staEe of

Hawaii throuh its Board of Land axid Natural Reèources.

11. Indemnity. That the Licensee will indemnify, defend

and hold the Licenser and the State of Hawaii harmless from and

against any claim or demand for loss, liability or damage,

including claims for property damage, personal injury or death.

arising out of any accident on the Premises and sidewalks and

roadaays adjacent thereto or occasioned by any act or nuisance made

or suffered on the Premises, or by any fire thereon, or growing out:

of or caused by any failure on the part of the Licensee to maintain

the Premises in a safe condition, or by any act or omission of the

Licensee, and from and against all action, suits, damages and

claims by whomsoever brought or made by reason of the non

obsérvancé or non-performance of any of the terms, covenants and

conditions herein or the rules, regulations, ordinances and laws of

the federal, state, municipal or county governments.

12. Costs of Litigation. That in case the Licensor

and/or the State of Hawaii shall, withou& any fault on its/their

part, be made a party to any litigation commenced by or against the

Licensee (other than condemnation propéedings) , the Licensee shall

-6-
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and will pay all costs and expenses incurred by or imposed on the

Licenser and/or the State of Hawaii; furthermore, the Licensee

shall and will pay all costs and expenses which may be incurred b’

or paid by the Licenser and/cr the State of Hawaii in enforcing the
covenants and agreements of this license, in recovering possessior

of the Premises or in the collection of delinquent rental, taxes

and any and all other charges.

13. Liability Insurance. That the Licensee shall
procure, at its own cost and expense, an maintain during the
entire period of this license, a polidy or policies of
comprehensive public liability insurance, in an amount of at least

ONE MILLION AND NO/lao DOLLARS ($1,000,000.00), insuring the

Licensee, the Licenser, and the State of Hawaii against all claims

for personal injury and/or death, and in an amount of at least ONE

HUNDRED THousjzqD MW 140/100 DOLLARS ($iOO,000.0o) for propercy

damage1 or it amounts and for types of coverage as otherwise agreed

to in writing by Licensor and Licensee; that the policy or policies

shall cover the entire Premises, including all buildings,
improvements and grounds and all, roadways or sidewa,ks on or
adjacent to the Premises in the control or use of the Licensee.
The Licensee shall furnish the Licensor with a certificate showing’

the policy to be initially in force and shall furnish a like

certificate upon each renewal of the policy, each certifitate to

contain or be accompanied by an assurance of the insurer to notify

the Licenser of any intention to cancel’.the policy prior to actual

cancellation. The procuring of this policy shall not release or

-7—
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4.

0
relieve the Licensee of its responsibility under this license as

set forth herein or limit the amount of its liability under this

license. The notica to cancel shall be sent to the Licenser sixty

(60) days prior to the date of cancellation.

14, Fire Insurance. That the Licensee will, at its own

expense, at all times during the term of this license, keep insured

all buildings and improvements erected on the land hereby licensed

in’ the joint names of Licenser, Licensee and Mortgagee, if any, as

their interest may appear, against loss or damage by fire including

perils specified in the extended coverage endorsement and man

amount equal to the maximum insurable value thereof, and will pay

the premiums thereon at the time and place the dame are payable;

that the policy or policies of insurance shall be made payable iii

case of loss to the Licensor, Licensee and Mortgagee, if any, as

their interests may appear, and shall be deposited with the

Licensor and the Mortgagee; and that any proceeds derived therefrom

in the- event of total or partial loss shall be immediately

available to, and as soon as reascnbly possible, be used by the

Licensee for rebuilding, repairing, or otherwise reinstalling the

same buildings in a good and substantial manner according to the

plans and specifications approved in writing, by the Licensbr;

provided, however, that with the approval of the Licensor, the

Licensee may surrender this licnse and pay the balance owing on

any mortgage and the Licensee shall then receive that portion of

said proceeds which the unexpired term df this license at the.time

-8-
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of said loss or damage bears to the whole of said term, the

Licensor to retain the balance of said proceeds.

The Licensee shall furnish to the Licensor and Mortgagee

if any, a certificate showing such policy dr policies to be

initially in force and shall furnish a like certificate upon each

renewal of such policy or policies, each such cettificate

contain or be accompanied by an assurance of the insurer to notify

the Licensor and Mortgagee, if any, of any intention to cancel any

such policy or policies, prior to actual cancellation.

15. Licensor’s Lien. That the Licenser shall have a

lien on all the buildings and improvements placed on the said

Premises by the Licensee, on all property kept or used on the

Premises, whether the same is exempt from execution or not and on

,—.
the rents of all improvements and buildings situated on said

Premises fcr all such costs, attorneys’ fees, rent reserved, for

all taxes and assessments paid by the Licensor on behalf of the

Licensee and for the payment of all money as provided in this

license to be paid by the Licensee, and such lien shall continue

until the amounts due are paid.

16. Repair and Maintenance. Licensee will at its own

expanse from time to time and at all times during the term, well

and substantially repair and maintain, and keep all improvementi

now or hereafter built or made on the Premises in good and safe

repair, order and condition, reasonable wear and tear excepted.

17. preach. That time is f the essence of this

agreement and if the Licensee shall fail to pay s2hrent or any

-9-
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part thereof at the times and in the manner aforesaid within :h:r:v
:30) days afer delivery by the Licensor of a written notice of suchbreach or default or if the Licensee shall become bankrupt,

shall abandon the said Premises, or if this license and saidpremises shall be attached or otherwise be taken by opera:onc:law or if any assignments be made of the Licensees property if::ne benefit of creditors, or shall fail to observe and perform anyof the covenants, terms and conditions herein contained and on itspart to be observed and performed, and such failure shall continuefor a period of more than ten (10) days after delivery by theLicensor of a written notice of such breach or default, by personalservice, registered mail or certified mail to the Licensee at itslast known address and to each mortgagee or holder of record havinga security interest in the Premises, the Licensor may at once reenter the Premises or any part thereof, and upon or without suchentry, at its option, terminate this license without prejudice :cany other remedy or right of action for arrears of rent or for anypreceding or other breach of contract; and in the event of suchtermination, all buildings and improvements thereon shall remainand become the property of the Licensor; furthermore, Licensorshall retain all rent paid in advance as damages.
18. Improvements Funding. The Licensee shall be solelyresponsible for the funding of its improvements, maintenance, andoperation of the Premises and shall hold the Licensor and the Stateof Hawaii harmless from any and all claims whatsoever arising inconnection with said activities.

-10-
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19. Condemnation. If at any time, during the term of ()
this license, any,portion of the Premises should be condemned, or

required for public purposes by the State of Hawaii or the Unitee

States, the rental shall be reduced in proportion to the value of

the portion of thE Premises condemned. The Licensee shall be

entitled to receive from the condemning authority:

A The value of growing crops, if any, which Licensee

is not permitted to harvest; and

B. The proportionate value of the Licensee’s permanent

improvements so taken in the proportion that it bears to the

unexpired term of the License; provided, that the Licensee may, in

the alternative, remove and relocate its improvements to the

remainder of the lands occupied by. the Liceflsee. The Licensee

shall not by reason of the condemnation be entitled to any claim
Iagainst the Licensor for compensation or indemnity for Licensee’s

interest and all compensation payable or to be paid for or on

account of the Licensee’s interest and all compensation payable or

to be paid for or on account of the Licensee’s interest by reason

of the condemnation shall be payable to and be the sole property of
the Licensor. The foregoing rights of the Licensee shall ndt be

exclusive of any other to which Licensee may be entitled by law.

Where the portion taken renders the remainder unsuitable for the

use or uses for which the land was licensed, the Licensee shall

have the option to surrender this license and be discharged and

relieved from any further liability ‘.therefOr; provided, thaE

Licensee may remove the permanent improvements constructed, erected

-11-
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n
and placed by ‘it within such reasonable period as nrny be allowed by

the Licensor.

20. Right to Enter. The Licensor and the agents o

represeitatives thereof shall have the right to enter and cross an’

portion of said licensed land for the purpose of performing any

public or official duties; provided, however, in the exercise of

such ights, the Licensor shall not interfere unreasonably with the

Licensee or Licensee’s use and enjoyiient of the Premises.

21. Accettance of Rent Not a Waiver. That the

acceptance of rent by the Licensor shall not be deemed a waiver of

any breach by the Licensee of any term, covenantor condition of

this license, nor of the Licensor1s right to re-entry for breach of

covenant, not of the Licensor’s right to declare and enforce a-

fort eiture for any such breach, nd the failure of the Licensor to Cj
insist upon strict performance of any such term, covenant or

condition, or to exercise any opdon herein conferred, in any one

or more instances, shall not be construed as a waiver or

relinquishment of any such term, covenant, condition or option.

22. Extension of Time. That notwithstanding any

provision contained herein to the contrary, wherever applicable,

the Licensor may for good cause shown, allow additional time beyond

the time or times specified, herein to the Licensee, in which to

comply, observe and perform any of the terms, conditions and

covenant’s contained herein.

23’, Justification of Sureties. Such bonds as may be

required herein shall be supported by’the obligation of a corporate

-12-
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surety organized for the purpose of being a surety and qualified to

do business as such in the State of Hawaii, or by not less than twe

personal sureties, corporate or individual for which justificaciór.

shall be filed as prDvided in section 78-20, }awaii Revised

Statutes; ørovided, however, the Licensee may furnish a bond in

like amount, conditioned as aforesaid, executed by it slope as

obligor, if, in lieu of any surety or sureties, it shall also

furnish and at all times thereafter keep and maintain on deposit
with thá Licensor security in certified checks, -certificates of
deposit (payable on demand or after such period as the Licensor may
stipulate) • bonds, stocks or other negotiable securities properly
endorsed, or execute and deliver to said Licenser a deed or deeds
of trust of real property, all of such character as shall be

,. satisfactory to said Libensor and valued in the aggregate at not
less than the principal amount of said bond. It is agreed that the

value at which any securities may be accepted and at any time
thereafter held by the Licenser under the foregoing provision shall
be determined by the Licenser, ant the Licensee may, with the
approval of the Licenser, exchange other securities or money for
any of the deposited securities or money and shall be at least

equal in value to those withdrawn. It is -further agreed that
substitution of sureties or the substitution of a deposit of

security for the obligation of a surety or sureties may be made by

the Licensee, but only upon the written consent of the Licenser and

that until such consent be granted, which shall be discretionary

-13-

U
Page 18 of 29



n
with the Licensor, no suretyshall be released or relieved from any

obligation hereunder.

24. Quiet Enjoyment. The Licensor hereby covenants and

agrees with the Licensee that upon payment of said rent at the

times and in the manner aforesaid and the observance and

performance of the covenants, terms and conditions hereof on the

part of the Licensee to be observed and performed, the Licensee

shall and may have, hold, possess and enjoy the Premises for the

term hereby licensed, without hinderance or interruption by the

Licensor or any other person or persons lawfully claiming by,

through or under it. -.

25. Surrender. That the Licensee shall, at the end of

said term or other sooner termination of this license, peaceb1y

deliver unto the Licensor possession of the Premises, together with

all improvements existing or constructed thereon unless provided

otherwise. Furthermore, upon the expiration, termination and/or

revocà’t ion of this license, should the Licensee fail to remove any

and all of License&s personal property from the Premises, the

Licensor may remove any and, all such personal property from the

Premises and place said property in storage at the cost and expense

of Licensee, and the Licensee does hereby agree to pay all Oosts

and expenses for removal and storage of such personal property.

26. ?on’-Warrantv. The Licensor does not warrant the

conditions of the licensed Premises, as the same is being licensed

in “as is” condition.

—14-
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27. lmnrpvementg. That the Licensee shall not at any C
time during the tern of this license cónstruct,-place, maintE’ain.

-a-lter or install cit the Premises any improvements of any kind or
description whatsoever, except with the prior review and written
approval -of the Licenser through its Director of Housing and Human
Concerns and its Director of Parks and Recreation, and the State o
Hawaii through its Chairperson of the Board of Land and Natural
Resources, and upon such conditions as the Licenser and/or the
State of Hawaii m4y impose. The Licensee shall be solely
responsible for the funding of approved improvements to the
Premises together with any bonds and/or suretiesas determined and
required by Licenser, and further shall indemnify and hold Licenser
and the State of Hawaii harmless from and against any and all

claims whatsoever arising in connection with the construction,
-

-placement, maintenance, alteration and/or installation of such
improvements.

28. Assignability, Etc. That the Licensee shall not
transfer, assign, sublet or permit any other person to occupy or
use the said Premises or any portion thereof, or transfer or assign
this license or any interest therein, either voluntarily or by

operation of law, and-any transfer or assignment so made shall be
void; provided, that with the prior written approval of the
Licensor and the State of -Hawaii through its Board of Land and
Natural Resources, the assignment or transfer of this license may
be made.

- •Page200f2S



____

0
29. Termination. Both the Licensor and the Licensee

have- the right to terminate this license with thirty (30) days

written notice to the other party. -

30. Definitions. As used herein, unless clearly

repugnant to the context:

A. “Licensee” shall mean and include the Licensee named

herein, its heirs, devisees, personal representation, sudoessors or

any permitted assigns, according to the context thereof.

B. “Licensor” shall mean and include the Counify of

Maui, its officers, agents and assigns. Wherever the prior

written consent or approval of the “Licensor” is,required in this

license, such consent or approval shall include, but is not limited

to, the consent or approval of the Mayor, the Director Finance, the
N

Director of Housing .and Human Concerns, and the Director of Parks

and Recreation.

C. “Premises” shall be deemed to include the land

hereby licensed and all buildings and improvements now or

hereinafter constructed and installed thereon.

D. “Waste” shall be deemed to include, but not limited

to:

1. Permitting the-Premises or any port&on thereof

to become unduly eroded and/or failure to take proper precautions

or make reasonable effort to prevent or correct same;

2. Permitting any material increase in weeds in

uncultivated portions thereof; and

-16-
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3. Failure to employ all of the usable portions of
the Premises,

31. Annual Reports,’ The Licensee shall make ‘annual
reports to the Licensee on the forms specified by the L&censor.

32, Gender, The use of any gender shall include a::
genders, and if there be more than one (1) Licensee, then all words
used in the singular shall extend to and include the plurar.

33; paragraph Readings. The paragraph headings
throughout this license are for the convenience of the Licensor and
the Licensee and are not intended to construe the intent or meaning
of any of the provisions thereof.

IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed this 2nd day ot January

2OO.

LICENSEE:

FRI FMO ,INC.

‘f—f -

c?PP_’f4AJJ7_fl 4_tfl
t Name)

Its e,a,ioe3i
(Title)

MtYt A1A.Jfr

IS

(TIE1e)

-l7
*
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LICENSOR:

COUNTY OF MAUI

By
JAMEs’. fl’ JR.
Its Mayor

By_______
WESLEY P. LO
Its Director of Finance

APPROVAL RECOMMENDED:

FLrMr°

Recre tion

APPROVED AS T FORM
?IQD LEG

EDWARD S. SRI, JR.
Deputy Corporation Counsel
County of Maui

APPROVED BY THE BOARD OF IflID
AND NATURAL RESOURCES AT ITS
MEETING HELD ON APRIL 12, 2001.

APPROVAL RECOMMENDED:

Chairperson

_________________

Department of Land
Naturai Resources

—18—

LEE
Director of Housing
and Human Concerns

APPROVED AS TO FORM:

ated: / l6/oR
/

U
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•
(STATE OF HAWAII

55.
COUNTY OF MAUI

On this

______

da of L1i(x , .20before me appeared JL41tV .UfrLtDThO , toeperscrally known who, being by ne duly sworn, did say that Ms isthe

______________

of FRIENDS OF MOKU’ULA, inc.; a 1awajj nonprofit corporation, in the capacity shown, having been dulyauthorized to execute such instrument in sudh capacity, and thacsaid instrument was signed and sealed on.behalf of said corporationby authority of its Board of Directors, and the said officersacknowledged said instrument to be the free act and deed of saidcorporation.

IN WLTNESS WHEREOF, I have hereunto set my hand and officialseal.

L •5’ 6t4y Public, State of Hawaii

Print Name
My commissioner expires______

RCCW’1’ ‘
..STATE OF HAWAII )

ss.
COUNTY OF MAUI ()

On this

______

day o: 1Z&4?7iX1c
, 200’,bef ore me appeared 4iwimu , to mepersQnally kngvm who, being by me1duly sworn1 did say that M-’— isthe YEaL1p i?itd.tfvX. of FRIflWS OF MOKU’ULA, INC., a Hawaii nonprofit corporation, in the capacity shown, having been dulyauthorized to execute such instrument in such capacity, and chatsaid instrument was signed and sealed on behalf of said corporationby authority of its Board of Directors, and the said officersacknowledged said instrument to be the free act and deed of saidcorporation.

-

IN WITNESS WHEREOF, I have hereunto set my hand and officialseal.

7otar1 PubYic, State of Hawaii

Print Name
My commissioner expires:

ROCE:5F!’k:t
•

.

— II
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*0
STATE OF HAWAII

5$.
COUNTY OF MAUI

on this 2nd day of January , 2002 , before me
personally appeared JAMES B. APIiNA, JR., to me personally known,
who, being by me duly sworn, did say that he is the Mayor of the
County of Maui, a political subdivision of the State of Hawaii, and
chat the seal affixed to the- foregoing instrument is the lawful
seal of the said County of Maui, andthat the said instrument was
signed and sealed on behalf of said County of Maui pursuant cc
Section 7-5.11 and Section 9-18 of the Charter of the County of
Maui; and the said JS H. AEIINA, 3R acknOwledged the said
instrument to be the free act and deed of said County of Maui.

IN WIThESS WHEREOF, I have hereunto set my hand and
official seal. -

*24 4.
Nota4’ Public, efrate of Hawaii
Kay ti 0gasawar
Print Name
My commission expires 7/1/05

SThTE OP HAWAII )
SB.

COUNTY OF MAUI

On this

____

day o

___________,

2O0, before me
personally appeared WESLEX P. LO, to me Personall9Ncztown, who
being]y me duly sworn, did say- h t he is k.he Mayor of ttxe. County
of Maui1 a political subdivision of the St4te of Hawaii,- and-.jhat
the seal affixed to the foregoing instxtmet is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf pf said County of Maui pursuant to Section 7-
Sll and Section 9-18 of the Charter of the County of Maui; and the
said WESLEY P. tiO acknowledged the said instrument to be the free
act and deed of said-County of Maui.

114 WITNESS WNEREOF, I have hereunto set my hand and
official seal.

-
* Not6ybic4te of Hawaii

Print Name
My co uission exires:(anuaI 19
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CD

DESCRIPTION
AREA OF LICENSE TO OCCUPY

PORTION OF Mau-ELU-o-LaE PARK
(PORTION EXECUTIVE ORDER NO. 52)

PORTION OF TAX MAP KEY: (2) 4-6-007: PARCEL 02

MI of that certain parcel of land, being a pardon of the Malu-Utu-O-Lele Park, (Porlion of
Executive Or&r No. 52), being a portion ofParcel 2 of Tax Map Key (2)4-6-007, situated
at Wainee, Labaina, Island ud County ofMaui, State of Hawaii and being more particularly
descdled as follows:

Beginning at the east corner of this parcel of land, on the southwesterly boundaiy of theWainee Protestant Church Lot and Smut 7151 to Board ofTrustees of the Wainee Chinch ofLahaina, Maui, said point also being the east corner of said Malu-Ulu-O-Lele Park (Portion
Executive Order No. 52) and the north corner ofFarcel I of said Tax Map Key: (2) 4-6-007and Royal Patent 7860, land Commission Award 7715, Apana 3 to Lota Kamehameha(Certificate of Boundaries No. 48). the coordinates of said point of beginning referred toGovernment Survey Triangulation Station “LA3NA being:

8,843.44 feet South (Z.2,288.75 feet West

and miming by azimuths measured clockwise from tue South:

1. 62° 0’ 00” 450.00 feet along Parcels 1,38 and 37 of said Tax Map Key
(2)4-6-007 and said Royal Patent 7860, Land
Commission Award 7715, Apana 3 to Lota
Kamehamefta (Certificate ofBoundmies No: 48);

2. 64° 30’ 00” 172.00 feet along Parcels 37 and 36 of said Tax Map Key: (2)
4-6-007 and said Royal Patent 7860, Land Commission
Award 7715, Apana 3 to Lola Kamehameba
(Certificate ofBoundaries No. 48) to the east corner of
the Mak-tflu-O-Lele Park Pumping Plant Site, being
Parcel 35 of said Tax Map Key. (2) 4—6-007;

3. 154° 00’ 00” 185.00 feet along said Malu-Tflu-O-Lcle Park Pumping Plant
Site, being Parcel 35. of said Tax Map Key: (2)
4-6-007 and aiong the remainder of said Malu-Ulu-O
LelePark (Pordon.of&ecufive OrderNo. 52);

4. 244° 30’ 00” 32.00 feet along the remainder of said MaIu-Ulu-O-Lele Park
(Portion ofExecutive Order No. 52);

Page 1 of2
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5. 1540 00’ 00” 85.00 feet along same;

6 244°30’OO”

7 334°00’OO°

8 244° 30’ 00”

9 154° 45’ 00”

10 244° 45’ 00”

11. 334°45’OO°

Prepared by:

160.00 feet along same;

210.00 feet along same;

290.33 feet along same;

55.93 feet along same;

140.00 feet along same to a point on the southwesterly
boundaq of said Wthnee Protestant Church Lot

97.00 feet along said Wainee Protestant Church Lot to the
point ofbeginning and containing an area of 1.804
Acres, more or less.

This description was prepared from record
infonnation filed in Job Folder 20004955.

F /4
BRUCE It LEE

Licensed Professional Land
Surveyor Certificate No. 5983-LS

0

Page 2 of 2
C7

NEWCOMER-LEE
LAND SURVEYORS, INC.., a Hawaii Corporation

10125)00
FRIENDS OF MOKU’ULA, INC.
File 2000-4955
4955-frirendrof-lecre
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LAND COURT SYSTE24 REGULAR SYSTEMReturn by Mail (X) Pickup ( ) To:
Depa±tment of Finance
Coimby of Maui
200 south High Street
Wailuim, Maui, RI 96793

Affects TMK: (2) 4—6—007:001

FIRST .flNDLrnfl TO LEASg

THIS FIRST J)!flIDMENT TO LEASE made this

________

day of
NAY 1 2003 , 20 , by and between the COUNTY OF MAUI, a

political subdivision of the State yE Hawaii, whose address is 200
South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “LESSOR”, and FRIENDS OP MQKU’ULA, me., a
Hawaii non—profit corporation, whose address is 505 Front Street,

Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as

the “LESSEE”;

WITNES SETH:

WHEREAS, LESSOR and LESSEE entered into that cerbain Lease

dated January 2, 2002 (“Leaset), a copy of which is attached hereto

as Exhibit ‘1”; and

WEEREAS, LESSOR and LESSEE desire to amend said Lease to

authorize LESSEE to operate a parking concession on the premises;

Page 1of26
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NOW, THEREFORE, for and in consideration of the mutual
promises and conditions set forth in the Agreement, the parties
hereby agree as follows:

-

Section 10., Use of Premises., is amended in its entirety to
read as follows:

“10. Use of Premises. That the Lessee shall use orallow the Premises hereby demised to be used solely torestore and preserve Moku’ula and the ponds of Mokuhinia.As an incidental use thereto, for the first three (3)years of the Lease term. Lessee shall be permitted tooperate a parking concession on the Premises, the netproceeds of which shall be used by Lessee for restorationand preservation purposes. Such incidental use tooperate a parking concession shall be reviewed and, inits discretion, ap-orpved b-v the Maui County Council byseparate resolution at the end of the first three (3)years and then even’ five (5) years thereafter during theterm of the Lease. If not auproved by the Maui- CountyCouncil, such incidental use shall not be permitted.Other uses shall be subject to approval in writing by theLessor and the State of Hawaii through its Board of Landand Natural Resources,”

All other terms, conditions, provisions and covenants of the
Lease not herein modified by this First Amendment, including the
covenant to pay rent, shall remain unchanged and in full force and
effect.

IN WIThESS WHEREOF, the parties have executed these presents
the day and year first above written.

—2—
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—

LESSOR:

COUNTY MA.U

I’! ARPflWA
Its Mayor

By
KE1A. BEGAN
Its Director of Fl ce

t.ESSEE:

APPROVAL BECO?4NELWED:

rgt4
DANILO F. AGSAL C
Budget Director

GLENN ‘r. COEREA
Director of Parks

t

ion

ALICE Is. LEE; Director
of Rousing and Human

Concerns

AS/

/9’
By. JtL4t___c ct___.

._/ (*9naturc Afl7t2fl.
i-,. tI14AA4-

(Print Namef Above) -

JL

(rJnt Name Above)
Its -

(Title)

(Title)

EDWARD S. KUSkI, JR.
Deputy Corporation Counsel
County of Maui
S \flESKflBKSVI9rCtnentSfllnkuU1a 1e’ase amentnt 2 .wpd

—3—
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C
STATE OF HAWAII

55.
COtThJTY OF MAUI

On this

_____

day of
NAY 1 ZU.3

, 200 , before iiie
personally appeared M3 H. AnEAWA, to me personally ]cown, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal affixed to the foregoing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN K. ARAZAWA acknowledged the said
instrument to be the free act and deed of said County of Maui.

fl’7 WITNESS WNEREOF .—t4,are - hereunto set my hand and
official seal.

STATE OF HAWAII ) -

55.
CDtThfl’Y OF MAUI

On this

____

day of

___________,

200_, before me
personally appeared KEflE A. BEGAN, tame personally known, who,
being by me duly sworn, did say that he is theflirector of Finance
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instnmient was signed and sealed on behalf of said County of Maui
by authority of its Charter; and the said KEflB A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui.

official seal.

6

My coranission expires

IN wznqsss WEEREOF, I have hereunto set my hand and

Print Name
My conmiission expires:__________
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STATE OF HAWAII
)SS.

COUNTY OF

____________

On this 23FL day of April , 20 03 , before me
personally appeared 3arn. Vu.nif-cnto , tome
personally known, who, being bj me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrtment in
such capacities..

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

STATE OF HaWAII
55.

COUNTY OF Mom.

On this -26kka day f AjoriI $ 2Qflj_, before mepersonally appeared /*nfrhonq F. Akana.d , to mepersonally known, who, being by ifit dilly sworn or affirmed, did saythat such person(s) executed the foregoing instnmient as the freeact and deed of such person(s), and if applicable in the capacitiesshown, having been duly authorized to execute such instrument insuch capacities.

IN WITNESS WBEEEdF, I have hereunto set my hand andofficial seal.

Mw.tU

NOT4 ? tIC State of Hawaii.
Prth-t’ N

IjpAMy couuni S Si CU eRsjoq tw May 23, 2003

My comudssion exp:
My ccnma:: Gç:;:: iiisy £, 2C3

—5—
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S

a-.

Lri COURft’ SYSTEM REGULAR SYSTEMReturn by Nail (X) Pickup ( ) To:
Department of Finance
County of Maui
200 south High Street
Wailu]cu, Maui, HI 96793

Affects TMK: (2) 4—6—007:por. 002 and 036

FIRS’P 1ENDMENT TO LICENSE

THJS FIRST AYND?1ENT TO LICENSE: made this

________

day ofI1Y 1 7O3

_____________

20 , by and between the COUNTY OF MAUI, a
political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “LICENSOR”, and FRIENDS OF MOKU ULA, INC-, a

Hawaii non-profit corporation, whose address is 505 Front Street,
Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as
the “IJCELcSEE”;

WHEREAS, LICETSOR and LICENSEE: entered into that certain

License dated January 2, 2002 (“License”), a copy of which is

attached hereto as Exhibit “1; and

WHEREAS, LICENSOR and LICENSEE desire to amend said 1%cense to

authorize LICENSEE to operate a parking concession on the premised;

Page 1of29
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NOW, THEREFORE, for and in consideration of the mutual
promises and conditions set forth in the Agreement, the parties
hereby agree as follows:

Section 10., Use of Premises., is amended in its entirety to
read as follows:

“10. Use of Premises. That the Licensee shall useor allow the Premises hereby licensed to be used solelyto restore and preserve Mokuula and the ponds ofMokuhinia. As an incidental use thereto, for the firstthree (3) years of the License term. Licensee shall betemporarily permitted to operate a parking concession onthe Premises, the net proceeds of which shall be used byLicensee for restoration and preservation purposes. Suchincidental use to onerate a narkina concession shall bereviewed and, in its discretion, approved by the MauiCounty Council by separate resolution at the end of thefirst three (3) years and then even’ five (5) yearsthereafter during the tern of the License. If notapproved by the Maui. County Council, such incidental useshall not be permitted. Other uses shall be subject toapproval in writing by the Licensor and the State ofHawaii through its Board of Land and Natural Resources.”
All other terms, conditions, provisions and covenants of the

Lease not herein modified by this First Amendment, including the
covenant to pay rent, shall remain unchanged and in full force and
effect.

IN WITNESS WHEREOF, the parties have executed these presents
the day and year first above written.

—2—
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LICENSOR:

APPROVAL RECONI€NDED:

DANILO F. AGSMiOG
Budget Director

EDWABD S. KOSHI, JR.
Deputy Corporation Counsel
County of Mati
Sr ztL\ZSE\ PMKSAre.entc\noJwu1a Ucezse. mendmnt Z.wpd

—3—

COUNfl MAB

21 ARAKAWA
Its Mayor

By c
KEI?rw A.
Its Director of in ce

txczNSEE:

FRIENDS OF MOKU’ UtA, INC.

GLENN T. CORREA
Director of Parks

ctflJat Name Above)
Its vee.r3co—r

(Ti tie)

and Recreat.

By

ALICE L. LEE, Director
of Housing and Human

Concerns

APPROVED AS TO
AND L.

:(%Lc Z
(Title)
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STATE OF HAWAII
ss.

C)
COUNTY OF MAUI

HAY
On this

_____

day of 1 2003
, 200 , before nce

personally appeared .ALAN M. 2RAKMA, to me personally Jaiown, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal affixed to the foregoing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui. by authority of its
charter; and the said MZAN N. AflflWA acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WIThREOF, I have hereunto set my hand and
official seal.

_It

Ssa%—
N{ffl4flof Hawaii

Print Name
. / /

My conunission expires: 43’770

STATE OF HAWAII
55.

COUNTY OF MAUI . ) C
On this

_____

day of %PiC/L- , 20&.._, before me
personally appeared KEITh A. REQAN, to me personally )aiown, who,
being by me duly sworn, did say that he is the Director of Finance
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal. of the said County of Maui, and that the said
instrument was signed and sealed on behalf of said County of Maui
by authority of its Charter; and the said KEfl’H A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui.

IN WI’flIESS WIThREOF, I have heieunto set my band and
official seal.

/wo- Pu.blic,Thtatof Hawaii
IS L .

Print Name
My counnission expires:____________
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STATE OF BAWAfl
)SS.

COUNTY OF

____________

On this )MFk day of Pt-pril , 20 03 , before mepersonally appeared PrnH-tonc.j F. Atca.naL , to mepersonally )mown, who, being byme duly sworn or affirmed, did saythat such penon (s) executed the foregoing instrument as the freeact and deed of such person(s), and if applicable in the capacitiesshown, having been duly authorized to execute such instrument insuch capacities.
-

IN WIT1SS WHEREOF, I have hereunto set my hand andofficial seal.

• NO<JS1
State of Hawaii.

My conrais Si On

Myuornmjjon xpiras: May23, 2003

STATE OP HAWAII
- )sS.

COUNTY OF

________

On this 9Rts day of April , 2D 03 , before mepersonally appeared Jern4 Kandornn , to mepersonally known, who, being by md duly sworn or affirmed, did saythat such person(s) executed the foregoing instrument as the freeact and deed of such person(s), and if applicable in the capacitiesshown, having been duly authorized to execute such instrument insuch capacities.

ml WITJESS WhEREOF, I have hereunto set my hand andofficial seal.
-

wol tic), State of Hawaii.

My connission ezct cçwca: M.1, rn, 2003

—5—
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