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SUBJECT: LEASE AND LICENSE OF COUNTY-CONTROLLED PARCELS TO
FRIENDS OF MOKWULA, INC. (LAHAINA) (EAR-2)

At its meeting of November 3, 2015, the Council’s Economic Development,
Energy, Agriculture, and Recreation Committee continued its review of the
Friends of Moku~ula, Inc.’s (“FOM”) operation of the parking concession located
on County property in Lahaina pursuant to a Lease and License, both dated
January 2, 2002, as amended by First Amendments in 2003. We have previously
provided to the Department copies of the Lease, License, and Amendments by
letter dated September 22, 2015.

The First Amendments to the Lease and License of the property, state,
respectively, as follows:

Lease:

10. Use of Premises. That the Licensee shall use or allow the
Premises hereby demised to be used solely to restore and preserve
Moku~ula and the ponds of Mokuhinia. As an incidental use thereto,
for the first three (31 years of the License term, Lessee shall be
permitted to operate a parking concession on the Premises, the net
proceeds of which shall be used by Lessee for restoration and
preservation purposes. Such incidental use to operate a parking
concession shall be reviewed and, in its discretion, approved by the
Maui County Council by separate resolution at the end of the first
three (3) years and then every five (51 years thereafter during the
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term of the Lease. If not approved by the Maui County Council, such
incidental use shall not be permitted. Other uses shall be subject
to approval in writing by the Licensor and the State of Hawaii
through its Board of Land and Natural Resources.

License:

10. Use of Premises. That the Licensee shall use or allow the
Premises hereby licensed to be used solely to restore and preserve
Moku~ula and the ponds of Mokuhinia. As an incidental use thereto,
for the first three (3) years of the License term, Licensee shall be
temporarily permitted to operate a parking concession on the
premises, the net proceeds of which shall be used by Licensee for
restoration and preservation purposes. Such incidental use to
operate a parking concession shall be reviewed and, in its discretion,
approved by the Maui County Council by separate resolution at the
end of the first three (3) years and then every five (5) years thereafter
during the term of the License. If not approved by the Maui County
Council, such incidental use shall not be permitted. Other uses
shall be subject to approval in writing by the Licensor and the State
of Hawaii through its Board of Land and Natural Resources. [Italics
added]

While the amendments state the incidental use is not permitted unless
approved by the Council, the Council has not approved the use following the end
of the first three years of the lease and license.

The legislative history of the amendments suggests the Council intended
to limit the incidental use to an initial two years following the effective date of
the amendments (to 2005), then require Council approval for the use to continue.

In 2003, Mayor Alan M. Arakawa proposed an amendment be made to both
the lease and license that would grant concession rights to FOM for parking use.
(Copy of County Communication No. 03-99, dated April 15, 2003, is attached.)
As proposed in the First Amendments to the License and Lease, respectively, the
parking concession on TMK Nos. (2) 4-6-007:002 (por.) and :036 would be
temporary while the parking concession on TMK No. (2) 4-6-007:001 would be
permanent. (See, Exhibit “A”, p. 2, and Exhibit “B”, p. 2, of County
Communication No. 03-99.) As originally proposed, the concession did not
expire and was not subject to Council review. The “temporary” nature of the use
on Parcels :002 and :036 was in recognition that the location of the existing
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parking lot is within the reconstruction area of Moku~ula Island. (See, Minutes
of the Council of the County of Maui, April 22, 2003, testimony of Mr. Jerry
Kunitomo, Acting President of the Friends of Mokuula.)l

By letter dated April 22, 2003, Councilmember JoAnne Johnson, then
Chair of the Parks and Agricultural Committee, proposed amendments to the
license and lease to limit the parking concession to an initial five-year term
renewable at the discretion of the Council for additional five-year terms
throughout the term on the License and Lease. (See, Letter from JoAnne
Johnson, Chair, Parks and Agriculture Committee, to Council Chair Dam P.
Kane, dated April 22, 2003, Exhibit “A-i”, p. 2.) If not approved by Council, the
“incidental use [parking concession] shall not be permitted.” Ad.

At its meeting of April 22, 2003, the Council discussed Councilmember
Johnson’s proposed revisions to the First Amendments. The Council adopted
the proposal with the exception that the initial time period was reduced from five
to two years.2 The FOM agreed to this initial two-year review date, which was
three years from the date of the execution of the License and Lease.3 Resolution
No. 03-54 adopted by the Council on April 22, 2003, reflects these changes. (See,
copy of Resolution No. 03-54 attached.)

Given that the Council has never approved the incidental use following the
first three years of FOM’s operation of the parking concession, please opine as
to the following:

1. Whether the concession is no longer permitted under the Lease and
License; and

2. If it is not permitted, and FOM has continued to use the concession
unpermitted, what are the County’s remedies?

I intend to schedule this matter for consideration by the Committee on
March 1, 2016. I would, therefore, appreciate receiving a written response by
February 29, 2016. To ensure efficient processing, please include the relevant
Committee item number in the subject line of your response.
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Should you have any questions, please contact me or the Committee staff
(Sharon Brooks at ext. 7137, or Pauline Martins at ext. 8039).

ear:ltr:OO2accO2:scb

1 “MR. KUNITOMO: Thank you, Mr. Hokama. . . But it’s been sort of one step at a time. For
example, the parking lot we talking about reviewing, the status of the funding in two years and
five years. The reality is the parking lot exists on top of the island as best we know it. So, this
is an interim window, this is a, a temporary window of time where the organization sees an
opportunity to create funding for itself because in three or five years, depending on how this
process goes, we may be digging there because that is where most of the archaeological artifacts
at this point, that have been verified, exists. So at which time, then during Phase 1, we create
the new parking area, which allows us the opportunity to excavate in this time. . .“ Council
Minutes, April 22, 2003, p. 40.
2 Minutes, p. 41.
~ “COUNCILMEMBER JOHNSON: I just wanted to affirm also that I did speak with Mr. Akana
and it is agreeable to him to have it for this two year period from today’s date.” Minutes, p. 43.
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April 15, 2003

The Honorable Dam P. Kane
Chair and Members of the Council
Maui County Council
200. S. High Street
Wailuku, HI 96793 V

Re: Granting Friends of Moku’ula parking concession

Dear Council Chair Kane: V

During the budget hearings of January 2001, it was made clear that the Friends of Moku’ula
(FOM) was going to receive permission to operate a fee-for-parking concession at the
parking lot leased to them in a lease and license dated January 2, 2002. In fact, the Council
withdrew funding for FOM because Council perceived there would be sufficient funds
generated from the parking concession. Apparently, the lease and license did not reflect
the fact that the County would allow FOM the concession. V

I am submitting a resolution that would allow an amendment be made to both the lease and
license that would grant concession rights to FOM for the parking concession. In light of the
fact that FOM was counting on these revenues since November 2002 and they have not
received them, I am requesting that this resolution be heard by the full council at your next
meeting.

Please advise me of the status of this request as soon as possible. Thanking you in
advance for your assistance. V

~V~;[ 1U~KflQ~W:~

Sin~

Mayor

Enclosures
CC: Corporation Counsel Moto



Resolution
No._______

AUTHORIZING AN AMENDMENT TO LEASE AND AN
AMENDMENT TO LICENSE FOR FRIENDS OF MOKU’ULA, INC.

WHEREAS, COUNTY OF MMJI and FRIENDS OF MOKU’ULA,

INC. (“FOM”) entered into that certain License agreement

affecting TMK (2) 4-6-007:por. 002 and 036, dated January 2,

2002, and that certain Lease agreement affecting TMK (2) 4-6-

007:001, dated January 2, 2002, which agreements were approved

by the Council of the County of Maui on December 1, 2000, by

Resolutions Nos. 00-172 and 00-171, respectively; and

WHEREAS, in both agreements, under Section 10, Use

of Premises, it stated ‘That the Licensee [Lessee] shall use

or allow the Premises hereby licensed [leased] to be used

solely to restore and preserve Moku’ula and the ponds of

Mokuhinia. Other uses shall be subject to approval in writing

by the Licensor [Lessor] and the State of Hawaii through its

Board of Land and Natural Resources.”; and

WHEREAS, the County of Maui and FOM desire to amend

the terms and conditions of the agreements, specifically with

respect to the Use of Premises sections, to permit FON to

operate a parking concession on the leased and licensed

premises, said amendment being proposed and recited in the

documents entitled “First Amendment to License”, and “First

Amendment to Lease”, copies of which being attached hereto as

Exhibits “A” and “B”, respectively; and



Resolution No. __________

WHEREAS, pursuant to Maui County Code Section 3.40.200,

concession or concession spaces and/or real property to be

leased, rented, or set aside without any charge or at a charge

below fair market value shall be considered a grant of public

property and shall be submitted to the Council as an

application for grant award and •considered by the Council

pursuant to Chapter 3.36, Maui County Code; and

WHEREAS, pursuant to Maui County Code Section

3.36.090, the Council of the County of Maui may authorize the

grant of concessions at less than fair market value by

resolution; and

WHEREAS, the Council of the County of Maui desires

to approve the grant of a parking concession to FOM, in

accordance with the terms and conditions of the amenäments to

the License and Lease, as set forth in Exhibits “A” and “B”,

attached hereto; now, therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That FOM be granted the right to operate a

parking concession on the licensed and leased Premises in

acàordance with the terms and conditions of the proposed

“First Amendment to License”, and “First Amendment to Lease”,

attached hereto as Exhibits “A” and “B”, respectively; and



Resolution No. —

2. That the Mayor and the Director of Finance or

their authorized representatives are authorized to execute the

proposed “First Amendment to License”, and “First Amendment to

Lease” documents; and

3. That certified copies of this Resolution be

transmitted to the Mayor, the Director of Finance, the

Director of Parks and Recreation, the Director of Housing and

Human Concerns, and to the FOM.

APPROVED AS TO FORM
~ALI~

EDWARD S. KUSHI, JR.
Deputy Corporation Counsel
County of Maui
S: \ALL\ESK\RESO\Mokuulaam.wpd



LAND COURT SYSTEM REGULAR SYSTEM
Return by Mail (X) Pickup C ) To:
Department of Finance
County of Maui
200 South High Street
Wailuku, Maui, HI 96793

Affects TMK: (2) 4-6—007:por. 002 and 036

FIRST AMENDMENT TO LICENSE

THIS FIRST AMENDMENT TO LICENSE made this ________ day of

_____________ 20 , by and between the COUNTY OF J~U~UI, a

political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “LICENSOR”, and FRIENDS OF MOKU’ ULA, INC., a

Hawaii non-profit corporation, whose address is 505 Front Street,

Suite 234, Lahaina, MaUi, Hawaii 96761, hereinafter referred to as

the “LICENSEEt;

WITNESSETH :

WHEREAS, LICENSOR and LICENSEE entered into that certain

License dated January 2, 2002 (“License”), a copy of which is

attached hereto as Exhibit “1”; and

WHEREAS, LICENSOR and LICENSEE desire to amend said License to

authorize LICENSEE to operate a parking concession on the premises;

EXHIBIT II A



NOW, THEREFORE, for and in consideration of the mutual

promises and conditions set forth in the Agreement, the parties

hereby agree as follows:

Section 10., Use of Premises., is amended in its entirety to

read as follows:

“10. Use of Premises. That the Licensee shall use
or allow the Premises hereby licensed to be used solely
to restore and preserve Moku’ula and the ponds of
Nokuhinia. As an incidental use thereto, Licensee shall
be temporarily permitted to operate a parking concession
on the Premises, the net proceeds of which shall be used
by Licensee for restoration and preservation purposes.
Other uses shall be subject to approval in writing by the
Licensor and the State of Hawaii through its Board of
Land and Natural Resources.”

All other terms, conditions, provisions and covenants of the

Lease not herein modified by this First Amendment, including the

covenant to pay rent, shall remain unchanged and in full force and

effect.

• IN WITNESS WHEREOF, the parties have executed these presents

the day and year first above written.

—2—



LICENSOR:

APPROVAL RECOMMENDED:

COUNTY OF MAUI

By
ALAN M. AR~KAWA
Its Mayor

By
KEITH A. REGAN
Its Director of Finance

LICENSEE:

FRIENDS OF MOKU’ULA, INC.

By
(Signature)

DANILO F. AGSALOG
Budget Director

GLENN T. CORREA
Director of Parks
and Recreation

ALICE L. LEE, Director
of Housing and Human

Conderns

APPROVED AS TO FORM
AND LEGALITY:

Its

By

(Print Name Above)

(Title)

(Signature)

(Print Name Above)

(Title)

EDWARD S. KUSHI, JR.
Deputy Corporation Counsel
County of Maui
S: \ALL\ESK\PARXS\Agreements\Nokuulalicenseam.WPd

—3—



STATE OF HAWAII
SS.

COUNTY OF MAUI

On this _____ day of ____________, 200 , before me
personally appeared ALAN M. ARAKAWA, to me personally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and.that
the seal affixed to the foregoing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Notary Public, State of Hawaii

Print Name
My commission expires:

STATE OF HAWAII
SS.

• COUNTY OF MAUI ) V

On this _____ day of ____________, 200_, before me
personally appeared KEITH A. REGAN, to me personally known, who,
being by me duly sworn, did say that he is the Director of Finance
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed on behalf of said County of Maui
by authority of its Charter; and the said KEITH A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui. V

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Notary Public, State of Hawaii

Print Name
My commission expires



STATE OF HAWAII
SS.

COUNTY OF ______________

On this ______ day of _____________, 20 , before me
personally appeared _____________________________________,. to me
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

NOTARY PUBLIC, State of Hawaii.
Print Name _______________________
My commission expires:

STATE OF HAWAII
SS.

COUNTY OF _____________

On this _______ day of _____________, 20 , before me
personally appeared ___________________________________________, to me
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, 1 have hereunto set my hand and
official seal.

NOTARY PUBLIC, State of Hawaii.
Print Name _______________________
My commission expires:

—5—



LAND COURT SYSTEM REGULAR SYSTEM
Return by Mail (X) Pickup ( ) To:
Department of Finance
County of Maui
200 South High Street
Wailuku, Maui, HI 96793

Affects TMK: (2) 4-6-007:por. 002 and 036

LICENSE

THIS INDENTURE OF LICENSE made this 2nd day

of January , 20 02 , by and between the COUNTY OF NAUI, a

political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “Licensor”, and FRIENDS OF MOKU’ULA, INC., a

Hawaii nonprofit corporation, whose address is 505 Front Street,

Suite 234,, Lahaina, Maui, Hawaii96761, hereinafter referred to as

the “Licensee”;

WITNESSETH

THAT the Licensor, for and in consideration of the rent

to be paid and of the terms, covenants and conditions contained

herein, all on the part of the Licensee to be kept, observed and

performed, does hereby demise and lic~nse unto the Licensee, and

the Licensee does hereby license from the Licensor, the exclusive

use of that certain area of land, and any improvements now or

EXHIBIt ~- U



hereafter thereon, identified as Tax Map Key No. (2) 4-6-007:por.

002 and 036, in the control and custody of the Licenser under

Executive Orders 52 and 2889, located at Lahaina, Maui? Hawaii,. and

shown in red on Exhibit “A” attached hereto and made a part hereof

(hereinafter called the “Premises”), together with right of access

to the Premises.

TO HAVE AND TO HOLD the Premises unto the Licensee for

the term of TWENTY (20) YEARS, commencing on the 2nd day of

January 2002, up to and including the 1st day of

January 2022, unless sooner terminated as hereinafter

provided, the Licenser reserving and the Licensee yielding and

paying to the Licenser a rental of ONE NO/100 DOLLARS ($1.00) per

annum, payable in advance of the license term upon the execution

hereof, to the County of Maui, Department of Finance, at Licensor’s

address designated herein or as otherwise designated in writing by

Licensor to Licensee.

RESERVING UNTO THE STATE OF HAWAII THE FOLLOWING:

i. Minerals and Waters.

A. All minerals as hereinafter defined, in, on or

under the Premises and the right, on the State of Hawaii’s own

behalf or through persons authorized by it, to prospect for, mine

and remove such minerals and to occupy and use so much of the

surface of the ground as may be required for all purposes

reasonably extending to the mining and ren~oval of such materials by

any means whatsoever, including strip mi~ning. “Minerals” as used

herein, shall mean any or all oil, gas, coal, phosphate, sodium,

-2-



sulphur, iron, tita•niurn, gold, silver, bauxite, bauxitic clay,

diaspore, boehmite, laterite, gibbsite, alumina, all ores of

aluminum and, without limitation thereon, all other mineral

substances and ore deposits, whether solid, gaseous or liquid,

including all geothermal resources, in, on, or under the land, fast

or submerged; provided that “minerals” shall not include sand,

gravel, rock or other material suitable for use and used in general

construction in furtherance of the Licensee’s permitted activities

on the Premises and not for sale to others.

B. All surface and ground waters appurtenant to

the licensed land and the right on its own behalf or through

persons authorized by it, to capture, divert or impound the same

and to occupy and use so much of the Premises as may be required in

the exercise of this right reserved; provided, however, that as a

condition precedent to the exercise by the State of Hawaii of the

rights reserved in this paragraph, just compensation shall be paid

to the Licensee for any of Licensee’s improvements taken.

2. Ownership of Fixed Improvements. At the end of the

license term, all improvements of whatever kind or nature, located

on the land or constructed during the term of this license, shall

be the property of the Licensor.

SUBJECT TO regulatory rights and ownership rights (if

any) of the State of Hawaii established pursuant to state law

including Chapter GE, Hawaii Revised Statutes, over prehistoric or

historic remains found in, on, or under: the Premises.

—3-



THE Licensee COVENANTS AND AGREES WITH THE Licensor AS

FOLLOWS:

1. Payment of Rent. That the Licensee shall pay said

rent to the Licensor at the times, in the manner and form aforesaid

in legal tender of the United States of America.

2. Taxes, Assessments, Etc. That the Licensee shall

pay or cause to be paid, when due, the amount of all taxes, rates,

assessments and other outgoings of every description as to which

said Premises or any part thereof, or any improvements thereon-, or

the Licensor or Licensee in respect thereof, are now or may be

assessed or become liable by authority of law during the term of-

this license; provided, however, that -with respect to any

assessment made under any betterment or improvement law which may

be payable in installments, Licensee shall be required to pay only

such installments, together with interest, as shall become due and

payable during said term.

3. Utility Services. That the Licensee shall pay when

due all charges, duties and rates of every description, including

water, sewer, gas, refuse collection or any other charges, as to

which said Premises, or any part thereof, or any improvements

thereon or the Licensor or Licensee in respect thereof may during

said term become liable, whether assessed to or payable by the

Licensor or Licensee.

4. Covenant Against Discrimination. That the use and

enjoyment of the Premises shall not be’ in support of any policy

which discriminates against anyone based upon race, creed, sex,

-4-



color, national origin, religion, marital status, familial status,

ancestry, physical handicap, disability, age or HIV(human

immunodeficiency virus) infection. -

5. . Sanitation. Etc. The Licensee shall keep the

Premises and improvements in a strictly clean, sanitary and orderly

condition.

6~ Waste and Unlawful, Improper or Offensive Use of

Premises. That the Licensee shall, not commit, suffer or permit to

be committed any waste.. nuisance, strip or unlawful, improper or

offensive use.of the Premises, or any part thereof, nor, without

the .prior written consent of the Licensor, cut. down, remove or

destroy, or suffer to be cut down., removed or destroyed, any trees

now growing on the Premises.

r..-l~nDli~1-lce with T~w~7 _~. That the Licensee shall

comply with all of the requirements of all municipal, state, and

federal authorities and observe all municipal, state and federal

laws pertaining to the said Premises, now in force or which may

hereinafter be in force.

8. Inspection of Premises. That the Licensee will

permit the Licensor and its agents, at all reasonable times during

the said term, to enter the Premises~ and examine the state of

repair and conditionthereof.

9. Liens. That the Licensee will not commit or suffer

any act to neglect whereby the Premises or any improvement thereon

or the estate of the Licensee in the same shall become subject to

any attachment, lien, charge or encumbrance whatsoever, except as

-5-



• hereinafter provided, and shall indemnify and hold harmless the

Licensor from and against all attachments, liens, charges and

encumbrances and all expenses resulting therefrom. -

10. Use of Premises. That the Licensee shall use or

allow the Premises hereby licensed to be used solely to restore arid

preserve Moku’ula and the ponds of Mokuhinia. Other uses shall be

subject to approval in writing by the Licensor and the State of

Hawaii through its Board of Land and Natural Resources.

11. Indemnity. That the Licensee will indemnify, defend

and hold the Licensor and the State of Hawaii harmless from and

against any claim or demand for loss, liability or damage,

including claims for property damage, personal injury or death,

arising out of any accident on the Premises and sidewalks and

roadways adjacent thereto or occasioned by any act or nuisance made

or suffered on the Premises, or by any fire thereon, or growing out

of or caused by any failure on the part of the Licensee to maintain

the Premises in a saf.e condition, or by any act or omission of the

Licensee, and from and against all action, suits, damages and

claims by whomsoever brought or made by reason of the non

observance or non-performance of any of the terms, covenants and

conditions herein or the rules, regulations, ordinances and laws of

the federal, state, municipal or county governments.

12. Costs of Litigation. That in case the Licensor

and/or the State of Hawaii shall, without any fault on its/their

part, be made a party to any litigation commenced by or against the

Licensee (other than condemnation pro~éedings), the Licensee shall

-6-



and will pay all costs and expenses incurred by or imposed on the

Licensor and/or the State of Hawaii; furthermore, the Licensee

shall and will pay all costs and expenses which may be incurred by

or paid by the Licensor and/or the State of Hawaii in enforcing the

covenants and agreements of this license, in recovering possession

of the Premises or in the collection of delinquent rental, taxes

and any and all other charges.

13. Liability Insurance. That the Licensee shall

procure, at its own cost and expense, and maintain during the

entire period of this license, a policy or policies of

comprehensive public liability insurance, in an amount of at least

ONE MILLION AND NO/100 DOLLARS ($1,000,000.00), insuring the

Licensee, the Licensor, and the State of Hawaii against all claims

for personal injury and/or death, and in an amount of at least ONE

HUNDRED THOUSAND AND NO/100 DOLLARS ($100,000.00) for property

damage, or. in amounts and for types of coverage as otherwise agreed

to in writing by Licensor and Licensee; that the policy or policies

shall cover the entire Premises, including all buildings,

improvements and grounds and all roadways or sidewalks on or

adjacent to the Premises in the control or use of the Licensee.

The Licensee shall furnish the Licensor with a certificate showing

the policy to be initially in force and shall furnish a like

certificate upon each renewal of the policy, each certificate to

contain or be accompanied by an assurance of the insurer to notify

the Licensor of any intention to cancel’.the policy prior to actual

cancellation. The procuring, of this policy shall not release or

-7-



relieve the Licensee of its responsibility under this license as

set forth herein or limit the amount of its liability under this

license. The notice to cancel shall be sent to the Licen.sor sixty

(60) days prior to the date of cancellation.

14. Fire Insurance. That the Licensee will, at its own

expense, at all times during .the term of this license, keep insured

all buildings and improvements erected on the land hereby licensed

in the joint names of Licensor, Licensee and Mortgagee, if any, as

their interest may appear, against loss or damage by fire including

perils specified in the extended coverage endorsement and in an

amount equal to the maximum insurable value thereof, and will pay

the premiums thereon at the time and place the same are payable;

that the policy or policies of insurance shall be made payable ir~i

case of loss to the Licensor, Licensee and Mortgagee, if any, as

their interests may appear, and shall be deposited with the

Licenser and the Mortgagee; and that any proceeds derived therefrom.

in the event of total or partial loss shall be immediately

available to, and as soon as reasonably possible, be used by the

Licensee for rebuilding, repairing, or otherwise reinstalling the

same buildings in a good and substantial manner according to the

plans and specifications approved in writing by the Licenser;

provided, however, that with the approval of the Licensor, the

Licensee may surrender this license and pay the balance owing on

any mortgage and the Licensee shall then receive that portion of

said proceeds which the unexpired term df this license at the time

-8-



of said loss or damage bears to the whole of said term, the

Licen.sor to retain the balance of said proceeds.

The License.e shall furnish to the Licensor and Mortgagee,

if any, a certificate showing such policy or policies to be

initially in force and shall furnish a like certificate upon each

renewal of such policy or policies, each such certificate to

contain or be accompanied by an assurance of the insurer to notify

the Licensor and Mortgagee, if any, of any intention to cancel any

such policy or policies, prior to actual cancellation.

15. Licensor’s Lien. That the Licensor shall have a

lien on all the buildings and improvements placed on the said

Premises by the Licensee, on all property kept or used on the

Premises, whether the same is exempt from execution or not and on

the rents of all improvements and buildings situated on said

Premises for all such costs, attorneys’ fees, rent reserved, for

all taxes and assessments. paid by the Licensor on behalf of the

Licensee and for the payment of all money as provided in this

license to be paid by the Licensee, and such lien shall continue

until the amounts due are paid.

16. Repair and Maintenance. Licensee will at its own

expense. from time to time and at all times during the term, well

and substantially repair and. maintain, and keep all improvements

now or hereafter built or made. on the Premises in good and safe

repair, order and condition, reasonable wear and tear excepted.

17. Breach. That time is <of the essence of this

agreement and if the Licensee shall •fäil to pay such rent or any



part thereof at the times and in the manner aforesaid within thirty

(30) days afer delivery by the Licensor of a written notice of such

breach or default, or if the Licensee shall become, bankrupt, or

shall abandon the said Premises, or if this license and said

Premises shall be attached or otherwise be taken by operation of

law, or if any assignments be made of the Licensee’s property for

the benefit of creditors,or shall fail to observe and perform any

of the covenants, terms and conditions herein contained and on its

part to be observed and performed, and such failure shall continue

for a period of more than ten (10) days after. delivery by the

Licensor of a written notice of such breach or default, by personal.

service, registered mail or certified mail to the Licensee at its

last known address and to each mortgagee or holder of record having

a security interest in the Premises, the Licensor may at once re

enter the Premises or any part thereof, and upon or without such

entry, at its option, terminate this license without prejudice to

any other remedy or right of action for arrears of rent or for any

preceding or other breach of contract; and in the event of such

termination, all buildings and improvements thereon shall remain

and become the property of the Licensor; furthermore, Licensor

shall retain all rent paid in advance as damages.

18. ImprovementS; Funding. The Licensee shall be solely

responsible for the funding of its improvements, maintenance, and

operation of the Premises and shall hold the Licensor and the State

of Hawaii harmless from any and all claims whatsoever arising in

connection with said activities.
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19. Condemnation. If at any time, during the term of

this license, any.portion of the Premises should be condemned, or

required for public purposes by the State of Hawaii or the United

States, the rental shall be reduced in proportion to the value of

the portion of the Premises condemned. The Licensee shall be

entitled to receive from the condemning authority:

A. The value of growing crops, if any, which Licensee

is not permitted to harvest; and

B. The proportionate value of the Licensee’s permanent

improvements so taken in the proportion that it bears to the

unexpired term of the License; provided, that the Licensee may, in

the ~Iternative, ~emove and relocate its improvements to the

remainder of the lands occupied by the Licensee. The Licensee

shall not by reason of the condemnation be entitled to any claim

against the Licensor for compensation or indemnity for Licensee’s

interest and all compensation payable or to be paid for or on

account of the Licensee’s interest and all compensation payable or

to be paid for or on account of the Licensee’s interest by reason

of the condemnation shall be payable to and be the sole property of

the Licensor. The foregoing rights of the Licensee shall not be

exclusive of any other to which Licensee may be entitled by law.

Where the portion taken renders the remainder unsuitable for the

use or uses for which the land was licensed, the Licensee shall

have the option to surrender this license and be discharged and

relieved from any further liability ~therefor; provided, that

Licensee may remove the permanent impr.ovements constructed, erected

-11-



and placed by it within such reasonable period as may be allowed by

the Licensor.

20. ~jght to Enter. The Licensor and the agents or

representatives thereof shall have the right to enter and cross any

portion of said licensed land for the purpose of performing any

public or official duties; provided, however, in the exercise of

such rights, the Licensor shall not interfere unreasonably with the

Licensee or Licensee’s use and enjoyment of the Premises.

21. Accet,tanCe of Rent Not a Waiver. That the

acceptance of rent by the Licensor shall not be deemed a waiver of

any breach by the Licensee of any term, covenant or condition of

this license, nor of the Licensor’s right to re-entry for breach of

covenant, nor of the Licensor’s right to declare and enforce a

forfeiture for any such breach, and the failure of the Licensor to

insist upon strict performance of any such term, covenant or

condition, or to exercise any option herein conferred, in any one

or more instances, shall not be construed as a waiver or

relinquishment of any such term, covenant, condition or option.

22. Extension of Time. That notwithstanding any

provision contained herein to the contrary, wherever applicable,

the Licensor may for good cause shown, allow additional time beyond

the time or times specified herein to the Licensee, in which to

comply, observe and perform any of the terms, conditions and

covenants contained herein.

23. Justification of Suretie~S. Such bonds as may be

required herein shall be supported by~the obligation of a corporate
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surety organized for the purpose of being a surety and qualified to

do business as such in the State of Hawaii, or by not less than two

personal sureties, corporate or individual, for which-justification

shall be filed as provided in section 78-20, Hawaii Revised

Statutes; provided, however, the Licensee may furnish a bond in

like amount, conditioned as aforesaid, executed by it alone as

obligor, if, in lieu of any surety or sureties, it shall also

furnish and at all times thereafter keep and maintain on deposit

with the Licensor security in certified checks, certificates of

deposit (payable on demand or after such period as the Licensor may

stipulate) , bonds, stocks or other negotiable securities properly

endorsed, or execute and deliver to said Licensor a deed or deeds

of trust of real property, all of such character as shall be

satisfactory to said Licensor and valued in the aggregate at not

less than the principal amount of said bond. It is agreed that the

value at which any securities may be accepted and at any time

thereafter held by the Licensor under the foregoing provision shall

be determined by the Licensor, and the Licensee may, with the

approval of the Licensor, exchange other securities or money for

any of thefl deposited securities or money and shall be at least

equal in value to those withdrawn. It is further agreed that

substitution of sureties or the substitution of a deposit of

security for the obligation of a surety or sureties may be made by

the Licensee, but only upon the written consent of the Licensor and

that until such consent be granted, which shall be discretionary
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with the Licensor, no surety shall be released or relieved from any

obligation hereunder.

24. Quiet Ewioyrnent. The Licensor hereby-covenants and

agrees with the Licensee that upon payment of said rent at the

times and in the manne-r aforesaid and the observance and

performance of the covenants, terms and conditionS hereof on the

part of the Licensee to be observed and performed, the Licensee

shall and may have, hold, possess and enjoy the Premises for the

term hereby licensed, without hinderance or interruption by the

Licensor or any other person or persons lawfully claiming by,

through or under it.

25. Surrender. That the Licensee shall, at the end of

said term or other sooner termination of this license, peaceably

deliver unto the Licensor possession of the Premises, together with

all improvements existing or constructed thereon unless provided

otherwise. Furthermore, U~Ofl the expiration, termination and/or

revocation of this license, should the Licensee fail to remove any

and all of Licensee’s personal property from the Premises, the

Licensor may remove any and all such personal property from the

Premises and place said property in storage at the cost and expense

of Licensee, and the Licensee does hereby agree to pay all costs

and expenses for removal and storage of such personal property.

26. Non-Warranty. The Licensor does not warrant the

conditions of the licensed Premises, as the same is being licensed

in ‘as is” condition.
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27. IrnQrovements. That the Licensee shall not at any

Cime during the term of this license construct, place, maintain,

alter or install on the Premises any improvements of any kind or

description whatsoever, except with the prior review and written

approval of the Licensor through its Director of Housing and Human

Concerns and its Director of Parks and Recreation, and the State of

Hawaii through its Chairperson of the Board of Land and Natural

Resources, and upon such conditions as the Licensor and/or the

State of Hawaii may impose. The Licensee shall be solely

responsible for the funding of approved improvements to the

Premises together with any bonds and/or suretiesas determined and

required by Licensor, and further shall indemnify and hold Licensor

and the State of Hawaii harmless from and against any and all

claims whatsoever arising in connection with the construction,

placement, maintenance, alteration and/or installation of such

improvements.

28. Assignability, Etc. That the Licensee shall not

transfer, assign, sublet or permit any other person to occupy or

use the said Premises or any portion thereof, or transfer or assign

this license or any interest therein, either voluntarily or by

operation of law, and any transf~er or assignment so made shall be

void; provided, that with the prior written approval of the

Licensor and the State of Hawaii through its Board of Land and

Natural Resources, the assignment or transfer of this license may

be made.
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29. Termination. Both the Licensor and the Licensee

have the right to terminate this license with thirty (30) days

written notice to the other party. - -

30. Definitions. As used herein, unless clearly

repugnant to the context:

A. “Licensee” shall mean and include the Licensee named

herein, its heirs, devisees, personal representation, successors or

any permitted assigns, according to the context thereof.

B. “Licensor” shall mean and include the County of

Maui, its officers, agents and assigns. Wherever the prior

written consent or approval of the “Licensor” is required in this

license, such consent or approval shall include, but is not limited

to, the consent or approval of the Mayor, the Director Finance, the

Director of Housing and Human Concerns, and the Director of Parks

and Recreation.

C. “Premises” shall be deemed to include the land

hereby licensed and all buildings and improvements now or

hereinafter constructed and installed thereon.

D. “Waste” shall be deemed to include, but not limited

to:

1. Permitting the Premises or any portion thereof

to become unduly eroded and/or failure to take proper precautions

or make reasonable effort to prevent or correct same;

2. Permitting any material increase in weeds in

uncultivated portions thereof; and
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3. Failure to employ all of the usable portions of

the Premises.

31. ~nnual Reports. The Licensee shall make -annual

reports to the Licensee on the forms specified by the Licerisor.

32. Gender. The use of any gender shall include all

genders, and if there be more than one (1) Licensee, then all words

used in the singular. shall extend to and include the plural.

33. Paragraph Headings. The paragraph headings

throughout this license are for the convenience of the Licensor and

the Licensee and are not intended to construe the intent or meaning

of any of the provisions thereof.

IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed this 2nd day of January

2002

LICENSEE:

FRI -

BY~~L~

Pr~tame
Its

(Title)
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LICENSOR:

AP~

ALICE L. LEE -

Director of Housing
and Human Concerns

COUNTY OF MAUI

APPROVAL RECOMMENDED:

FLO S
Di~cp6r of,’~z1~s
~ Recre~t ion

APPROVED AS T FORN
AND LEGA

EDWARD S. K SHI, JR.
Deputy Corporation Counsel
County of Maui

APPROVED BY THE BOARD OF LAND
AND NATURAL RESOURCES AT ITS
MEETING HELD ON APRIL 12, 2001.

APPROVED AS TO FORN:

~nera 1‘/1D~’puty Att~n
(~ced: ///Q,/OZ

/ /

APPROVAL RECOMMENDED:

Chairperson
D~partment of Land a

Natural Resources

By

Its Director of Finance
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STATE OF HAWAII
SS.

COUNTY OF MAUI

Thn~ I
On this I da~ of ~ - •,

before i-ne appeared JU~t’1 ~‘4{V~f’44O , to me
person,ally known who, being by ~e duly sworn, did say that .1-4i~. is
the ______________ of FRIENDS OF MOKU’ULA, INC., a Hawaii non
profit corporation, in t•he capacity shown, having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

• t~J1~C4uI1t~
I~6ta~’y Public, State of Hawaii

Print Name
My commissioner expires: ______

STATE OF HAWAII ) Roc~r-~ ~
ss. Nh~

COUNTY OF MAUI

On this ______ day o~ _______________________ 2O.~,
before me appeared ,4vit~i~4 ~ , to me
persg~a11y kn~wn who, being by me~duly sworn, did say that J’LL- is
the ~ ~C1DX. of FRIENDS OF’ MOKU’ULA, INC., a Hawaii non
profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation. •

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

(j~otar~ Publ’ic, State of Hawaii

Print Name
My commissioner expires:



~ppearea iJAM~ ~. APANA, JR., to me personally known,
who, being by me duly sworn, did say that he is the Mayor of the
County of Maui, a political subdivision of the State of Hawaii, and
that the seal affixed to the foregoing instrument is the lawful
seal of the said County of Maui, and that the said instrument was
signed and sealed on behalf of said County of Maui pursuant to
Section 7-5.11 and Section 9-18 of the Charter of the County of
Maui; and the said JAMES H. APANA, JR. acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, 1 have hereunto set my hand and
official seal.

V ______

Nota~fr Pub:

STATE OF HAWAII )
SB.

COUNTY OF MAUI ) V

On this ____ day of ~2U~LLL9fC4 , 200 , before me
personally appeared WESLEY ~ to me ~,ersona y kn , who,
being by me duly sworn, did say\tjiat he is t~he Mayor of the ‘ounty
of Maui, a political subdivision of the St4e of Hawaii, and that
the seal affixed to the foregoing instrume~ is the lawful seal.d’f~
the said County of Maui, and that thesaid instrument was signed
and sealed on behalf of said County of Maui pursuant to Section 7-
5.11 and Section 9-18 of the Charter of the County of Maui; and the
said WESLEY P. LO acknowledged the said instrument to be the free
act and deed of said County of Maui. V

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

NO~j~~~CI St e of Hawaii

Mycommiss ion exp

PrInt Name
My commission expires: 7/1/05

fin• .__‘ S.— •‘..—— . —— —



5.. 154°00’OO”

6 244° 30’ 00”

7. 334° 00’ 00”

8 244° 30’ 00”

9 154°45’OO”

10. 244°45’OO”

11. 334°45’OO”

Prepared by:

85.00 feet along same;

160.00 feet along same;

210.00 feet along same;

290.33 feet along same;

55.93 feet along same;

140.00 feet along same to a point on the southwesterly
boundary of said Wainee Protestant Church Lot;

97.00 feet along said Wainee Protestant Church Lot to the
point ofbeginning and containing an area of 1.804
Acres, more or less.

10/25/00
FRIENDS OF MOKU’UL~ INC.
File 2000-4955
495.5-frirendsof-lease

This description was prepared from record
information filed in Job Folder 2000-4955.

.~A4.
BRUCE R. LEE

Licensed Professional Land
Surveyor Certificate No. 5983-LS

NEWCOMER-LEE
LAND SURVEYORS, NC., a Hawaii Corporation
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LAND COURT SYSTEM REGULAR SYSTEM
Return by Mail (X) Pickup ( ) To:
Department of Finance
County of Maui
200 South High Street
Wailuku, Maui, HI 96793

Affects TMK: (2) 4—6—007:001

FIRST ~NENDMENT TO LEASE

THIS FIRST AMENDMENT TO LEASE made this ________ day of

_____________ 20 , by and between the COUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “LESSOR”, and FRIENDS OF MOKU’ULA, INC., a

Hawaii non-profit corporation, whose address is 505 Front Street,

Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as

the “LESSEE”;

WHEREAS, LESSOR and LESSEE entered into that certain Lease

dated January 2, 2002 (“Lease”), a copy of which is attached hereto

as Exhibit “1”; and

WHEREAS, LESSOR and LESSEE desire to amend said Lease to

authorize LESSEE to operate a parking concession on the premises;

EXHIBA’ “i3_-”



NOW, THEREFORE, for and in consideration of the mutual

promises and conditions set forth in the Agreement, the parties

hereby agree as follows:

Section 10., Use of Premises., is amended in its entirety to

read as follows:

“10. Use of Premises. That the Lessee shall use or
allow the Premises hereby demised to be used primarily to
restore and preserve Moku’ula and the ponds of Mokuhinia.
As an incidental use thereto, Lessee shall be permitted
to operate a parking concession on the premises, the net
proceeds of which shall be used by Lessee for restoration
and preservation purposes. Other uses shall be subject
to approval in writing by the Lessor and the State of
Hawaii through its Board of Land and Natural Resources.”

All other terms, conditions, provisions and covenants of the

Lease not herein modified by this First ~inendment, including the

covenant to pay rent, shall remain unchanged and in full force and

effect.

IN WITNESS WHEREOF, the parties have executed these presents

the day and year first above written.
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LESSOR:

APPROVAL RECOMMENDED:

COUNTY OF MMJI

By.
ALAN N. ARAK.AWA
Its Mayor

By
KEITH A. REGAN
Its Director of Finance

LESSEE:

FRIENDS OF MOKU’ULA, INC.

DANILO F. AGSALOG
Budget Director

GLENN T. CORREA
Director of Parks
and Recreation

By

Its

By

(Signature)

(Print Name Above)

(Title)

(Signature)

(Print Name Above)

ALICE L. LEE, Director
of Housing and Human

Concerns

APPROVED AS TO FORM
AND LEGALITY:

EDWARD S. KUSHI, JR.
Deputy Corporation Counsel
County of Maui
S: \ALL\ESK\PARKS\Agreemerits\MOkuulaleaSeam.WPd

(Title)
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STATE OF HAWAII )
SS.

COUNTY OF MAUI

On this —. day of ____________, 200 , before me
personally appeared ALAN M. ARAK3~WA, to me personally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal affixed to the foregàing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKRWA acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Notary Public, State of Hawaii

Print Name
My commission expires:

STATE OF HAWAII
SS.

COUNTY OF MAUI

On this _____ day of ____________, 200, before me
personally appeared KEITH A. REGAN, to me personally known, who,
being by me duly sworn, did say that he is the Director of Finance
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed on behalf of said County of Maui
by authority of its Charter; and the said KEITH A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Notary Public, State of Hawaii

Print Name
My commission expires



STATE OF HAWAII
SS.

COUNTY OF _____________

On this ______ day of ____________, 20 , before me
personally appeared ________________________________________, to me
personally known, who, being by me duly swo.rn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in.the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

NOTARY PUBLIC, State of Hawaii.
Print Name _____________________

My commission expires:

STATE OF HAWAII
SS.

COUNTY OF _____________

On this ______ day of _____________, 20 , before me
personally appeared _________________________________________, to me
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

NOTARY PUBLIC, State of Hawaii.
Print Name ______________________
My commission expires:
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LAND COURT SYSTEM REGULAR SYSTEM
Return by Mail (X) Pickup ( ) To:
Department of Finance
County bf Maui
200 South High Street
Wailuku, Maui, HI 96793

Affects TMK: (2) 4-6-007:001

V LEASE

THIS INDENTURE OF LEASE made this 2nd day of

January , 2002 , by and between the COUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “Lessor”, and FRIENDS OF MOKU’ULA, INC., a

Hawaii nonprofit corporation, whose address is 505 Front Street,

Suite 234, Lahaina,’MaUi, Hawaii 96761, hereinafter referred to as

the “Lessee”; V

W I T N E S S E T H

THAT the Lessor, for and in consideration of the rent to

be paid and of the terms, covenants and conditions contained

herein, all on the part of the Les~ee to be kept, observed and

performed, does hereby demise and lease unto the Lessee, and the

Lessee does hereby lease and hire from the Lessor, that certain

parcel identified as Tax Map Key No.. (2) 4-6-007:001, under the

EXHIBIT ___



control and custody of Lessor under that certain Executive Order

No. 3430, located at Lahaina, Maui, Hawaii, and shown on Exhibit

“A” attached hereto and made a part hereof (hereinafter called- the

“Premises~’), together with right of access to the Premises.

TO HAVE AND TO HOLD the Premises unto the Lessee for the

term of THIRTY-FIVE (35) YEARS, commencing on the 2nd day of

January 2O_Q2..., up to and including the 1st day of

January 2037, unless sooner terminated as hereinafter

provided, the Lessor reserving and the Lessee yielding and ~paying

to the Lessor a rental of ONE NO/100 DOLLARS ($1.00) per annum,

payable in advance of the lease term upon the execution hereof, to

the County of Maui, Department of Finance, at Lessor’s address

designated herein or as otherwise designated in writing by Lessor’

to Lessee.

RESERVING UNTO THE STATE OF HAWAII THE FOLLOWING:

1. Minerals and Waters.

A. All minerals as hereinafter defined, in, on or

under the Premises and the right, on the State of Hawaii’s own

behalf or through persons authorized by it, to prospect for, mine

and remove such minerals and to occupy and use so much of the

surface of the ground as may be required for all purposes

reasonably extending to the mining and removal of such materials by

any means whatsoever, including strip mining. uMineralsll as used

herein, shall mean any or all oil, gas4~ coal, phosphate, sodium,

sulphur, iron, titanium, gold, silver,~ bauxite, bauxitic clay,

diaspore, boehmite, laterite, gibbsite, alumina, all ores of
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aluminum and, without limitation thereon, all other mineral

substances and ore deposits, whether solid, gaseous or liquid,

including all geothermal resources, in, on, or under -the land-, fast

or submerged; provided that “minerals” shall not include sand,

gravel, rock or other material suitable for use and used in general

construction in furtherance of the Lessee’s permitted activities on

the Premises and not for sale to others.

B. All surface and ground waters appurtenant to

the demised land and the right on its own behalf or through persons

authorized by it, to capture, divert or impound the same and to

occupy and use so much of the Premises as may be required in the

exercise of this right reserved; provided, however, that as a

condition precedent to the exercise by the State of Hawaii of the

rights reserved in this paragraph, just compensation shall be paid

to the Lessee for any of Lessee’s improvements taken.

2. Ownership of Fixed Improvements. At the end of the

lease term, all improvements of whatever kind or nature, located on

the land or constructed during the term of this lease, shall be the

property of the Lessor.

SUBJECT TO regulatory rights and ownership rights (if

any) of the State of Hawaii established pursuant to state law

including Chapter 6E, Hawaii Revised Statutes, over prehistoric or

historic remains found in, on, or under the Premises.
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THE LESSEE COVENANTS AND AGREES WITH THE LESSOR AS

FOLLOWS:

i. Payment of Rent. That the Lessee shall pay, said

rent to the Lessor at the times, in the manner and form aforesaid

in legal tender of the United States of America.

2. Taxes, Assessments, Etc. That the Lessee shall pay

or cause to be paid, when due, the amount of all taxes, rates,

assessments and other outgoings of every description as to which

said Premises or any part thereof, or any improvements thereon, or

the Lessor or Lessee in respect thereof; are now or may be assessed

or become liable by authority of law during the term of this lease;

~rovided, howev~, that with respect to any assessment made under

any betterment or improvement law which may be payable in

installments, Lessee shall be required to pay only such

installments, together with interest, as shall become due and

payable during said term.

3. Utility Services. That the Lessee shall pay when

due all charges, duties and rates of every description, including

water, sewer, gas, refuse collection or any other charges, •as to

which said Premises, or any part thereof, or any improvements

thereon or the Lessor or Lessee in respect thereof may during said

term become liable, whether assessed to or payable by the Lessor or

Lessee.

4. Covenant ~gainstDisCritfl~~flati0fl. That the use and

enjoyment of the Premises shall not b~ in support of any policy

which discriminates against anyone based upon race, creed, sex,
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color, national origin, religion, marital status, familial status,

ancestry, physical handicap, disability, age or HIV(human

irnmunodeficiency virus) infection) . - -

5. Sanitation, Etc. The Lessee shall keep the Premises

and improvements in a strictly clean, sanitary and orderly

condition.

6. Waste and Unlawful, Improper or Offensive Use of

Premises. That the Lessee shall not commit, suffer or permit to be

committed any waste, nuisance, strip or unlawful, improper or

offensive use of the Premises, or any part thereof, nor, without

the prior written consent of the Lessor, cut down, remove or

destroy, or suffer to be cut down, removed or destroyed, any trees

now growing on the Premises.

7. Compliance with Laws. That the Lessee shall comply

with all of the requirements of all municipal, state, and federal

authorities and observe all municipal, state and federal laws

pertaining to the said Premises, now in force or which may

hereinafter be in force.,

8. Inspection of Premises. That the Lessee will permit

the Lessor and its agents, at all reasonable times during the said

term, to enter the Premises and examine the state of repair and

condition thereof.

9. Liens. That the Lessee will not commit or suffer

any act to neglect whereby the P.remise~ or any improvement thereon

or the estate of the Lessee in the same’ shall become subject to any

attachment, lien, charge or encuthbrance whatsoever, except as
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hereinafter provided, and shall indemnify and hold harmless the

Lessor from and against all attachments, liens, charges and

encumbrances and all expenses resulting therefrom. -

10.. Use of Premises. That the Lessee shall use or allow

the Premises hereby demised to be used solely to restore and

preserve Moku’ula and the ponds of Mokuhinia. Other uses shall be

subject to approval in writing by the Lessor and the State of

Hawaii through its Board of Land arid Natural Resources.

ii. Indemnity. That the Lessee will indemnify, defend

and hold the Lessor and the State of Hawaii harmless from and

against any claim or demand for loss, liability or damage,

including claims for property damage, personal injury or death,

arising out of any accident on the Premises and sidewalks and

roadways adjacent thereto or occasioned by any act or nuisance made

or suffered on the Premises, or by any fire thereon, or growing out

of or caused by any failure on the part of the Lessee to maintain

the Premises in a safe condition, or by any act or omission of the

Lessee, and from and against all action, suits, damages and claims

by whomsoever brought or made by reason of the non-observance •or

non-performance of any of the terms, covenants and conditions

herein or the rules, regulations, ordinances and laws of .the

federal, state, municipal or county governments.

12. Costs of Litigation. That in case the Lessor and/or

the State of Hawaii shall, without any ~fault on its/their part, be

made a party to any litigation commented by or against the Lessee

(other than condemnation proceedin~s), the Lessee shall and will
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pay all costs and expenses incurred by or imposed on the Lessor

and/or the State of Hawaii; furthermore, the Lessee shall and will

pay all costs and expenses which may be incurred by or paid-by the•

Less.or and/or the State of Hawaii in enforcing the covenants and

agreements of this lease, in recovering possession of the Premises

or in the óollection of delinquent rental, taxes and any and all

other charges. V V

13. Liability Insurance. That the Lessee shall procure,

at its own cost and expense, and maintain during the.~entire~period

of this lease, a policy or policies of comprehensive public

V liability insuranqe, in an amount of at least ONE MILLION AND

NO/100 DOLLARS ($1,000,000.00), insuring the Lessee, Lessor and the

State of Hawaii against all claims for personal injury and/or

V death, and in an amount of at least ONE HUNDRED THOUSAND AND NO/bc

DOLLARS ($100,000.00) for property damage, or in amounts and for

types of coverage as otherwise designated in writing by Lessor or

Lessee; that the policy or policies shall cover the entire

Premises, including all buildings, improvements and grounds and all

roadways or sidewalks on or adjacent to the Premises in the control

or use of the Lessee. The Lessee shall furnish the Lessor with a

certificate showing the policy to be initially in force and shall

furnish a like certificate upon each renewal of the policy, each

certificate to contain or be accompanied by an assurance of the

insurer to notify the Lessor of any intention to cancel the policy

prior to actual cancellation. The procuring of this policy shall

not release or relieve the Lessee of its responsibility under this
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lease as set forth herein or limit the amount of its liability

under this lease. The notice to cancel shall be sent to the Lessor

sixty (60) days prior to the date of cancellation.

14. Fire Insurance. That the Lessee will, at its own

expense, at all times during the term of this lease, keep insured

all buildings and improvements erected on the land hereby demised

in the joint names of Lessor, Lessee and Mortgagee, if any, as

their interest may appear, against loss or damage by fire including

perils specified in the extended coverage endorsement and in an

amount equal to the maximum insurable value thereof, and will pay

the premiums thereon at the time and place the same are payable;

that the policy or policies of insurance shall. be made payable in

case of loss to the Lessor, Lessee and Mortgagee, if any, as their

interests may appear, and shall be deposited with the Lessor and

the Mortgagee; and that any proceeds derived therefrom in the event

of total or partial loss shall be immediately available to, and as

soon as reasonably possible, be used by the Lessee for rebuilding,

repairing, or otherwise reinstalling the same buildings in a good

and substantial manner according to the plans and specifications

approved in writing by the Lessor; provided, however, that with the

approval of the Lessor, the Lessee may surrender this lease and pay

the balance owing on any mortgag.e and the Lessee shall then receive

that portion of said proceeds which the unexpired term of this

lease at the time of said loss or dama9e bears to the whole of said

term, the Lessor to retain the balance of said proceeds.
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The Lessee shall furnish to the Lessor and Mortgagee, if

any, a certificate, showing such policy or pblicies to be initially

in force and shall furnish a like certificate upon each renewal of

such policy or policies, each such certificate to contain or be

accompanied by an assurance of the insurer to notify the Lessor and

Mortgagee, if any, of any intention to cancel any such policy or

policies, prior to actual cancellation.

is. Lessor’s Lien. That the Lessor shall have a lien on

all the buildings and improvements placed on the said Premises by

the Lessee, on all property kept or used on the Premises, whether

the same is exempt from execution or not and on the rents of all

improvements and buildings situated on said Premises for all such

costs, attorneys’ fees, rent reserved, for all taxes and

assessments paid by the Lessor on behalf of the Lessee and for the’

payment of all money as provided in this lease to be paid by the

Lessee, and such lien shall continue until the amounts due are

paid.

16. Repair and Maintenance. Lessee will at its own

expense from time to time and at all times during the term, well

and substantially repair and maintain, and keep all improvements

• now or hereafter built or made on the Premises in good and safe

• repair, order and condition, reasonable wear and tear excepted.

17. Lessee shall construct a parking area on’ the

Premises to replace the parking.area oii TMK (2) 4-6-007:por. 036,

which is subject to a License to Lessee. Such replacement parking

area shall be at least equivalent tb the area and construction of
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the parking area being replaced and shall comply with all

applicable ordinances. Before construction, Lessee shall submit

the plans and specifications to Lessor and the State of .Hawaii

through its Chairperson of the Board of Land and Natural Resources

for their respective approval.

]~ Breach. That time is of the essence of this

agreement and if the Lessee shal,l fail to pay such rent or any part

thereof at the times and in the manner aforesaid within thirty (30)

days afer delivery by the Lessor of a written notice .of such breach

or default, or if the Lessee shall become bankrupt, or shall

abandon the said Premises, or if this lease and said Premises shall.

be attached or otherwise be taken by operation of law, or if any

assignments be made of the Lessee’s property for the benefit of

creditors, or shall fail to observe and, perform any of the

covenants, terms and conditions herein contained and on its part to

be observed and performed, and such failure shall continue for a

period of more than ten (10) days after delivery by the Lessor of

a written notice of such breach or default, by personal service,

registered mail or certified mail to the Lessee at its last known

address and to each mortgagee or holder of record having a security

interest in the Premises, the Lessor may at once re-enter the

Premises or any part thereof, and upon or without such entry, at

its option, terminate this lease without prejudice to any other

remedy or right of action for arrears °:~ rent or for any preceding

or other breach of contract; and in th~ event of such termination,

all buildings and improvements ther~on shall remain and become the
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property of the Lessor; furthermore, Lessor shall retain all rent

paid in advance as damages.

19. Imrrovements; Funding. The Lessee shall b~ solely

responsible for the funding of its improvements, maintenance, and

operation of the Premises and shall hold the Lessor and the State

of Hawaii harmless from any and all claims whatsoever arising in

connection with said activities.

20. Condemnation. If at any time, during the term of

this lease, any portion of the Premises should be condemned, or

required for public purposes by the State of Hawaii or the United

States, the rental shall be reduced in proportion to the value of

the portion of the Premises condemned. The Lessee shall be

entitled to receive from the condemning authority:

A. The value of growing crops, if any, which Lessee is

not permitted to harvest; and

B. The proportionate value of the Lessee’s permanent

improvements so taken in the proportion that it bears to the

unexpired term of the Lease; provided, that the Lessee may, in the

alternative, remove and relocate its improvements to the remainder

of the lands occupied by the Lessee. The Lessee shall not by

reason of the condemnation be entitled to anyclaim against the

Lessor for condemnation or indemnity for its leasehold interest and

all compensation payable or to be paid for or on account of the

leasehold interest and all compensation payable or to be paid for

or on account of the leasehold i’•nterest by reason of the

condemnation shall be payable to and be the sole property of the



Lessor. The foregoing rights of the Lessee shall not be exclusive

of any other to which Lessee may be entitled by law. Where the

portion taken renders the remainder unsuitable for the use or uses

for which the. land was demised, the Lessee shall have the option to

surrender this lease and be discharged and relieved from any

further liability therefor; provided, that Lessee may remove the

permanent improvements constructed, erected and placed by it within

such reasonable period as may be allowed by the Lessor.

21. Right to Enter. The Lessor and the agents or

representatives thereof shall have the right to enter and cross any

portion of said demised land for the purpose of performing any

public or official duties; provided, however, in the exercise of

such rights, the Lessor shall not interfere unreasonably with the

Lessee or Lessee’s use and enjoyment of the Premises.

22. Acce~taflCe of Rent Not a Waiver. That the

acceptance of rent by the Lessor shall not be deerne.d a waiver of

any breach by the Lessee of any term, covenant or condition of this

lease, nor of the Lessor’s right to re-entry for breach of

covenant, nor of the Lessor’s right to declare and enforce a

forfeiture for any such breach, and the failure of the Lessor to

insist upon strict performance of any such term, covenant or

condition, or to exercise any option herein conferred, in any one

or more instances, shall not be construed as a waiver or

relinquishment of any such term( covenant, condition or option.

23. Extension of Time. ~ That notwithstanding any

provision contained herein to the contrary, wherever app1icable~
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the Lessor may for good cause shown, allow additional time beyond

the time or times specified herein to the Lessee, in which to

comply, observe and perform any of the terms, conditions and

covenants contained herein.

24. Justification of Sureties. Such bonds as may be

required herein shall be supported by the obligation of a corporate

surety organized for the purpose of being a surety and qualified to

do business as such in the State of Hawaii, or by not less than two

personal sureties, corporate or individual., for which justification

shall be filed as provided in section 78-20, Hawaii Revised

Statutes; provided. howevex, the Lessee may furnish a bond in like

amount, conditioned as aforesaid, executed by it alone as obligor,

if, in lieu of any surety or sureties, it shall also furnish and at

all times thereafter keep and maintain on deposit with. the Lessor

security in certified checks, certificates of deposit (payable on

demand or after such period as the Licensor may stipulate) , bonds,

stocks or other negotiable securities properly endorsed, or execute

and deliver to said Lessor a deed or deeds of trust of real

property, all of such character as shall be satisfactory to said

Lessor and valued in the aggregate at not less than the principal

amount of said bond. It is agreed that the value at which any

securities may be accepted and at any time thereafter held by the

Lessor under the foregoing provision shall be determined by the

Lessor, and the Lessee may, wi.th the approval of the Lessor,

exchange other securities or mone~’ for any of the deposited

securities or money and shall be at least equal in value to those
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withdrawn. It is further agreed that substitution of sureties or

the substitution of a deposit of security for the obligation of a

surety or sureties may be made by the Lessee, but -only upon the

written consent of the Lessor and that until such consent be

granted, which shall be discretionary with the Lessor, rio surety

shall be released or relieved from any obligation hereunder.

25. quiet Eniovment. The Lessor hereby covenants and

agrees with the Lessee that upon payment of said rent at the times

and in the manner aforesaid and the observance and performance of

the covenants, terms and conditions hereof on the part of the

Lessee to be observed and performed, the Lessee shall and may have,

hold, possess and enjoy the Premises for the term hereby demised,

without hjnderance or interruption by the Lessor or any other

person or persons lawfully claiming by, through or under it.

26. Surrender. That the Lessee shall, at the end of

said term or other sooner termination of this lease, peaceably

deliver unto the Lessor possession of the Premises, together with

all improvements existing or constructed thereon unless provided

otherwise. Furthermore, upon the expiration, termination and/or

revocation of this lease, should the Lessee fail to remove any and

all of Lessee’s personal property from the Premises, the Lessor may

remove any and all such personal property from the Premises and

place said property in storage at the cost and expense-of Lessee,

and the Lessee does hereby agree to pay all costs and expenses for

removal and storage of such personal property.
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27. Non~Warrantv. The Lessor does not warrant the

conditions of the leased Premises, as the same is being leased in

“as is” condition.

28. Improvements. That the Lessee shall not at any time

during the term of this lease construct, place, maintain, alter or

install on the Premises any improvements of any kind or description

whatsoever, except with the prior review and written approval of

the Lessor, through its Director of Housing and Human Concerns and

its Director of Parks and Recreation, and the State of Hawaii

through its Chairperson of the Board of Land and Natural Resources,

and upon such conditions as the Lessor and/or the State of Hawaii

may impose. The Lessee shall be solely responsible for the funding

of approved improvements to the Premises together with any bonds

and/or sureties as determined and required by Lessor, and further

shall indemnify and hold Lessor and the State of Hawaii harmless

from and against any and all claims whatsoever arising in

connection with the construction, placement, maintenance,

alteration and/or installation of such improvements.

29. Assignability, Etc. That the Lessee shall not

transfer, assign, sublet or permit any other person to occupy or

use the said Premises or any portion thereof, or transfer or assign

this lease or any interest therein, either voluntarily or by

operation of law, and any transfer or assignment so made shall be

void; provided, that with the prior wr5~tten approval of the Lessor

and the State of Hawaii through its Board of Land and Natural

Resources, the assignment or transfer of this lease may be made.

-15-



30. TermiflatiOi~. Both the Lessor arid the Lessee have

the right to terminate this lease with thirty (30) days written

notice to the other party. -

31. Definitions. As used herein, unless clearly

repugnant to the context:

A. “Lessee” shall mean and include the Lessee named

herein, its heirs, devisees, personal representations successors or

any permitted assigns, according ~to the context thereof.

B. “Lessor” shall mean and include the County of Maui,

its officers, agents and assigns. Wherever the prior written

• consent or approval of the “Lessor” iS required in this lease, such

consent or approval shall include, but is not limited to, the

consent or approval of the Mayor, the Director Finance, the

Director of Housing and Human Concerns, and the Director of Parks

and Recreation.

c. “Premises” shall be deemed to include the land

hereby demised and all buildings and improvements V now or

hereinafter constructed and installed thereon.

D. “Waste” shall be deemed to include, but not limited

to:

i. Permitting the Premises or any portion thereof

to become unduly eroded and/or failure to take proper precautions

or make reasonable effort to prevent or correct same;

2. Permitting any rna~erial increase in weeds in

uncultivated portions thereof; and
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3. Failure to employ all of the usable portions of

the Premises

32. Annual Reports. The Lessee shall make annual

reports to the Lessee on the forms specified by the Lessor.

33. Gend~X. The use of any gender shall include all

genders, and if there be more than one (1) lessee, then all words

used in the singular shall extend to and include the plural.

34. paragraph Headin~. The paragraph headings

throughout this lease are for the convenience of the Lessor and the

Lessee and are not intended to construe the intent or meaning of

any of the provisions thereof.

IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed this 2nd day of — January ,. 2002.

LESSOR:

COUNTY OF MAUI

By

Its Director of Finance
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LESSEE:

APPROVAL RECOMMENDED:

ALICE L. LEE
Director of Housing
and Human Concerns

APPROVAL RECOMMENDED:

FLO . MIY
Dir~çl9I of/?~S
ar”~eCrea’~i0fl

APPROVED AS FORM
AND LEG

EDWARD S. USHI, 13R.
Deputy Corporation Counsel
County of Maui

FRIENDS OF MOKU’ULAI_, INC.

~

B(~A~4. c~L~
(Signat

Aprint ameL ~
I t~ t?~~ LU t 4-sc -rr~~~--~

APPROVED BY THE BOARD OF LAND
AND NATURAL RESOURCES AT ITS
MEETING HELD ON AUGUST 10, 2001.

APPROVED AS TO FORM:

,~e~uty Attptp~y General
(9~ted: ///~/c2...

APPROVAL RECOMMENDED:

ChaarpersOll
Department of Land an

Natural Resources
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STATE OF EAWAII
SS.

COUNTY OF MAUI

~
On this _______ d~y of ________________________,-

before me appeared JL.4C~44 K.L,1flr~1r7rk2 , to me
personally known who, being bykme duly sworn, did say that t’u_. is
the _____________ of FRIENDS OF MOKU’ULA, INC., a Hawaii non
profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to bethe free act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto •set my hand and official
seal.

Public, State of Hawaii

Print Name
My commissioner expires: ______

ROCEPH’NE a~ r~i~m’ ~‘in’ ~c
MY cCM;~;i6~c•;~ ~.. •.. . .

SS.
COUNTY OF MAUI

On this _______ day QA~ CbT77 h~. , 2 o~i,
before me appeared p- ,~k~?1’2&~ , to me
personal~y k~own1who, being by m~ duly sworn, did say that J.(.- is
the )~L~b\&L 4~7~bfTjyt.’ of FRIENDS OF I4OKU’ULA, INC., a Hawaii non
profit corporation, in the capacity shown, having been duly
authorized to execute such instrument insuch capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS WHEREOF., I have hereunto set my hand and official
seal

STATE OF hAWAII

Print Name
My commissioner expires:

r~ ‘~,r” ‘~~“ ~!~2! IC

~~



STATE OF HAWAII
SS.

COUNTY OF MAUI )

On this 2nd day of January 2002 , bef-ore me
personally appeared JAMES H. APANA, JR., to me personally known,
who, being by me duly sworn, did say that he is the Mayor of the
County of Maui, a political subdi~uision~Of the State of Hawaii, and
that the seal affixed to •the foregoing instrument is the lawful
seal of the said County of Maui, and that the said instrument was
signed and sealed on behalf of said County of Maui pursuant to
Section 7-5.11 and Section 9-18 of the Charter of the County of
Maui; and the said JAMES H. APANA, JR. acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

*:~k~~ a
Nota4’ Public, ~ate of Hawaii
Kay Al. Ogasawara . —.

Print Name
My commisSiOn expireS: 7/1/05

STATE OF HAWAII
SS.

COUNTY OF MAUI

On this _____ day o t~TflC41~rZ~l —, 200~, before me
personally appeared WESLEY P. LO, to me ~ersona1i~~k~oWfl, who,
being by me duly sworn, did say h t he is ~he Mayor of. the~..COUfltY
of Maui, a political subdivision of the St~te of Hawaii, an~.~hat
the seal affixed to the foregoing instr~e.n’C is the lawful seal o~
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui pursuant to Section 7-
5.11 and Section 9-18 of the Charter of the County of Maui; and the
said WESLEY P. LO acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

e of Hawa i i

MyCOtT*flissiOfl ex~irjPflUa~ tt~Z.~37
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STATE OF HAWAII
SS.

COUNTY OF MAUI
n

On this L d~,y of _______________________ , 20~/,
before me appeared JLU4i~ ~tr~1~1)n4.~ , - to me
personally known who, being by~me duly sworn, did say that t~_ is
the _____________ of FRIENDS OF MOKU’ULA, INC., a Hawaii non
profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity1 and that
said instrument was signed and sealed on behalf of said corporatior.
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation. V

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

.c, State of Hawaii

Print Name
My commissioner expires:
ROCEPH~E (~ ‘~

STATE OF HAWAII ) MYCO~V V

SS. ..-

COUNTY OF MAUI

On this ______ day q~ _______________________ , 20Th,
before me a~iàred _W~4~rL4~ ~- (fl.~fr~i~L- , to me
personallY kqown who, being by md duly sworn, did say that J4~- is
the ~ 4~Lh~yt-’ of FRIENDS OF MOKU’ULA, INC., a Hawaii flOfl
profit corporation1 in the capacity shown, having been duly
authorized to execute such instrument in such capacity1 and that
said instrument was signed and sealed on behalf of said corporation

• by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporat ion. V

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal . V V .

Pubi’ic, State of Hawaii

Print Name V V

My commissioner expires:
~ —~ir~Ijf

MY cc ~ .:



STATE OF HAWAII
SS.

COTJNTY OF MAUI

On this . 2nd day of January , 2002 , before me
personally appeared JAMES H. APANA, JR., to me personally known,
who., being by me duly sworn, did say that he is the Mayor of the
County of Maui, a political subdivision of the State of Hawaii, and
that. the seal affixed to the foregoing instrument is the lawful
seal of the said County of Maui, and that the said instrument was
signed and sealed on behalf of said County of Maui pursuant tc
Section 7-5.11 and Section 9-18 of the Charter of the County of
Maui; and the said JAMES H. APANA, JR. acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

STATE OF I{AWAII
SS.

COUNTY OF MAUI

On this _____ day of ~ , 200~ before me
personally appeared WESLEY P. LO, to me personally known, who,
being by me duly sworn, did say h t he is ~he Mayor of the.. County
of Maui, a political subdivision of the St~te of Hawaii, an~ that
the seal affixed to the foregoing instrb~~’c is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui pursuant to Section 7-
5.11 and Section 9-18 of the Charter of the County of Maui; and the
said WESLEY P. LO acknowledged.the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal. .

~~
Not.~yçP~jblic, St e of Hawaii

Print Name
My commission expires:P~Ua~ (~‘j ~

Nota~1,y P
Kay Al. Oi
Print Name
My commission expires: 7/1/05
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April 22, 2003

MEMO TO: Council Chair Dam P. Kane
and’Members of the’COuncil

F R 0 M: Jo Anne Johnson, air
Parks and Agriculture om I ee

SUBJECT: COUNTY COMMU [ T1ON NO. 03-99, RELATING TO
PROPOSED’ PARK G CONCESSION FOR FRIENDS OF
MOKU~ULA, INC~; COUNCIL MEETING OF APRIL 22,
‘2003.

At the Council meeting of April 22, 2003, I intend to move to waive the
requirement of committee referral and, recommendation for the proposed
resolution transmitted by County Communication No. 03-99 pursuant to
Section 5(H) of the Rules of the Council. Approval of my motion, by a two-thirds
vote will enable the Council to consider a’ proposed resOlution entitled
“AUTHORIZING AN AMENDMENT: TO.. LEAS.E~ AND AN AMENDMENT. TO
LICENSE FOR FRIENDS OF MOKU”ULA, INC.”, submitted by the.Mayor.

The purpose of the proposed resolution is to grant Friends of Mokuuia,
Inc~ a parking concession on. leased County property in Lahaina pursuant to
Chapter 3.36, Maui County Code.

The. “First Amendment to License” and “~irst Amendment to Lease”
amend the terms and conditions of: the lease and license agreements dated.
January 2, 2002, specifically with rèspèct to. the Use of Premises sections, to
permit the Friends of Moku’ula, Inc. to temporarily operate a parking concession’
on the leased: and licensed premises located at TMK: 4-6-007: portion of 002
and 036. The. net proceeds: of the parking, concession. shall be used by the~
Friends of’ Moku’ula., Inc. for restoration and preservation purpOses.

Research indicates that the Council and Administration have intended for
Friends of MOku’ula, Inc. to ‘be awarded the parking cOncession since at least
2001. Moreover, according to research, the. parking.: concession has long been
regarded -as. a revenue source for Friends of ‘Moku~ulà, Inc.’ Apparently,
bureaucratic issues have delayed the formal approval of the parking concession
thus far. May. I suggest that the proposed resolution be adopted. ‘during- this
morning’s Council meeting. .

Therefore, I. intend to make the following mOtions:

T~



Memo To: Council Chair Dam P. Kane and Members of the Council
April 22, 2003 V

Page2 V

First, I intendto move to waive the requirement of committee referral.and
recommendation for the proposed resolution transmitted by County
Communication No. 03-99. The reason for this motion is to enable the Council to
take immediate action to grant the ~riends of Möku’ula, Inc. a parking
concessiàn on leased County property in Lahaina pursuant to Chapter 3.36, Maui
County Code.. V

Second, I intend to move that the proposed resolution attached to County
Communication No.. 03-99,. entitled “AUTHORiZING.. AN AMENDMENT TO•
LEASE”, be amended to attach a new Exhibit. “Al” (attached) as a substitute for
the existing Exhibit “A”. The proposed. new Exhibit Al would provide that the
parking concession be subject to Council review every five years.

Third, I intend to move that the proposed resolution, as~ an~end’ed, be
adopted. V

Fourth, I intend to move that County Communication. No. 03-99 be filed.

Thank you for your attention to this matter and for your consideration of
the proposed motions. Should you have any questions, please contact me or
Legislative Attorney David Raatz (ext. 7663).. V

pa:misc:wvro3-99a:dmr

Attachment

cc: Honorable Alan Arakawa, Mayor
County Clerk
Director of Coundl Services
Director of Parks and ReCreation
Corporation Counsel



EXHIBIT 11~iH

L~J~D COURT SYSTEM BEGULA1~ SYSTEM
Return by Mail ~(X) Pickup ( ) ‘~o
Department of Finance
County of Maui
200 South ~i~h Street
Wailuku, Maui. El 96793

Affects PMK (2) 4—~-O07 por 002 and 036

FIRST .ANENDMENT TO LICENSE

THIS FIRST AMENDMENT TO LICENSE made this ________ day of

_____________ 20 by and between the COUNTY 0? MAUI, a

po1~.tica1 subdivision of the State of Hawaii, whose address is 200

South High Street., Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “LICENSOR”, and FRIENDS OF MOKU’ULA, INC , a

Hawaii non-profit corporation, whose address is 505 Front Street,

Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as

the “LICENSEE”,

WITNESS E T H

WHEREAS, LICENSOR and LICENSEE entered into that certain

License dated January 2, 2002 (“License”), a copy of which ~s

attached hereto as Exhibit “1”, and

WHEREAS, LICENSOR and LICENSEE desire to amend said License to

authorize LICENSEE to operate a parking concession on the premises,



NOW, THEREFORE, for and in consideration of the mutual

promises and conditions set forth in the Agreement, the parties

hereby agree as follows

Section 10 , Use of Premises , is amended in its entirety to

read as follows

~1O Use of Premises That the Licensee shall use
or allow the Premises hereby licensed to be used solely
to restore and preserve Koku’ula and the ponds of
Mokuhinia. As an incidental use thereto, for the first
five (5) years of the License term I.~icensee shall be
temporarily permitted to operate a parking conc~ession on
the Premises, the net proceeds of which shall be used by

Licensee for restoration and preservation purposes~. Suchincidental use to operate a parking concession shall be
reviewed and in its discretion approved by the Maui
County Council by separate resolution every five (5~
years during the term of the License If not approved by
the Maui County CounciL such incidental use shall not be
permitted Other uses shall be subject to approval in
writzng by the Licensor and the State of Hawaii through
its Board of Land and Natural Resources I’

All other terms, conditions, provisions and covenants of the

Lease not herein modified by this First 2~ntendment, including the

covenant to pay rent, shall remain unchanged and in full force and

effect

IN WITNESS WflEREOF, the parties have executed these presents

the day and year first above written

—2—



APPROVAL RECOMMENDED

DAI’~iLO F ~:. AGSALQ~
Budget Director.

V~ S_ ~ S_S ~ I

. LICENSOR: ‘ :. :.

COUNTY OF MAUI

By
ALAN M.. ARAKAWA . - - S

~Its Mayor ‘ ..

S~ By, .. .,

S I(EITIi A. SREGAN ‘~ ~. .~,. ~ S

Its Director of F~inari~e

LICENSEE:

FRIENDS OF MOKt.7’ULA, INC.

By V~ VV •. S S

S (Signature) S . - S., .

S (Print Nam~ Abov~.’~[ ,..;~: S

~ Its V .. .‘ ..

. (Title) S S. .

- By~ .‘ . S S~

‘ (Signature) 5 S ~‘ S

.‘ . . (Print Name .~JDOV.e)’ .. ‘::.~-

~ . ‘(Title) ‘ :‘

GLENN T CO~REA
Direc~tor of Parks
and Recreation

ALICE L LEE, Director
V Of: Hausing~-;and.VHuman V

Concerns

APPROVED AS TO ?ORM
AND LEGALITY

EDWARD S KUSHI, JR
Deputy Corporation Counsel
County of Maui
S \ALL\E~\PA~(S~Agreeineflts\ntokuula license amenc~inent 2~wpd
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STATE OF HAWAII
55

COUNTY OF MAUI

On this _____ day of ____________, 200 , before me
personally appeared ALAN M ARAKAWA, to me personally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a. political subdivision of the State of Hawaii, and that
the seal affixed to the foregoing instrument is the lawful seal of
the said County Qf Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority of its
Charter, and the said ALAN M ARAK~W~ acknow1edg~ed the said
instrument to be the free act and deed of said County of Maui

IN WITNESS WHEREOF, I have hereunto set my hand arid
official seal

Notary Public, State of Hawaii

Print Name
My commission expires ______________

S’I’ATE OF HAWAII
ss

COUNTY OF MAUI )

On this _____ day of ___________, 200_, before me
personally appeared KEITH A. REGAN, to me personally known, ~iho,
being by me duly sworn, did say that he is the Director of ~‘inance
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed on behalf of said County of Maui
by authority of its Charter, and the said KEITH A. REGAN
acknowledged tI’e said instrument to be the fzee a~ct and deed of
said County of Maui

IN WITNESS WHEREOF, I have hereunto set my hand and
official sea],

Notary Pi,iblic, State of Hawaii

Print Name
My commission expires _______________



I : . - . V

S’I’A1rE OF HAWAII )
SS

COUNTY OF ____________

On this ______ day of ____________, 20 , before me
persoi~ally appeared ______________________________________, to me
personally known,~ who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrunien~ as the free
act and deed of such person(s), and. if applicable in the capacities
sho’w~a, having been duly authorized to execute such instrument in
such capacities

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal

NOTARY PUBLIC, State of Hawaii
Print Name ________________________
My commission expires

STATE OF HAWAII )
V V... V•V~. V .:~. ... .).SS. . .• .. V V~ V

COUNTY OF ____________

On this ______ day of ____________, 20 , before me
personally appeared ________________________________________, to me
personally known~ who, being by me duly sworn or affirmea, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable ~n the capacities
shown, having been duly authorized to execute such instrument in
such capacities

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal

NOTARY PUBLIC, State of Hawaii
Print Name ______________________
My comnmiss~on expires ____________



~ V... ••VI ~. V.

LAND COURT SYSTEM ~?EGULAR SYSTEM
Return by Mail (X) Pickup C ) To
Department of Finance
County of Maui
200 South High Street
Wailuku, Maui, III p6793

Affects TMK (2) 4-6-007 001

FIRST AMENDMENT TO LEASE

THIS FIRST AMENDMENT TO LEASE made this day of

20 , by and between the COUNTY OF~ MAUI, a

political subdivision of the State of Hawaii, whose address is 200

South High Stree.t, Wailuku, Maui, Hawaii 96793, here~,nafter

referred to as the “LESSOR”, and FRIENDS OF MOICU’ULA, INC , a

Hawaii non-profit corporation, whose address is 505 Front Street,

Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as

the “LESSEE”,

WI TNESSETH

WHEREAS, LESSOP, and L~ESSEE entered into that certain Lease

dated January 2, 2002 (“Lease”), a copy of which is attached hereto

as Exhibit “1”, and

WHEREAS, LE~SSCR and LESSEE desire to amend said Lease to

authorize LESSEE to operate a parking concession on the premises,

EXHIBIT ~



NOW, THEREFORE, for and in consideration of

promises and conditions set forth in the Agreement,

hereby agree as follows

Section 10 , Use of Premises , is amended in its

read a~ follows

“10 Use of Premises That the Lessee shall use or
allow the Premises hereby demised to be used solely to
restore and preserve Moku’ula and the ponds of Mokuhinia
As an incidental use thereto, for the first five (5)
years of the Lease term, Lessee shall be permitted to
operate a parking concession on the Premises, the net
proceeds of which shall be used by Lessee for restoration
and preservation purposes Such incidental use to
operate a parking concession shall be reviewed and in
its discretion approved by the Maui County Council by
seDarate resolution every five (5) years during the term
of the Lease If not approved by the Maui County
Council such incidental use shall not be permitted
Other uses shall be subject to approval in writing b~ the
Lesser and the State of Hawaii through its Board of Land
and Natural Resources ~

All other terms, cond~tions, provisions and covenants of

Lease not herein modified by this First Amendment,

covenant to pay rent, shall remain unchanged and in full force and

: effeät.. V V V V V

IN WITNESS WHEREOF, the parties have executed these

the day and year first above written

.1

the mutual: .~ V V V

the parties V

eñt irety:

the .VV V

including. V the

presents

-2-



AL.ICE.L. LEE, Director
of ~Hou~ing. and Human

• :Conc~rns V

APPROVED AS TO FORM
ANTh LEGALITY:

EDWARD S...XtJSHI, JR.
Deputy Co.rp~ration Counsel
Càunty of Maui . . V

S:\ALL\BSKS~ARKs\Ag*eesjents\moki~u1a lease ~m~ndment 2.wpd :.

:APPRoVAL. RECOMNDED:

LESSOR

COUNTY OF MMJI

.By V V V • •:.. .. .

ALAN M AR~KAWA
Its Mayor

By
KEITH A 1~EGAN
Its Director of Finance

LESSEE

FRIENDS OF MOKU’ULA, INC.

• By. • .• . .~ :. ~..

(Signature)

(Print Name Above)
I.1:s • • V.. V V V .~• V

(Title)

B~r... .• V .•

(Signature)

(Print Name Above)

(Title)

.DANILO F. AGSALOG
Budget Director V

T.’ CO~REA
V Director of Parks
and Recreation

3



• . . . : . SS. V •. V

COUNTY OF MAt3I

On this _____ day of ___________, 200 , before me
personally appeared ALAN M ARAKAWA, to me personally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal affixed to the foregoing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui by aubhority of its
Charter, and the said ALAN M ARAKAWA acknowledged the said
instrument to be the free act and deed of said County of Maui

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal

STATE OF HAWAII

COUNTY OF MAUI

On this _____ day of ____________, 200_, before me
personally appeared KEITH A REGAN, to me personally known, who,
being by me duly sworn, did say that he is the Director of Finance
of the County of Maui, a political subdivision of the State of
flawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed on behalf of said County of Maui
by authority of its Charter, and the said KEITh A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui -

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal

Notary Public, State of Hawaii

Print Name. . • V. ~•• •• :. •..

• My commissiOn expires:

STATE. oF~:’HAwAII;

Notary. Public, State ~: Hawaii

Print ~4arne
• My. commission

• SS.

ex~j.res:._____



V ~~VVVVV•~ I~VV•.•. V. •VI .1 .. V.. V

STATE OF HAWAII )
) SS

COUNTY OF _____________ )

On this ______ day of _____________, 20 , before me
personally appeared , to me
personally known, who, being by me duly sworn or affirmed, d.~d say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s>, and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal

NOTARY PUBLIC, State of Hawaii
Print Name ________________________
My commission expires

STATE OF HAWAII
SS

COUNTY OF _____________

On this ______ day of _____________, 20 , before me
personally appeared , to me
personally known,. who, being by me duly sworn or affirmed, did, say
that such persoa(s) executed the foregoing instrutuent as the free
act and deed of such person(s), and if applicable in the capacities
shown~ having been duly authorized to execute such instrument 1rz
such capacities

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal

NOTARY. PUB~iIC, State 61 .Hawäii~ . .. ..

V Print Name .... .• .:.,

My commission expires~____________

-



MINUTES

of the

COUNCIL OF THE COUNTY OF MAUI

APRIL 22, 2003

THE REGULAR MEETING OF THE COUNCIL OF THE COUNTY OF MAUI, STATE OF
HAWAII, WAS HELD IN THE COUNCIL CHAMBERS, KALANA 0 MAUI BUILDING,
WAILUKU, HAWAII, ON TUESDAY, APRIL 22, 2003, BEGINNING AT 9:06 AM., WITH
CHAIR DAIN P. KANE PRESIDING.

ROLL CALL

PRESENT: COUNCILMEMBERS G. RIKI HOKAMA, JO ANNE JOHNSON,
DENNIS A. MATEO, MICHAEL J. MOLINA, WAYNE K. NISHIKI,
JOSEPH PONTANILLA, CHARMAINE TAVARES, VICE-CHAIR
ROBERT CARROLL, AND CHAIR DAIN P. KANE.

EXCUSED: NONE.

OPENING PRAYER

The opening prayer was offered by Councilmember Mateo, followed by the Pledge of
Allegiance to the Flag.

CHAIR KANE: Thank you for those words, Member Mateo. Clerk, if we can proceed with
the agenda, please.

COUNTY CLERK ROY T. HIRAGA: Yes, Mr. Chairman. We’ve received two requests from
individuals who have signed up prior to the convening of the meeting that wish to
testify at today’s meeting. Shall we proceed?

CHAIR KANE: Yes, let’s proceed with the testimony. And for those of you here in the
audience as well as colleagues, at this time we ask that if you have a pager or a cell
phone, if you can turn it either to the off or to the silent mode so that we can avoid
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CHAIR KANE: Opposed?

NOES: NONE.

CHAIR KANE: Carried. Thank you, Member Mateo for that. Clerk.

COUNTY CLERK: For the record, that was RESOLUTION 03-53.

CHAIR KANE: Thank you.

NO. 03-98 - RIKI HOKAMA, COUNCIL MEMBER,
(dated April 2, 2003)

Transmitting a copy of a communication from Michael S. Kitagawa, Kitagawa’s
Towing, relating to impoundment of vehicles.

The County Clerk stated that the recommended action is that County Communication
No. 03-98 be referred to the Committee of the Whole.

NO. 03-99 - ALAN M. ARAKAWA. MAYOR,
(dated April 15, 2003)

Transmitting a proposed resolution entitled “AUTHORIZING AN AMENDMENT TO
LEASE AND AN AMENDMENT TO LICENSE FOR FRIENDS OF MOKU’ULA, INC.”

The County Clerk stated that the recommended action is that County Communication
No. 03-99 be referred to the Parks and Agriculture Committee.

(THE PROPOSED RESOLUTION WAS LATER ADOPTED AND
NUMBERED RESOLUTION NO. 03-54 AND COUNTY
COMMUNICATION NO. 03-99 WAS FILED. SEE PAGE NOS. 31
THROUGH 44 FOR DISCUSSION.)

NO. 03-1 00 - LYNN ARAKI-REGAN, ECONOMIC DEVELOPMENT COORDINATOR,
(dated April 10, 2003)

Transmitting a proposed bill entitled “A BILL FOR AN ORDINANCE AMENDING
CHAPTER 22.04, MAUI COUNTY CODE, PERTAINING TO KULA PARK.”
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The County Clerk stated that the recommended action is that County Communication
No. 03-1 00 be referred to the Parks and Agriculture Committee.

RELATING TO COUNTY COMMUNICATION NO. 03-99

CHAIR KANE: Councilmember Johnson.

COUNCILMEMBER JOHNSON: Yes, Mr. Chair.

MOVE TO WAIVE THE REQUIREMENT OF COMMITTEE
REFERRAL AND RECOMMENDATION FOR PROPOSED
RESOLUTION TRANSMITTED BY COUNTY COMMUNICATION
NO. 03-99.

CHAIR KANE: Is there a second?

COUNCILMEMBER TAVARES:

SECOND.

CHAIR KANE: Thank you. It’s been moved and seconded by Members Johnson and
Tavares to waive the rules of referral to the Committee on County Communication
03-99. We are in discussion. Member Johnson.

COUNCILMEMBER JOHNSON: Yes, Mr. Chair. The reason for the motion is to enable the
Council to take immediate action to grant the Friends of Moku’ula a parking
concession on leased County property in Lahaina pursuant to Chapter 3.36, Maui
County Code.

CHAIR KANE: Thank you. Further discussion on the waiver. Hearing none, all in favor say
“aye.”

AYES: COUNCILMEMBERS HOKAMA, JOHNSON, MATEO,
MOLINA, NISHIKI, PONTANILLA, TAVARES,
VICE-CHAIR CARROLL, AND CHAIR KANE.

CHAIR KANE: Opposed?

NOES: NONE.

CHAIR KANE: Okay, it’s unanimous. Thank you. Member Johnson, you are recognized.
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COUNCILMEMBER JOHNSON:

YES, MY SECOND MOTION IS TO MOVE THAT THE PROPOSED
RESOLUTION ATTACHED TO COUNTY COMMUNICATION
NO. 03-99, ENTITLED AUTHORIZING AN AMENDMENT TO LEASE
BE AMENDED TO ATTACH A NEW EXHIBIT A-I AS A
SUBSTITUTE FOR THE EXISTING EXHIBIT A.

COUNCILMEMBER TAVARES:

SECOND.

CHAIR KANE: It’s been moved and seconded by Members Johnson and Tavares to adopt
the resolution attached to County Communication 03-99, which is stated in your
April 22, 2003 memorandum from Member Jo Anne Johnson, Chair of the Parks and
Ag Committee to this body. Member Johnson, you have the floor.

COUNCILMEMBER JOHNSON: Yes, the proposed new Exhibit A-I would provide that the
parking concession be subject to Council review every five years and I think it would
be helpful if Corporation Counsel could just reiterate or at least explain why we are
making this amendment.

CHAIR KANE: Thank you. Corp. Counsel, are you prepared to respond this morning.

CORPORATION COUNSEL BRIAN MOTO: Good morning Mr. Chairman and Members.

CHAIR KANE: Good morning.

CORPORATION COUNSEL MOTO: Based upon the memorandum circulated by
Councilmember Johnson, the proposed amendment and the revised exhibit
referenced as Exhibit A-I would amend the existing “First Amendment to Lease”
with, between the County of Maui and the Friends of Moku’ula. As drafted,
Exhibit A-I would grant to, explicitly grant to licensee, the Friends of Moku’ula a
parking concession on the premises. The proposed language would limit that to the
first five years of the license term and it goes on to say that “Such incidental use” in
other words use as a parking concession, “concession shall be reviewed and, in its
discretion, approved by the Maui County Council by separate resolution every five
years during the term of the License. If not approved by the Maui County Council,
such incidental use” meaning the parking concession “shall not be permitted.”
Mr. Chairman, at this time I will also point out that to supplement and complete
Councilmembers, Councilmember Johnson’s memorandum and motion, there was
circulated just a few minutes ago, an Exhibit B-I. Exhibit B-I is a document entitled
“First Amendment to Lease.” As you note, Mr. Chairman, on the agenda today is a
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resolution that would authorize the parking concession and it has attached to it two
exhibits, Exhibit A and Exhibit B. Councilmember Johnson earlier circulated
Exhibit A-I which would substitute this new, revised version for the Exhibit A that was
attached to the original transmission, transmittal. Exhibit B-I will make the, the same
or similar types of amendments that are proposed by Councilmember Johnson to the
existing lease between the County of Maui and the Friends of Moku’ula because the
entire property actually is covered by two separate agreements, a License and a
Lease. And in order to, and because the Friends of Moku’ula, from what we
understand, intend to at least temporarily, initially have a parking concession on the
licensed portion and then at some point, which has yet to be determined, to then
relocate the parking concession to the land that’s on, covered by the lease.

CHAIR KANE: Okay, thank you. Member Johnson. Would you like to include the Exhibit
B-I in your-

COUNCILMEMBER JOHNSON:

YES, I WOULD LIKE TO AMEND MY MOTION, I WAS JUST GOING
TO ASK THAT OF CORPORATION COUNSEL, SO MY ORIGINAL
MOTION WOULD AMEND TO, ALSO INCLUDE EXHIBIT B-I.

COUNCILMEMBER TAVARES:

SECOND.

CHAIR KANE: Okay. We’ll move to amend or instead, the Chair will recognize a friendly
amendment to include the “First Amendment to Lease.” Members are there any
objections to just incorporating it into the full motion, as far as just including the lease
portion. Mr. Hokama.

COUNCILMEMBER HOKAMA: Chairman, since there is a formal motion on the floor, I
would prefer a proper procedure regarding this legal document.

CHAIR KANE: Fine, okay. Let’s move forward, then. It’s been moved and seconded by
Members Johnson and Tavares to amend the motion by including Exhibit B-I to the
main motion, so, as far as the amendment is concerned, we’re just voting to include
Exhibit B-I to the, to the documents that have been given to us for review. Member
Johnson, you have the floor.

COUNCILMEMBER JOHNSON: No, if there, I just wanted to note for the record that there
are members and Akoni Akana has come to this meeting if there is anyone that
would want to also hear from, his perspective what has transpired and why we’re
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asking, or he’s asking. And Corporation Counsel is, you know, offering these, these
amendments.

CHAIR KANE: Okay. Is there any discussion on the amendment, Members? Hearing
none, all in favor say “aye.”

AYES: COUNCILMEMBERS HOKAMA, JOHNSON, MATEO,
MOLINA, NISHIKI, PONTANILLA, TAVARES,
VICE-CHAIR CARROLL, AND CHAIR KANE.

CHAIR KANE: Opposed?

NOES: NONE.

CHAIR KANE: Okay, we’re back to the main motion, and it’s carried unanimously. We’re
back to the main motion, as amended, which would be to approve the resolution that
has the Attachments A-I, which are revised, as well as Exhibit B-I, revised. And
we’re on that, as the main motion. Member Johnson.

COUNCILMEMBER JOHNSON: Yes, and the only thing that I would add is that upon
passage of this,

MY MOTION WOULD ALSO INCLUDE THAT COUNTY
COMMUNICATION NO. 03-99 BE FILED.

CHAIR KANE: Okay, Members, any objections to having that included, or would you like to
have it.

MEMBERS VOICED NO OBJECTION.

CHAIR KANE: Okay, thank you. No objections. Discussion. Member Hokama.

COUNCILMEMBER HOKAMA: Chairman, a question for Mr. Moto, please.

CHAIR KANE: Proceed.

COUNCILMEMBER HOKAMA: Under B-I, Mr. Moto. Section 10, Use of Premises, the
language currently is that the Lessee shall use or allow the Premises. Is that the
existing language, as I understand it in the already executed documents.

CORPORATION COUNSEL MOTO: Mr. Chairman. If I may have just a few seconds to-

CHAIR KANE: Yeah, Mr. Moto.
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CORPORATION COUNSEL MOTO: Mr. Chairman, in response to Councilmember
Hokama’s question, yes the first sentence of that paragraph 10 is identical to the
existing first sentence in the existing lease.

CHAIR KANE: Member Hokama.

COUNCILMEMBER HOKAMA: Thank you. Then can this body this morning, understand
that that allows the Lessee the ability to sublease. Since it is the “shall use or allow”,
which I’m assuming then we, it is given the permission to sublease.

CORPORATION COUNSEL MOTO: I’m sorry, Mr. Chairman, if I may have just a few
seconds to review the--

CHAIR KANE: No problem, take your time.

COUNCILMEMBER TAVARES: Mr. Chairman.

CORPORATION COUNSEL MOTO: Mister.

CHAIR KANE: Member Tavares.

COUNCILMEMBER TAVARES: Yes, maybe we could ask if all the questions maybe could
be presented at this time, and then we could take a, a break and have Corp. Counsel
look it over and then after we come back, then we’d have some answers.

CHAIR KANE: Well let’s see if Mr. Moto can respond to that question. If there are any
further questions, then we’ll go ahead and recess prior to, to responding to further
questions. But lets, lets finish up this question since its already been asked. Go
ahead, Mr. Moto.

CORPORATION COUNSEL MOTO: Mr. Chairman. On response to the question regarding
us subleasing of the property. There is a specific paragraph or section within the
existing, in this case, since we’re talking about the lease, I’ll reference the lease. It,
and I, a copy of which is in my binder, so I will assume that it’s also in your binders as
well. Its on page 15 of the Lease, in paragraph 29, entitled Assignability, Etc. And
this section says “That the Lessee shall not transfer, assign, sublet or permit any
other person to occupy or use the said Premises or any portion thereof, or transfer or
assign this lease or any interest therein, either voluntarily or by operation of law, and
any transfer or assignment so made shall be void.”

CHAIR KANE: Member Hokama.
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COUNCILMEMBER HOKAMA: Ah, thank you. I, I just wanted that on the record because
when you, when I read, and if you just read this one section and not the total
agreement, it says shall use or allow the premises to be used. Then one could make
an inference that we are considering someone else that the lessee would allow to
use the premises. My only other point, Mr. Chairman, is that while I agree with the,
the intent of Miss Johnson and, and I believe this will be also be fulfilling what Council
had always intended with the use of this property. I would say that from my point of
view, that upon the adoption or execution of this revision, that after the first two years,
Council be, Council shall review the concession as well as the revenues and
expenditures and then after that point, we can consider an every five year renewal or,
or reauthorization. I say that so that the Council may within a reasonable time, have
a chance to understand how the revenues flow in and out of that lease and license
and then we can make the appropriate adjustments because it was never intended to
be more than what Council has already approved by the purchase of that property in
the first place, and as presented by the former Director of Finance, in our
understanding how we would finance the payment of the appropriation to purchase
the said property.

CHAIR KANE: Mr. Hokama, would you like to state that in a form of a motion to amend?

COUNCILMEMBER HOKAMA: I, I, it was. . . to just throw it out to see if there was other
Members that would think this was a reasonable request so that if so we’ll move
forward and if other Members think they can live with the five years and, and they’re
comfortable with it, then, obviously there’s not support for me to move it forward,
Chairman. So I, I throw it out because I think it’s a reasonable consideration in my
experience with commercial properties and administering programs such as these in
my past that I think it is reasonable for this body to consider what I have just
presented.

CHAIR KANE: Okay, thank you. Member Johnson.

COUNCILMEMBER JOHNSON: Yes, within the, the lease itself, an annual report is
required. It says “The Lessee shall make annual reports to the Lessee on the forms
specified by the Lessor.” That is to be done annually but.

CHAIR KANE: Can you state the page, just for reference for the Members, since you’re
citing.

COUNCILMEMBER JOHNSON: That, that is on page 17 on line 32, and it’s on Exhibit 1.

CHAIR KANE: Page 17, number 31, Member Johnson.

COUNCILMEMBER JOHNSON: It’s 32.
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CHAIR KANE: Thirty-two, now. Thank you.

COUNCILMEMBER JOHNSON: I know because we have two different leases. It’s just
stated in that manner. And the only other thing I would like to say Mr. Chair, is that
from a business perspective, I believe that it will be incumbent upon the people who
are going to be managing the parking concession to construct whatever they need to
construct so there will be a, a little bit at least initially capital investment required to
reconfigure the parking, striping, doing that. I don’t know if the cost will be prohibited,
or prohibitive, but I believe that in the first five years, it will give them the opportunity
to at least see how the parking concession is going and also move forward with their
plans. Unfortunately, because of some delays that were caused in the execution of
this aspect of the original lease, revenues have been lost by the organization, which
have placed it in a position of financial hardship at this point in time. And, there may
be an overage of revenues that come to the organization that would perhaps be
considered for use in other areas if we were looking at it in that respect. But I think
that there may also be a shortfall and in that regard and no one knows which way the
revenue source, revenue stream will go. So my concern would be that if there is a
revenue loss at this point in time, giving the five year period would at least give
Friends of Moku’ula enough time to have, perhaps over time to recover at least
financially and move on with their project and perhaps accelerate that as an
economic engine for the County and also as a historic site for people who are
vacationing here and also as a historic site for those people who would be looking at
as a cultural resource. So I just ask that it be left at five years respectfully.

CHAIR KANE: Thank you, Member Johnson. And Member Nishiki, before I recognize you,
I’d, again I want to recognize as well, Member Tavares’ request for a recess, which
we normally take at around 10:30. We are in the middle of this so, I’m, I’m trying to
give you folks as much flexibility to work this one out. Member Nishiki, I’ll recognize
you and then we’re going to take a recess right after Mr. Nishiki, then we’ll
reconvene. Mr. Nishiki.

COUNCILMEMBER NISHIKI: I, we can, we can wait for the recess because my
question is-

CHAIR KANE: Lengthy.

COUNCILMEMBER NISHIKI: --quite a bit, yeah.

CHAIR KANE: Okay, great. Why don’t we go ahead and take a recess and we’ll
reconvene, Members, let’s just call it 11:00. Okay. Recess, reconvene at 11:00.
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(The meeting was recessed by the Chair at 10:46 a.m., and was reconvened at 11:02 a.m.,
with all Members present.)

CHAIR KANE: Okay, lets reconvene. This is the Council meeting for April 22, 2003.
Councilmember Nishiki, you’re recognized.

COUNCILMEMBER NISHIKI: Yeah, thank you. I know when we passed this resolution, it
was based on the fact that Friends of Moku’ula would not be coming back to
government asking us for more money. Can I ask if they intend to do and come back
to us now that this lease will be initiated?

CHAIR KANE: Who do you want to ask, Mr. Nishiki.

COUNCILMEMBER NISHIKI: Friends of Moku’ula.

CHAIR KANE: So your request is to have them come forward.

COUNCILMEMBER NISHIKI: Please.

CHAIR KANE: Members are there any objections to requesting that a representative from
Friends of Moku’ula come forward.

MEMBERS VOICED NO OBJECTION.

CHAIR KANE: Okay, thank you. Member Nishiki. And I believe we have Mr. Kunitomo. If
you can, please sir, identify yourself for the record. And Mr. Nishiki.

MR. JERRY KUNITOMO: Good morning, my name is Jerry Kunitomo and I’m Acting
President of Friends of Moku’ula.

CHAIR KANE: Mr. Nishiki.

COUNCILMEMBER NISHIKI: The, the question is, are you planning to come through
asking from our grant or whatever, any money from Maui County to support your
programs?

MR. KUNITOMO: I think the short answer to that question is no. But if I may, on the, at the
time that we made that, you made that statement of us not coming back, the
agreement was that we would use the parking lot to pay for operational funds, fund
the organization and thereby its sustenance would prevent us from having to ask for,
for more funds. So that’s why at this point it’s critical that we get the lot.
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COUNCILMEMBER NISHIKI: The, the lot itself with the whatever you do to it, is it going to
take away from any users of the basketball court, the tennis court, that normally park
there. Or have you done any research to find out-

MR. KUNITOMO: We’ve done-

COUNCILMEMBER NISHIKI: --if there would be any impact to the community and if these
users were using it. What, I don’t know, I guess it’s going to be your bailgame, your
call now. You going to start charging ‘um.

MR. KUNITOMO: Ah, the answer to the first question is yes we’ve done a lot of studies as
far as park user-ship. That parking lot initially was established for softball/baseball
use. Tennis and basketball was, was better served on the other side, there’s another
street there, I, I can’t remember the name of it but, on that side there’s a lot more
parking stalls that they have been using. Actually a lot of the baseball used the
mauka area, just below Waiola Church and the Hongwanji, there’s a lot of parking
there that is right behind the dugouts and right behind the batting cages. So most of
the access was to the park, was based on whatever field they were using. Basketball
and tennis would park by the tennis and basketball, and baseball would park by the
baseball field. That being out, way out in like left field way for three, four hundred
yards away, was mostly used by surfers using the beach, and which was not set
aside for that. So we have contracted two different groups that have studied that and
yes it is our intent to charge everyone that uses that lot.

COUNCILMEMBER NISHIKI: Right now being that I have not been there in a long time, is
that lot being used and do you know who the primary users are.

MR. KUNITOMO: The primary users would be the patrons of 505.

COUNCILMEMBER NISHIKI: Commercial.

MR. KUNITOMO: Commercial. And those that have setup camp to use that beach area
there for surf schools. In fact, I would say the first use would be those guys.

COUNCILMEMBER NISHIKI: Surf school, cars and their business interests, people wanting
to learn to surf.

MR. KUNITOMO: Yeah.

COUNCILMEMBER NISHIKI: Okay. I’m done.

CHAIR KANE: Thank you. Since we have Mr. Kunitomo here, is, are there any questions
for Mr. Kunitomo.
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COUNCILMEMBER HOKAMA: Chairman.

CHAIR KANE: Member Hokama.

COUNCILMEMBER HOKAMA: Thank you. I believe, and, and thank you for that recess
because I believe Mr. Kunitomo, along with Mr. Akana, we’ve had a chance to
discuss my consideration for a two year proposal and allow it to come back before
Council to be updated on its status. And I would ask maybe Mr. Kunitomo if he would
share some comments because in no way is my consideration to hamper the efforts
of Friends of Moku’ula. But just to have the Council do its responsibility in reviewing
what is happening at that site as well as being given a update on the status of the
progress of the Friends of Moku’ula and also their, their eventual need to move to the
next phase at another location. And so maybe, if Mr. Kunitomo could refresh the
Members, it will be helpful in us making a determination on this request, this morning.

CHAIR KANE: Thank you, Mr. Kunitomo.

MR. KUNITOMO: Thank you, Mr. Hokama. Okay, probably the, the most cumbersome part
about it is that we have to work in phases. The manifestation of, of what once was
there isn’t real evident at this point and that’s the challenge when you go through
planning stages and, and so on and so forth. It’s a little bit more clumsy. It’s not
really a restoration project because you can’t see it. It’s a restoration project and
then something else because the, whatever you create has got to have a
contemporary position. It’s got to have a traditional, strong cultural traditional sense,
but its got to be married to, to Lahaina or Front Street in the year, you know, 2100.
So consequently, the challenge is to, to create that manifestation. And we have the
people and we’ve had the communities support in order to do that. But it’s been sort
of one step at a time. For example, this parking lot we talking about reviewing, the
status of the funding in two years and five years. The reality is the parking lot exists
on top of the island as best we know it. So, this is an interim window, this is a, a
temporary window of time where the organization sees an opportunity to create
funding for itself because in three or five years, depending on how this process goes,
we may be digging there because that is where most of the archaeological artifacts at
this point, that have been verified, exists. So at which time, then during Phase 1, we
create the new parking area, which allows us the opportunity to excavate in this time.
But rather than let things get static as things go through, whether, whatever
processes they are, utilize the parking lot to help the sustenance of the organization
and we have other plans as far as indigenous plants and, and bringing in community
programs to utilize the area within that window as well. I hope that answers your
question.
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COUNCILMEMBER HOKAMA: Since he and I chatted during recess, Chair, I mean, I
understand what Mr. Kunitomo is saying so I will relinquish the floor and ask other
Members if they would like to utilize this opportunity to have Mr. Kunitomo provide
comment and information.

CHAIR KANE: Okay, thank you, any further questions for Mr. Kunitomo. Hearing none,
thank you very much. We appreciate it. Members we have on the floor an amended
resolution. Is there any further discussion on that amended resolution. Member
Hokama.

COUNCILMEMBER HOKAMA: Chairman, thank you.

I WOULD MOVE TO AMEND THE MAIN MOTION AS AMENDED,
UNDER SECTION 10 OF THE PROPOSAL, USE OF PREMISES.
ON THE FOURTH SENTENCE “AS AN INCIDENTAL USE
THERETO, AFTER TWO YEARS OF THE LEASE TERM, THE
LESSEE SHALL RETURN TO COUNCIL FOR STATUS, REVIEW
AND UPDATE.” AND I THINK THAT’S GOOD ENOUGH BECAUSE
AFTER THAT IT PROVIDES FOR LANGUAGE WHERE, FOR
EVERY FIVE YEARS THEREAFTER. AND IT MAY NOT BE THE
APPROPRIATE LANGUAGE, CHAIRMAN, BUT I BELIEVE THE,
THE ATTORNEYS UNDERSTAND THE INTENT OF THE MOTION--

CHAIR KANE: Okay.

COUNCILMEMBER HOKAMA: --is to have two years and then a review, and then they can
ask for a five year option of renewal.

COUNCILMEMBER NISHIKI:

SECOND FOR DISCUSSION.

CHAIR KANE: Okay. So for clarification, Member Hokama. Under Section 10, Use of
Premises. You would like to delete and then insert, delete “five”, the word five in
parentheses five for the first, and instead insert “for the first two years of the lease
term.” And then after that, everything else would remain the same because then,
after the every five years you would do a review. Is that?

COUNCILMEMBER HOKAMA: That, that’s my intent, Mr. Chairman. And if Mr. Moto or our
attorneys may provide something that would better be accurate in the intent of the
motion and I would be very much open to supporting that revised version of how to
accomplish this to allow Friends of Moku’ula to continue to move this project forward.
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CHAIR KANE: Okay, thank you. The motion is to amend the language and taking out for
the first five years and inserting the first two years. And that motion was made by
Member Hokama, seconded by Member Nishiki. And we are in discussion. Member
Hokama.

COUNCILMEMBER HOKAMA: Thank you, Chairman. I, I think, again it is helpful for the
Council in our continued support for this project, as well as the organization, Friends
of Moku’ula to have the ability to have a status after two years, whereby, if need be
an adjustment can be made that would not, that could take away any impediments
that may deter the progress of this project moving forward at an acceptable rate. And
again, as Mr. Kunitomo has stated, you’re working with an unknown, whereby until
you move some soil and find out what’s underneath the property, it is hard to
determine the pace and, oh, I guess the total financial requirements that it will take to
get this project completed. But it is something that Council’s in the past have
supported. We have supported large grants in the amount of $500,000. While I,
while I can appreciate Mr. Nishiki’s comments of what, about whether or not they will
return, this mechanism provides a funding source that hopefully will accomplish the
requirements and not have them return for additional grant in aids. So I would
appreciate the Members take this consideration before a final decision.

CHAIR KANE: Thank you. And just for clarification, that motion recognizes both the license
and the lease.

COUNCILMEMBER HOKAMA: Thank you.

CHAIR KANE: As far as the amendment, so both documents. Mr. Moto, comments as to
the language and I think you understand the intent of the motion.

CORPORATION COUNSEL MOTO: Yes, Mr. Chairman. Let me state I think we
understand the intent of the motion made by Councilmember Hokama.
Mr. Chairman, if I may have a, a point of clarification. As you know, Mr. Chairman,
the, both the lease and the license are about year old now. They were, they are
dated January 2002 and so in terms of clarification, when the maker of the motion
says the first two years, the, that means that that, that date, that anniversary will
come next year because the, the existing lease is already one year old. So does the
maker of the motion mean two years from now, or two years from last year.

CHAIR KANE: Thank you. We’ll have that clarified. Member Hokama.

COUNCILMEMBER HOKAMA: Chairman, I prefer to give the organization that full two
years so it will be-

CHAIR KANE: Upon the adoption.
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COUNCILMEMBER HOKAMA: --two years upon the adoption of this amendment, or three
years from the date of the original execution.

CHAIR KANE: Okay.

COUNCILMEMBER HOKAMA: Whichever is the appropriate legal.

CORPORATION COUNSEL MOTO: Mr. Chairman. We can modify and draft the, the
document in a manner consistent with the, the motion.

CHAIR KANE: Thank you. Any further discussion on the amendment? Member Johnson.

COUNCILMEMBER JOHNSON: I just wanted to reaffirm also that I did speak with
Mr. Akana and it is agreeable to him to have it for this two year period from today’s
date.

CHAIR KANE: Thank you. Further discussion? Hearing none, members all in favor of the
amendment say “aye.”

AYES: COUNCILMEMBERS HOKAMA, JOHNSON, MATEO,
MOLINA, NISHIKI, PONTANILLA, TAVARES,
VICE-CHAIR CARROLL, AND CHAIR KANE.

CHAIR KANE: Opposed?

NOES: NONE.

CHAIR KANE: Carried. We’re back to the main motion, as amended. Discussion. Hearing
none, members all in favor of the motion as amended signify by saying “aye.”

AYES: COUNCILMEMBERS HOKAMA, JOHNSON, MATEO,
MOLINA, NISHIKI, PONTANILLA, TAVARES,
VICE-CHAIR CARROLL, AND CHAIR KANE.

CHAIR KANE: Opposed?

NOES: NONE.

CHAIR KANE: Carried. And Member Johnson, I apologize, did we recognize the filing of
that communication? And if not-

COUNCILMEMBER JOHNSON: Yes.
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CHAIR KANE: --then we’ll go ahead and move with that.

COUNCILMEMBER JOHNSON: We did recognize it.

CHAIR KANE: Okay. Okay, Members we’ve completed that process for that and
congratulations for Moku’ula, Friends. Okay, let’s move forward. Also Member
Tavares.

RELATING TO COUNTY COMMUNICATION NO. 03-1 00

COUNCILMEMBER TAVARES: Yes, thank you, Mr. Chair. Just for clarification on County
Communication 03-100. The bill for the ordinance amending Chapter 22.04, Maui
County Code, pertaining to Kula Park, is, that is correct. The title of the Chapter 22 is
called Agricultural Parks, so it is not to be confused with the Kula Recreational Park.
This is about the Kula Ag Park. But, just in case people were going to get concerned
that something was happening to the other park. Thank you.

CHAIR KANE: Thank you for that clarification. Member Molina.

RELATING TO COUNTY COMMUNICATION NO. 03-92

COUNCILMEMBER MOLINA: Mr. Chairman. Just to make some comments on County
Communication 03-92. Earlier we had a testifier make comments regarding the
concerns for sidewalks and curb ramps in the Makawao, Paia area, which I can
appreciate--although my office has not received any calls from the community
association regarding this matter--but we will look into that. And in the contract
report, there is a contract for curb ramps at various locations, which I will look into.
There may be a possibility of some curb ramps that will be put in those areas. And
just for the public’s information, in Makawao, there are two projects currently moving
on which is the Makawao public restroom and police resource center and the
improvements to the irrigation system at the Eddie Tam Complex. And in Paia, there
are playground improvements, there is a contract for playground improvements at the
Paia Community Center area. So, just to set the record straight and inform the
people of those communities that there are other activities occurring in those towns.
Thank you, Chairman.

CHAIR KANE: Thank you, Member Molina. Any further comments prior to the Chair’s
request for approval from the body. Hearing none, Members if there are no
objections, County Communication 03-92, 03-96, 03-98, and 03-100, along with



• Resolution
No. 03—54

AUTHORIZING AN AJ~ENDMENT TO LEASE AND AN
ANENDMENT TO LICENSE FOR FRIENDS OF MO1~U’ULA, INC.

WHEREAS, COUNTY OF MAUI and FRIENDS OF MOKU’ULA,

INC. (“FOM”) entered into that certain License agreement

atfec~ting TMIC (2) 4-6-007:por. 002 and 036, dated January 2,

2002, and that certain Lease agreement affecting ‘i~ (2) 4-6-

007;d~Ol, dated January 2, 2002, which agreements were approved

by tike Council of the County of Maui on December 1, 2000, by

Resolutions Nos. 00-172 and 00-171, respectively; and

WHEREAS, in both agreements, under Section 10, ~

of P~-emises, it stated “That the Licensee [Lessee] shall use

or alLiow. the Premises hereby licensed [leased] to be used

solely to restore and preserve Mbku’ula and the ponds of

Mokulh.±nia. Other use.s shall be subject to approval in writing

by t1~e Licensor [Lessor] and the State.of Hawaii through its

Board of Land and Natural Resources.”; and

WHEREAS, the County of Maui and FOM desire to amend

the tierms and conditions of the agreements, specifically.wjth

respect to the Use of Premises sections, to permit FOM to

oper~te a parking concession on the leased and licensed

pren4ses, said amendment being proposed and recited in the

documents entitled “First Amendment to License”, and “First

Amendbent to Lease”, copies of which being attached hereto as

Exhilhjts “A-i” and “B-i”, respectively; and



Resolution NO. O~-.54.

WHER~AS, pursuant to Maui County Code Section 3.40.200,

concession or concession spaces and/or real property to be

leased, rented, or set aside without any charge or at a charge

below fair market value shall be considered a grant of public

property and shall be submitted to the Couflcil as an

application for grant award and ~onsidered by the COuncil

pursuant to Chapter 3.36, Maui County Code; and

WHEREAS, pursuant to Maui County Code Section

3.36.090, the Council of the County of Maui may authorize the

grant of concessions at less than fair market value by

resolution; and

WHEREAS, the Council of the County of Maui desires

to approve the grant of a parking concession to FOMI in

accordance with the terms and conditions of the amendments to

the License and Lease, as set forth in Exhibits “A-i” and “B

in, attached hereto; now, therefore,

BE IT ~ESOLVED by the Council of the County of Maui:

1. That FOM be granted the right to operate a

parking concession on the licenSed and leased Premises in

adOordance with the terms and conditions of the proposed

“First ~niendment to License”, and “First ~mendment to Lease”,

attached hereto as Exhibits “A-i” and “B-i”, respectively; and



Resolution No.. 03-54

2.. That. the Mayor and the Director of Finance or

their authorized representatives are authorized to execute the

proposed “First Amendment to License”, afld “~‘irst Amendment tä

Lease” documents; and

3. That certified copies of this Resolution be

transmitted to the Mayor, the Director of Finance, the

Director of Parks and Recreation, the Director of Hoi~sirig and

Human Concerns, and to the FOM.

APPROVED AS TO FO
AJSJD LEGALITY:

E]~AJ~J~ S. KUSHI, JR.
Deputy Corporation Counsel
County of Maui
S: \ML\ESK\R~SO\Moknu1äain.wpd



V: REGULAR SYSTEM..

I.

I V

LAND_c~tTRT_SYSTEM _

Return by Mail (X) Pickup ( ) To
Department Oe ~ V

County. 9~VVV ~Maui V VV V V• V V

200 VS~uth. Hi~h Street
Waiiuk~,VMaui,. Hi 96793

Affects TMK (2) 4-6-007 por 002 ana 036 —____

FIRST~ ~ND~WNT TO I~ICENSE

V V THIS FIRST ~ME DNENT TO LICENSE made thiS. •V V VV~day~ of

_____________ 20 , by and between the COUNTY OF MAUI, a

political subaivisio~n of the State of Hawaii, whose ad~dress ~s 2G0

South High Street, Wa~1uku, Maui, Hawaii. 9~793, hereinafter

referred to as the ‘~LICENSOR”, and FRIENDS OF MOKU’ULA, INC , a.

Hawaii non-profit corporation, whose address is 505 Front Street,

Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as

the ~LICEN~EE~,

WHEREAS, LICENSOR and LICENSEE entered into that certain

License dated January 2, 2002 (ItI1cense~), a copy of which is

attached hereto as Exhibit “1”, and

WHEREAS, LICENSOR and LICENSEE desire to amend said License to

authorize LICENSEE to operate a parking concession on~ the premises,

EXHEII ~A~-i



NOW, THEREFORE, for and. in consideration of the n~utu.al

promises and conditions set forth in the Agreement, the parties

hereby agree as. ‘follows; . . . .

Section 10., Use., of. Premises., is amended in it~ entirety to
re~d’aS follows: ‘ . , . .

• “l..0~ pse of.Premises. That the Licensee shall use
or: aflow the. Prçmises hereby licensed tobe used sølely
to restore and .~reserve Moku~ula an4 he. ponds of
Mokuhinia As an incidental us~ thereto, for the first
three (3) years of the License term Licensee shall be
temporarily permitted to operate a parking concess~on on
the Premises, the net proceeds of which shall be used by
Licensee for restoration and preservation purposes Si~ch
incidental irne to o~erate a parking concession shall be
reviewed and in its discretion approved by the Maui
Couflty Council by separate resolution at the end of the
first three (3) years and, then every five (5) years
thereafter d~urinc~’ the term of the License If not
ppi,roved” by the Main County Council such incidental uwe
shall not be permitted Other uses shall be subject to
approval in writing by the Licensor and the State of
Hawai:i. through its Board of Laud and i’~atural Resources

All other termS, conditions, provisions and covenants of the

Lease not herein modified by this First amendment, inc1udin~ the

‘covenant., to pay rent,, shall remain unchanged..and in’ full force and’

effect. ‘ , . ‘ : . ‘ , ‘ . . .. ‘ .

IN WITNESS WREREOr, the parties have executed these presents

the day and year first above written

—2—



LICENSOR:

CQUNT~ OF MM3I

By. V•

~ M. ARAKWA V~

Its Mayor V

By.
KE~TaA. R~GAN:

V Its. Director of Finance

GL~NN.T. d~VVA V

P~r~tox~.~P4rks
and Reqriatiän

(Prir~t NaifléAbov~)

ALICE L LE~E, I)irector
V of ?IOus:jflg arid.~ V V

Concerns

APPROVED A~ TO FORM
• ~JjVVL2GALITy~V :

EDWARD S ~USH~E, JR.
Deputy Corpox~ation CowiseJ~
County. of. Maui V•• V

S: \V~L\ESK~PA KS\Ag~Vee tS~EU~kUU1~ I&c nse V amendment 2 ~wpd.

LICENSEE:

V... FRZENDSOF~ MOKU’UZ~A, INC.
V APPROVAL R~O~ENDED:. .•. V V

V .. .. V By VVVV VVVV~ ••

V VV~Sj~n~turé)~zfV. V~

DAN:tLO E~ AGSALOG (Print Na~te ~bove)
Budget Director Its V V V V

V V(TitlV) : • V V V V~ V V

By
V-p- (Sig~~~atiaze) V ~V V

(Tit1~):.

V V 3V



STATE OF HAWAII
SS.

COUNTY OF 1~AUI )

On this . day of.. ~. . , 200 ., before me
personally appeared:AL~ 14. ~ .. )~., to me’.persorialiy. known, who.,.
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political sulpdivision of the State of Hawaii, and that
the seal affixed to the foregoing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority of its
Charter, and the said ALAN N. ARAKAWA acknowledged the said
instrument tQ be the free act and deed of said Couilty of Maui

IN: WI.TN~$S . WHEREOF, I have. hereunto~ set, my hand and
official: seal. . . . . . .

Notary Public, State of Hawaii

Print Name
My commission expires

STATE OF HAWAII ) . . . . .

ss. ‘ ‘ . .

COUNTY OF ~. MAUI .. V ‘ V. V .

On this .. day~ of . .. ~.~ bef~ze me~
personally appeared KEITH A. REGAN, to me personally known, who,
being by me duly sworn, did say that he ~s the Director of 1~inanOe
~f the County of Maui, a political subdivision ~f the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed arid sealed on behalf of said County of Maui
by authority of its Charter, and the said KEITH A. BEGAN
acknowledged the said instrument to be the free act and deed ~f
sájd:CQ1,~flty oe IvIa1~i.’.. ‘ . ‘• .‘ . ~: .‘.

IN WI7?t~ESS WH~EOF, I ha’cre hereunto set my hand and
official Sf~X. . : ‘ “ . .

Not~: ~ state’: ~f~’ ‘Ha~aM’.

ft~int Name . .. ‘V.

My coIraE sS~on .e~•ires :._



STATE OF EAWAII
V );SS.

COUNTY OF V .

O~ this ______V day of. V .• V , 20 ., before. me

personally appeared .. . .V: . •. .. , to Ue
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act arid deed.~f such person(s),. and. If.ap~’1icable in the ~acit~ies
shown, having been duly authorized to execute such instrument in
such capacities. ... . V ••,~ V V V~ V• V V

V • ~ WHEREOF..,. ~ have. here~3nto set my h~.nd and.
official seal. V V V ‘~ V

V V V N~TARY VVV. V~ of Hawaii

Print Name ______________________
V V V My cbmmi~sjon~ .:~ ‘

STATE OF HAWAII: V V , V

V. >55. .. V

.~y. Q~!V V ~ .. V .~ :

V. •~~~t~is .: day of ..,~ . VVVV , 20. , beeore.rne
personally appeared ______________________________________, to me
personally known, who, being by me duly sworn or affirmed, did say
that ?uch person(s) executed the foregoing instrument as the free
act and deed çf such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities

V V iN~ W~F.SS . WHEREOF, I have hereunto. set my hand.. and
fi~• seal. .‘ V V V . V V V

NOTARY Pt7Bt~IC, State of Hawaii
print Name _______________________
My commission expires.___________
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THAT the Licensor, for and in consideration ~f the rer~t

to be paid and of the terms, covenan~ts and conditions contained

herein, all on the part of the Licensee to be kept, observed and

performed, does hereby demise and license unto the Licensee, and

the Licensee does hereby license from the Licensor, the exclusive

use of that certain area of land, and any improvements now or

~

~~GULAR .SYSTE~jLAND CQU~.T. SYSTEW~_ _____ _____________ _______

Returr~ b.y Mail (X) Piàkup ( ) To: V.:

Department of..Finan~e V V •. V

County of. Mau.f V

V 200 VSOUt~h High Street V

V Waj1uku~Mai~j, •HI• .96793

Affects TMI( (2) 4-6-007 por 002 and 036 —~__________________

V V V V V V : LICENSE V V V V V V V

V TRVIS V NDENTUR~ Ø~ LICENSE made, this V :~2nd V day..

of January , 20 02 , by and between the CQ1JNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “Licensor”, and FRThNDS OF MOKtJ’UL~, INC • a

Hawaii nonprofit corporation, whose address is 505 Front Street;

Suite 2~4, Lahaina,, Maui, Hawaii 96761, hereinafter referred to as

V th~ “I,~icensee”~ V V . . . V~ V



• hereafter thereon, identified as Tax’Map Key NO. (2)4.~6-0~7:p~rV.

• ~02. and 036, in’.tbe control and ‘custody ~f the Licènsor.under

Executive Ordets 52 and 2889, located at Lahainá, Maui, Hawaii, and

shown in red on Exhibit “A” attached hereto and made a part hereof

• (hereinafter called the~ together with right~of access

to ‘the Pr’emises.

Td HAVE ~ND TO HOLD the Premises .un~o th~ Licensee for

the term of TWENTY (20) YEP~RS, commencing on the 2nd day of

January 2O.Q~j, up to and including the 1st day of

January 20.22, unless sOoner terminated as hereinafter

provided, the Licensor reserving and the Licensee yielding and

• paying to ~ Li.ce~isor. a ~en’tái’ of ‘ONE’ NO/iOO~,bOLLARS ($1.00)’ pe,x.

annum, payable in advance of the license term upon the exectition

hereof, to the County ~f”Maui, ‘~epa.rtment Qf: Finance,, at LicensQrV’s

address designated herein or as otherwise designated in wr~ting by

Licenser to I censee.. . V. •‘ V •,‘ V ‘V

RESERVING UNTO “PHE STATE OF HAWAII THE FGLLOWXNG~

• V ~ V V V V

V V A, All minerals as hereinafter. defined’, in, Von or

under the Premises and the right, on the State of Rawai2.es own

behalf or through persons authorized by it, to prospect for, mine
V V VV and remove. su.ch”minerals and. tO :OCCU~~ and use’so’ much Of the.

surface o~the Vground•as may be ze~uired ‘for: all purposes

reasonably extending to the mining and removal of such materials by

any means whatsoeVet, including strip iY~1’ning ~Minerals” as used

herein, shall mean any or all oil, gas, coal, phosphate, sodium,
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• sulphur, iron,. ti~a~nium, gold, silver, bauxite., bauxitic clay,

•diasp~r~.b~ehmite, ~ateri.te gibbsite, alumina., all .b±es of

aluminum and, without, limitation thereon., ~li other rnifler,a2.

substances and ore deposits, whether sQlid,,’ gaseous or..liquid,

• incl.ud.ing all’ geothermal resourceS, iii, on, or under the land, fast

or ~u.brner~ed.; p~ovided that “mineral.s~ shall not include sand,

gravel, rock or other material suitable for use and used in genera.~.

construction i~n furtherance of the Licensee~s permitted act1vi~es

V on.the Prémise;s and .not,for sálé to. others. V

V V B. All Surface and’ ground. waters, appurtenant to

the licensed land and the right on 3.ts own behalf or through

persons ai~itborized by it, to capture, divert or impound the same

and to occupy and use so much of the Premises as may be required in

the exercise of this right reserved, provided, however, that as a

condition precedent to the exercise by the State of Hawaii of the

rights reserved in this paragraph, just compensation shall be paid

to the Licensee for any of Licensee’s lmprovements taken

2 Ownership of Fixed Improvements At the end of the

license tØrm, a~1 imptovemeñ.ts.of whatever kind or.flatu~é~ located

on the land or constructed during the... term’of this licezise, •~ha.1i

be the property àf. ~heLicensor. V V ~.V

SUBJECT TO regulatory rights and ownership rights (if

any~ of the State of Eawaii established pursuant to state law

includ.ing Chapter 6E, Hawaii Revised Statutes, over prehistoric or

historic remains found in, on, or under the premises

- 3.



THE Licensee COVENA)~S AND. AGREES. WITH THE Licé~isor AS

FOlLOW:
• 1. Payment of Rent.. Tha:t the Licensee shall pay said

rent to the Licensor at the times, in the manner and form aforesaid

in legal tender of the United States of America

2 ‘~pxes Assessments Etc That the Licensee shall

• pay or cause.to be paid, whendue, the amount. of. all: taxes., rate~,

a~sessrnen~s and. other out~oings of every description as t.~ which

said Premises. or any part thereof:., or any ~mprovements thereon: or

the Licensor or Licensee an respect thereof, are now or may be

• assessed or become liable by authority of law during the term of

this license, prov~ded l~owever, that with respect to any

assessment made under any betterment or improvement law which may

V be payable ii instalrnents~ licensee: shall be required. t~. pay only

such installments, together with interestç as shall become due and

V payable during said term : VV V V V...

3 Utility Services That the Licensee shall pay when

due all charges, duties and rates of every description, including

water, sewer, gas, refuse collection or any other charges, as to

which said Premises, or any part thereof, or any improvements

thereon or the Licensor or Licensee an respect thereqf may during

said term become liable, whether assessed to or payable by the

L,ice.nsor or i.~icenêee~. V V V~ : :

4 Covenant Aaainst Discrimination That the use and

enjoyment of the Premises shall not be in support of any policy

which discriminates against anyone baged upon race, creed, sex
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color, ‘natioñ.al origin, reii~gion, rna±’ital status, familial status.

ancestry, physical handicap, disability., “age .~ HIV(’hurna~.

irnmunode.ficiency virus) infection

5 Sanitation., Etc The Licensee shall keep the

Premises and improvements in a strictly clean, sanitary and or~erl\.

condition.. ‘ . . .

6 Waste and Unlawful Improner or Offensive Use of

Premises. fli~at the ‘J$censee ,sh~li not, commit.,, su~fér or permit td~

• be committed any wa~te, ziuisance,, strip or unla~fu1, ‘improper or

offensive use of the Premises, or any part thereof, nor, without

the prior written consent of the Licensor, cut down, remove or

‘destroy,, or. suffer t~be Out down., removed o’r.destr~yed, any trees

now gr~wi~ig on, the: Premises. . •‘ •. . . ‘ . :

7 Comnliance with Laws That the Licensee shall

comply.’ with all of the requirements ofa’ll municipal, ~t’ate, and

federal authorities and observe all municipal, state and federal

la pertaining tp ‘the s~id~. Rremis~s, •now ‘in force or. which may.

h~einafter be inforce~’ “. ‘“ ... . .

8 Insoectign of Premises That the Licensee will

permit the Licensor and its agents, at all reasonable times during

the said term, to enter the Premises and examine the state of

repair and condition thereof

9 Liçns That the Licensee will not commit or suffer

any,, act to. ‘ne~.lect’ wbere~y the Premfees. or any improvement tt.ere’on

or the estate of the Licensee in the same shall become subject to

any attachment, lien, charge or encumbrance whatsoever, except as
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hereinafter provided1 and shall indemnify and hold harmless the

L~censor from and against all attachments, liens, charges anc

encumbrances and all expenses resulting therefrom. -.

io; Use of:P1~m15~ That the i4cenàee. ~ha1,1 us~ br

allow the Premises hereby licensed to be used solely to restore anc

preserve Moku,’ula and the ponds of Mokuhi.nia. Other uses shall be

subDect to approval in writing by the Licensor and the State of

hawaii through its hoard of Land and Natural Resources

II. Indemnity. That the. ticensee ~iIl indemnify, aefend.

and ho1c~ the Licensor and the State of Hawaii harmless from and

aga.~.nst any claim or demand for loss, liabrility or damage,

includ~.ng claims for property damage, personal injury or death,

arising out of any accident on the Prem3.ses and sidewalks and

roadway~.adja.cent thereto or àccasioned, by any. act or nuisance, made.

or su fered on. the. Premises, or by any fire. thereon, or.’gr~wi.ng, .Qu~,

of or’ caused by any ‘failure ‘on the part of the i$cen~ee t~.maint~in

the Premises in a safe condition, or by any act or omission of the

Licensee, and from and against all act~.on, suits, damages and

• claims by whornsoevex~ brought. ~ made, by reason ‘c.~. the. non—.

observance~ or non-performance of any of the terms, covenants and

conditions herein or the rules, regulations, ordinances and laws of

the federal, state, municipal or county governments

12 CoSts of Lit~aation That in case the Licensor

and/or the State of Hawaii shall, withotit any fa~1t on its/their

part, be made a party to any litigation commenced by or against the

Licensee (other than condemnation proceedings), the Licensee shall



and will pay all costs and expenses incurred by or imposed on the

V. Lic.ensor and/or.the State. of Hawaii; furthermore,. the Licensee

V shaii.axidw•il,l pay all COStS and expenses which..rn~y be. incurr~d.by

or paid by the Licensor and/or the State of Hawaii ~n enforcing the

covenants and agreements of this license, in recovering possesslo’

of the Prem~ses or in the àoilect~ion of delinquent rental, taxes

and any. and all other charges. . V V

13. Liability InSurance. That the Licensee shall

.proc•ure,~ at its own cost and expense., and. maintaIn dux:ing. the

entire pera,od of this license, a po].i~y or policies of

comprehensive public liability insurance, in an amount of at least

ONE MILLION AND NO/loo DOLLARS ($1,000,000 00), insuring the

Licensee, the Licensor, and the State of Hawaii against all claims

for persGnal injury and/or death1 and in an amount of at least ONE

HUNDRED ThOUSAND AND NO/iQO DOLLARS ($100,000 00) for property

damage, o~.in a~nouVn~s and f~o~ type.s of coverageVasQtI~erwjse ag.reed~.

~o in writing 1~y Licensor and I~icensee, that the policy or policies

shall cover the entire Premises, including all buildings,

V irnprQvernents and. grounds and all . roadways, or V sVi4ewaiks. On ~,r

adD acent to the Premises in the control or use of the Licensee

The Licensee shall furnish the Licensor with a certificate showing

the policy to be iru~tially in foi~ce and shall furnish a like

certificate upon each tenewal of the policy, each certificate to
V contain orbe accornpa~iied by aW aSS ance Of. the insu.re~rto notify

the Licensor of any intention to cancel the policy prior to actual

cancellation The procuring of this policy shall not release or

V -



relieve the .Lic~nsee of its responsibility under this i~cens~ as

se~ fo±~th herein or limit th& amount of its liability under this

• l.icse. The notice to cancel shall be sent to the Licensor sixty

(60) days prior to, the date of cance].lation.

• : 14. Fire Insurance. That. the Licensee will, at its own

expense, at all times during the term of this license, keep insurea

alibuildings and improvements e~ected- on the land ‘hereby licensed’

• in the joint names of Licens:or, Licensee and Mortgagee, if any, as

• their interest may appear., against loss or damage byf ire including

• perils s~e~i:.f:ied. in the extended coverage endorsement: and in an

amàuntfequai’tø the maximum ins~rable value thereof, ana will pay. ••

the premiums thereon at the time and place the same are payable,

• that the pol~c.y or policies of insurance :shall. be made. pa~a~l,e in

case. of: loss to the Licensor, Licensee. and Mortgagee, if any, as V

• their . intéreat.s. may appear, and shall be ~~posit’ed with the

V LiCeflS’Or ‘and the Mortgagee; and that any proceeds. deriv~.d therefrom

i~- the event øf tot~l or partial loss shall be immediately

aVi.]~able to, ~fld:as reasonaiRly pssible, be~sed.by the.

Licensee for rebuilding, rep~airz.ng, or otherwise reinstalling the

same buildings in a good and substantia~ manner according to the

plans and specifications approved in writing by the Licensor,

provided however, that with the approval of the I~.censor, the

Licensee may surrender this license and pay the balance ow~ng on

any mortga~e and the Li~en3ee shall then receiv~e that p tion of~

said proceeds which the unexpired term df this license at the time
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of sáidlos~ or damage. bears to the whole of said term, th~

Licenso~ to retain the balance of said proceeds..

The Licensee shall furnish to the Licenser and Mortgagee

if any, a certificate: showing such policy or ~olicies to. be

initially in force and shall furnish a like certificate upon each

renewal of such policy or policies, each such certificate ~o

• contain or be a~compani.ed. by ~n assurance of the insurer to. nøt.ify

the Licensor and Mortgagee, if any, of any intention to cancel any

V such policy ~r policies, prior to.actual cancellation. V

15. Licensor’s Lien. That the Licensor shall have a

lien on all the buildings and improvements placed on the said

V Premises by the Licensee, o~i. all property kept ~r used. OflVt~ë V V

V Premises.,: whether the same is exempt f~o~.VVe~c?cu~VionotnotaVnd ~

the rentS of all improvements and buildings situated on sa~d

V Premises f~ all such• costs, attorney~’ eees, rent reserved, f~

all taxes &nd assessments paid by the. Licensor on beh~lf of the

Licensee and for the payment of all money as provided in this

license Co be paid by the Licensee, an~ such lien shall continue

until the amounts due are paid

16 Re~ir arid Mpin~enpnc~ Licensee will at its own

expense from time to t,me and at all times during the term~ well

and substantially repair and maintair~, and keep all improvements

now or hereafter built or made on the Premises in good and safe

repair, order and cøndition, reasonable wear and tear excepted

17 Bre~c1~, That time is of the essence of this

V agreement ~ jVf the Licensee shaV~i,fai1 .~ pay: such rent or any
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• pa’rt thereof at the times~ aiid. in the. manner .a~ore~aid .wi~hin. thirty•

(30) days afer delivery by the Licensor of a written notice of such

• breach or default; or if the Licensee Shall become. bankrupt, or

shall abandon the said Premises, or if this license and said

premises shall be attached or otherwise be taken by operation of

la~~ or if any assignments be made. øf the Liceñse&s prope~ty..eor

the benefit of creditors, or shall fai]. to observe and perform any

of the covenants, terms and conditions herein contained arid on its

part to he ob~ervedand,performed, and.such fa~i1ure shall continue.

for a period of more than ten (10) days after delivery by the

• Licenso.r of a written notice of. such breach or default, by personal.

service, registered mail or certified mail to the Licensee at its

last known address and to each mortgagee or holder of record having

a security interest in the Premises, the Licensor may at once re

enter the Premises or any part thereof, •~n.d upon or without such..

entry, at its opt1o~1, terminate this license without prejudice to

any other remedy or right of action” ~r.. arrears of rent or for any

preceding or other breach of contract, and in the event of such

termination, all buildings and improvements thereon shaLl remain

and become the property of the Licensor, furthermore, Licensor

shall retain all rent paid in advance as damages

18 ImDrovements Pundiria The Licensee shall be solely

responsible for the funding of its improvements~ •maintenance, and

operation of the Premises and shall hold the Licensor and the State

of Hawaii harmless from any and all claims whatsoever arising in

co.nnecti.n :.with- s4id aóti.vities. ••. . . .• •.
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19 ~ondemnatipn If at any time, during the term of

this license, any.portionof the Premises should be ‘condemned, ‘or.

• V required for public purposes by.. the State of: Hawaii. ~r:.the United.

• States, the rental shall be reduced in prQpor~ion, to the value o~

the portion of the Premises condemned The Licensee ~ha1l be

entitled td ~ceive from the .condemning authority:’ V

A. ‘The value of growing crops’, if any;’which Licensee’

is. not .permit’ted.to harveSt;. and S’ . . -• V

B .‘ The proportionate. value of the Licén.~ee.”s permanent

improvements so taken in the proportion that it bears to the

unexpired te~m of the.. License.’; provided., that. the•,,. Licens~e may, ip..’

the al~ternati.ver ~e.mo~e and relocate its improvements tç t~e

remainder of the lands occupied by the Lic~ensee The Licensee

shall not by reason of the condemnation be entitled to any claim

against:. the”Licensor fo’r..compensation .or indemnity, for Licensee’s

interest and all compensation payable or to be paid for or on

acceunt qf., the Licensee’s interest and’ all compensation payable or “

to be paid for or on account of the Ucensee’s interest by reason

of the’ cpndemnation shaa~ be: paya~Ie,. to an,d be .t~e sole prop~rt.y ~f

the Licenso~ The foregoin~ rig~hts of the Licensee shall r~iot be

exclusive of any other to which Licensee may be entitled by law

Where the portion taken renders the remainder unsuitable for the

use or uses fo~ wh~ch the land was licensed, the Licensee shall

have the option to surrender this license and be discharged and

relieved from any further liability ~‘therefor, provided, that

‘Licensee may rem~ve”t~he p~rma•nent irnp~’vements’ constructed; erected
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• and placed by. it wIthin such reasonable period as.maybe~al1.owedb.y.

~he Lic~nscr. . V V •‘~ V

V 20. Riaht to Enter. The.. LIcensor and the agents or

V repre.s~ntatives thereof shall. V have th~ right to enter and cros~ a. V V

portion of said licensed land ~or the purpose of performing any

• public or official duties;. provided, however, V ~VflV th~ e~xerci.sé of

such rights, the Licensor shall not interfere unreasonably with the

Licensee or Licensee~S use and enjoyment of the Premises

21 Acce~tpnce of Rent Not a Waiver That the

acceptance of rent by the Licensor shall not be deemed a. waiver of

any breach by the Licensee of any term, covenant or condition of

tI~is license,~ .LicenSorlVs right tore_entry for..V breach of.

covenant, nor of the Lacensor’s right to declare and enforce a

V forfeiture for any such.breach, and t.he~ failu~e of the. Licensor ~o

insist upon strict performance of any such term, covenant or

V condjtion, Or to exez~cise..any OPtV~9fl h.ereinVc.on~VVVerre4, in any °~: V

V V or V more. inàVta~ceV~., shall not be construed •a~ a: wáiye~ or ‘V

V relinquishment ‘of any such term, covenant, c~ndjtjofl or 0~t~~Vfl.

22 ~xtension of ~hme That notwithstanding any

provision contained herein to the contrary, wherever applicable,

the Licens.or may for good cause shown, allow additioz~al time beyond

the time or times specified herein to the Licensee, in which to

comply, observe and perform any of the terms, conditions and

covenants contained herein

23 Justification of Sureties Such bonds as may be

required herein shall be supported ~y the obligation of a corporate
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surety’ organized for the, pUrpose of. being a• ‘sütety and’: quaJ~jfi~ to

do busjrieas as su,ch in the. State of.Hawaii,’ or by not ies~ than twQ

pe~sonal sureties, corporate ~r individual, for ~hich justification’

shall be •~iled. as. pràvided. in section 78-20, Hawaii,, Revised

‘Sta~utes.;.,provided~,however, the Licensee thay furnish a’ bond in

like amount, ,coridjtjo~e~ as .afor~said, executed by it alq±ie as

obliger, if, in lieu of any surety or sureties, it shall also

furnish and at all’ time t’hereaf.ter.keep and, maintain on deposit

with “the Licenser security in certified checks, c~rtificac’es of

deposit (payable on demand or after such period as the Licensor may

stipulate),,bonds,’stocks or èthe~ ne.goti.a.bI.é~ securities pro~e’r’Iy

endorsed.~. or’ execute and’ deliver to said Licensor a. ‘deed .~r’ deeds

of trust of real property, all o~ suck~ character as shall be

satisfactory , to said Li~e or and valued iz~ the aggregate “at not

.l~ss t~an’:tl~e principal amount of said bond. It iS a eed’thá.t the

value at ‘whic1~ any sec ities’ may” be accepted and., at~ any time

t~ie~af.ter held by the~: ‘Lic~nsOr,.,4~de.r ‘t1~e fo~egoi’ng prQvision”.s’hall

be determined by the Licensor, and the Licensee may, with the

approyal °~‘,:. .‘th~ Licensor, exchange other securities, or, mOne,y for

any of the deposited securities or money and shall be at least

equal in ‘value to thos~• wIthdrawn. It is ~u~t1~e.r à~re~d ‘that

substitution of sureties or the substitution of a deposit of

security for the obligation of a surety or sureties may be made by

the Licensee, but only upon the written consent of the Licenser and

that until such consent be granted, whzch shall be discretionary
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with the Licensor, no surety shall b~. .r~1eased or ‘~eli~ved from any

.obl igat ion hereunder. . . . . . .

‘:24’. OUiet EMo~eht. The Liceñsbr hereby covenants and.

agre.es~’with the Licensee. that upon pa~ent,~of said rent atf the

times and in the manner aforesaid and the observance and

‘perf’orma~ce of the, covenants; terms. ~and ~ondi•t~ons hereof~ on’the

part of the Licensee to be observed and performed, the Licensee

shall and may have, hold, possess’and enjoy. th~ Prerni.~e~ for. th~

term hereby licensed, without hinderance or interruption by the

‘Licen.sor or any other person or persons 1awf~4ly. clai~~n~. by,

through or under it. . , , . .

‘25. Surrender,. That the Licensee, shall, at, the end. of

said term or other sooner termination of this license, peaceably

deliver unto the L.icensor ~ossessi~zi of the Premises, together with

all improvements existing.or constrtzcted, t.he.~ox~ u~esS. p’r~vided

otherwise Furthermore, upon the expiration, termination arid/or

.revocation’of this license,, should the Licensee ~ tà zemo~e~n•y

and all of Licensee’s personal property from the Premises, the

Licensor may remove any and all such personal property from the

Premises and place said property in storage at the cost, and expense

of Licensee, and the Licensee does hereby agree to pay all costs

and expense’s. ~ removal and. storage of such personal, property.

26 Non-Warranty The Licensor does not warrant the

conditions of the licensed Premises, as the same is being licensed

‘in.~a’s “ Cohdition. . ‘‘
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2:7. imrroyements. That.the Licensee shall not at. any

time during, the term of this license construct., plate, r~ainta~n~’

alter o~ insta~l on the•~ Premises any impràvements of any kind. or

description whatsoever, except with the prior re~riew and written

appro~ia1 of the Licensor through its Director of Housing and Hurnar

Conc~n’s and its Director Gf Parks and. Recreation, and the State of

Hawaii thrQugh its chairp.ersoaof’ the. Board of’.La.nd, and ‘Natural

Resources, and upon such conditions as the Licensor and/or the

State of Hawaii may impose The Licensee shall be solely

responsible for the funding. at. approved. improvet~ents to . the.

Premi~es tog’e.ther with any bonds an~/’or suretiesü.’ det,erm,in~d and

required by Licensor, and further shall indemnify and hold Licensor

and the State of Hawaii harmless from and against any and all

claims •whacsoever arising in. .çonnectidn. wIth the. censtruction.,

placement, maintenance, alteration and/or installation of such

improvements. . . ,. .

28 Assiqnability Etc That the Licensee shall not

transfer, as gn,.subiet.or permit any other person ~ occupy or

use the said Premises or any portion thereof, or transfer or assign

this license or any interest therein, either voluntar~.ly or by

operation of law, and any transfer or assignment so made shall be

void, provided, that with the prior written approval of the

Licerisor and the State oe Hawaii through its Board of L1and and

Natural Resources, the assignment or transfer of this license may

~ ~ “. .‘ . . . .., “ .
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29 Termination Both the Licensor and the Licensee

have the ±ight to terminate this license with thirty (:3Q). days

• writ~en notice to the other .part~

• 30. Definitions. As used herein, unless clearly

repugr~ant to the context:

A. 11Licensee” shall mean and iiiclude the Licensee narn~d

herein, it.~ heirs, devisees, pers~nal.repr.esentation, suc•ces.sozs oz:

any permitted assigns, according ~to ~ context thereOf.

B.. °Licensor” shall mean and include the .~ó.unty of

Maui, its officers, agents and assigns.~. Whezever the :prior

written consent or approval of the “Licensor” is required in this

license, such consent or approval shall include, but is not limited

to, the qonsei~t or approval of the Mayor, the Director Finance, the

Director of ~Iousing and ~luman Concerns, and the ~irector of Parks

and Recreation..

C. “Premises” •shall he deemed to include the i~nd.

hereby licensed and all buildings and improvements now or

hereinafter constructed and iñstalle~ ~hereon, •• •

D “Waste” shall be deemed to include, but not limited

t.O: ~• • •~ • • • • •

1 Permitting the Premises or any portion thereof

to become unduly eroded and/or failure to • tike. proper p.~e~a~ion~

or make reasonable effort to prev~ent or correct same,

• • 2. Permitting any material in~easê in wØeds. in

uncultivated portions thereof, and

• • • -16-



3. Failure tp.etnploy all ~f.. the usable poz~ti~ns. of

~he Premises.

31 Annual Reports The Licensee shall make annuaj.

reports to the Licensee on the forms specified by the Licensor

32 Gender The use of ar~y gender shall ~.nclude al.~.

genders., and if there be more than one (1) Licensee, then all words

used in the singular shall extend to and include the plural

33. P.araaraph .. Héadin~. The paragraph he4di.ngs

throughout tius license, are for the converu.ence of the Licensor and

the Licensee and are n,ot intended to constrtie the intent or meaning

of any of the provisions thereof.. .

IN WITNESS W~EREOF4 the parties hereto have caused these

presents to be executed this 2nd day of January

2002. V : . . V

LI~ENS~E:
V: ~MOK~ •...~,• .:

V u.

(~P*i,nt ame)
Its. .1~..~3ioe~31 V... .,

(Title)

By~~OL../

Its

-17-



• . APPROV •.. RECOMMEND

ALICE L ~
DIrector. of Housing

• and Human C~cêrti.s

APPROVAL • RECC~1N~ED:

LI~Z~SOR

CQJ~ OF. MAUI

Sy
~ThMES~% I~N~ J1~.
Its Mayor

By
WES.EYP LO
Its ‘~irector of .izia~ice.

V...

t~fr~wE~6r à~Aj.b.
•~~Recre~tio~

APPROVED. AST FORM
. AN~-.LEG~. •. .

EDWARD S K SNI, JL
Deputy Corporatzon C~unse1
County..bf Maui..

APPROVED BY ThEBOARDOF LN
AND NATURAL RESOURCES AT ITS
MEETING .~ELp o~~PR~XL.i2, 2001:

APP~QVEL ~S 1rØ FORM: • .

• ___

Chaii ersOn ..

D~partm~flt of Laud
Natuaba:i 1~esou?Ces.

APPROVAL. aEcO~1MErØED;.

-18 -



STATE 0? HAWAII

COUNTY OF MAUI

O~ this i~ day. of ~ ,~ 2.O~1,
before me appeared JLi’41 k~i-M-~o , to me
person,ally known who, being by l~ne duly sworn, did say that Ik~. is
the _______________ of FRIENDS OF MGK~UIZA, INC , a Hawaii riop
profit corporation, in the capacity shown, having been duly
author~.zed to execute such instrument in such capacity, and that
said in~trume~t was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation . . . .

IN WflNES:S: W~{ER~OP.,, I have h~reunto $e.t my hand and: official.
seal. .. . . . .

CQUNTY OF. MAUI

l~6ta~y Pu~lio, State of Hawaii

oi1. this tq~. day of ~t7~1~ . .., ~~2/
before me appeared AV1~f-~m44 ~ , to~e
persgnally kn~wn Who, being by me1duly sworn, did say that )4~~ is
the ~ ~C4VX. of FRIENDS OF’ MQKV’t3I~A, INC , a Hawaii non
profit corporation, in the capacity shown, having been duly
authorized to.- execute such instrument in such capacity, and that.
said instrument was signed and seale4 on behalf of said corporation
by authority of its Eoa~d of Directors, and the said officers
acknowledged said~ instrument to be the free~ act and deed of said
corporation. ... ~. . .... ..

IN WI’I’NESS WHEREOF~. I have hereunto set my hand and official
-. seal. . .. . . . .. .

~p&..~h*
(ftotarl Pub)~ic, State of Hawaii

) ss..

STATE ~ HAWAII
ss.

Pxa.nt NaifleH
My ~ expi~res:______

- RQC~~~ ~‘ ‘-~~—~ ~3L~:~ ~O~2334

Name:.
My commissioner expires.. ______

:.~



appeareaJAM5S.R...APA~A,. JR., to me personally kno1~th,
who, being by me duly sworn, did say that he is the. Mayor of the
County of Maui, apolitical subdivi~ion.of the State of Hawaii, and
that the. seal affixed to the for~gä.ing instrument is the lawful
seal of the said County of Maui, and that the said instrument was
signed and sealed on beha’f of said County of Ma~ii pursuant. to
SectiOn 7-5. 13. and Section 9-18 cf the Charter of th& .Cour y. .o~
Maui;. and the said JM~S H:. ~ JR. acknowledged the said
instrumen~ to be the free act and deed of said County of.Maui.

IN WITNESS .WHEREOP, I have hereunto set my hand arid
official seal.. . V .

~ oa. ~
Nota~, Public, ~Ate of Hawaii

• . V . Kay LV ~O~a.sawardJ
Print Name

.My~cmnuission.expires: 7/1/05..

ST1~TEOFIAWAtI - ) . .. . . .

COUNTY Q~4A~fl . . .. .. V . ..

• ~ this ____ ‘.ay of~ 200 , before •me
personally appeared WESI1EY P L , to me ~ersona y krz , who,
being by me duly sworn, did say at he is 1~he Mayor of lhe unty
of Maui, a po~.itical subdivision of the StaJe of I~awaii, and that
the seal affixed to the foregoing instrumen~ is the lawful seal
the said County of Maui, and that the satd Instrument was signed
and sealed on behalf of said County of Maui puz~suant to Sectio~i 7-
5 11 and Section 9-18 of the Charter of the County of Maui, and the
said WESLEY P. LO acknowledged the said instrument to be the free
act .a~id~ deed àf said .eGunt~ o~ Maui.: .. .

5$.

IN W~TNES~- WH~RE~F, I have hereunto set my hand and:
of’ficia.l seal. • :. . .~

.exPis7~~jJLr2.V.

n.e . —— S. — — —



5, .~ $4~ 00’ 00” 85;O0 feet aiongsarne;

• V V6. 244°30’OO”

7 334°O0’.OO”

8 2440 30’ 00”

• V 9 V 154°45’OO”

10 2440 00~’.

1:1 33:40 45’ 00.”

Prepared by:

• V V 160.00 V feet along same;

210.00 feet along same; V

29033. feet along same;

5V5~93 V feet along same;

V:V14OV~OQ feet.aiong same. to a point on the southwesterly V V V

V V1~~of said W~nee PrOtestafltChurch Lot;

97.00 V feetalong:said Wainee Protestant Church tat to the..

V point of e~ nand áontainirigànarea of 1.804.
Mres, more or less.: V V V.V V V

Th1S descriptIon WasVV frepared.Vfrom record
information filed in Job Folder 20004955

V V VVV ~RU~RV.VVLEE.V

V V Licensed ~f jQp~j.J,~~V~VV
V •~ Surve)or.Cortjfi~ateVNo~59g34~s.

NEWCOMER~LEE V V V

V LAND VYORS~VZNC.,a Hawaii Corporation

V V V V

FRrENIS OF MOKUVIULA.ThIc. V

File 2VOOO_4~55 V V

V V

Page 2.ofV2



• .L~ND COURT.S STEM
Return by Maii(X) Pickup c:~
Depa±-tment of~
Courityo.f Maui

• 20.0 $ou~i~1~.ghStreet
Wailuku, Maui, H~ 96793

Affects TMK (2) 4-6-007 001 -—

FIRS~Tz A~Nr. ~G LEASE

I..

To :
R~flT.~R SYSTEM

THIS FIRST 2~NENDIVIENT TO LEASE made this _______ day of

____________, .20..__~ by and bétwea~ the CO~qTY Q~ ~ ~

political subdivision of the State of Hawaii, whose address is 200

South Ha~gh Street, Wailuku, Maui, Hawaii 96793, hereinafter

referred to as the “LESSOR”, and FRIENDS OF MOICU’ULA, INC , a

I~awaii nbn.-~Qfit .cOrpo~ati~n, whose. ad4ress is. ~Q5.. FrOnt Street

Suite 234, Lahaina, Maui~ Hawaii 96761, hereinafter reeerred to a~

the t’LESSE~.; . . . • • ••. .

WHE~EA~, LESSOR arid LESSEE entered into that certain Lease

dated January 2, 2002 (“Lease”), a copy of which is attached hereto

• as Exhibit “r’• and. • . . •• . ..

WREREAS, I,1ESSOR and ]~SSEE desire to amend said Lease to

authorize IjESS~E to operate a parka~ng concession on the premises,

. ~Qj~ff19~,1 • ‘.. :



NOW,. THEFORE, for and in consideration of~ the mu,tual

promises and. coi~ditions. set forth in the Agreement, the. parties

hereby agree asfo~iows:. V

Séàt±on 10.,. UseV.of.Premises., is amended in its enti~ety. to.

•read as follows: V V V

V “10’. Use Of Premises. That the Leisee shall use or

allow the Premises hereby demised to be used solely to
restore and preserve Moku’ula and the ponds of Mokuhiriia
As an incidental use thereto, for the first three (3)
years of the Lease term Lessee shall be permitted to
operate a parking concession on the Pa7em~ses, the net

V V.: ~roc~ds of :which shall be. used. by Lessee for restorat,~ori V

and preservation purposes Such incidental use to
operate a parking concession shall be reviewed and in
its discretior~ a~nroved by the Maui Couxity Council by
sevarate resolut~on at the end of the first three (3)
years and then every five ‘(5) years thereafter during the
term of the Lease If not apnroved by the Maui Co~rntv
Council such incidental use shall not be ~ermztted
other uses shall be subject to approval in writing by the
Lessor and the state of ~Hawaii through its ~Board~ of Land

V and Natural VR~so1frCes ‘I V V. V

All other term$, condit’ior~s., provisions afla, covenants Of th~

Lease not herein modified, by this First Axtaefldnleflt, including the

covenant tà pa~V rent, ‘shell remain m~hanged and in full forc.e and V

effect. V ,~ V V V V V

IN wrl’NESS WH~R~O~ the parties have executed these present~

the day and year first above written

—2—



LESSOR:

•COUNT~. OF !4ATJVZ

KEIThA. REG~N
Its Director 6± Finance

LESSEE: .

(Signature)

(Title)

•EDW~D S. .KU$H±.,V JR. V

Deputy Corporation Counsel
County of Maui
S:~~ea~ arneridrne~t 2 .~pd.

By
AL~N M. .A~AKAwA V.

I’ts. Mayor V.. V

AP~ROVAL RECOMMEN.ED:.

FRIENDS OF MOKIJ’UZA, INC..

D~1~O F. .0G.
Budg:~t Director

By

Its~
Name.Above)

GLENN T V~ :. V

Director V.f Parks V V

an~ Recreation V V

V (Title):: VVV ‘V V V: ~. V

V (Signature) V V V V V• V

V ALICE L.. LEE., .D~CtÔ~~V.

~f i~ousV±ng az~d HU~a~
V V VV V Co~icernS. V V V

V AP~R.OVED:•AS VDFO~ V

V V AND LE~ALfl~ .V V

V (~jt Name ~o~eV)~ V V V



STATE OF. HAWAII )
SS.

COUNTY OF. MAUI

On this ____ day..of. _________, 200 , befdre.mé
personally appeared ALAN N. ARAKAWA, to me personally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal aff~xed to the foregoing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority of jes
Charter, and the said ALAN N. ARAKAWA acknowledged the said
instrument to be the free act and deed of said County of Maui

IN: WITNESS. OF, Z have, hereunto set. my hand . and
official ~ea’l.’ ‘‘ V V , V ‘ V V V ‘,, V

V V V V V V . Notary Pu~l.j~’, State ‘of. V,~j4~ VV,

V V V V V priflt’ N~e V,, V V V V V

V ‘ V V• V My~ ~ ~mission. expires,,: VV~V V VV V V

V V STATE. OF HAWAII’ ) V V V : V V V V

V :VV V: V ‘ VV V V V
V ‘ COUNTY V, O~ MAtJI , . V , V V V V

V V V On’ this V ,V ‘ day of: V VVVV V. “V V ~ VVV• ~‘ 20O~, before me.

personally appeared KEITH A. REGAN, to me personally known, who,
being by me duly sworn, did say that he is the Director of Finance
of the County of Maui, a political subdivision of’ the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal o~ the said County of Maui, and that the said
instr’t~iment was signed and sealed on behalf of said County of Maui
by autSor~.ty of its Charter, an~1 the sa~d KEZTK A. REGAN
acknowledged the said instrument to be the free act and deed of

V V. søid ‘Cou~ty Of ~a~i’. , V V’ V , V,, V: V, V\ ,, V V ‘~ V V V

V ‘ V V INVV WITNESS ~ V ‘I• ~ V hereuntø s~t ~ hand’ and
fo~fjciaI. SVeaV1~ V V:V . V V .. :, ‘,:.V~ ‘~ V, V V V, V ‘: V

Notary ?ublic, State of Hawaii

~ ‘~ V ,

V My~V commission eiVVV~eS:.



STATE OF HAWAII
ss•

COtYNTYV OF _____________

VQfl tl~jSV.• d~Y.O~ _________, ___,.befóre me
personally appeared . . ... . , tome
personally known, who, being by me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applic~able in the capacities
shown, having been duly authorized to execute such instrument in
such capacities. V. V . .~ V

• . WITNESS. WH~EOF., I have be~eunto. set my hand and
offIcial seal. V V V V

NOTARY PUBLIC, State of Hawaii
V V V Print. V N.e V V •. V

V V My CO1T1!fljSsjOfl ~pires’ VVV. V V VVV flV V V

STATE OF HAWAII V )~ V V V V V

V.V V• )V.S~. V V VV V

COtJ3NT~ OF. V ;V V V) V V V

V V V ~V ~ this :V,, VVdayVof V ~ 20. ., .~ef~reme
personally appeared ________________________________________, to me
personally known, who, being by me duly sworn or affirmed, d~d say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and ~f applicable in the capa~iti,es
shown, having been duly authorized to execute such iXlstrumerit lii

V. V .VVV ~udIi Vca~acitIeS V V V V V V • V~ •V • V

IN. WI~ESS ~~R~óF V ~ have hereunto set. my l’~a and.
official ~~~V•• V V : ~• V • • • V V

N&I’ARY PUBLIC, State of Hawaii
~rint Name _______________________
My commission expires ___________

5.



fi

. . ~ . LAND COURT SYSTEM V. .• RE~UI~AR SYSTEM.

Re~tirn by Mail (X) Pickup C ) To
Depä.rtmént. of Finance.. ~ V. .. . ... V

. Coithty of Máu.i : .. V

200 South High Street
Wailuku, Maui, ~U 96793

Affects ?MK (2) 4-6-007 001

V V V LEASE . .. V

• V THIS INPENTURE .QF LEASE madi this •atd: . . d~y of

January , 20 02 , by and between the COUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200

South High Street, Wailuku, Maui, Hawaii 9679~3, hereinafter

referred to as the “Lessor”, and FRIENDS OF MQKtJ’TJLA, INC , a

Hawaii.~corporat ion, whose . a4dress. i~ 5~5 Front ~$t~e~t1

Suite 2.34, Lahaina..,Mau.i~. Hawaii.967~1, hereinafter re~e~red to as

the “Lessee”,

THAT the Lessor, for an4 in consideration of the rent to

be paid and of the ter~ns, covenants and conditions contained

herein, all on the part of the Lessee to be kept, observed and

performed, does hereby demise and lease unto the Lessee, and the

Lessee does hereby lease and hire from the Lessor, that certain

parcel identified~ as Tax Map Key No (2) 4-6-007 001, under the

EXHBff~L’



control and,custody of Lessor under that certain Executive Ordez

No 3430, located at Lahaina, Maui, Hawaii, and shown on Exhiba.t

“A.” attached hereto and made a part hereof (hereinafter caiied~ the

“premises”), together with right of access to the Premises

TO HAVE. ~ND TO HOLD ~he Premises unto the Lessee for the

term of THIRTY-FIVE (35) YEARS, commencing on the 2nd day of

January 20~, up to and including the 1s~ day of

January 2037, un1~ess sooner terminated as hereinafter

provided, the Lessor reserving and the Lessee yielding and paying

to the Lessor a ‘rental of ONE”NO/lO’O DOLLARS (.$i.0.0)”. p&. ~

payable in advance of the lease term upon the execution hereof, to

the County of M&ui, Department of Finance, at Lessor’s address

designated herein or as otherwiSe designated in writing by Lessor

toI~e.~See•. . S. : :

‘P.ESERVXNG W.~O THE STATE OF EAWAIX TRE’FQLLQWING

S 1. ,MInera’ls,,and Waters. ‘, V

A. .~ All minerals as h~réinãf.ter de ned, in,. ori’or

under the Premises and the right, on the State of HawaiVs own

behalf or through persons authorized by it, to prospect for, mine

and remove such minerals and to occupy and use so much of the

surface of the ground as may be required for all purposes

reasonably extending to the mining and removal of such materials by

any means whatsoever, including strap mining “Minerals” as used

herein, shall mean any or all oil, gas, coal, phosphate, sodium,

sulphur, iron, titanium, gold, silver, bauxite, bauxitic clay,

diaspore, boehmite, late~rite, gibbsite, alumina, all ores of

-2-



a)~uminum. and, without limitation thereon., all other mi~ie~a1

s.ub•staes and ore deposits, whether solid, gaseous or ~iqu.id~,

including all geothermal resources, in, on, or under the land, fast

Q~ submerged; provided that “rn~nerals” sha1i~ not iZ~lude sands

gravel~ . roc)t or b,the.r material suitable for use and ~ased’ in general.

cQnstruccjon in furtherar~ce ot the Lessee’s pér~nj.tted a~tivitjes ~

the Premises. and not for sale to others.. .

B, A~.l surface and ~nd waters ap~urtenant

the demised land and the right on its own behalf or through persons

authorized by it, to captü~e,. divert or impound the :sa~e and to

occupy and use so t~tuch of the Prem~ses as may be requ~.red in the

exercise of this right reserved, provided, however, that as a

condition precedent to the exercise by the State of Hawaii of the

rights reserved in this paragraph, just compensation shall be paid

to the Lessee for any of Lessee~s Improvements taken

2. Ownership....çt :Pi~ced.ImDrovemer~té.. At the end.of the

lease term, all improvements of whatever kind or nature, located on

the land or constructed.durjng the terióf this: lease, ~ha~l ~ the.

property of the Lessor

SuB~7EcT TO re2tllatory rights and ownership r~.ght.s (if

any) of the state of Hawaii established pursuant t~ state law

including Chapter 6E, Hawaii Revised Statutes, over prehistoric or

historic remains found ~n, on, or under the premises

-



• TEE LESSEE COVENANT’S AND. AGREES WITH THE. LESSOR AS

FOLLOWS.:

1. Payment of. Rent’~ That the Lessee.shall p.ay’~ sai~•

rën~ cà the Lessor at the. times., in the IT.anner a~d.fórm, aforesaid

in legal tender of the United States of America

2’. Taxes, Assé.ssment.’s,.Etc. That the Lessee shall pay.~

or cause to be , paid, when due’, the athount of all t~axe.s, rates.,

assessme~t~. and other out.goings o~ every ,escription as, to which

s:aid prèmj~e,s.. or any part thereof, or..a~y,itp~ovemeñ.tsthereo~i., o~.

the Less9ror.L~eSs.ee izi respect tPereo’f ; are now or maybe, as~,e~se-d

or become liable by authority of law during the term of this lease,

provided however, that with respect to any assessment made under

any betterment Or improvement law which may be payable in

in~ta1im:eflt,s,,. Less~e s’hal~. be’ required~ to pay only such

installments, •to.gst..her with interest, as shall become’ due ‘and~

“payable during said. .te~rm. ‘ . . .‘. “ ‘

3. .U~ili.t’v Se~i,ces. That the’ Lessee sh~’1l’ .p~y’ when

due all charges, duties and rates of every description, including

water, sewer, gas, refuse collection or any other charges, as to

which said Premises, or any part thereof, or any improvements

thereon or the Lessor or Lessee ~.n respect thereof may during said

term become liable, whether assessed to or payable by the Lessor or

Lessee. .“ . ‘. .‘ . . “ : •“

4 Covenant Aaainst Discrim~.nptioa That the use and

enjoyment of the Premises shall not be in support of any policy

which discriminates against anyone ‘based upon race, creed, sex,

-‘4-



•. 6. Waste and. qnlawfuL...Irnproper or OffensIve U~.e.. of

Premises That the Lessee shall not commit, suffer or permit to be

committed any. waste, . nuisance, stri~ ~r u~iiawful, improper or

off:ensive use ~f.. .th~ Premises, or any part thereof, nor., ~ithd~t

the prior written c~nsent. of. the LessOr, cut dowfl, remove or

~estroy, or ~ffer to b~ cut.. down, . remo~ted .oz destroyed~ any trees.

now. growing on the ~rernises.. . .. . V

. V V 7’• ComDliänce .with.Laws. Th the Lessee shall comply

with all of the. requirements of al~ municipal, State, and fed.~rá1

authorities and observe all municipal, state and federal laws

pertaining to the said Premises., now in f~r~e, or which may

heift be in force. = V V

8 Inspection of.Premises That the Lessee will perm2.t

the Lessor aud it~ agents, at all reasonable times during the said

term, to enter the Premises and examine the state of repair and

condition thereof. V V V V V~

V Liens. That the Y4essêe ~ ~ dotr~rnit or suffer

any act to neglect whereby the Premises or any improvement thereon

or the estate of the Lessee in the same shall become subject to any

attachment, lien, charge or encumbrance whatsoever, except as

color, national origin, religion, m~rita1 status, familial. ,

ancestry, . . physical handicap, dis~b~lity, age or HIV~human

V immunodeficien~y virus) infection). ... .

5 Sanitation Etc The Lessee shall keep the Premises

ar~& improvements in. a s.~rictly clea~i,.. sanitary and orderly

condition. . . V . V

-5.-.



• herejnafte’~ ‘provided, and sha.~.l indemnify and hold ha~rmleás the,

Lessor ‘from a~id~ against all’ a.ttach~nent~., liens, char~s and

encumbrances and all e~cp’enseá result.ing~ therefrom.. ‘. -.

10.. Use of Px~e’mises. That the Leasee,shãlI.u~or allow

Premises hereby demised. to be used solely. to restore. a~d

preserve Moku~ula and the ponds of Mokuhinia Other uses shall be

subject. to.”approval, in writing.. by the~ ~ and the State of.

Hawaii through its Board of Land and Natural Resources

II. Indemx4ty.. That: the Lessee will. indemnify, defend

and hold the .Les$or and.’~ Hawaii hatcnle’ss from. ‘and”..

against,, any claim. or. demand for lose,’ ,iiability or damage,

including claims for property damage, personal injui~y or death,

arising out , ‘of any ‘~ accident on the . Premises and”. sidewalks a~d

roadways adjacent thereto or occasioned by any act or nuisance made

or suffered on.the Premises1 or. by any fire .tk~erepn, or.grow.in~. out

• of or .caus~d’ by ~.ny failure on. the., part of the Lessee to mair~ta~p

the Pr’~tnise~. in a’s~fe.. condition, or by. any act or omissi~n .~f ‘the.

Lessee, and from and against all action, Suits, damages and claims

.by w~homsoever. brought or mae’ by:,reáson of: the’ non-observance, or.

non-performance of any of the terms, cQvenants and conditions

herein or the rules regulations, ordinances and laws o~ the

federal, state,’ mu~icipal or óount~ governrnents~ .

12 Costs of Litigation That in case the Lesser and/or

the State of I4awaii shall, without any fault on its/their part, be

made a party to any litigation commenced by or against the Lessee

(other than condemnation proceedings), the Lessee shall and will
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pay ai~ cost~’ and expenses incurred by är imposed on the Lessoj

• and/or the State of Hawaii; furthermor~,, the Lessee shall ai~d will

pay a1l~ costs and expenses which may b.e incurred by Ot: paid- by the

Lessor and/ar the .Stat~ of.Hawaii in. enforcing, the. cqvenants and

agreements of this lease, in recovering possession of the Premises

o~ in the collection of. delinquent rental, taxes and any and all

other charge~. . . . :

13. Li~ili.ty~Insurance. That the. Lessee shall p~ocu~-e,.

at its own cost and expense, and fflaintain during the entire period

of •~j~ lease, a policy or policies qf comprehensive .publ:ib

• liability. insuranqe., in an *moi1r~ of at least O~E .MI.~LI.ON AND

NO/iCO DOLLARS ($1,000,000 00), insuring the Lessee, Lessor ar~d the

State of Hawaii against all claims for personal in~ury and/or

death, and in an amount of at least ONE HUNDRED THOUSAND AND NO/lOG

DOLLARS ($100,000.00) for property da~ia.ge, or in amounts and for

type.s of . ~overa~e as dt~e w;ise designated ±n writing by Les~or or

Lessee, that the polity or policies shall cover the entire

Premises, including all buildings, improvements and grounds and all

roadways or sidewalks on or adjacent to the Premises in the control

or use of the Lessee The Lessee shall furnish the Lessor with a

certificate showing the policy to be initially in force and shall

furnish a like Certificate upon each renewal of the policy, each

certificate to contain or be accompanied by an assurance of the

insurer to notify the Lessor of any intrention to cancel the polwy

prior to actual cancellation The pr~curing of this policy shall

not release or relieve the Lessee of its responsibility under this



• lease, as: set forth, herein p.r lii~i’t the amount •o.f ~ liabi~.ity

under this lease The notice to cancel shall be sent to the Lessor

sixty’ (60)days prior, to. the date of. cancellation.

.14. ‘Fire~ Insurance. That the Lessee will, at its ~wn

expense, at all times during the term of this lease, keep insured

all buildings and irnprovement~s~ erected. on the land hereby demised

‘in the joint ‘names of LessQr, Lessee and. Mortgagee;, ~ any, as’

their jn.tërëst may appear, against lass ordarnágeby f’i’~e’1~nc~uding

perils specified’ ~.±i’ the extended. coverage endorsement ‘and: ‘in an

amount equal to the maximum insurable value thereof, and will pay

the premiums thereon at the time and place the same are payable,

that the policy or policies’ of insurance, g~.all be made, payable. ~~:‘

case of loss to the Lessor, Lessee and Mortgagee, if any, as their

interests may appear, and shall be deposited with the Lessor and

the Mortgagee’; and that a~ny, proceeds derived therefrom in the event

df tot~l or. partial loss’ shafl. be immediately ~v~i,lable: to,, and as

soon as reasonably possible, be used by the Lessee for rebuilding,

repairing, or otherwise reinstalling the same buildings in a good

and substantial manner according to the p’ans and specifications

approved in writing by the Lessor, ~rovided hçwever, that with the

approval Qf the LeSsor, the Lessee may surrender this lease and pay

the balance owing ~n any mortgage and the Lessee shall then receive

that portion of said proceeds which the unexpired term of this

lease at the time of said loss or damage bears to the whole of said

term, the Lessor to retain the balance of said proceeds

• . -8-..



• The Lessee shall furnish to the Lessor and Mort~a~e, if

any, a certificate showing.such policy or policies to be initially

in force and shall furnish a like certificate upon each renewal of

such policy or. policies, each •sucb. certificate to contain or be

accomp~nied by an assurance of the insurer to nptify. the Lessor and

Mortgagee, if any, of any intention to- cancel any such policy o~r
• V policies, prior to- actua).. cancellation. V V V

15 Lessor’s ~ That the Lessor shall have a lien on

all the buildthg.s and improvements. p~a~ed on the said Premises: by

the Lessee, on all property kept or used on the Premises, whether

the ~am.e is exempt from execution or not and on the rents of all

-improvements .an~. build.ings situate on sa±d Premises for all such

costs, attorneys’ fees, rent reserved, for all taxes and

assessments paid by the LeSsor on behalf. QfVV~ the Lessee.and for the

payment of all money as provided in this lease to be paid by the

Lessëè~ and such lien shall contInue unt~il the amounts: due a~e

paid. V V V V

16 Repair and Ma~ntenance Lessee will at its own

expense from time to time and at all tames during the terra, well

and substantially repair arid maintain, and keep all improvements

now or hereafter built or made on the Premises in good and safe

repair, order and condition, reasonable wear and tear excepted

17 Lessee shall construct a parking area on the

Premises to replace the parking area o~ TMK (2) 4-6-007 per 036,

which is subject to a License to Lessee Such replacement parking

area shall be at 3.east equivalent t~ the area and construction of

-9



the parking are~a being replaced and. shall comply with all

applicable ordinances Before construction, Lessee shall submit

the plans and specifications to Lessor and the State of Hawaii

through. its Chairperson of, the: Board of Land and Natural,’ Reurce~

for their. re.~p~çtive approval. . . . .

18 Breach That time is of the essence of this

‘agreement. and’ if: the Lessee shall fail to. pay such rent or any part

thex~f at the times and iUthe:man~ie’r, aforesaid within thirty (iO)

days a,fer. .del~’~ery, by the Lessor of ‘a Written notice o~’ such b~each

or default, or if the Lessee shall become bankrupt, or shall

abandon ‘t~e said Premises, or if this lease and said.Premises shall.

be a~ta~hed .qr’ otherwise be: taken by operatipn of law, or if’ any

ass i’gnmen~ be . made of ,~he . Le,s’se& s. property f. the benefit of

c.red1t,oz~s, “ or shall fail to’S observe ‘:a~id perform any of ‘ the.:

covenants, terms and conditions herein contained and on its part to

be observed. ana performed, ahd such failure shall cont.ihuê for a,

.pé’riod.of:’’mo’re than ten (10) ‘aays:afterdeIi:ve~by ~,he: ~~ss~~0f”

a written notice of such breach or default, by personal service

registered mail or certified mail to the Lessee at its last known

address and to each mortgagee or holder of record having a security

interest in the Premises, the Lessor may at once re-enter the

?remises or any part thereof, and upon ot without such entry, at

its option, terminate this lease without prejudice to any other

remedy or right of action for arrears of rent or for any preceding

or other breach of contract, and in the event of such termination,

all bu~1dings and 1~nLproveme11ts thereon shall remain and become the

-là-:



property of the Lessor; furthermore, I~essor shall retain all rent

paid in advance as. damages. . . V

1.9.. Improvements;. ~undinq. The Lessee. sha1~l be sol~.ly

responsible for the funding of its improvements, maintenance anc

operation of the Premises and shall hold the Lessor afld the State

of Hawaii harmless from any and all claims whatsoever arising in

connection with said activities

20 Condemnation If at any time, during the term of

this lease, any portion of the Premises should be condemned, or

required for public purposes by the State of Hawaii or the United

States, the rental shall be reduced in proportion to the value of

the pprti~n of~ the Prerni~es condemned.. The Lessee shall be

entitled to receive frøtn the condemning authà~i.ty: .. V

A The value of growing crops, if any, which Lessee is

not: permitted to harvest; and.. . V

B The proportionate value of the Lessee’s permanent

improvements So taken in the proportion that it bears to the

unexpired term of the Lease, provided, that the Lessee may, in the

alternative, remove and relocate its improvements to the remainder

°~ ~ ~ands. occup:~ed ~ theLessee. The. Lessee shall not, by

reason of the condemnation be entitled to any claim against the

Lessor for condemnation or indemnity for its leasehold interest and

all compensation payable or to be paid for or on account of the

leasehold interest and all compensation payable or to be paid for

or on account of the leasehold interest by reason of the

condemnation. shall be payable tO. d b the. s~ie propert:y of the.

-ii-.



• Lessor. The’ foregoing’ rights ~f, the Lessee shah, not: be exclusive,

o~ any ot:her to,whiqh Lessee maybe .~n~it1ed bylaw.’’ Where t~

portion ‘ta,ken ‘renders the remainder u •uitable for the use or use’s

• for which. the’ land was,,’dem.ised’, the Lessee shall h~.ve” the option to

surrender this lease and be discharged and relieved from any

further liability therefor, provided, that Lessee may remove the

permanent. imp~oven~ènts constructed, erected and placed by it within

V such reaSonable period as may be allowed by the J~es-so’-r. , ‘.

• V , V ‘21. ~ Enter. The’, Lessor ~.nd. the. age~it.s or,

repres.entatives:’thereof ~kaU’ have the r~g~it to, ent~r and Oros’s,. any

portion of said demised land for the purpose of performing any

public: or b.fficiai duties; .provi~ed, howe~’er, •j~ the exercise. of

V such rightC the’ L~essor ‘shall not’ interfere’ unreasonably with ~

Lessee or Lessee’s use and enjoyment of the premises

22 Acceptance of Rent Not a Waiver That the

acceptatice.’ofrentby.t,he Les.sor,s’hail not be deemed a ‘waiver of

any breach by the Lessee of any term, covenant or condition of this

lease, no~ of the Lessor’s right to re-entry for breach of

covenant, nor of the Lessor’s right to declare and enforce a

forfeiture for any such breach, and the faUure of the Lessor to

insist upon strict performance of any such term, covenant or

condition, or to exercise any option herein conferred, in any one

or more instances) shall not be construed as a waiver or

relinquishment of any such term, covenant, condition or option

23 ExtensiOn of ‘ime That notwithstanding any

provision contained herein to the tontrary, wherever applicable
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the Le~sor n~ay for good cause ~how~, allow additional time beyond

the ti~me or times specified herein to the Lessee, in which to

comply., ob~erve and •pe~form any of the termsrcondit.ion~ and.

covenants contained herein.

24 JuStification of Sureties Such bonds as may be

required herein shall be supported by the obligation of a corporate

surety organized for the purpose of being a surety and qualified to

• do business~ as..such ~in the State of Hawaii, or by not less than two.

personal sureties, corporate or individual, for which Justification

• shall be filed as provided in. s•ecti~fl 78-20, Ha~ai.i Revised

Statutes provided however, the Lessee may furnish a bond in like

amount, cond~i,tioned as aforesaid, executed by it alone as obligor,

if, in lieu of any surety or sureties, it shall also furnish and at

all times thereafter keep and maintain on deposit w~.th the Lessoi~

security in certified checks, certificates o~ depàsit. (pa~abléon

demand or after such period as the I.~icensor may stipulate), bonds

stockS or other neg~otiabie securities properly endorsed, or: execute.

and deliver to said Lessor a deed or deeds of trust of real

property, all of such character as shall be satisfactory to said

Lessor and valued in the aggregate at not less than the principal

amount of said band It is agreed that the ~ralue at which any

securities may be accepted and at any time thereafter held by the

Lessor under the foregoing provision shall be determined by the

Lessor, and the Lessee may, with the approval of the Lessor,

exchange other securities or money ~or any of the deposited

securities or money and shall be at least equal in value to those

-13-



• withdrawn. It is further agreed that substitution. of sure.t~..es. or

c.he substitution of a deposit of security for the obligation of a

• surety orsureties: may be made by the Lessee; ~~buton1y upon the

• wr.itten consent of the •Le~sor and that until such consen~be

granted, which sha~ll. be discretionary with the Lessor, r~o su~ety.

shall be released or relieved from any obligation hereunder

• 25 Quiet Enjoyment. The Lesèor. hereby coyenan~s : and

• agrees with. the Lessee that upon payment. of said ~t at thetimes.

and: in t~ie manner aforesaid and the observance and: performance of

the covenants, terms and conditions hereof on the part of the

Lessee t~ be observed and performed, the Lessee shall and may have,
• hold., possess and.enjoy the Premise.s for the term hereby 4emised,

without. hinderance or intrrupti~n by the Lessor., or. an~’ ether

person or persons lawfully claiming by, through or under it

26 Surrender That the Lessee shall, at the end of

said term or other sooner termination of this lease, peaceably

deliver unto the Lessor possession of the Premises, together with

all improvements existing or constructed thereon unless provided

otherwise Furthermore, upon the expiration, termination and/or

revocation of this lease, should the Lessee fail to remove any and

all ~f Lessee’s personal property from the Premises, the Lessor may

• • remove any • ax~d all such personal pr~perty :f~o~ the Premises. and

place said property in storage at the cost and expense of Lessee,

and the Lessee does hereby agree to pay all costs and expenses for

removal and storage of such per~onal property

-14-



2.7.. N~r~-Warranty. The Lessor does not ~1arrant the

conditions of the leased Premises, as the same is being leased ir~

“s jS.rI condition. . . . . . . . . -

f.28. Improvements.. That the .~esseesha11 notat~ány ~irne

during the. te~rn o~ this lease conStruct, pla.àe., maintain, alter or

install on the Premises any improvements of any kind or description

whatsoever, except with the prior review and~ written approval of

the Lessor, through its Director of Housing and Human Concerns and

its Director of Parks and Recreation, and the State of Hawaii

thrQugh ~ts Chairperson of the Board of Land and Natural Resources,

and upon such cOnditions as the I~essor and/or the State of Hawaii

may impcse. The Lessee shall be solelyresponsibie for the f~d.ing

of approved improvements to the Premises to~ether with any bonds

and/or sureties as: determined. and. ~equired by Lessor., and fur~her

shall indemnify and ho1d..Less~r .an4 ~hè. State of Hawai~. harmi~ss

• from and aga.ip~t any. an4 all . claims wha~soèvei. ari~ing in

• V connection with the construction, pla.ce~ént,. maintenance,:

alteration and/or installation of such improvements

29 Assignability Etc That the Lessee shall not.

transfer, assign, sublet or permit any other person to occupy o.r

use the said Premises or any portion thereof, Or transfer or assign

this lease or any interest therein, either voluntarily or by

V operation øf. law, and.:.a.ny tr4nsfer or assignment s~ made; shall be

void; provided, that with. the prior wr.~tten ápprcval of the. Lessor

and the .St~.te. of Hawaii.through it~BQard:of...Lá~d. and ~aturál

Resources, the assignment or transfer of this lease may be made



30 Termizip~ion Both the Lessor and the Lessee have

the right to terminate this lease with thirty (30) days written

notice tç.. the other party. V

31 Definiti.pns As used herein, unless clearly

repugnant to the context

V A ILLesseeli s~a.ii: mean and include the Lessee narne~.

herein, its heirs1 devisees, personal representation, successors or

any permitted assigns, according to the context thereof
V . B. ‘~Le~Ssor” shall mean and:. inàlude. the.. county of .Mau~i,

its officers, agents and assigns Wherever the prior written

consent or approval of the “Lessor” is required in this lease, such

consent or approval shall include, but is not limited to, the

consent or approval o~ the Mayor, the Director Finance, the

Director of Housing and !4uman Concerns, and the Director of Parks

and Recreation. . .,, V., V . V.

C “Premises11 shall be deemed to include the land

hereby demised and all buildings and improvements no~’~’ or

hereinafter constructed and ins~a11ed thereon

D “Waste” shall be deemed to include, but riot limited

tor• V V.. V . .

V V . . 1. Permitting:. the Premises or ~ porti&~ the~e.of

to become unduly eroded and/or failure to take proper precautions

or make reasonable effort to prevent or correct same,

2 Permitting any ma~teriaI increase in weeds in

uncultivated portions thereof, and

V_16_



3. Failure to ethpioy all.of the usable. portions of

the Premises. V

• 32. An~iual Reoort.s. The Le.ss~e.. shaI~ make ann~ja1V

re~orts to the Lessee o±-i the fo~ms specified by the Lessor.

33 Gender The use of any gender shall include all

genders., :~ ~ there be more than. oná (1) lçssee, then all words

used, in the singular shall extend to and include the plural

34 ~ara~rpDh Keadanas The paragraph headings

throughout tbis lease are. .for th~e cozlvenieñce of thç ~esSor and the

Lessee and are VflOtV intende4 to. construe the intent or meaning ~

any ~f ‘the prQvisjons’ thereof. V ,:V V

IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed this ~ day of January , 2002

V V LE$SOVR.~ V V

COUNTY V9~’ MAUI

V ~ h. ,~ V

~J~
V VItVs:VMay~ ~ • • V

By ~VV~VVV• V~N V V V

WSLEYP LO
V • Its Director of V Pinanc~ V

-17-



APPROVAL RECOMM~NDED:

--.
-~-~ —

APPROVED AS FORM
AND .J~EG. : :

EDWARD S SHI, JR
Depu~y Cdrporation .Cpu~seI
County of Maui

APPROVED BY ThE BOARD OF L~NP
AND I~~ATURAL. RESOURCES AT :ITS
MSETING. HELD. ON AUGUST ~ 2001.

APPRQV~D: AS.. TO FORM:

• • ,~utyAttpt~y General
~9~ted ~fI~/~L

APPROVAL RECOMMENDED:

4ec~
AL~CE..L..:LEE
Direct.or àf Housing

:a~~ Human Concèrns..

L~SSE~:

FRIENDS OP. MOKUtUL,~I.NC.

~

%__~_I~

(P~nt Name):
Ocb~r

• (Title)
Its

-

—~ S

Dir~ç~ of,~~s
ar”~écrea’~ion

~nat~’

~

APPROVAL RECOMMENDED:

S., ..••, ,•‘, . -.

cairperson. ‘: . • .~••,

Department of Land an
Natural. esoui’cea.
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have hereunto. sat my hand and.:. of fic.ia]4

‘4~4 ~
iJFotar~9’ ?ubl~c, State of !~Iawaii

Print. Na~~e ~•. V

My: ~tt-issiàner expires:._____
ROCEPH!NrG ~ ~

~ ...~ ,.... ,.:. :
ss. V •~,V V

S~ATE OF H~.WArI
V. ) SS

CO~TY OF.. MAUI . . )V V V

On tija. :.~ d~y ~f ~. . .. ...

before me appeared JL~4 ~Lr~r11TYv~c9 , to me
personally known who, being by~nie duly sworn, did say that k~_ is
ti~e ... of FRIENDS OF. MOKU’UI~A, ~NC., a. Hawaii n~n~
profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and tnat
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the Said officers
acknowledged said instrument to be the free act and deed of said

V corporation. . V.. V . V

IN wrrzss WI4EREQF, I
seal. . V

V...

STATE. OF JJAWA! ~

COUNTY . o~..~Aui

On this ______ day o~f _______________________, 20 D~,
before me appeared ~ 4k.~Q~h.~L , to me
personal.y k~own who, being by md duly sworn, did say that J~ is
the ~AVM-~W. ~~f~L’ of FRIENDS OF MO~U~UL~, !NC , a Hawaii non
profit corporation, in the capacity shown, having been duly
authorized to exectite such instrument in such capacity, and that
said instr~iment. was signed and sealed on behalf o~ said corporation
by authority of its Board o~ Directors, arid the said officers
acknowledged said instrument to be the free act and deed of said
corporat ion.. . ~ . . . : : . V

IN WITNESS WEEREOF, I have hereunto set my hand and official
seal ~.. V V : ~._—. .~: ~ . V..

V V.. V •:~ tate ~fHawa.ii

Print.NãMe. V V~

My ctmmissioner expires ______

~ r~ r~’ ‘~i~ 2I~~’ ic
MY~~ ~ . .~



STATE. QE HAWAII
SS.

• COUNTY OF MRUI

On this 2nd. day of January. , 2002 •.., before n’~e
personally appea-red J~S ~. APANA, J~., to~.me personally known,.
who,: being byrne duly e~iorn, did say that: he is. the.Mayor of t~e
County of Maui, a political subdivision of the State of Hawaii, and
that the seal affixed to the foregoing instrument is the lawful
seal of the said County ~f Maui, and that the said instrument was
signed and sealed on behalf of said County of Maui pursuant to
Section 7-5~ 11 and Section 9-18 of the Charter of the County of
Maui, and the said JM~S H APANA, Jfl. acknowledged the said
instrument to be the free act and deed of said County of Maui

• fl~. ~fl~NE~5 WHEREOF, I have hereuntç set m~r hand- a.n~
o ~ eicial Seal: -. .. .. . . :

1- Nota4~’ Public, ~ate of Hawa~i
• . . . . I(ayAL. Ogasawar~i .: •..

Print Narne •• . .

My commission expires 7/1(05

STATE OF HAw~iI . . . . .

COUNTY OFMAUI . . . . .

an. tbis .4~ day: o ~ , .20G~, before the.
personally appeared WE$t~E~’ P. LQ, to me ~ersonal1y~Nq~,owfl, who.
being by me duly sworn, did say h t he is 4he Mayor of the% County
of Maui, a political subdivision of the St~te of Hawaii, an&~hat
the seal affixed to the foregoing 1nsti~tme2t is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behälf of said County of Maui pursuant to Section 7-
$ 11 and Section 9-18 of the Charter of the County of Maui, and the
said WESLEY P. X~O acknowledged the said instr~iment to be the free
act and, deed of said County of Maui

IN WX.TNESS WHER~OF . I. have he~u~to sè:t ~ ha±~d and
official se4 V... ••• •• .. • . . ~ : • •

of Hawaii

My commission e~r~U~9~
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; State øf Hawaii

Pr~nt Name
My comntissiorler expires ______

~ r~ ~ V

I-— -‘ - — - ~

STATE OF :~~I.I
)V ss

COUNTY OF AUI V~

V V V fl,n:i . V

On this V______ d9’ of. .. ., 20c~./,
before me appeared JL.4tfi~,j KI,tr~1)n~t , to~e
personally known who, being by’me duly sworn, did say that ti~ ~s
~he Pg’~~{CV1~ of F~ZENDS QP~ MOKU’UL~, INC , a Hawaii ~op
profit corporation, in the capacity shown, having been dul’,.
authorized to execute such instrument in such capacity, and ~ha:
said Instrument was signed and sealed on behalf of said corpora~ior
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of saic
corpora t.~j on. . . . V V V

IN WITNESS ~Q~’ I have. hereunto.set ~ hd official
seai.• . V~ V V V VV V V V V

otar~ Publ c, State of Hawai~
V V. V. V ~riflt Na~e ~ .~ V~ ~V• V V V V

My commissioner expires ______

ROCE~FI ~‘~‘ ~ i~ ,

STATE 0F FIAWATI ) ~yco~ - -
V V ) ~ . . : .

• COtJ~TY OF MAUI ) V• .. V V V.

On this _______ day 9d~ C~?77 4e~. 20 Di
be fore me appeaxed ~l1WLLIn(1 ~ , to me
personally )qown who, being by md duly sworn, did say that i.L~ is
the ~%L~A,kJ-,v..L #~.C4i~L’ of FP.~IENDS OF! MORU’ULA, ~NC a Hawaii non
profit corporat~.on, in the capacity ShOWt~, having been duly
authorized to execute such 1ns~rument in such capacity, and that
said instrument was signed and sealed on behalf of said cOrporation
by authox’ity of its Board of Dizectors, and the said officers
acknowledged said instrument to be the free act and deed of Said
corporation. : : .~ . . ~ V V

IN WITNBS~ WHEREOF, I have hereunto ‘~set my hand. and official
seal. . . V V V . ~ ... V V



STATE OF I~AW~I~
sS.

COUNTY OF MAUi

V. On this 2nd day of. Januaxy. , 2~.O2 . , .b~fo±e. me
personally appeared JAMES H~ APANA JR~, to me personally known
who, being by me duly sworn, did say that he is the Mayor of the
County of Maui, a political subdivision of the State of Hawaii and
that the seal affixed to the foregoing instrument is the lawfu’
seal of the said County of Maui, and that the said instrument was
signed and sealed on behalf of said County of Maui pursuant tc
SectiOn 7-5 11 and Section 9-18 of the Charter of the County of
Maui, and the said JAMES H APANA, J~ acknowledged the saic
instrument to be the free act and deed of said County of Maui

IN. WITNESS . W1~EREOF, I have hereunto. set., my. hand ~ánd
official seal.. V V V “ V V.. V

V. ~~ *
Not.a~fr . blic ~jate .Ôf Hawaii
Kay AL n~w~W.

- . 1’” t~ ~ — ~ V

Name
My commission expires 7/1/05

STATE OF HAWAII
:. 5$.’

COUNTY 0? VMAUt ) V.

Or~ this t&~V.dayof 1~4&i-i . 200~~ beeore’ me
personally appeared WESZE~ P~ 10, to me personally k~iown, who
being by me duly sworn, did say h t he is ~he Mayo’r of the County
of Maui, a political subdivision of the St~te of Hawaii, and that
the seal affixed to the foreg~ing i~istrtn~e~t is the lawful seal of
the said County of Maui, and that the said J.nstrument was signed
and sealed on behalf of Said County of Maui pursuant t~ Section 7-
5 12. and section 948 of the Charter of the County of Maui, and the
said WESLEY P. LO acknowledged the said Instrument to be the free
act and deed of said County of Maui

IN: ‘~~gS~ WHEREOF, 1 have: hereunto ~ my h’a’~id and
6tfj.ci.&l seal’,... . V. ,V~, , , ‘: . V -.

• V ‘•, ,~.V~....•..

V.. ••‘r4y comrission. expire:s:Pfl.U4t~



• COUNCIL OF THE COUNTY OF MAUI

WAILUKU, HAWAIi 96193

• CERTIFICATION OF ADOPTION

It is HEREBY CERTIFIED that: RESOLUTION NO~ 03-54 was adOpted ~y the
Council of the County of Maui, State of HaWaii, on the 22nd day. of April, 2003, by
th’e.foilowiñg vote: • V V • V V

V 1T~flJ~74~.. 3(nJ~rrio1~j •• V

J. 3~PUTY COUNTY ClERK. V. V




