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OFFICE OF THE COUNTY CLERK
COUNTY OF MAUI {‘;N N E Al
200 SOUTH HIGH STRE{ET\ 18 g
WAILUKU, MAUI, HAWAII 96793’

WwWwWw.mauicounty.gov/county/clerk

October 5, 2018

Honorable Alika Atay, Chair
Water Resources Committee
Council of the County of Maui
Wailuku, Hawaii 96793

Dear Chair Atay:

Respectfully transmitted are copies of the following communications that
were referred to your Committee by the Council of the County of Maui at its
meeting of October 5, 2018:

COUNTY COMMUNICATIONS:

No. 18-343 - Gladys C. Baisa, Director of Water Supply
No. 18-344 - Gladys C. Baisa, Director of Water Supply
No. 18-356 - Yuki Lei K. Sugimura, Councilmember

Respectfully,

o%%cz

DANNY A. MATEO
County Clerk

fiym
Enclosure

cc: Director of Council Services



Council Chair
Mike White

Vice-Chair
Robert Carroll

Presiding Officer Pro Tempore
Stacy Crivello

Councilmembers
Alika Atay
Elle Cochran
Don S. Guzman
Riki Hokama
Kelly T. King
Yuki Lei K. Sugimura

COUNTY COUNCIL
COUNTY OF MAUI
200 S. HIGH STREET
WAILUKU, MAUI, HAWAII 96793

www.MauiCounty.us

September 27, 2018

The Honorable Mike White

Council Chair
County of Maui

Wailuku, Hawaii 96793

Dear Chair White:

Director of Council Services

Maria E. Zielinski
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SUBJECT: EMI WATER DELIVERY AGREEMENT (PAF 18-271)

May I request the attached document, entitled “EMI WATER DELIVERY
AGREEMENT,” dated September 14, 2018, be placed on the next Council

meeting agenda.

pafiske:18-271a

Attachment

Sincerely,

\1\36?@\<

KI LEI K. SUGIMU
ouncﬂmernber
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COUNTY COMMUNICATION NO. \3-25%




EMI WATER DELIVERY AGREEMENT

THIS EMI WATER DELIVERY AGREEMENT (“Agreement”) is made and entered into

this 14th day of September, 2018, by and between EAST MAUI IRRIGATION COMPANY,
LLC, a Hawaii limited liability company (successor by conversion to, and formerly known as

" East Maui Irrigation Company, Limited, a Hawaii corporation), whose mailing address is P.O.

Box 266, Puunene, Hawaii 96784, hereinafter referred to as "EMI", ALEXANDER &
BALDWIN, LLC, a Delaware limited liability company (successor by
conversion of Alexander & Baldwin, Inc. and its division, HAWAIIAN
COMMERCIAL & SUGAR COMPANY (“HC&S”)), whose mailing address is P.O. Box 266,
Puunene, Hawaii 96784, hereinafter referred to as "A&B", and the COUNTY OF MAUI, for
its Department of Water Supply, whose principle place of business and mailing address is 200
South High Street, Wailuku, Hawaii 96793, hereinafter referred to as the "County".

Background of this Agreement

A. A&B and EMI own and operate a system for the collection and transmission
of surface water from East Maui to Central and Upcountry Maui water via a series of
ditches, tunnels and other improvements, including the Wailoa and Hamakua Ditches (the

“Ditch System™).

B. The County draws water from the Ditch System from the Wailoa Ditch to
supply the County's Kamole Weir Water Treatment Facility, from the Hamakua Ditch to supply
the County’s Kula Agricultural Park, and from other points.

C. On December 31, 1973, the County Board of Water Supply entered in a
Memorandum of Understanding with East Maui Irrigation Company, Limited and
Alexander & Baldwin, Inc. concerning the County’s draws of water from the Ditch System,
which subsequently was amended, supplemented and extended by (1) letter agreement dated
July 27, 1982 re Kula Agricultural Park, (2) Amendment dated May 1, 1992, (3) Second
Amendment dated -April 25, 1994, (4) Third Amendment dated January 3, 1996, (5)
Agreement Re 1973 Memorandum of Understanding, Repairs to Waikamoi Water
System, Construction of Reservoir at Kamole Weir dated March 21, 1996, (6) Fourth
Amendment dated December 30, 1996, (7) Addendum to Fourth Amendment dated
May 6, 1997, (8) Fifth Amendment dated January 20, 1998, (9) Sixth Amendment dated
December 28, 1998, (10) Seventh Amendment dated December 29, 1999, and (11)
Eighth Amendment dated March 28, 2000, (collectively,. the “1973 Agreement”). The
1973 Agreement is attached hereto as Exhibit A.

D.. The term of the 1973 Agreement expired on April 30, 2000, and thereafter
EMI continued to deliver water to the County via the Ditch System and the County
continued to draw such water in an informal, unwritten arrangement consistent with the
terms of the 1973 Agreement and the parties’ practices thereunder.

E. In June 2018, the State Commission on Water Resource Management
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(“CWRM?”) issued an Interim Instream Flow Standard (IIFS) decision for East Maui streams
(“IIFS”) that governs certain of the Ditch System’s surface water sources.

F. In light of the IIFS, the parties now desire to formally- document the ongoing
and continuing delivery of Ditch System water to the County. -

NOW, THEREFORE, EMI, A&B, and the County hereby agree as follows:

1. Delivery of Water. EMI shall continue to deliver water from the Ditch System to
the County at the locations and on the rates, terms and conditions specified in the 1973
Agreement, which is incorporated herein by this reference. ' :

2, Compliance with ITFS. A&B and EMI acknowledge and agree that, in performing
their obligations under this Agreement, they shall observe and comply with their obligations
under the IIFS.

3. Term. This Agreement shall bave a one-year term that shall automatically renew
every year subject to EMI’s continued receipt of permits or receipt of a lease from the State
Board of Land and Natural Resources (“BLNR”) to collect surface water sources that feed the
Ditch System. If the BLNR grants EMI a long-term lease, this Agreement may be terminated on
no less than twelve (12) months prior notice and during that period the parties shall negotiate in
good faith for a long-term replacement of this Agreement to be executed concurrently with the
effective date of the texrmination of this Agreement. '

4, Miscellaneous.

a, No Joint Venture. Nothing contained herein shall be deemed to create a
joint venture or partnership.

BT UL pu
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b. Entire Agreement. This Agreement (inclusive of Exhibit A, attached
hereto) constitutes the entire agreement of the parties with respect to the subject matter hereof
and supersedes all prior discussions, negotiations, term sheets and agreements of the parties.

c. Successors and Assigns. This Agreement and each and all of the
covenants and obligations herein shall be binding upon and inure to the benefit of all the parties
hereto and their respective successors and assigns.

d. Amendmenfs. This Agreement may only be modified or amended by a
writing executed by all of the parties hereto. ) ; :

e Construction. This Agreement shall be liberally construed to effectuate its
purpose. The captions appearing at the commencement of the sections hereof are descriptive
only and for convenience in reference. Unless the context otherwise requires, singular nouns and
pronouns used in this Agreement are to be construed as including the plural thereof.

f. Capacity. Pursuant to Section 18-215 of the Delaware Limited Liability

2
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Company Act, A&B established within itself Series T, to which its rights with respect to the
Ditch System and the 1973 Agreement have been allocated. A&B enters into this Agreement on_

behalf of said Series T.

g Execution, This Agreement shall take effect upon the complete execution
hereof by EMI, A&B and the County. This Agreement may be executed in counterparts.

[Rest of page left intentionally blank; signature pages follow.] -
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IN WITNESS WHEREOF, EMI, A&B, and the County have executed this Agreement

the day and year first above written.

ImanageDB:4541847.6

EASTMAUI IRRIGATION COMPANY,
LLC '

By: ALEXANDER & BALDWIN, LLC, SERIES T

: CHARLESW. LObDMIS

Its Assistant Secretary

ALEXANDER & BALDWIN, LL.C

By:
CHRISTOPHERJ(. BE
President & Chie

ive Officer, Series T

By

L

'CHARLES W. L.OOMIS
_ Assistant Setretary, Series T



COUNTY OF MAUI

ALAN M. ARAKAWA
Its Mayor

APPROVAL RECOMMENDED:
GLADYS C/BAISA '
Director

Depa.nmcm of Water Supply

REVIEWED AS TO FORM AND
LEGALITY:

Enn—

Deputy Corporation Counsel
County of Maui

ImanageDB:4541847.6



STATE OF HAWAII
SS:

N N

CITY AND COUNTY OF HONOLULU )

On this 14" day of September, 2018, before me personally appeared CHRISTOPHER J.
BENJAMIN, to me personally known, who, being by me duly sworn or affirmed, did say that such
person executed the foregoing instrument as the free act and deed of such person, and in the
capacities shown, having been duly authorized to execute such instrument in such capacities.
\“\\mum,,,/

. MO

)
‘}.\\

(’
N .;"".\ ,”G‘V,:”f,
:s Af; ¢OTAR b ?"_ /—
ERd = k°°° 362 is f Name: Ava N. Morgan/]
RSN usd AXS Notary Public, State of Hawaii
T E 5k \‘\‘; $ -
””’Iumu\“ W My commission expires: 07/23/2020
(Official Stamp or Seal)
NOTARY CERTIFICATION STATEMENT
Document Identification or Description: EMI WATER DELIVERY
AGREEMENT o,
SN Mg,
Doc. Date: September 14,2018 or [ Undated at time of notarization e A
S Y/, 0TAR: L 2
No. of Pages: 72 - . Jurisdiction: First Circuit s, @2%00,355 i* 2
;M}Vl/\j (in which notarial act is performed) % d’ &UB\.\".-’: § s
RN
) 09/14/2018 U RS
Signature of Notary Date of Notarization and iy W
oy KT
Certification Statement i
Ava N. Morgan , (Official Stamp or Seal)
Printed Name of Notary )




STATE OF HAWAII
SS:

CITY AND COUNTY OF HONOLULU )

On this 14" day of September, 2018, before me personally appeared CHARLES W.
LOOMIS, to me personally known, who, being by me duly swom or affirmed, did say that such
person executed the foregoing instrument as the free act and deed of such person, and in the
capacities shown, having been duly authorized to execute such instrument in such capacities.

MO 4, .
S T/ OTARY &
EY =

62 § Name: Ava N. Morgan ¢
§ Notary Public, State of Hawaii

e
o o

TE OF N . .
"m,,ﬁm““\\\ My commission expires: 07/23/2020

(Official Stamp or Seal)
NOTARY CERTIFICATION STATEMENT
Document Identification or Description: EMI WATER DELIVERY iy,
AGREEMENT . : Q\\\\‘ M Oﬁll//,//

' Setefe s,
Doc. Date: September 14,2018 or [ Undated at time of notarization ~ § V.\"...Q'R‘Asg }' Z
No. of Pages: 72 Jurisdiction: First Circuit § & @2000-363 * é

(in which notarial act is performed) E,’ u}.@ ]2 Rt T3
’ 09/14/2018 U8 SRS
Signature of Notary d Date of Notarization and ””’/tmm\\\‘-\\
Certification Statement
Ava N. Morgan ' (Official Stamp or Seal)
Printed Name of Notary




STATE OF HAWAII )

)SS.
COUNTY OF MAUI )

On this A day of September 2018, before me
personally appeared ALAN M. ARAKAWA, to me personally known, who being by me duly
sworn, did say that he is the Mayor of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is the lawful seal of the said County
of Maui, and that the said instrument was signed and sealed on behalf of said County of Maui by
authority. of its Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument
to be the free act and deed of the said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Se:Nasgs, K oli £ Nebastod,
S Nor, %%  NOTARY PUBLIC, Sigte of Hawai
§ 7 o ) /‘m}‘ ;;_% Print Name: KELH P. NAHOOIKAIKA
E A"BL:? i»>Z My commission expires: _ #-30-22
i oo Conll g?%'.!ilo. 06.24 A §
/,//// 4 N 2 \\§¢

$ LT -..-".\q} S
7, X) N
Uy OF MESE S
TN

NOTARY PUBLIC CERTIFICATION

Doc Date: 9-14-1p . #Pages a5
KELN P. NAHOOIKAIKA,

Notary Name Judicial Circuit: 24

Doc. Description:
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of Moui, the parties have a‘gréed to the following t:ex:ms'and_

EXHIBIT A
THE 1973 AGREEMENT

.

. [ | . - . W;M'{wﬁ

&% o I [ = q:f@&'.l!-é. A
tral .

MEVMORAWOUM OF UNDERSTANDING

THIS HEMORANOUM made as of the 31st day of Dacember,

| 1973, by and betwcen the BOARD OF WATER SUPPLY OF THE COUNTY

OF MAUX, vhose post office address is Kalana D.Haui, Waiiuku,
Meui, ‘Haweii, hereinafter called BUS, and EAST MAUL IRRICA-
TION COMPANY, LIMITED, a Hawaii corporation, whose post
office address is Pala, Maui, Hawaii, hereinafter called
EMI, and HAWAIIAN COMMERCIAL AND S.DGAR COMPANY, & division
of Alexandexr & Baldwin, Inc., whobe post office addrses. i3
Pumene, Maui, Hawail, heveinafter called HCES.
Background. At the present time EMI is the holder
of three general licenscs from the State of Hewaii covering

the following areas: Dicense Ho. 3505' kNahﬂ:u), wiaic‘n license
expires on June 30, 1976, Genersl License No. 5-3695 (Honomanu),
which license expires June 30, 1986, and Genersl Licensa fia.
3578 (Huelo), which license expires June 30, 1981, EMY also
hae a revocable permit for the Kezuae area with the State

of Hawaii, pending an aiz‘eziné far a new iicense for _puhiic

bid sometime in 1974, The appraximate locations of the )
respective license arcas are indicated in Exhibit A asttached

-hexeto, Further, EMI, HC&S axld“g'ﬂ.:;‘h%?‘: enterad into an

agrcement (herein called the "1961 Agreement") wherehy BWS
has the right to collect water fn areas owned or leased by
EMI and HC&S in the Waiakamod area and the Awalau Intake ,
area, the approximate boundaries of which are indicated in

black on Exhibit B, . ,
In oxder to establish z constant and steady flow

of water for the coatinued growth ana progress of the Ysland
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conditions concerning the collection and delivery of water
by EMI in che east Maul area with respeet to the properties
under liecense by EMI with the Stete of Hawaii and also on prop-
exties owned by EMIL ro be used by BWS for public water purposes
in che Ruls and Makawao and Nahiku water Byst:e;ts of BWs.
1. Nahiku., EMI will continue to collect and
daliver ro BWS at the rates provided heréin up to 6,000
‘gallons of water per :wém:y-four hour day ;:o sexve the
Rahiku communicy. The delivery point shall be the same s
point as presently used by ém and BWS, - ’
2. "Waiakamoi and Awalau Areas. 4s of Jam.mry. 1,

1974,' EMI will be appointed the exclusivs manager to colléct:
and deliver water in the area pz:esetitly undar license to

BWS from EMI and RC&S, the approximate area of which is
indicated in red on Exhibit B. Wichin that area EMI shall
be responsible, at its expense, for che operat.:lon, maintenance,
repair of the water collecticd and eonveying facilities and
.the operation of the water storage and pumping £aeilicies
and shall collect at the highest elevation possible the
maximun quantity of water that 1s economlcally feasible.

FMI agrees at its expense and at its sole discretion to
replece existing collection facilities or install additional
colleccion facilities, or both, in order to isprove the

. collection of water in this.area, Any replocements to the

existing collection facilities or any additional collection
Foeilities dnstalled by EMI shall belong to BHS upon comple-
tion of constructiom of each item. oo
Title to the existing water collection facflicies -

.

installed by BWS shall remain with DRS. BWS shall be respansible
for the maintcnance of the storage Ffacilities in this area

=
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‘except that EMI shall .perform minor maintenance on Puohokamoa

dam and the three Waiakamoi dams. The portion of the system
under the operal:ipnal Jurisdiction of BWS is colored im blue
and under the operational jurisdiction of EMI Is colored in
red on the sketch attached hereto as Exhibit C.

EML will at its expense from time to time and at
all times during the t:e.r:n of this agreement, repair, main-
tain, amend and keep water collection facilities at any

time during the texrm of rhis agreement existing within the

collection area in good operational order and condition ‘and
will not allow unnecessary loss or waste of warer.

Extensive and substantial.damages to the collection
and conveying and storage facilities owned by BUS as I:ravided
here’.'.p due to acts of God or events beyond the control of

. EMI requiring restoration or replacement of the facilities

shall be the responsibility of+BWS, Actual restoration and
replacement of the existing facilities shall be subject to
budgetary limitations of BWS which agrees to exercise reason-
#bla Judgment and good faith to include the costs, or portions
thereof, of restoration and replacement in the ensuing bu'dge!:
or budgets. Actual restoration and repleacement of addiﬁnnal
facilities constructed by EMI shall be made at the diseretion
of BWS which decision shall he £inal and shall not be subject
to arbitration, ’

At the end of the term of this agreement or sooner
termination as provided herein, EMI shall surrender thes col-
leation and conveying facilities presently existing on the
property together with sny and all improvements or additional

~3-
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facilities EMI may have installed to BUS in pgood operational
order and condition, ordinary wear and tear or demages due
i:o acts of God or beyond the control of EMI being excepted,

To the extent Iinconsistent with the texms of this
. agreement, the pravisions of the agreement dated January 22,
1961, ("1961" Agreement") by and between the parties herein
shall be cancelled and terminated by mutual agreement,

All water collected by EMI in .l:'ha w;\iakamni and
Awalau Intake areas shall be discharged into the following

. points; ° '

' Walakamol and Olinds Reservoirs

l‘z{aviglggmgxittake .

Piholo Reservoir .

The parties shall, if necessery, execute a more
definitive agreement outlining the duties end respensibili-
ties of eac.ix party consistent with the texms of this agreement.

3. Vailoa Ditch. From the waters collected by .
EMI in the Wolloa Ditch System I-:MI will make available to
BYWS up to 12 million gallons of wat:er per twenty-four hour i
period, An additional 4 million gallons of water per twenty- S
four bour pariocd as needed by BWS will be made availahle by
EMI to BWS upon one yeay's written motice to EMI,

Waters from the Wailoa Ditch shall be delivered

- to BWS et ths following points presanl:i& uned by EMI gnd BWS:
" Mulvhulunui, Lilikoi end Kamole Foxebay, °

- 4, Proportionate Reduction, If EMI is nmot sue-~
cessful in acquiring or holding the licenses mentioned heres

inabove or in the event of a court ruling or tho adoption

of any governmental statute, cr:dinax'me. regulation or policy

including but not limited to the withdrawal by the State of
. any lands under license or the f:andemation of any lands

tinder license, redueing the amount of water collected or

4
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' delivercd by FMI ox affecting the capability of RMX to
collect or deliver water, then subject to and with the approval
("‘} of the BUS by a vore of 2/3 of the members pxesent, the amount
- of water to be delivered to BWS hereunder may be reduced pro-
portionately; provided that in the event EMIis not suecessful
in acquiring or h::lding the licenses mentioned.herecinabove,
l:hén BYS will. approve a proportionate reduction only (1) if
the replacement State license included a.provision wherein the
licensee is required to.make the propoytivnate am'mmt: of water
available to BHS and (2) afrer a vote of 2/3 of the membexs
present at a meeting duly called.
5.. Bue Dilipence. EMI agrees to comply with the
" terms of the existing State licenses and to use due diligence
to ancquire replacement licenses as the present licenses,
including’ the Keanae license, expire and replacement iicenses
for the same area coicaining substantially similar terams,
" other than the rent, are offered for bid by the Staté. ERS -
R agrees to request the State Boavd of Land and Watural Resources
P to include a provision in any reﬁlacament license that the
licenset'e neke available to BWS amounts of water consistent
wicl; this agreement,

6, Additcional Deliverxy Points. Additional, delivery
points may be added érom time to time @s mutually agreed be-
tween the parties., In the event the parties £zil vo agree .
and a party desires another delivery point to be added, then °
the same shall be derexmined by arbitration as provided herain.

7. Rater Charges. BWS shall pay to FEMI the sum
of six cente per chousand gallouns delivered by'FMI to BWS

he WNzhi fakamod and Awalau Intake Syscems and
‘the Wailoa Dirch 'SXatem. This rate shall remain f£ixed for
. the texm of this apgreement. Aftex che lapse of fifteen (15)
years of the term of this agreement, EMI may request fox’

13
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an adjustment in the water charges due to increases in the -
cost to EMI of (1) payments to the State for water pursuant
to the licenses mentioned hercin; (2) fuel oil; (3) salaries
and wages of EMI employees. BWS shall consider the request
only after an affimative vote 6f 2/3 of the members of the
Hoard present at such meeting duly called apgreeing ta con-
sidex the request. n the event FWS should decide to coxi-‘ A
sidex the raquest by a vote of .213 of the members presenf,
"then DWS shail determine the request of EMI by a vote of 273
of the members present. The decision of BIS shall be final
and shall not be subject to ar’bitrai:ion. .

BYS shall install and maintain suiteble meters or
other meapuring devieces (hereinaft:gr called meters) satis-
factory to EMY for the purpose of measuring the total amount
of water as provided herein, The meters shall be maintained
within 27 accurasy and shall be tested every three years by
BWS. Separate meCers shall be inatalled by. BUS to measure the
water at any additionol delivery :poim: vwhich may be required
by EMI for a proper detelmktacion of the quantity of water
being taken. Readings of the mekexs shall be taken and
recorded by BUS at sufficient intervals so as to give a
record in such foxm ;md degree of amccuracy as shall be
satisfactory to both partiss. Reports of such readings
shall be delivered by BWS to EMI at such intervals ds shall
beragreeable to the parties and FMI shall have the right at
all times to inspect and make copies of the :':acords of
BRS and to meke independent readings to verify all measure-
mencs taken by BWS., Where BWS operates a continuous watex

.stage rccoxder which mokes other water measuremencs within
my of the sources lisced sbove, copies of all che £low
charts and/or records of individual water measurements ,

shall be furnished to TFMI,

14
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WS wi.l.vgny the water charges her 1 mentioned
in lawful currency of the Un!.t:'od States ac times and in.the
,meanex provided above to EMI ox such othker perxson or corpora-
tion as shall be designated by FMI in writing at least 10 days
prlor to the next ensuing payment. '
. 8. Priority. BUWS shall use insofar as p:a.cnim.u.
‘all of the water collected in the Walakawoi and Awelsu Tntake
"Systems prior to pumping water collected at Kamole Forebay.
"EML shall give BYS priority in the use of water in fulfilling
.EH'f.'s obligations set forth herein befors any other private use,
9. Bater Doldvery. If the State of Nawaii regirires
, in any replacement license to the licenses mentioned herein-
gbove that the licensee make availeble to BUS for public"

consumption and use cerrain portion of the water collected

in the license area and the successful bidder is a. pexrson,

partnorship or corporation other than EWI or KC&S or ahy . .

corporation affiliated with Aiexander & Baldwin, Inc. and -

said licensee delivers said water to a convenient point of

connection onto the Walloa Ditch. System, thea EMI agrees to

convey said water from the point of commection onto the Wailoa

Ditch System to the points of delivery specified in this agree~

ment to BWS free of any charge whatsoever. (. ’
10. Improvements to Wailoa 'Dit:;h stten;. EMT

recognizes that improvenénrs to the cong.c;:im gystem

for the Wailoa Ditch System may be necessary in order for

EMI to provide thé amount of water provided herein to

BWS. EMI agrees that it shell at its expense make the

necessary improvements as may be required. To the

extent required by maintenance the parties recognize

‘that poxtions of the Weiloa Pitch System may from time

. ..?-

.
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to time be shut down for short periods of time, In
such cases diversion of the watexr from ome area to another
mzy be neceasary and eacﬁ party shall naopera.::a with the .
- other in order to permit the repalr and maintenance of -the
Wailoa Ditch System. ’
11. Anti-Pollution. EMI agrees.that it will use

diligent effoxts to prevent centamination or pollution of
the water and that in the instillation, maintenance and
construction of collection facilities, and in the muecl:ioxi ’
and delivery of water, it will in all cases comply with the
Tules and regulations of the Department of lLand and Natural
. Resources, Department of Agriculture and the Department
of Health of the State of Hawaii concerning the prevention
of contamination or pollution, EMI shall not be otherwise
responsible for the quality or potability of the water
deliverad to BWS accoxding to the terms of this agreemént,
12, Excuse of ?erforxna\:;ce. Anything in this

agreem!mé to the contrary notwithstanding, providing such
cause is not due to the willful aet or neglect of EMI;
EMI shall not be deemed in defsult with respect to the
performance of any of .t:he Lerms, covenants and conditions
of this ngreement 1f same shall be due to any strike.'
lockout, civil commotion, war-like operation, invasion,
rebellion, hostilities, wmilitary or usurped power,
sabotage, governmental regulations or controls, inability
to obtain any materlal, service, or Einancix}g. through
act of God or other cause beyend th'e control of EMI,

' 13. Zern. The term of this agreement shall be
for tventy (20) years commencing January 1, 1974, and termi-

16

ImanageDB:4541847.6




k] .
.. . .
- -
. .

nating on December 3%, 1993; provided, however, that this
egreement may be extended from time to time by mutual agree-
3 ment; provided further, that i£ any party decides not to
. extend the term of this agreement beyond Déeember 31, 1993,
then such party must give w{ittm notice of its decision to
the other party p;:ior to December 31, 1991; failure to pro-
vide such notice by December 31, 1991 shall extend, with
the comsent of the other party, this agreement for a period
of two years 1f no notice is 'given by December 31, 1993, or
if notice 4s given after December 3L, 1991 bur before D.ece.mber
31, 1993, then this agreement shall be extended, with the
consent of the other paxty, foxr a period of two years from'
the date such notice was give;x. '
14, Arbitration. Except as provided in paragraphs
r 2 and 7, if at any time during the texm of this agreement
o:; after the expirntion or sooner determinatlion thexeof,
any guestion, dispute, difference or disagreement shall
arise between the parties hereto vhich cannot be adjusted
ox settled by them to their mutual satigfaction, then
every such matrexr shall, at the desire of either party, be
subnitted to and be detexmined by three (3) arbitrators in
the mamner provided by Chapter 658 of the Hawailf Revised
Statutes, as the aam; now is ox may from time to time be
. amended, in which case either party may give to the othex
pacty written notice of its desire to have an arbirracion

O

of the matter in question and appoint one of the arbitrators
‘in said notice, whersupon the other party, within ten (10)
days after rhe receipt of such notice, shall appoinc a second
arbitrator and, in case of falluxe so to do, the party who
has already appointad an arbitrator may have the second
arbitrator appointed by a judge of the Circuic Court of t!;e
Second Judicial Circuit of the State of Hawaii, and the two
arbicrators so appointed, in eicher mannex, shall appoi'.ne

17
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the third arbitrator, and in the cvent t:hm:' the two axbitra~-
tors so appointed shall, within tea (10) days after the
appointment of the second arbitrator, fail to appoint the
third arbitrator, ‘either paxty may have the third arbitrator
appointed by said judge, and the three arbitrators so appointed
shall theraupon proceed to detarmine the matter in guestion
and the decision of any two of them shall be Final, conclu~
sive and binding upon the parties vnless the some shall be
vacated, medified oy corrected as by said statute provided.
The arbi:;atozs shall have a}.l the powers and duties pra-
sexibed by sald statute and j;.lﬂgment may be entered upon
such award by the said Cixeuit Court as prc;vided by said
statute and said judgnent shall not.be subject to appezl.
Each of the parties shall pay its cwn expenses but the
compensation and expenses of the arbitrators shall be
borne equally by both p;rt:i‘as.. C

' 15, Default. This ag.reement: is upon the exprass
condition that if any one or moze of the following events
of default shall , to wit; '

‘ a. BWS shall £ail to pcy the water rates

herein reserved or any paxt thereof within thirty (30) days
after the same become due , or :

. b, EMI phall fail to observe or perfornm
any of the covenants herein contained and on the paxt
Of EMI €o be cbsexved and performed, and such failure shall
continuc for a period of sixty (60) days after written notice
thercof given by BHS to EMI. ' o . :
' Then and in case of any such default EMI of BWS g
as the case way be, may, upon Lln; occurrence of such event

of default or at any time thexeafter during the continuance

: » “10-
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of such default, at its respective option, terminate this
apreenent by giving ten (10) days' written notice thereof
to the defaulting party without resort to any legal process,
all without prejudice to any other remedy ar right of action
vwhich the other pdrty may have for such def:anlt..

In addition the parties agree to enter fhto dis-
cusgions for the purpose of entering fnto an alternate

default provision in the event of default by EMI.

16. Acceptance of Vater Rates ¥ot Walver, The

acceptance of payment of water rates by EMI or its agencs
shall not: be deemed'to be a waiver by it of any breach by
BUS of any covenant herein contained. The welver by eny

. party of any bxeach ghall not operate to extinguish the
" covenent or condition, the breach vhereof has been waived

nor ba deemed to be & waiver by such party of its wight to
terminate this agreement for any breach thereof,
17. liscellaneous, °
a., Definitions, The termc “party" and

Yparties" as used herein mean and include EMI, MC&S and

the BES, .
* b. Notices.® sny notlce or demsnd ko be given

. to ox served 'npon & party in conneation with thic agreement

Bhall be deemed ta have been sufficiently given or sexved
for all purposos by being sent as registered mail, postage
prepaid, sddressed to such party ot its post office addzess
hexetnbafore specified o ot such other post offico address
as such party may from time to time designate in writing to
the other party, or by being delivered personally to any
officer of such party ui.tbini the State of Hawali, and any

.
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such notice or demand shall bo decmed conc]:usively to have
been given or ne::ved on the date of such Tegistration ox
personal deldvary, .

18, Successors and Assigns. All the texms, céva-

nants, and condi.:i:ons of this agreement shall inure to the
benefit of and be binding upon the successors dnd assigns
of a1l parties, : . '
. © 19, Private Contract, Nothing herein contained
*+ shall be construed as impressing this agreement with the
character of a public service contract and.no ov.mef of any
’ ‘water privilege, domestic, commercial or otherwise, granted-
.. - by BuS, shall have any right, title or interest in or to -
. . o0y of the water deliverable to BUS which shall be enforce-
.- able against or be binding upen EML: ,
' 20, Rates Not Indicative. In the event of com- .

. 7 demsacion of any land or water rights in the areas coversd
by this agroement, the water rates contained im this agree-
ment shall not be taken as _:!:ndicat:ivn of the true valua of

tha land or wuter rights, nor :;hall they be used for apprdisal

. purposes on such taking, .
‘.‘.n 21. Amondment, Thiz egreement msy be amended by
: mitual agreement in writing executed by both parties,
' 22, Consent. To, the extent requived by the above-

mentioned State licenses the participation of EMI in this
. agreement i3 subject to the approval of the Board of Land
and Natural Resources of the State of Hawaii,
IN WITNESS WHEREOF, tho parties hiereto have caused
this instrument to be duly executed this 3t day of
pccemlrk o 19&5_, effective as of December 31, 1973,
BOARD OF WATER ‘SUPPLY OF

THE CPUNTY OF MAUT '
. : ~ .
. . . ~ Py
. B Z&‘j"—/
ts v 74 .

12~
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ALEXANDER & BALDWIN,

. 822 BISHOP STREETY » PO, BOX 344D
. . HONQLULU, HAWA 56801 -

July 27, 1982

Department of Rater Supply
County of Meut
Padlukn, Maui, Hawall 96793

Res 'Water Agrespent dated Decemher 22, 1961, au amended by
Hemorandun of Understanding dated December 31, 1973/KUIA AGRTCULTURAL PARR

Gentlemens

The purpose of this latter is to pet forth owr understapdings with respect to the
vithdrawsl of water by the Deperiment of Water Supply (“hexein Department®) from
. the Wailoa bitch for the Rula Agricultwal Park.

-~

1, Additional gdeltv odpt. Department hap designated, pursuant ‘to paragraph
. © of the Memorandum of Understenting daved December 31, -1973, and HC&S and"
2 EMI concur, the Hamskuz Ditch at.a loestion Just heyond Reservotr 40, as

outlined in red on the map attached hereto 2o, Bxhihit A and  Incorporated
herein by reference, (the “delivery point”) as the delivery point froa which
water wiil be withdrawn to serve the needs of the Xula Agriciltural Parks

24 ‘Del:lvgg. x s’]ﬁt&lu

8o
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The Departwent will coustruct a delivery system, consisting of & pump
structure, measuxing devices, diversion chamnel and pipeline system from
the delivery point to the Xuls Agriceltural Park et locations generally
shown on the attached Exhdbit A (herein “delivery system™)s Datafled
plens and grants of easements with metes mud bounds descriptions of
easenent locatfons chall be prepared by the Pepartment after approval of
the landowner inveived. Yhe Department shall be responsidie fox scquir—

eny easements vecessary 2o accomplish the delivexy of water from the
dellvery point to Knla Agriculturel Park, Constructfion plaps and
specifications for the pump siructure, measuring devices and diversiom
channel end pipeline system shell be prepared by the Departuwent subject
to the priar approval of ECAS.

The Depsrtment will de responsihle for the repalr, mefntemance zmd
replacement of the entIxe delivery system, or portions thereof, from the
dedivery point to the Kula Agricultural Park, Netther EHC&S nor RMX
shall he required to perform smy repafir, npaintenance servidens to the
deldvery system or replace smy portion thereof, ’ L

JELEPHONE {808) 525-6611 * TELEGRAPH ALEXBALD

25



" Departwent of Water Su

County of Maui® TeLy
July 27, 1982

Paga Two -

¢t 'The Depurtment ghell dnstall, as t of the delive o table
neters or other measuring devices I’(%?;zevz:e::s“) uavxn;?t:? ;ee_:c’:q::iac'cu-
Taey factoro Depariment agrees to repaly, wmaintaln and upkeep the
meters within the tolerance factor aud to test the meters at least once
evexy three years po thet the volume of water befng withdrawm can be
aceorately measured. ) :

8. Pagi_:_:g Q_Eleradons- To omder to smsure that water will be available st the
gelivery point, the Depariment shall, prior to the commenbevent of suy pumping

of water, provide BUSS with at least 24 hours® motice a8 so the (1) time for
the commencenent of pwuping, (2) time for the cessation of pumping, &nd (3)
the quantity of water to be pumpeds If the cocvencement snd ceasation of
punping 48 done during BCSS°s regulsr business hours, then HCAS will nok
charge for ite employes's tims and expenmes to regulate the flow of water to
the deldvery point. If the coumencement or cessation of pumping 25 done
kefore or after HCES's regular business hours, then HC&S's costs ghall be
paid by the Pepariment. : T

We txust that the foregolug expresses ocur understandings xegarding the delivery
of water to the Kula Agriculturel Parke We request that you sign 4n the spaces
provided below pod return the originei to wuvs. Yopr continmed mupport and

cooperetion i deeply appreciated.
Very tnuly yours,

BAWAYIAN COBMERCIAL & SUGAR

COMPARY, & d4ivision of
Alexander & Baldwin, Ince

By

The

EAST MAUL IRRIGATION COMPARNY

Yelatie Oice Praveat - fygoicefac

foregolng terms are accepted and

approved this _29%day of _<Asy- , 1082,

DEPARTHENT OF WAIEBR SUPPIY
COUNTY OF MADI

By

ImanageDB:4541847.6

Its Divector
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L~ . AMENDMENT TO -

THIS AMENDMENT, wmade and entered into this _/%% _ day of
/l/[&t‘/ , 1992, by and amongst EAST MADI IRRIGATION

COMPANY, LIMITED, a Hawaii corporation, whose mailin address is
P. O. Box 266, Puunene, Hawail 96784, referred to as VEMI®, A&B- - .
HAWAII, INC., HAWAIIAN COMMERCIAL AND SUGAR COMPANY, a division
of Alexander & Baldwin, Inc., whose mailing address is P. O. Box
266, Puunene, Hawail 96784, referred to as "HCES", and the EOARD
OF WATER.SUPPLY of the County of Maui, whose principal plac'e of
business and mailing address is 250 -S. High Street, Wailuku,

Hawail 96793, referred to as the YBoard",
WIINESSEZREH:

- WHEREAS, on December 31, 1973, EMI, HC&S, and the Board
entered into that certain Hembrandum of Dnderstanding z'el.af.inq,
in part, to the collection and delivery of water by EMT, the
maintenance of certain water i:ollectiqn facilities, and the
furnishing of water to the Board; and .

WHEREAS, the term of the Memorandum of Understanding is
scheduled to terminate on December 31; 1993; .and

WHEREAS, the parties hereto desire to extend the Memorandunm
of Understanding for a pericd of two years: now, thgref'ore,'.'

IN CONSIDERATION of the mutual promises and agreements
hereinafter set forth, the parties hereto agree as follows: )

1. Item 13 is deleted in its entirety and substituted with

the following:

29
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"13. Term. The term of this agreement shall be for
twenty two (22) years commencing January 1, 1874, and
terminating on December 31, 1.995: provided, however, that
this agreement may be extended from (::ima to time by mutual
agreement.” '
2. BSave and except as anmended herein, the Heﬁor'andnm of

Understanding shall rewain in force and effect.
IN WITNESS WHEREOF, the parties hereto have -caused this
instrument to be duly executed on the date first above written.

EAST HAUI IRRIGATION COMPANY,
LIMITED-

‘(Please type or print name above)
Its

.at/%#q;u

(Please type or print name above)
Its .

HC&S:

HAWAIIAN COMMERCIAL AND SUGAR
COMPANY

(Please type or print name ahove)
Its —

30
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(Please type or print name akove)
Tts . -

Board:

BOARD OF WATER sappx.y,’
COUNTY OF MAUT

b

Its C ﬁursj

APPROVED AS TO FORM
AND LEGALITY:

{:"‘x‘. . I ey }

Howard Fukushima
Deputy Corporation Counsel

County of Maui

31
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STATE OF HAWAIIL )

) ss. o e
COUNTY OF HAUT ) . .
on this /9 day of April . , 1992, before me
appeared fichard ‘y Lamersn _ and _ Lyle 4. Wdlkir:aon

to me personally known, who, being by me duly sworn, did say that
they are the _or. Viee Prisidiat  and Baut Occrebnry v ¥ ,
respectively, of EAST MAUI IRRIGATION COMPANY, TED, a Hawaii
corporation; that the seal affixed to the Foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officers acknowledged
said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand -and official
seal. . T

Vel 22 Jlatdacdima) .
Notary Public, State of Hawaii
My commission expires:__ <. ps/qs-

STATE OF HAWAII

)
) ss.
COUNTY OF MAUX )
on this /9t aay of Aor:! _, 1952, before me
appeared d L. Lamerorn _ and ' .

to me personally known, who, being by me duly sworn, did say that
they are the neeal Manaqes ana .
respectively, of HAWATIAN COMMERCIAL AND SUGAR COMPANY, a Hawali
corporation: that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrmment --
was signed and sealed on behalf of sai@ corporation by authority
of its Board of Directors, and the said officers acknowledged

saild instrument to be the free act and deed of said corparation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. . .

Notary Public, State of Hawaii
My commission expires: 5‘/35/73_

4 . L
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e

STATE OF HAWAII
COUNTY OF MAUI

on this /% _ day of : Mﬁ., 1992, before me
appaared Aarref TS He , to me onally known, who,
being by me duly swdtn, did say that _@f is the Chairperson of
the BOARD OF WATER SUPFLY of the County of Mani, and that the
seal affixed to the foregoing instrument is the lawful seal of
the sald BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed op behalf pof the said BOARD OF WATER SUPPLY,
and the said rrty Js acknowledged the said
instrument to be the free act and Geed of the said BDARD OF WATER
SUPPLY,

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.

Ei Notary Public, State of Hawaii

)
) ss.
)

My commission expires:_ff?f?fzfi;__
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SECOND AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this 25th . day of
April r 19.94_, by and amongst EAST MAUI IRRIGATION

COMPANY, LIMITED, a Hawail corporation, whose mailing address j.s
P. 0. Box 266, Puunene, Hawaii 96784, réferred to.as “EMI", A & B
HAWAIZ, INC., through its division, HAWAITAN COMMERCIAL AND SUGAR.
COMPANY, a Hawaii corporation, whose mailing adaress is P. Q. Box
266, Puunene, Hawali 96784, referred to as "HC & S", and the BOARD
OF WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 200 5. High Street, Wailuku, Hawaii

96793, referxed to as VBWsS®,
WITNESSETEH:

WHEREAS, .on December 31, 1973, EMI, HCES and BWS entered into
that certain Memorandum of Understanding, referred to as the
“Memorandum¥, relating, in part, to the collectien and deiiver}-' of
water by EMI to, the maintenance of certain 'wa;t'er collection
facilities of, and the furnishing of water to Bws} a;.izd

WHEREAS, on May 1, 1992, EMI, HC&S and BWS entered into that
certain Amendment to Memorandum of Unde:.jsﬁanding relating to the
extension of the Memorandum from December 31, 1993 until December
31, 1995; and

WHEREAS, the Memorandum permits BWS to withdraw up to 6,000
gallons of water per twenty-four hour day to serve the Nahiku
comrmunity; and ' .

WHEREAS, the maximum daily usage of the Nahiku community is

35
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. et e om———

currently 12,600 gallons per day; and

WHEREAS, BWS desires to increase the withdrawal rate for the
Na.hiku community; now, therafore,

IN CONSIDERATION of t:hr?7 mutual promises and agreements
hereinafter set forth, the pai:t:ies hereto agree as follows:

2. Item 1 of the Hemorandum is deleted in its entirety and
substituted with the following: ‘ '

71. Nahiku, EMT will continue to collect ‘and deliver to

BUWS at the rates provided herein up to 20,000 gallons of water -

par twenty~-four hour day to serve the'Nahi]m.coz&munity.' The

delivery point shall be the same point as presently used by

EMI and BWS.*"

2, Save and except as amended herein, the Memorandum, as
amended on May 1, 1992, remxins in force and effect.

IN WITNESS WHEREOF, the parties hersto have oaused this
instrument to be duly executed on the date first above written.

EMI:

EAST HAUI TRRIGATION COMPANY, LIMITED

v
X 2

_Richard F. Camerom
(Please type or print name above)
Its Executive Vice President

X n
(Please type or print name above)
Its Secretaxy” :

36
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L A & B HAWAII, INC.
it through its division o
HAWRITAN COMMERCIAL AND SUGAR
COMPANY '

P
o

¥, ——— ——

{Please_type or print name above)
its Senior Vice President

Beverliy J. en

(Please type or print name above)
its Secretary :

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUX

oo, BEEZe0E L4 P e

APPROVED AS TO FORM
AND LEGALITY:

eputy Corporatioy/Counsel
County of Mauni

37
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STATE OF HAWAIL ;
’ ss.
CITY & COUNTY OF HONOLULU )

on this 25th day of april, 1994, before me appeared
Richard F. Cameron and Beverly J. Green, to me personally known,
who, being by me duly sworn, did say that they are the Executive
Vice Presidant and Secretary, respectivaly, of EAST MAUI
IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the seal
affixed to the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, and the said officers acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal, .

. Notary Public, te of Hawail

My commission expires: j/f/ 224

!

STATE OF HAWAII ")
) ss.
CITY & COUNTY OF HOMOLULU )

on this 25th day ' of - April, 1954, before me appeared
Richard F. Camercn and Beverly J. Green, to me personally known,
who, being by me duly sworn, did say that they are the Senior
Vice President and Secretary, respectively, of ALB-HAWAII, INC.,
. through its division HAWAITAN COMMERCIAL & SUGAR. COMPANY, a
Hawaii ocorporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Dirxectors, and the said
officers acknowledged said instrument to be the free act and deed
of said corporation. ’

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. .

_ Sedicad) ;/ .@'/.«ég/ '
2. Notary Public, State of Hawall
My commission exi:ires: '7/%/%/
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STATE OF HAWAII )
) ss.
COUNTY OF MAUX )
On this_ 26th day of April , 19 94 , before me
appeared Byron Walters  to me personally known, who,

being by me duly sworn, did say that he is the Chairperson of
the BOARD OF WATER SUPPLY of the County of Maui, and that the
seal affixed to the foregoing instrument is the lawful seal of
the said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the sald Byxon Walters acknowledged the = said
instrument to be the free act and deed of said BOARD OF WATER
SUPPLY. .

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

% Notary Public, State of Hawaii
My commission expires:; 4/18/58

39
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O THIRD AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THTS AMENDMENT, made and entered into this ©m{ day of
January, 1996, by and among EAST MAUI IRRIGATION COMPANY,
LIMITED, a Hawaii corporation, whose mailing address is P. O.
Box 266, Puunene, Hawaii 96784, referred to as '“EMI," -AKB-HAWATY,
INC., through its division BAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation, whose mailing address is. P. 0. Box 266,
Puunene, Hawail 96784, referred teo as WHCES," and the ‘BDOARD OF
WATER SUPPLY of ‘the County of Maui, whose principal place of
business and malling address is 250 S, High Street, Wailuku,
Hawaii 96793, referred to as "BWS,"

HITNESSETH:

WHEREAS, the Memorandum of Understanding entered into on
Decepber 31, 1973 by and among EMI, HC&S and BWS, which
subseguently was amended by an 2Awmendment dated May 1, 1992 and
Second Amendment dated April 25, 1594, permits BWS to withdraw up
to 16 million gallons of water per twenty-four hour period from
the Wailoa Ditch System; and

5 WHEREAS, the Wailoa Ditch System provides, on average, 55%

- of HC&S's water needs, is essential to HC&S's ability to pump the
groundwater wells which provide the other 45% of HC&S's water
neads, and is necessary to run HG&S's two mills and pumps for
HC&S's 16 brackish water wells in the central isthmus; and

WHEREAS,. on numerous occasions, BWS's rigﬁt to withdraw
water from the Wailoa Ditch System has, during times of extended
drought, put HCES under severe stress; and . .

' WHEREAS, the term of the Memorandum of Understanding is
scheduled to.terminate on December 31, 1995; and

WHEREAS, the parties hereto desire to extend the Memorandunm
of Understanding for a period of one year; now, therefore,

IN CONSIDERATION of the nutual promises and agreements
hereinafter set forth, the parties hereto agree as f£ollows: -

1. The rfollowing 'sentence is he::eby' added .to the end of
the first paragraph of Paragraph 3: ’

YBWS agrees to use its best efforts to minimize its
intake of water from the Wailoa Ditch System whenever
the total flow in the Walloa Ditch System drops below
55 million gallons per twenty-four hour period, and to
o use its best efforts to move forward on a timely basis
v with necessary steps, including the installation and

utilization of surface water storage of peak flows, Sso

T3 mem~113088
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that BWS will bhe able to reduce "its Hdependency on the
Walloa pitoh System whenever the total Fflow is below
55 million gallons per twenty-four hour period,®

2. Paragraph 13 is hereby desleted in its entirety and
substituted with the following: .

¥13. Term. The term of this agreement shall be
for twenty-threes (23) years commencing "Januvary 1, 1874
and terminating on Decewber 31, 19396; provided, how-
ever, that this agreement may be extended from time to
time by mutual agraement.®

3. Save and except as amended herein, the Memorandum of
Understanding, as previously amended, shall remain in full force

and effect, .

IN WITNESS WHEREOF, the parties hereto have - ciused -this
instrument to be duly executed on the date first above written.

EAST MAUI IRRIGATION COMPANY, —_
LIMITED

g exron
Its Executive Vice Prasident

Alysen J. amura
Its Secre

HC&S:

A&B-HAWAYI, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL SUGAR COMPANY

\.

d F. eron
Its Senior Vice President

Aly%n T ‘akamura

Its Secratary

T3memow11/98
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e BWS:

BOARD OF WATER SUPPLY,
COUNTY OF MAUI

Marie Kimme </ .
{Please type or print name abova)

Its Chairperson

APPROVED AS TO FORM
AND LEGALITY:

oJ,

»n Py
(Please type or print name above)

B8N

Its Deputy Corporation Counsel
County of Maui

73memes 11300 -l-
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STATE OF HAWAII )
)} ss.
COURTY OF MAUT )

on this S day of January, 1996, before me appeared
RICHARD F. CAMERON, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

LS. %4 Ie{, Mw L ) )
Ni Y Public, State of Hawail :
My commission éxpires: ﬂlbl:{.& '

STATE OF HAWAII
CITY & COUNTY OF HONOLULU )

o

S8.

On this 3% gay of January, 1996, beforé me appeared
ALYSON J. NARAMURA, to me personally known, who, being by me duly
sworn, did smay that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal .affixed to
the foregoiny instrument is 'the corporate seal of . said
corpoeration; and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of -
Directors, and the sald officer acknowledged said instrument to
be the free act and deed of said corporation. .

IN WITNESS WHEREOF, I have hereunto set my hand and official

L Notary Public, S€ate of Rawall

My .commission expires: z,.(é}

-l
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STATE OF HAWATI )
) ss. .
COUNTY OF MAUI )

on this day of Jamuary, 1996, beéfore ‘me appeared
RICHARD F. CAMERON, to me personally known, who, being by me duly
sworn, did say that he is the Senior Vice President of

ASB-HAWAJTY, 1INC., through its division HAWAITAN COMMERCIAL &

SUGAR COMPANY, a Hawali corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its .Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation. .

IN WITNESS WHEREBOF, X have hereunto set my hand and official
seal.

LA Reratee b //'Wv

Notary Public, State of Hawais

My commission expires: 4/‘44.& .

STATE OF HAWAII

) 8s.
CITY & COUNTY OF HONOLULU )

on this S2s day of January, 1996, bhefore me appeared -

ALYSON J. NAKAMURA, to me personally known, who, being by me -duly
sworn, did say that she is the Secretary ‘of A&B-HAWAII, INC.,
through its division HAWATITAN COMMERCIAL & SUGAR - COMPANY, . a

Hawvaii corporation; that the seal affixed to the foregoing '

instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of - said
corporation by authority of its ‘Board of Directors, and the said
officer acknowledged said instrument to be the free act and dees
of sald corporation. . .

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
. Feletved o7 e st
2.5, Notary C, State of Hawail
My commission expires: 74/4'&}’
73momo~1/a%a =5=-
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STATE OF HAWATI )
) ss.
COUNTY OF MAUT )

on this Z?_ﬁ«_/ day of dJanuasy, 2995, before - me appeared

are . 3 03 , to me personally known, who, being

by me duly sworn, Qid say that “¥e. is tHe Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affived to the foregoing instrument is the lawful seal of the
said BOARD OF VWATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,

and the sald Atarre.. SsHrhracy acknowledged the
said instrument to be the free act /and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. .

(i Notary Public, State of Hawali .

' My’ commission expires: 4//‘7/?3' C— '

ﬂmﬁr‘m—lﬂﬂG -6-
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AGREEMENT RE 1273 MEMORANDUM OX WRBMDIKG, .
REPATRS TO WAIXAHOI WATRR SYSTEX, .
CONSTRUCTION OF RBBSR?OIR AP XAMOLE WBIR

THIS AGREEMENT, made and enfered into this =z/st” day of
March, 1996, by and among R&B-HAWATI, INC., through its division
HAWAIIAN COMMERCIAL AND SUGAR  COMPANY, a Hawall coxporation,
vhose malling address is P. O. Box 266, Puunene, Haui, Hawaill
96784, referred to as PHCE&S*, the BOARD OF WATER SUPPLY of the
County of Maui, whose principal plece of business and wmailing
address is 250 S. High Street, Walluku, Hawaii 96793, refexred to
as the “BWS," EAST.MAUI IRRIGATION COMPANY, LIMITED, a Havail
corporation, whoss mailing address is P, 0. Box 266, Puunene,
Hawall 96784, referred to as PEMI," and KULAMALU, INC., a Hawaii
corporation, whose mailing address is P. 0. Box 1417, walluku,

a Hawail 96783, referred to as "KULAMALU,®

HITNESSETH:

WHEREAS, this Agreement is being entered into in comnection
with the proposed Agreement Concerning the. Construction of
Storage ‘Tank, Transmission Tine and  Appurtenances, and
Improvement and Dedication of Existing Well, dated March =/,
1936, between BWS and Kulama.lu, and the proposed Agreement Re
Well Basement and Contribution to-Design Work, dated March .2/ ,
1996, between HC&S, EMI and Kulamanu, concer.fning the development
of a well for BWS on land owned by HCES (lrwén Agreemant®); and,

WHERBAS, in connection with such Well Agxreement, the parties
have negotiated certain agreements relating to the following: (i)
acceptance by BWS of certain terms and conditions relating to the
use hy BWS of water from the Walloa Ditch System, (il) funding h&
BHS of certain repairs to the Waikamol water collection delivery

w318
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system, and {iii) design and construction of a reservoir to serve
Kapole Weir; :

NOW, THEREFORE, IN CONSIDERATION of the mutual promises and
agreements of the parties, the parties hersto agree as follows:

1. 2mendment to 1973 Memgrandum of Understanding. BWS,

HC&S and EMI hereby amend the Memorandum of Understanding entered
into on December 31, 1973 by and among EMI, HCSS and BHS (®1973
Memorandum of Understanding”), as follows:

(a) BWS shall not be permitted to withdraw mora than 8
nillion gallons of water per twenty-four hour pericd ti:om wWailoa
Ditéh under any circumstances. When the reservolr described in
Section 3 below comes on line, the partles will discuss
modification of the foregoing limitation in order to accommodate

the reservoir.

(b) BWS shall not be parmitted to wilthdraw ivatar from
Walloa Ditch when the ditoh flow drops below 11 milllon gallons
of water per twenty~four hour period. This Iimitution is
necessary in order to ensure sufficient water for the eperation
of HC&S' Puunene and Paia Hills, which provide 12% of the
electricity consumed by the geperal public on Maui.

The limitations on withdrawal from Walloa Ditch sat forth above
shall take effect at such time as Kulamanu (or its successors or
assigns) begins to draw water frem the BWS system for the parcels
described in the Agreement Concerning the Construction of Storage
Tank, Transmisslon Lina and appurtenances, and Iuprovement and
Dedication of Existing Well, dated March <%/ , 1996, between BWS

and Kulamalu.
2. ) ot S m. HNotwithstanding any

provision of the 1973 Memorandum of Understanding to the
contrary, BWS hereby agrees to use its beat efforts to fund as

-2 ' .
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expeditiously #a possible the repairs currently necessary, in the
discretion of EMI, to the Walkamol Upper Flume. Said repairs
shall include but not be limited to: replacément of' the top
cover of the Upper Flume, installation of non-slip surface on the -
Upper Flume cover, and raplacement of portions of the Upper Flume
trestle (i.e., braces, legs, rumners, footings, etc.) as deemed
necessary by EMI. The BWS and E¥I agree to begin repalrs as soon
as practicable and to coordinate with each other to undextake

such repairs. '

3. Resexvolxr at Kamole Welr. BWS agrees to use its best

efforts to seek and saocure on & timely basis appropriate funding
sources for the construction of the reservoir, and Hces, EMI, and
KULAaMAZU agree to provlide reasonable and necessaxy support to
obtain such funding sources. XULRMALU agrees'to fuid the. desigm
work, up to $125,000, for the reservoir in coordination with BWS.
BWS also agraes to use its best effarts to proceed with and to
complete the construction of sald reservolr as soon as possible.

IN WITNESS WHEREQF, the parties hexreto have cauged this

bh ‘4 nJ0Q c7C  ano ‘mi vud HEwenn ueet AR B LT
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instrument to be duly executed on tha date first above written.

EMI:
EAST MAUI IRRIGATION COMPANY,
LIMT'TED .

Ci
-(Wint nane above)
Tty recutive Vice President -

- Takoums—I .

Ziyson J:gs'makamura '
(Please Pe or print pame above)

Its 5ecreta'ry
HCE&S:
AGB~HAWAYY, INC., THROUGH ITS DIVISION

HAWATIIAN COMMER SUGAR COMPANY

Richard ¥. Caméeron . -
(Please type or print name above)

Its Senior Vice President

‘Awmm L’LWW

Alyson J.[{ Rakamura
{Pleasa e oy print nams abova)

Its Secretary

50
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APPROVED AS T0 FORM

KULAMALO:
KULAMALU, INC.

s _ FRUOuI.

(Please type or print name above)
Its
BuWS:

BOARD OF WATER SUPPLY,
COURTY OF HMAUTX

R ¢

%mﬂ’bjz mmLly
{Please typa or print mame above)

Its Chairperson .

AND LEGALYTY:
(/.?%‘

(Pleage type or print name above)

Its Deputy Corporation Counsel

County of Maui

Civs2ria9a
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STATE OF HAWAIYX

)
) ss.
COUNTY OF MAUX )

.

n this ‘QﬁM day of March, 1996, befare me -appeared

and- to pe
by me dnly &vorn, dla Bay tnat %hgp

icare the respactively,
of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawall corporation;
that the seal affixed to the foregoing instrument is <the
corporate seal of said corporation; znd ‘that said instrument was
signed and.sealed on behalf of said corporation by authority of
its Board of Directors, and the said officers acknowledged sald
instrument to be tha free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
8eal, .

. . .
Ls, ém—d_{_‘i;ghww—ﬁ__
Notary Public, State of Hawa

#y commission expires: 67[(, 46

SPATE OF HAWALX )
) ss.
COUNTY OF MAUT )

on thls 24¥% day of HMarch, 19596, before ne appeared
UrAS and——

. : ; to me

._pensdnal nopn, who, being by me Guly sworn, did Bay  that ,—areyéha

Saxe the M . and —y respectively,
of ASB~HAWAIY, C.,, through its division BAWAILAN COMMERCIAL & -

" SUGAR COMPANY, a Hawail corporation; that the seal affixed to
the foregoing instrument ds the  corporate seal of sald
corporation; and that said instrument was signed and sealed on

behalt of sald corporation by authority of its Board of
Directors, and the safd officers acknowledged sald instrument to

be the free act and deed of said corporation.

IR WITNESS WHEREOF, X have hereunto get my hand and officlal

seal,
1
Lg Notary Fublic, &tate of Bawall
My commlssion expires: ‘?/6 &
IWs-temD -6~
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STATE OF HAWAII
S8,

N S s

COUNTY OF HMAUI

on ft_his Pfsv .day of March, 1996, before me appeared

1ly kn ke, by 1, dl Y t %
persona. OW! wﬁa‘ In me duly sworn d say tha
:?l O g Y Be - Y

akd~ the {
of KULAMALU, INC., & Hawali corporatlion; shet-—ehe—seat—affixed
-so—the—Lferegaing Re——~e :

-eerpeeat—kea; and tha ad't as signd se,al on
behalf of sald corporation by authority. of its Board of
Directors, and the said officers acknowledged sald instrument to

be the free act and deed of ‘sald corporation.
IN WITNESS WHEREOF, I have hereunto set my hand and official

‘seal,
f«éy Pu}g;c, sgate of Hawali

Hy commission expires: 4/ 15 / 98

STATE OF HAWAII )
) 8ss,

COURTY OF KAUIX

on thim »¥m day of Maxrch, 2996, before me appeared

Agarres KI’HM% s to mp personally known, who, being
by me duly sworn, 4 say that ¢/ is the Chairperson of the
BOARD OF WATER BUFPLY of the County of Maui, "and that the seal
affixed to the foregoing ipstrument is the lawfnl seal of tha

said BOARD OF WATER SUPPLY, and that the said instrument was

signed and sealsd on bohalf ‘of the sald BOARD OF WATER 'SUFPLY,

and the said Adarre, Kirmrrm ' acknowledged the
Bald instrument to be the free act a sed of the said BOARD OF
WATER SUPPLY. i S

IN WITNESS WHEREOF, I have heraunto set my hand and official

seal,
Wotgry Piblic, State of Hawall
CL " My commission expires: dfral 98 .
BWs-37tems . . .7. -
oo
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FOURTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this ?o‘« day of
December, 1996, by and bhestween EAST MAUI IRRIGATION. COMPANY,
LIMITED, a Hawail corporation, whose business mailing address is
P. 0. Box 266, Puunene, Hawaili 96784, referred to -as "EMI,®
AGB~HAWAII, INC., through its' division, HAWATIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation, whose mailing address is
P. 0. Box 266, Puunene, Hawaii 96784, referred to as PHC&S," and
the BOARD OF WATER SUPPLY of the County of Maui, whose principal
place of business and mailing address ~is 200 S, High Street,
Wailuku, Hawaii 96793, referred to as UBWS," :

WIINESSETH:

WHEREAS, on Dscembex 31, 1873, EMI, HC&S and BWS entered inte
that certain Memorandum of Understanding, which subsequently was
amended by an Amendment dated May 1, 1992, Second Amendmbnt dated
April 25, 1984, Third Amendment dated Januwary 3, 1596 and Agree-
ment Re 1973 Memorandum of Understanding, Repairs to Waikamoi
Water System, Construction of Reservoir ‘at Kamole Welr dated
Maxch 21, 1996 (the Memoxandum of VUnderstanding, as so amended,
is hereinafter referred to as the "Memarandum®), relating in part
to the operation, maintenance and repair of the Waikamoi water
system; and .

WHEREAS, the. term of the Memorandum is scheduled to terminate
on December 31, 1996; and

WHEREAS, the parties hereto desire to extend ‘the Memorandum
for a pariod of one year; and :

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum - of Understanding,
Rapairs to Waikamol Water System, Construction of Reservoir at
Kamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamol Upper Flume, referred to as
the "Flume®; and T

WHEREAS, the Flume is under the operational jurisdiction of
EMI as provided in the Memorandum; and .

WHEREAS, the redwood covers, trestles, footings, -braces, etc. -

of the Flume, are in need of replacement to maintain proper water
transmission for the Upper Kula Water System; and

WHEREAS, the Flume is now in a state of major disrepair and
there is concern that .it may fail; and- . .

WHEREAS, extensive and substantial damages to the Waikamoi
collection and conveying and storage facilities owned by BWS due

Timemo?
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to acts of God or events beyond the control of EMT requiring
restoration or zreplacement of the facilities is the respon-
sibility of BWS; and

WHEREAS, EMI represents that, due to the sensitive nature of
the ecological resources of the area serving as a source of
domestic water, and its inaccessibility ‘and varied terrain, EMT
must limit access to its Waikamoi lands; and .

WHEREAS, EMI reconstructed the Flume back in 1974-75, and is
very familiar with both the Waikamoi water system and the area;
and .

WHEREAS, BWE has budgeted $60,000.00 for the necessary main-
tenance and repair of the Flume for fiscal year 1996-1997; and

WHEREAS, BWS had previously purchased redwood lumbsr for the
repairs to the Flume, which lumber was determined to be in-
adequate for sald repairs; now, therefore, .

IN CONSIDERATION of the mutual promises and agreéments here-
inafter set forth, the parties hereto agree as follows:

1. The fourth paragraph of Paragraph 2 is deleted in its
entirety and substituted with the following: ”

nExtensive and substantial demages to the collec- -
tion and conveying and storage facilities owned by BWS
as provided herein due to acts of God or events beyond.
the control of EMI regquiring restoration or replacement
of the facilities shall be the résponsibility of BWS.
Actual restoration and replacement of existing facili~
ties shall be subject to budgetary limltations of BWS,
which agrees to exercise reasonable judgment and good
faith to include the costs, or portions thereof, of
rastoration and replacement in the ensuing budget or
budgets. Actual restoration and replacement of addi-
tional facilities congtructed by EMI shall be made at
the discretion of BWS, which decision shall be final
and shall not be subject to arbitration. With regard.
to restoration of the Waikamoi Upper Flume required by
damages, existing as cof December 17, 1996, to the
facilities (herein called the 1996 Repairs®), BWS
shall use its best efforts to fund as expeditiously as .
possible the repairs deemed necessary in the discretion
of EMI. BWS and EMI agree to begin the 1996 Repairs as
soon as practicable and to coordinate with each other
to undertake such repairs. If the Waikamoi Upper Flume
fails or suffers a major disruption due to the delay in--
funding these necessary repairs, BWS shall not be per-
mitted to compensate for the reduction of - Waikamoi
system water by taking water from the Wailoa Ditch
System. The exact nature, scope and total cost of the
1996 Repairs, including total reasonable reimburisement

-2

T3oene2
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for labor (including overhead), will not be known until
EMI proceeds with the repairs, but the cost during the
fiscal year ending June 30, 1997 shall not exceed
$60,000.00.%

2. With regard to the 1996 Repairs referred to in the new

fourth paragraph of Paragraph 2 described above:

Tl

ImanageDB:4541847.6

S 3.
o followings:

a. EMI shall be responsible for designating the.materials

: needed for the repaifs, but shall not be responsible
for any problems arising out of or related to the .con-
dition of the materials.

b. BWS shall be responsible for ordering and purchasing

all waterials, including replacement of any materials
that do not meet full specifications (e.g., replacement
of that portion of BWS's previously-purchased lumber
that EMI determines cannot be salvaged), and for the
condition of the materials and delivery of same to the
jobsiﬁe l?ca‘i‘.icm designated by EMI, referred to as the
“Jobsite.® -

c. EMXI shall, -to the extent feasible in its sole discre-
tion, salvage as much of BWS's preéviously-purchased
redwood lumber (119 piecges 2"x12"x18' dimension, con
heart, RS, and 279 pieces 2"x12"x20' dimension, con
heart, RS), referred to as "Salvaged Lumber," for the
repairs to the Flume, said salvage to include milling
the redwood to proper dimensions at cost to BWS not to
exceed $2,500.00 for labor.

d. BWS shall provide delivery of the Salvaged Lumber to
the milling site designated by EMI, and later to the
Jobsite.

e. BWS shall provide a container for weather and security

protection of all .redwood lumber and all other
materials delivered to the Jobsite for the .repairs.

f. EMI shall apply the non-skid surface treatment in
accordance to the manufacture's recommendations.

g. EMI shall be responsible for any loss or damage to

materials accepted at the Jobsite in the event such

loss or damage arises directly and solely from EMI’s.

negligence, but EMI shall not be deemed a bailor or
warehouseman with respect to such ‘materials.

h. BWS shall make payment on said invoices within 30 days
after receipt, and agrees that interest will .accrue on
late payments at the rate of 12% per annum. :

Paragraph 3 is hereby replaced in its entirety with the

-
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“3. Wailea pitch. From the waters collected by
EMI in the Wailoa Ditch System, EMI will make available
to BWS up to 8-1/2 million gallons of water per twenty-
four hour period, allocated as follows: up to 7 million
gallons of wvater per twenty-four hour period from the
Kamole Weir delivery point, and up to 1~17/2 million
gallons of water per twenty-four hour periocd from the
Hamakua Ditch delivery point to serve the needs of the
Kula Agricultural Park (pursuant to the letter dated
July 27, 1982 from HC&8 and EMI to the Department of
Water Supply of the County of Maui). The foregoing is
subject to the limitations on withdrawal set Fforth in
the Agreement Re 1973 Memorandum of Undexstanding,
Repairs to Waikamoi Water System, Construction of
Reservolr at Xamole Weir, dated March 21, 1996, BHS
agrees to use its best efforts to minimize its intake
of water from the Wailoa Ditch System whenever the
total flow in the Wailoa Ditch System drops below
55 million gallons per twenty-four hour pericd, and to
use its best efforts to move forward on a timely basis
with necessary steps, including the -installation and
utilization of surface water storage of peak flows, so
that BWS will be able to reduce its dependency on the
Wailoa Ditch System whenever the total flow is below
55 million gallons per twenty-four hour period.

Waters from the Wailoa Ditch shall be delivered to
BWS at the following points presently used by EMI/HC&S
and BWS: .

Kamole Forebay and Hawakua Ditch near
Reservoir 40.%

4. With regard to the construction of the proposed reser~
voir at Kamole Weir, BWS warrants that it will use its best
aefforts to meet, or cause to be met, the deadlines set forth in
the engineering schedule attached hereto as Exhibit "a" and
incorporated herein by reference. The parties agree to discuss
modification of the '8-1/2 million gallons of water per twenty-
four hour pericd' amount, referred to in Bection 3 above; when
the proposed reservoir comes on line. : .

5. Paragraph 13 is hereby deleted in its entirety and sub-
stituted with the following: .

“13. Texrm. The texrm of this agreement shall be
for twenty-four . (24) years commencing January 1, 1974
and terminating on December 31, 1997; provided, how-
ever, that this agreement may be extended from time to
time by mutual agreement.®

6. Bave and except as amended herein, the Memb;'andum, as:_ .

previously amended, shall remain in full force and effect.. .

Fomemoz -t
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IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

Its/Vice. Presjfient

Alysoh J,(jakamura
Its Secretary

HC&S:

AgB-HAWAIX, INC., THRODGH IPS DIVISION
FAWAITAN COMMERCIAL AND SUGAR COMPANY

P

G. Stephen Holad
Its Jenior Vice President
Al —

YEGp/ 0 { |Nakanura
Its Secretarxy

BWS:

BOARD  OF WATER SUPPLY
COUNTY OF MAUT ’

»

N Piltz ~
Its chairperson

lcg‘—ry?._('z'gk'idn

Deputy Corporation Counsel
County of Maui
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STATE OF HAWALI ) ]
City & County of Homolulu ) ss.
COUNDE-OF-HATE :

" January, 1997 ©  G. Stephen Holaday

on this Z4ad day of Deecember;—1996; bhefore me appearedp

7 to me personally known, who, being by me duly
swarn, did say that he is the Bxesubive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
sald corporation; and that said instrument vas signed and sealed
on behalf of said corporation by auwthority of its. Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation. -

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

oK el
1’9‘ Notayy Public,’ State of Hdwailil

My commission expires: 4&2 tﬁ'l .

STATE OF HAWAIX
88.

)
CXTY & COUNTY OF HONOLULY )

On_ this 307 day of December, 1996; before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that sajd instrument was signed and sealed on behalf of
sald corporation by autherity of its Board of Directors, and the
said officer acknowledged said instrument to be the free act and
deed of said corporation,

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. 2.5

Notary Public, Stite of Hawai

My commission expires: _Z/4/%F
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e ! STATE OF HAWAIX )
City & County of Homolulu ) S8s. .

)

January, 1997 G, Stephen Holaday

on this ﬁA;L day of -Desembexr,—31596, before me appeareda
to me personally-known, who, being by ms duly

syorn, did say that he is . the Benior Vice President of
ASB-HAWAYY, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawail corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporat:.on by authority of its Board of Directors, and the said
officer acknowledged said instrument to be ‘the free act and deed
of sald corporation.

N " IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

[% My commission expires: g/ 8/ 7 _ . —

STATE OF HAWAII
CITY & COUNTY OF HONOLULU )

-

ss.

on this _#/” day of December, 1996, before me appeared
ALYSON J. NAKAMDRZ, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAIX, INC.,
through its division HAWAITAN. COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoiny
instrument is the corporate seal of said corporation; and. that
saild instrument was signed and sealed on behalf of said corpara-
tion by authcr:.ty of its Board of Directors, and the sald officer
acknowledged said instrument to be the :Eree act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. £.8.

Notary P®11c%e of Hawall
o~ ' My comnission axp:u:es- (2 s/ ESL
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STATE OF HAWAIIL
COUNTY OF MAUIL )

on this  R77 day of December, 1996, before wme. appeared °
ﬂzrmé ﬁ77é , to me personally known, whe, being

by me duly sworn, did say that Shes is the Chairperson of ‘the
BOARD OF WATER SUPPLY of the County of M¥aui, and that the seal

affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument vas
signed and sealed on ?ﬁhalf of ;'z;e said BOARD OF WATER SUPPLY,

and the said prma_p acknowledged the
sald instrument to be the free act and deed Of the said BOARD OF
WATER SUPPLY. i

IN WITNESS WHEREOF, I have hexreunto set my hand and officiél
seal.

Notary Public, State of Hawaii

\i My commission expives: /1% ’?3

FEEPES ) -8~
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o ADDENDUM TO FOURTH AMENDMENT TO
- MEMORANDUM OF UNDERSTANDING

THIS ADDENDUM, made and entered into this 6th day of
May, 1997, by and between EAST MAUI IRRIGATION COMPANY, LIMYTED,
a Hawaii corporation, whose business mailing address is ®. oO.
Box 266, Puunene, Hawali 96784, referred to as “EMI," A&B-HAWAII,
INC., through its division, HAWAITAN COMMERCIAL & SUGAR COMPANY,
a Hawali corporation, whose mailing address is P. 0. Box 266,
Puunene, Hawali 96784, referred to as "HC&S," and the BOARD OF
WATER SUPPLY of the County of HMaui, whose principal place of
business and mailing address is 200 5. High Street, Wailuku,
Hawaii 96793, referred to as YBWS,"

WITHNESSELH:

WHEREAS, onh December 30, 1996, EMI, HC&S and BWS entered into
that certain Fourth Amendment to Memorandum of Understanding
(hereinafter referred to-as the "Fourth Amendment"), relating in
part to the repairs currently necessary to the Waikamoi Upper
Fl:inne, referred to in the Pourth Amendmént as the %1996 Repairs";
an T : .

WHEREAS, said Fourth Awendment contemplates, in - actordance
with the recommendation of EMI, the use of milled redwood lumber
for the 1996. Repairs; and ) :

'

WHEREBAS, BWS now desires to use unmilled lumber for the 1996
Repairs; and ’

WHERBAS, EMI is willing to use unmilled redwood lumber for
the 1996 Repairs only if it receives (i) specific authorization
from BWS for such use and ({ii) a complete release and indemnifi-
cation from BWS from any claims or damages arising out of such
use; now, therefore, :

IN CONSIDERATION of the mutual promises and agreements here-
inafter set forth, the parties hereto ‘agree as follows:

1. Notwithstanding Paragraph 2 of the Fouxth - Amendment,
BWS hereby requests and authorizes EMI to ‘use unmilled redwood -
lumber for the 1996 Repairs. BWS hereby releases, indemnifies
and holds harmless EMI and HC&S from any and all claims or.
damages (including reasonable attorney's feés) arising out of or
otherwise related to the use of unmilled redwood lumbeér..

2. Save and except as amended herein, the Fourth Amendment
shall remain in full force and effect.

T3memad
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IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EAST MAUI IRRIGATION COMPANY,’ .
LIMITED :

lagay
ecutife Yice President

R

Alysd-h J. akamm:a
Its Secretary

HCE&S:

A&B~-HAWAIZ, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

Alysdn ()
Its Sacrdtary

BWS%

BOARD OF WATER SUPPLY

COUNTY OF MAUQI‘—OM’-R/

MWW‘D Cinotolio b .
S Sheorirperson vt b

APPROVED AS TO F
AND LEGALITY:

(‘\./) U .
Gary W. “Zakian
Deputy Corporation Counsel
County of Maui

Vmamaz - -2-
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LS.

STATE OF HAWAII )
) ss.
COUNTY OF MAUT ) )

AN

on this l"u‘vl day of May, 1997, before nme appeared G.
STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI YRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board aof
Directoxrs, and the said officer acknowledged said instrument to.
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I havé hereunto set my hand and official
seal, : :

= | g@-&m} F{(’V\W

otary Public, State of Hawail

My conmission expires: 4/10/2000

STATE OF HAWAII )
sS.

)
CITY & COUNTY OF HONOLULU )

on this £7% day of May, 1997, before me appeared ALYSON J.
NAKAMURR, to me personally known, who, being by me duly sworn,
did say that she is the Secretary of EAST MAUL TIRRIGATION
COMPANY, LIMITED, a Hawaii. corpoxation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of

said corporation by authority of its Board of Directors, -and the

said officer acknowledged said instrument to be the free act and
deed of said corporation. . .

IN WITNESS WHEREOF, I have hereunto set my hand and official -

seal.
_ @/,%A&/
Notary Public, Btate of Hawaii
My commission expires: 7{/!4’/7?’
7Ttnaned -3~
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STATE OF HAWAII

)
) ss.
COUNTY OF MAUI )

on this !4‘“” day of May, 1997, before me appeared G.
SYEPHEN HOLADAY, to me personally known, who, beinyg by me duly
sworn, did say that he is the Senior Vice President of
AEB-HAWAII, INC., through its division KAWAIXAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;’
and that said instrument was signed and sealed on behalf of said
corgoration by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of sald corporation. . oo

IN WITNESS WHEREOF, I have hereunto set my hand and officiai

Retug, K. o

5. Notary Public, State of Fawail
My commission expires: 0O1] [0[ACOD

STATE OF HAWAIY Y
. ) 8s.
CITY & COUNTY OF HONOLULU )

on this _¢7 aay of May, 1997, before me appeared ALYSON J.'.
NAKAMURA, to me personally known, who, being by me duly sworn,
did say that she is the Secretary of A&B~HAWAIL, INC., through
its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a Hawaii
corporation; that the seal affixed to the foregoing instriument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

LS. . o) S, i

Notary Public,State of Hawaiil

My commission expires: _ 7/2s/?7

Snemo2 ~4=-
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™ STATE OF HAWAII } ,
) ss.

COUNTY OF MAUI

. . . oo

Ernold;on this 477 day of May, 1997, before me appeared Pervin-
oISy to me personally kno o, being by me duly sworn, did
say that he is the G&éﬁ& of the BOARD OF WATER SUPPLY of
the County of Maui, and that the seal affixed to the foregoing
instrument is the lawful seal of the said BOARD OF WATER SUPPLY,
and that the said instrument was signed and sealed alf
the said BOARD OF WATER SUPPLY, and the said
acknowledged the said instrument to be' the.free act
the said BOARD OF WATER SUPPLY,

and

IN WITNESS.WHEREOF, I have hereunto set my hand and official

seal.
jotary Public, State o ' Hawaii
é My commission expires: 4G4
/o
v .
F2merna? =i '
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" ORIGINAL

P FIFTH AMENDMENT TO
- MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this 20% aay of
January, 1998, by and between EAST MAUI IRRIGATION COMPANY,
LIMITED, a Hawaii corporation, whose business mailing address is
P. O. Box 266, Puunene, Hawaii 96784, referred to as "EMI,"
A&B-HAWAII, INC., through its division, HAWAIIAN COMMERCIAL &
"SUGAR COMPANY, a Hawaii corporation, whose mailing address is
P, 0. Box 266, Puunene, Hawaii 96784, referred to as “HC&S," and
the BOARD OF WATER SUPPLY of the County of Maui, whose ‘principal
place of business and mailing address is 200 5. High Street,
Wailuku, Hawali 96793, referred to as "BWS," ) )

WITINESSETEH:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered- into
that certain Memorandum of Understanding, which subseguently was
amended by an Amendment dated May 1, 1922, Second Amendment dated
April 25, 1994, Third Amendment dated Janunary 3, 1996, - Fourth
Amendment dated December 30, 1996, Agreement Re 1973 Memorandum
of Understanding, Repairs to Waikamoi Water System, construction
of Resexrvoir at Kamole Weir dated March 21, 1996, and Addendum to
Fourth 2Amendment dated May 6, 1987 (the Memorandum of Under-
. standing, as so amended, is hereinafter referred to as the
¢ "Memorandum'), relating in part to the operation, maintenance and
R repair of the Walkemoi water system; and .

" WHEREAS, the term of the Memorandum is scheduled to terminate
on December 31, 1997; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a pericd of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of Understanding,
Repairs to Waikamoi Water System, Construction of Reservoir at
Xamole Weir, relating to BWS using its best efforts teo fund. as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamoi. Upper Flume, .referred to as
the "Flume"; and T ’ ’

WHEREAS, BWS budgeted $60,000.00 for the necessary mainte-.
nance and repair of the Flume for fiscal year 1996-1997; anpd

WHEREAS, BWS has budgeted $60,000.00 for the necessary main~
tenance and repair of the Flume for fiscal year 1997-1898; and

WHEREAS, EMI has agreed to provide BWS with an'additional
175,000 gallons per day from the Wailoa Ditch System;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:
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1. The fourth paragraph of Paragraph 2 is deletéd in its

entirety and substituted with the following:

"Bxtensive and substantial damages to the collection

and conveying and storage facilities owned by BWS as -

provided herein due to acts of God or events beyond the
control of EMI requiring restoration or replacement of
the facilities shall be: the xesponsibility of BWS.
Actual restoration and replacement of existing facili-
ties shall be subject to budgetary limitations of "BWs,
which agrees to exercise reasonable judgment and goagd
faith to include the costs, or portions thermof, of
restoration and replacement in the ensuing budget or
budgets, Actual restoration and replacement of addi-
tional facilities constructed by EMI shall be made at

the discretion of BWS, which decision shall be final .

and shall net be subject to arbitration. With regard
to restoration of the Waikamoi Upper Flume required by
damages, existing as of December 17, 1996, to ‘the
facilities (herein called the Y1996 Repairs"), BWS
shall use its best efforts to fund as expeditiously: as
possible the repairs deemed necessary in the discretion
of EMI. BWS and EMI agree to begin the 1996 Repairs as
soon as practicable and to coordinate with each other
to undertake 'such repairs. If the Waikamoi Upper Flume
fails or suffers a major disruption due to the delay in
funding these necessary repalrs, BWS shall not be
permitted to compensate for the reductlion of Waikamoi
system water by taking water from the Wailoa Ditch
System. The exact nature, scope and total cost. of the

1996 Repairs, including total reasonable reimbursement

for labor (including overhead), will not be known until
EMI proceeds with the repairs, but the cost during the
fiscal year ending June 30, 1898 shall not exceed the
sum of $60,000,00 and any additional funds appropriated
by the BWS during such fiscal year pursuant to its best
efforts obligations to expeditiously fund the 1998
Repairs.n :

2. The first sentence of Paragraph 3 is hereby replaced in

its entirety with the following:

Farench

ImanageDB:4541847.6

"From the waters collected- by BMI in the Wailoa Ditch
System, EMI will make available to BWS up to 8.675
million gallons of water per twenty~four-hour period,
allocated as follows: up to 7.175 million gallons of
water per twenty-four-hour pericd from the Kamole Welir
delivery point, and up to 1-1/2 million gallons of
water per twenty-four-hour period from the Hamakua
Ditch delivery point to serve the needs of the Xula

Agricultural Park: (pursuant to the letter dated

July 27, 1982 from .HC&S and EMI to the Department of
Water Supply of the County of Maui)."® :

—g-
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i 3. Paragraph 13 is hereby deleted in its entirety and sub-

stituted with the following:

"1i3. Term. The term of this agreement shall be for
twenty-five (25)  years commencing Janvary 1, 1974 and
terminating on December 31 1998; provided, however,.
that this agreement may be éxtended from time to time
by mutual agreement.® - .

4, Save and except as amended herein, the Memorandum,
previously amended, shall remain in full force and effect.

5. Facsimile signatures shall be deemed valid as original .
signatures., However, each party shall forward original signature.

pages to the other parties upon execution.

6. This Amendment may be executed in counterpart signature

pages.

IN WITNESS WHEREOF, the parties hereto have caused this

instrument to be duly executed on the date first above written.
EMI:

EAST MAUI TIRRIGATION COMPANY,
LIMITED

Alyson J(_Nakamura
Its Secretary

HC&S:

A&B~HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

4
President

Alysdp () Nakamura
its Secretary

-3=

F2ovmee
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Bus:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

S~

! Dorvin D. Lels
Its Chairperson

APPROVED AS TO FORM
AND LEGALITY:

) (¥4 o f o ——
Gary W.” Zakia%c
Deputy Corporation Counsel

County of Maui

2mar b -
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STATE OF HAWAII )
) 'ss:
CITY & COUNTY OF HONOLULU }

On ‘this __23rd = day of __February _ 1998, before me
. 8@ppeared G. STEPEEN HOLADAY, to me personally known, who, being
by me duly sworn or affirmed, did say that he is the Executive
Vice President of EAST MAUL IRRTIGATION COMPANY, LIMITED, a Hawaii
coxporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

L IN WIENESS WHEREOF, I have hereunto set my hand and official -
seal. - .

Z.J. M%%
. Notary Public, Stéte of Hawaii

My Commission Expires: . _7/15/98 -

STATE OF BAWATI }
} 58
CITY & COUNTY OF HONOLULU )
on this __27th _ day of Februag' 1998, 'before rme

appeared ALYSON J. NAKAMURA, to me personally known, who, being
by me duly sworn or affirmed, did say that she is the Secretary
of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawalii corporation;
. that the seal affixed to the foregoing instrument is the corpo-
rate seal of said corporation; and that said instrument was
signed and sealed on behalf of said corporation by authority of
* its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. . .

2./ Notary Public, te of HBawaili
My Commission Expires: - _7/15/88

-
s
é

~5-
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STATE OF HAWALT ).
882
CITY & COUNTY OF HONOLULU )}
On this 23xd day of February 1998, before me

appeared G. STEPHEN HOLADAY, to me personally knewn, who, being
by me duly sworn oxr affirmed,- did say that he is the Senior Vice
President of A&B-HAWALI, INC., a Hawaii corporation; that the
seal affixed to the foragoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation. ’

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Y Hoeewid S, %—4)
Y Notary Public, &fate of Hawaii
My Commission Expires: 7/15/98

STATE OF HAWALI ; :
CITY & COUNTY OF HONOLULU )

on . this 27th day of __February = 1998, before me
appeared ALYSON J., NAKAMURA, to me personally known, who, being
by me duly sworn or affirmed, did say that she is the Secretary
of A&B-HAWAII, INC., a Hawaii corporation; that the seal affixeqd
to the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board -of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
Seal,

L.d. Notary public, Stéte of Hawail
My Commission Expires: 7115798
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STATE OF HAWAII

)
) ss.
COUNTY OF MAUI ) :

B e

el v .
on this _ .z day of -Ja-hea‘zq, 1998, before me appeared
orvia D, Leas ; to me personally known, who, being

by me duly sworn, did say that hLe. is the Chairperson of ‘the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal °
affixed to the forsgoing instrument is the lawful seal of tha
said BOARD OF WATER SUPPLY, and that the said instrupent was
signed and sealed on behalf of the said BOARD OF. WATER SUPPLY,
and the said Dovviva D, Lieas acknowledged the
said instrument to be the free aot and deed of the said BOARD OF

WATER SUPPLY. _ .
IN WITNESS WHEREOF, I have hereunto set my hand and official

Notary Public , -State of Hawalil

(€ My commission expires: 4/ ‘//ié -

seal.

——

—

” -7
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Y STIXTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this' <57 gay of
December, 1998, and effective as of December 31, 1958, by and
between EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii
corporation, whose business wmailing address is P. 0. Box 266,
Puunene, Hawaii 96784, xeferred to as "EMI," A&B-HAWAII, INC.,
through its division, HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Havaii corporation, whose mailing address is P. G, Box 266,
Puunene, Hawaili 96784, referred to as YHC&S," and the BOARD OF
WATER SUPPLY of the County of Maui, .whose principal place of
business and mailing address is 200 5. High Street, Wailuku,
Hawaii 96793, referred to as "BWS,% . .

WIINESSETH:

WHEREAS, on Deecember 31, 1973, EMI, HC&S and BWS entered
into that certain Memorandum of Understanding, which subsequently
was amended by an Amendment dated May 1, 1992, Second Asiendment
dated April 25, 1994, Third Amendment dated Japuary 3, 1996;
Fourth Amendment dated December 30, 1996, Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamoi Water Systen,

_ Construction of Reservoir at Kamole Weir dated March 21, 1996, .

o Addendum to Fourth Amendment dated May.6, 1997, and Fifth

S Amendnent dated January 20, 1998 (the Memorandum of Under-
standing,, as so amended, is hereinafter referred to as the
YMemorandum®), relating in part to the operation, maintenance and
repalr of the Waikamoi water system; and

WHEREAS, the term of the Memorandum is scheduled to
terminate on December 31, 1998; and

WHEREAS, the parties hereto desire to extend ‘the Memorandum
for a period of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of Understanding,
Repairs to Waikamoi Water System, Canstruction of Reservoir at
Kamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamoi Upper Flume, referred to as
the "Flume"; and

WHEREAS, BWS budgeted $60,000.00 for the necessary mainte-
nance and repair of the Flume for fiscal year 1997-1998; and' -

WHEREAS, BWS has budgeted $60,000.00 £or the necessary main-
tenance and repair of the Flume for fiscal year 19398-1999;

— NOW, THEREFORE, in consideration of the mutual promises and
£ agreements hereinafter set forth, the parties agree as follows:

Fimees

79

ImanageDB:4541847.6



1. BWS agrees to make available and to utilize the

$60,000.00, budgeted in the fiscal year 1998-1999 budget for the.

necessary repair and maintenance of the Flunme.

2. Paragraph 13 is hereby delated i its entirety and sub-
stituted with the following:

w13, fTerm. The term of this agreement shall be for
‘twenty-six {26) years commencing January 1, 1374 and
terminating on December 31, 1999; provided, however,
that this agreement may be extended from time to time
by mutual agreement.?

3.  save and except as amendad herein, the Memorandum, as
: previ.ously amanded, shall remain in full force and effect.

IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

[ ada p
Its E: cuti\ra vi President

Alyso‘n J. Tamura
Its Becretary .

HC&S:

A&B-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

ada
Its SEniot ce fresident

Alysoh J.(Jakanmura "
Its Secretary

Fomersd -2
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o BWS:

BOARD OF WATER SUPPLY

COUNTY OF MAUIL

.

—
~

Robert Takitani
Its Chairperson

APPROVED AS TO FORM

AND LEGALITY: (/} -
et

Gary W. Zakian [

Depuly Corporation Counsel

County of Maui

TIereas -3~
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STATE OF HAWAII )
} ss.
COUNTY OF MAUT )

on this M'P" day of Decenmbsy, 1998, befors me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the
seal affixsd to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed

on behalf of said corporation by authority of its Board of

Directors, and the said officer acknowledged sald instrument to
be the free act and deed of sald corporation. .

IN WITNESS WHEREOF, I have hersunto set my hand and oi:"ficial

s K W

Notary public, State of Hawali

My commission expires: q]:a(;v_ooo

STATE OF HAWAIL
CITY & COUNTY OF HONOLULU )

8s.

on this 27 day of December, 1998, before' me appeared
ALYSON J. NAKRMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawail corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged said instrument to be the free act and

deed of sald corporation.
IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
" Lo /%A/iﬁf/
‘\‘\\\3:;&5,{',";%% Notary public, te of Rawalil
& e 2%
¥ No, “2% My commission expires: _ Z/5/bz
fofag s, %iEE _
S TN LiZs
C@ %00ninss® $§
M, L
TRmemed
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' STATE OF HAWAYI

)
) ss.
COUNTY OF MAUI )

on this e'l.ﬂ'k‘-’ day of December, 1598, bafore me appeared
€. STEPHEN HOLREDAY, to me personally known, who, being by me duly
sworn, did say that he 4is the Senior V{ce President of
A&B-HAWAIX, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawail corporation, that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
offlcer acknowledged said instrument. o be the free act and deed
of said corporation. .

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

|2, @Dﬁ(w ﬂmw,

Notary Public, SEate of Hawail

My commission expires: ‘EIIOZR.DOD

STATE OF HAWAIX )

) ss.
CITY & COUNTY OF HONOLULU )

on this -’"fﬂ’ day of December, 1998, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR . COMPANY, a
Hawaii corporation, that the seal affixed to the foregoing
instrument is the corporate sesal of said corporation; and that’
sald instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument to be the free act and deed of said
corporation. .

IN WITNESS WHEREOF, I have hereunto set wmy hand and official

seal.
(St . s .
& ‘_if.f';"'% Lotrae) //%gfx«é-/
& e}g ’ Notary Public, StAte of Hawall
3- aﬂe Nz
g L A E%; My commission expires: _z/45/22
3 H
L2 YBic S : :
%"f} ——
% (Xle ™
"’”lmlz}:ﬂ“‘“\\“
Pmeeact
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STATE OF HAWAIX )
) ss.
COUNTY OF MAUIL
/999 '

on this 6T gay of Bs% before me appaared
E@WK‘@% , to me personally known, wha, being
y me du sworn, d say that l_«gg{_ is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal

affixed to the foregoing instrument is the 1awful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was

signed and sealed op bebalf of the said BOARD OF WATER SUPPLY,
and the said 7-) s acknowledged the
said instrument to be the free act and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official

éar_y_yu%l State of Hawall

P74
§ . My co Zion e:t:;f.’n."r@r-_\s—:S> 2/ G/ 2002

seal.

Iomensok
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DEC~38-1993 14‘.‘;5 ( DEPT. OF WARTER SUPPLY ( 688 276 7833 P.02/85

- ' : SRVENTH AMENDMENT To
AR L MENORANDUR OF UHDERBTANDING

THYH AMENDHERT, wade and emtered lnto this 77 gy of -
Dagexbar, 1999, and offective a8 eof Dacember 31, 1895, by and-

en ZAST MAUT IRRIGATION COMPANY, LINITED, a Hawal{ corpora=-
tlon, whous business mailing addrags is ¥, 0., Box 286, Puunens,
Hawail 96794, referxed to gd PEMI," ALB-HAWAIT, INC., through its
divizien, RAWATIAN COMNERCIAL & SUGAR COMPANY, a Hawaii corpora-
tion, whose mailing address is ». 0. Box as6, Fuunene, Hawaii
- 96784, roferrad to as "HTES,".and the BOARD OF WATER SUPPLY of
the ceunty of Maul, vhese yziueipu ug‘ll,aeo of buainess and mailing
addrass is 200 8. High Strest, Wailuku, Hawaii 56793, vaferred to

as "BN8,"
HITNRIERZIm

WHERZAJ, on Desewber 31, 1973, EMI, HCLS and BWS entoved
into that asrtain Hemorandum of undsrstanding, which subssguently
vad amsnded by an Anendment dated Kay 1, 1992, Second Amendment
dated April 25, 1994, Third Anendment dated JonuaYy 3, 1996,
Fourth Amendment dated Decenmber 30, 1996, eannt Re 1573
Hemorandum of Undarstanding, Ropaire to Waikamol Water Bystenm,
Construction of Remervoir at Xamole Weir datsd Maveh 21, 1996

- (Y1396 Agqrasnent®), Addendum te PFourth Amandment  dated Hay 8,

(" 1997, Pifth Amendeent dated Jamuary 20, 1998, ap2 Sixth Rmsndment

s dated Dacember 28, 1998 (tha Hevorandum of Understanding, as se
anended, is horveinafter raferred ¢o a3 the “Henorandun®}
relating in part to the collsction and aelivery oz water by EME
to BHs, and to the cperation, nmaintenawoe and repair of the

Waikamol water system; and
YHERBAS, tha term of the Homerandum ia scheduled €o termis
nate an Dacanbsz 31, 1999; and ]
WHEREAY, tha partics herate dagirs to axtend the Mamorandum
for a poricd of two nonths;

NOW, THEREFORE, in conaidnrieioh of the mutuxl promises and
agreemants hereinafter met forth, the parties agrss nl;rfouowaz

1., baragraph 13 of the Msmorandum is hareby deleted in its
entiraty and substituted vith the Zollewing:

"13. Term. The term of this agreement shall be for
twonty-six (26) years and two (3) Tonths commencing
January 1, 197¢ and terminating on February 29, 20007
providad, hoveyar, that this agreement may e extonded
frem tiva to tima by matual agreement.?

2. Save and except as amended hargyin, tha Memerandum, as
previously auunded, shall remain in full fores ond affent. .

=
. ! Bacxal=12nse
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’ DEC-38~1998 14:1S5 ¢ DEPT. OF WATER SUPPLY 863 278 7833 P.@4/85

o BTATE OF HAWAIT

)
* ) §8.
CITY & COUNTY OF HOROLULU )
ar

on this P day of Decanbor, 1599, befors ma appedrsd
G. STEVHEN HOLABAY, to me perachally knowm, -who, bsing by ma duly
aworn, did say thst ha is the Presidant of EAST MAUI IRRIGATION
CONPANY, LINITED, a Hawaii corporation; that ths asal affixed to
the :o::gotug ingtrumsnt is the sarporate ssal of said corpora=
tiony that gaid instrument vaz signed ard ecalad on behalf of
said corporation by authority of its Bosrd of Diractors, and the
said offivar acknawledgad said instrument to bs the freg act and
dsud of said corporatien.

IN WITNESS WHIRBOY, I have hargunto set ny hand end cf2icinl

T . : '
?’% %M /i %‘AJ ALEBN 3, MIYAHATA
7 Nop, % ptary =, of Hava :

<,
S .
e i 5 Hy comniasion expirves: gz

O‘.\.‘",""
2 HAaWA —_—
%""lnu‘::'l\::{uﬂ“m ,

sedl.,

STATE OF RAWAIZ ; es
CTTY & COURTY, OF HONOLUEZ )

on this J%% day of Deuambar, 1993, bafore me appaared
ALYSON J, NAKANURA, to me peroonally known, who, being by me duly
svern, did say that ghe is the Secretary of BAST MAUI IRRIGATION
CONPANY, LIMITED, a Havwail corporation; that the saal sffixed to
the £ ing ingtruxant is the oTate seal of said cotpora~
tiom; that said instrument vas signad and sealsd on bahalf of
said cozzmtian By author!.t{ of ity Bosrd of Dirscters, and the
said officor acknewledgad sald t to be the friea ast and -
dead of sald corporvsticn.

IN WITNESS WHERBOF, I hava heoreunto sst my hand and official

seu. . .
u?.a No,:'"-?ﬁ Hotary rublic, Sate of Haws
ST YN YiRk
4 Eo ] fi}; My commisgion expives;’ ?Z“'éz_ :
t“i,.. ‘lc . 'J g : .
Naian &
“ HARY
. TinwaYeliatee L x L
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" DEC-30-1S99 14:16 DEPT. OF WATER SUPFLY . 868 270 7833 P.85/06

STATE OF HAWATL

)
. ; ss.
CITY & COUNTY OF HONOLOLU

on this 297 day of bgcimber, 1999, bofére Wa appesred
G. STEPHEN HOLADRY, ‘to ne perscnally knowm, who, being: gs duly
oworn, did say thet he is the Sonier Vice president of
AGB-HAWALIY, INC,, through its division HAWAYYAN CONMEBRCIAL &
SUGAR CONPANY, a Hawaii corperation; that tha seal affiwved to the
Zoragoing inatruvent is the copporate seal of .said corperation;
and thet said ingtrument wae cigned and sealsd on badalf of sa
corparation by uuthe:it{ of itu Board of Directors, and:the said
officsy acknowladgad said instrumant te ke the free act and dadd
of said corperation.

IN WITRESS WHERTOF, I have hereunto set my hand and official

seal WATRIRF
N,
BV HOY Y s o oA o) MISEA S ITANAS

£

YU BB
'q'\"... tlc ‘...v' . .
O tveseet &5 Wy comnizsion expireas 7‘@&2
HAW:“\},,»

rp

4
1
1
(]

STATE OF HAWALX

)
; 58,
CITY & COURTY OF HONOLULY

on this A97Y duy of Poesenmbar, 1955, bafore me pared
ALYSON J. thm, o ne &1lly known, who, being Byﬁ duly
zysrn, did asay that she gs thes Seorstsry of AUB-HAWAIL, INC.,
thro ity division HAFAIIAN COMMERCIAL k. SUGAR CONPANY, a
Hawail corporation; thast the seal affixed to the forsgoiny
instrument is tha corporate sesl of said corporation; and thet
sald instrumant wge signed and genled on behalf of said corporn-
tien hy authovity of its Board of Dirsscters, and the waid officer
aolmw&:ggm said instrument to be tha free act and deed of gaid
corporatien. .

IN WITHRESS WHEREOF, X have hercunto set my hand and ofFiaial

senl,
aysnsienty, . ¢
@“‘&\&Eﬂﬁ"% L) %:ﬁ;' é ) ALEENS, oAty
é"”.v",m"v-i!?;fi Notary Cp of Hawall _
CHERNY '
o °0¢,; % S5 My comnission expizes: Dtz
w&«-..uv""a 3 C
\Y
. 0”0&%&%\“\“&#
Toretni=12/3080 -l
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DEC-30-1999 14:16 ( DEPT. OF WATER SUPPLY

1130y

STATE OF BEAWATLX
COUNTY OF HAUI

on this ST of Usgteaber, 1993, DOTors =s. appgeared
'i?ohu\-E @%‘ S ) {u;som{uy known, whn?pbviny
Y e auly auord, £ iz the Chaiwparaon of  the

a3y
BOARD OF WATER SUPTLEY of tha County of Haui, and that the ssal
affized to tha forageing instrument i3 the lavful sea)l of the
sald BOARD OF WAPER GUPPLY, and that ths pafd ingtrumant was

signed apd wealed on mu of did BOARD OF WATER SUPOLY,
and the =aid avknowlsdgod the
said instrument B the fFas act an of the said BOARD OF

WATER SUPPLY.

] ss
)

N IN WITNESS WHEREOF, I have hereunto met my hand and official
seal, .

e o e <, S of HawAal

TE Hy commission axpives: £/79 (2205
~ 5 : :
Nomaazam -
) TOAL P26
89
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S EIGHTH AMENDMENT TO
- MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered- into this 29] day of
March, 2000, and .effective as of February 282, 2000, by and
between EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corpora-
tion, whose business mailing address is P. 0. Box 266, Puunene,
Hawaii 96784, referred to as "EMI," ALEXANDER & BALDWIN, INC.,
through its division, HAWAIIAN COMMERCIAL & SUGAR. COMPANY, a
Hawaii corporatlon, whose mailing address is P. O. Box 266,
Puunene, Hawail 96784, referred to as "HC&S," and  the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 200 S. High Street, Wailuku,
Hawali 96793, referred to as WBWS,® : :

HITNESSETE:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS enteyed-
into that certain Memorandum of Understanding, which subs&guently
was amended by an Amendment dated May 1, 1992, Second Amendment
dated 2pril 25, 1994, Third Amendment dated January 3, 1996,
Fourth Amendment dated December 30, 1996, Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamoi Water System,
Construction of Reservoir at Kamole Weir dated Maxch. 21, 1996
("1996 Agreement®), Addendum to Fourth Amendment dated May 6,
1997, Fifth Amendment dated Januvary 20, 1998, Sixth Amendment
dated December 28, 1998, and Seventh Amendment dated December 29,
1999 (the Memorandum of Understanding, ‘as so amended, is
hereinafter refarred to as the "Memorandum!), relating in part to
the collection and delivery of water by EMI to BWS, and to the
operation, maintenance and repair of the Waikamoi water system;
and

WHEREAS, the term of the Mewmorandum is scheduled to termi-
nate on February 29, 2000; and

WHEREAS, the parties hereto desire to extend the Memorandun
for a period of two menths;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

1. Paragraph 13 of the Memorandum jis hereby deleted in its
entirety and substituted with the following: L

“13. Texm. The term of this agreement shall.he Ffor
twenty~-six (26) years and-four (4) months comhencing
Janwary 1, 1974 and terminating on April 30, 2000; °
provided, however, that this agreement may be extended
from tipe to time by mutual agreement.®

{ 3 4 2, Save and except as amended hefein, the Men;&randmn, ‘as
previously amended, shall remain in full force and effect.

Rrnciw0IRG
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IN WITNESS WHEREOF, the parties hereto haye ocaused this
instrument to be duly executed on the date first above written,

APPROVED AS TO FORM
AND LEGALXITY:

EAST MAUI IRRIGATION COMPANY,

P!
Its Prasident

G f il

. Kreag
ts Assistant Secretary

HC&S:

ALEXANDER & BALDWIN, INC.,
THROUGH ITS DIVISION, HAWAXTAN
COMMERCIAL & SUGAR COMPANY

f%%&@;égﬁ

Its Vice Preasid

Jdhn P. Kreag
Its Assistant Treasurer

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

—_—

Robert Takitani
Its Chairperson

Howar% M. ﬁushim
Deputy ation Counsel

County of Maui

T3manB~032200
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3 STATE OF HAWAXI
- Méul

& ezmy & COUNTY OF HeNeruiy

88.

: Aprit v+ .

on this 14 gay of ‘Mawen, 2000, beforé me appeared °

G. STEPHEN HOLADAY, to me personally known, who, being by me duly

sworn, did say that he is the President of EAST MAUI IRRIGATION

COMPANY, LINMITED, a Hawaii corporation; that the seal affixed +o

the foregoing instrument is the corporate seal of said corpora-

tion; and that said instrument was signed and sealed on behalf of

said corporation by authority of its Board of Directors, and the

said officer acknowledged said instrument to be the free act and .
deed of said corporation. . : . -

IN WITNESS WHEREOF, I have hareunto set my hand and official
seal. . : .

Yalwe L. Noakashinea
L _6 . Notary Public, State of Hawaiil

My commission expires: & JS'ZDD

STATE OF HAWAIX )
MAul ) ss.
~ GEF¥-& COUNTY OF HONOHLULY )

* porin ob/
on this ‘4 day of Merch, 2000, before me appeared JOHN P,
KREAG, to me personally known, who, being by me duly sworn, did
say that he is the Assistant Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged said instrument to be the Ffree act and

deed of said corporation. v

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal, . .

Vol 2 Nalsobipme) .
. Valevie- C. Nakbesh'mq
L &, Notary Public, State of Hawail

My commission expires: S s / d0

23momnB 031220 ~3
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STATE OF HAWAIIL M)
MAut
CIT¥-& COUNTY OF HONSeHBLU

ss.

% x f-.‘ M) )

on this _{4¥" day of Mawrch, 2000, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Vice President of ALEXANDER &
BALDWIN, INC., through its division HAWALIAN COMMERCIAL & SUGAR
COMPANY, a Hawaiil corporation; that -the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
coxporation by authority of its Board of Directors, and the said’
officer acknowledged sajid instrument to be the free act and deed
of said corporation.

.r Nt

IN WITNESS WHEREOF, I have hereunto set my hand 'and official
seal.

Yebere. 7. Nettoon) :
' - Valere L. NaEashina -
L ,5. Notaxy Pubiic, State of Hawaidi,

My commission expires: & [2$/00

STATE OF HAWAII )
Mimr o+ ) gs,

GIR—§ COUNTY OF HONOLUEU 3. .
] r“) .

on this 14 gqay of March, 2000, before me appeared JoHN P.

KREAG, to me personally known, who, being by me duly sworn, did

say that he is the Assistant Treasurer of ALEXANDER & BALDWIN,

' INC., through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a

Hawali ocorporation; that the seal affixed to the foregoing

instrument is the corporate seal of said corporation; and that

said instrument was signed and sealed on behalf of said corpora-

tion by authority of lts Board of Directors, and the said officer

acknowledged said instrument to be the free act and deed of said
corporation. . .

IN WITNESS WHEREOF, I have hereunto set my hand and official
~. seal. .

ﬁx—&hj{/ 5‘0 - ﬁMMJ
Valowre L. slakadsShima
LS. ) .Notary Public, State of Hawaii

My commission expires: 54])‘7, 20

Tomeras-0373000 -4-
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-~

STATE OF HAWAILX )
) 8s.
COUNTY OF MAUIL )

on  this _28% day of March, 2000, before me appeared

Ro be st 1okt , to me personally known, who, being
by me duly sworn, did say that _[je~ is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixad’ to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed_on behalf of the said BOARD OF WATER SUPPLY,
and the said _ Rebesrt “Te Tk acknowledged the
said instrument to be the free act and deed of the said BOARD. OF

WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

(g Notary Public, State of Hawall

My commission expires: #1191 2002

T3memeB-03/230 B
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