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From: Mike J. Molina

Sent: Monday, August 05, 2019 3:24 PM

To: GET Committee

Cc Maria C. Ornellas; Stacy N. Takahashi; Shelly K. Espeleta;
Gary.Saldana@mauicounty.us

Subject: FW: Maui County Council Review of BofA Commitment to provide mortgages for
native Hawaiians

Attachments: BoA-Letter to Chair Molina & Members of the Governance, Ethics and Transparency
Committee.PDF :

Please transmit attached testimony to GET item 19.
Mike

From: lvan Lui-Kwan <iluikwan@starnlaw.com>

Sent: Monday, August 05, 2019 3:20 PM

To: Mike J. Molina <Mike.Molina@mauicounty.us>

Cc: Shelly K. Espeleta <Shelly.Espeleta@mauicounty.us>; Gary.Saldana@mauicounty.us

Subject: RE: Maui County Council Review of BofA Commitment to provide mortgages for native Hawaiians

Aloha Councilmember Molina,

I will be in attendance at the referenced meeting on August 6 to represent Bank of America (BoA) with respect to
the matter of the $150 million commitment.

Please find attached my written testimony with respect to the proposed Resolution Encouraging The State Attorney
General To Employ Outside Counsel to Pursue Legal Remedies For Fraudulent Bank Activity.

I will not be providing testimony with respect to the proposed Resolution Authorizing The Employment Of Special
Counsel To Pursue Sanctions And Other Remedies For Fraudulent Foreclosures for the following reasons: (1) | have
no information on the subject matter of the proposed resolution; (2) the content of the proposed resolution does
not provide BoA with sufficient specific information to enable it to effectively respond to the proposed

resolution; (3) items (1) and (2) are exacerbated by the shortness of time to respond.

Mahalo nui for your kind invitation.

Aloha,
lvan M. Lui-Kwan

From: Mike J. Molina <Mike.Molina@mauicounty.us>

Sent: Friday, August 02, 2019 1:27 PM

To: lvan Lui-Kwan <iluikwan@starnlaw.com>

Cc: Shelly K. Espeleta <Shelly.Espeleta@mauicounty.us>; Gary.Saldana@mauicounty.us

Subject: Maui County Council Review of BofA Commitment to provide mortgages for native Hawaiians

Per our discussion, | would respectfully request your consideration for participation in the attached meeting,
Tuesday, August 6, 2019 in the Maui County Council Chamber at 9 a.m.

The Maui County Council’s Governance, Ethics and Transparency Committee will have representation from DHHL
and Na Poe Kokua at the meeting.



To receive a balanced discussion on the matter we would respectfully request representation at the meeting from
BofA.

Thank you for your consideration of my request.
Mike Molina

MICHAEL J. MOLINA, COUNCILMEMBER

Makawao, Haiku, Paia Council District

County of Maui

Wailuku, Hawaii

NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY THE INTENDED RECIPIENT(S) OF THE TRANSMISSION, AND
MAY BE A CONFIDENTIAL COMMUNICATION PRIVILEGED AND/OR OTHERWISE PROTECTED BY LAW. UNLESS AN
ENGAGEMENT AGREEMENT IS SIGNED BY OUR FIRM AND THE RECIPIENT, THIS E-MAIL SHALL NOT CREATE AN
ATTORNEY CLIENT RELATIONSHIP BETWEEN OUR FIRM AND THE RECIPIENT. IF YOU RECEIVED THIS E-MAIL IN
ERROR, ANY REVIEW, USE, DISTRIBUTION, OR COPYING OF THIS E-MAIL IS STRICTLY PROHIBITED. PLEASE NOTIFY US
IMMEDIATELY OF THE ERROR BY RETURN E-MAIL AND PLEASE DELETE THIS MESSAGE AND ANY COPIES THEREOF.
THANK YOU IN ADVANCE FOR YOUR COOPERATION.
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August 5, 2019

The Honorable Michael J. Molina, Chair
Members of the Committee

Governance, Ethics, and Transparency Committee
Council of The County of Maui

Kalana O Maui Building, 8 Floor

200 South High Street

Wailuku, Hawaii 96793

Re: Bank of America’s Commitment to Provide Mortgages for Native
Hawaiians on Hawaiian Home I.ands (GET-19)

Aloha Chair Molina and Committee Members:

I represent the Bank of America (“BoA”) in Hawaii. Please allow me to provide you with
information regarding the above-referenced agenda item. The attached information shows the

following:

1.

Correspondence acknowledging agreement among the BoA, the Department of
Hawaiian Home Lands (“DHHL”), and the Federal Reserve Bank of Richmond as
follows:

a. Modification of the BoA’s lending commitment to allow other initiatives
besides residential mortgage loans to be counted towards BoA’s $150 million
commitment.

b. As of November 6, 2003, the parties agreed that $69,391,573 will be counted
towards BoA’s $150 million commitment, and leaving $80,608,327 as the
outstanding amount of the commitment to be fulfilled.

c. Establishment of a going-forward working relationship structure with DHHL
for BoA to satisfy the remaining $80,608,327 of BoA’s $150 million
commitment.

Correspondence with a report dated July 20, 2007 from BoA to DHHL
summarizing loans, grants and investments that BoA’s $150 million commitment
has been satisfied.

Letter from DHHL dated October 3, 2007 and signed by Ben Henderson, Deputy
to the Chairman, on DHHL letterhead stationery acknowledging that BoA’s
$150 million commitment has been satisfied.

March 6, 2019 letter from Hawaiian community Assets to the National Community
Reinvestment Coalition which synergizes with the documentation that shows that
BoA’s $150 million commitment has been satisfied.

Pacific Guardian Center, Makai Tower * 733 Bishop Street, Suite 1900 * Honolulu, Hawaii 96813
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The Honorable Michael J. Molina, Chair
Members of the Committee

Governance, Ethics, and Transparency Committee
Council of The County of Maui

August 5, 2019

Page 2

Summary of the Burmeister v. County of Kaua'i case which supports the legal
conclusion that Ben Henderson, Deputy to the Chairman, in the October 3, 2007
DHHL letter to BoA had legal authority to bind DHHL with the acknowledgement
that BoA’s $150 million commitment had been satisfied.

BoA Has Provided to Governor David Ige Documentation that BoA’s $150 Million
Commitment Has Been Met.

a.

Officials of BoA met with Governor Ige in his office in the State Capitol on
January 25, 2019, and in Washington D.C. on February 22, 2019 regarding the
$150 million commitment.

The purpose of BoA’s referenced meetings with Governor Ige was to provide the
Governor with documentation to substantiate BoA’s fulfillment of its $150
million commitment.

BoA did provide to Governor Ige documentation which substantiated that the
$150 million commitment has been met by BoA.

Mahalo nui for considering the position of BoA.

Enclosures:

2097559 1

Aloha,

S

Ivan M. Lui-Kwan

Color Code References to Correspondence among DHHL, BoA, and the Federal Reserve
Bank of Richmond '

December 15, 2003 Letter from DHHL to Federal Reserve Bank of Richmond

December 15,2003 Letter from BoA to DHHL

March 16, 2007 Letter from BoA to DHHL with report dated July 20, 2007 Summarizing
Loans, Grant, and Investments that BoA’s $150 million commitment has Been
Satisfied '

October 3, 2007 Letter from DHHL to BoA stating: “The Department of Hawaiian
Home Lands (DHHL) is therefore pleased to formally acknowledge that the
$150,000,000 commitment has been met by Bank of America.”

March 6, 2019 Hawaiian Community Assets Letter

Burmeister Case



Color Code References to Correspondence among DHHL, Bank of
America, and the Federal Reserve Bank of Richmond

BoA and DHHL agreed to modification of BoA’s lending commitment to allow
other initiatives besides residential mortgage loans to be counted toward BoA’s

$150 million commitment.

Establishment of a going-forward relationship structure with DHHL for BoA to
satisfy the remaining $80,608,327 of BoA’s $150 million commitment

Reference to Ben Henderson as a major participant in the process

FThe Department of Hawaiian Home Lands (DHHL) 1s thei‘éﬁ‘giﬁ‘l—éféﬁs"gan%a
formally acknowledge that the $150,000,000 commitment has been met by Bank of

2097626



December 15, 2003 Letter from DHHL
to Federal Reserve Bank of Richmond
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A, Linwood Gifl, II ‘Via telefagsimile to 804-697-4021;

Viee Pregiden x Hard-ropy to follow. ’
Federal Reserve Bink of Richmond
701 East Byzd Street.

Richmond, Virginia 23261-4528
Re:  $I50 Million Commitnent in Suppoit of Native Hawaiisn Honsing -

Dear Mr. Gifi::

The Hawaiian Homes Commission {*Cormmission”) requess your cansidération of the
commients below in conuection with the proposed merger of FleetBoston Finanelal. Corporation
with and jnte Bank of Arnerica Corporation (“BoA")withi BoA being fie surviving
corporadon.  The Commission is equesting that any order approving fhe raergey inclade a
specifi¢ direttive 10 BoA: to complerely fAtlfill the.

o Bo. . $150 million lending commifment first
edtablished in 1994, and to comply with cermaiin stéps arriedlaced in thiis lexer.

Background o the Cormmissioi..

‘The mission of the Cormmission is-10-manage the Hawatian Home Laods fuse.
effectively,. and to develop and deliver lands to native Hawaiians. The trust is noigie in'part,
because it was established by Congress pudsuanr to the Hawaiian Hames Commission Act,

1920, 42 Star. 108 Quily 5, T021).!

! g surrently Stated, the purpose of the Hawiish Homes dammissiqn,m s fallows:.

() The Congiess of the United Stazes ind the Sl of Hawail dedlars that-the policy-of
thls Actiz'm enable native Hawailans 10 rem 1o thelf Yands i oder to Tilly suppore sclf-
sufticloney for nadve Hawaiiais and the self-delsrmination of native Hawsiians in the _
Rdmipistration of this-Ary, and the preférviton of the Vahuss, tradiiths, and culiure of natlvs

Hawadiinns,
(b} The piincipal pirposes of this.Act includs bur are not mited 1o;

3
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__The palicies and initiatives of the Comumission are irnplemented by the Départment of
Hawaiian Home Lands (“OHHL"™). “The DHHL also provides administrative and operationsi
support ta the Commission. '

The undersigned chairmak of the Commission serves as the director of the Department
of Hawaiian Home Landg (“DHHL®), and is'in chazge of the day-10-day adminisrrarion and
operation of the DHFET..

Brief History of the $150 Million Lending Commitinent,

In 1984, BoA sought regulatory approval to acquire Liberty Bank, Henolult, Hawail,
The order issued by tie Board .of Governors of the Federal Resexve Board (“FRB”) approving
the acqyisition, effective May 31, 1994, raferenced the 3150 million lending commiiment as

follows:

(3} ‘Esmblishing a permancay lend base for the heneflt And lise of native Rawniians, upon-
~ which they Tay live, farm, ranch, and atherwiss engaps In commarcial of jndustaal
-or any other achivities ds dvthorized iy tifs Aot

(%) Placiag native Hawaitans on the lands sar.dside under thig Act in'» provupl dnd
ciicionr manger sid Assuring long-term tenuney 10 benaficarien of this Aceand thhif
Siedsnsors; } ' '

{3) Pinventing alievatlon of the e title to the Iands sat aside under this Act so thasthese
lands will always be beld in toust for continued vse by narive Hawiifons in
‘perpeity; '

@) Froviding adequite atnounts of water and supporiing infrassucture, $o that
hotiestead lands will always be wieble and aecessibles and .

{3} Providing finanelzl sipport and rechinjea] assistanci o narve Hawzijian beneficlaries
of thiy Act so thar by pursuing swalegics to-enhanee economic self-sufflcléncy and
promote communily-bis=d development, the tenditions, cullure aad quility of life of
narive Fawollans shall be foreyer ssl Bsusiining,

() Tn-recognision of the Solamy rust erented by this Act,.and the historical FOVEIANIPDT tO
goverament relutionship betwesn the United Statzs and Kingdom, of Hawaif, the United Siates and
the:Srate of Hawaii icreby acknowledga the trust esiablished tnder this Act and alfrorheir )
Etuciury duty ra faithfully ddminlster the provisions of this Act.on bchalf of the native Hewsiiun
beneficinges ol the Act,

(8) Nothing in this A<t shall be consreaed to: ,

(1} Affect the rights of the descendanis of the fndigenous citizens of the Kingdom, of
Eawaii'to seek redress of ary wronpfil astivivlas.zssociated with the avertyow of
the Kingdom of Hawadi; or , A

{2) Alur the obligations of the United States and the Swie of Hawaii to carey oue disir
‘public rrustresponsibilides under seotion § of the. Adidssion Act o native
Hawpiians aud otier duscendans of the indigenous eltizens of the Kingdom of
Hoawuii.
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Decepaber 15, 2003
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“Ipep
Bank of Ameriea FSB recenily annqunced g coiprehendive program to
enhance service to the native Hawsiian and Filipino tommunities. The
program includes & four-year commitment 1o provide $150 million i
residendal morwage loans for native Hawatians sceking honsing on
Deparnment of Hawaiizan Home Lands (sic). (Emphasis added.)

o This $‘i‘5.q miflion lending copimitoent (1 snditig Coniiitment”) played a significant
tole in facilitarinig the favorabla consideration of the acquisition of Liberty Bank:

As discussed in this order, BankAmerica plans to increase {ts GRA-related
lesiding in Hawaii. The Board believes thar thise plans, when viewed ig
the conrext of the oufstanding by satisfactory performance yarings for
BaokAmerica's sabsidiary banks, support approval of tlifs applicarion,

Order at pp: 21-22.

_ During the perfed after May 31, 1994 unfil 1997, efforts were expehded by BoA and
DHHL o realize the full potential of rhe Lending Comminment. “Withoilr repeating all the
cfforts, and xecouming the fits and stares, suffice it to say that the fulfiliment of the Lending
Commitment fell shear of the expectariois of both DHET. and BoA. '

. As axeslr; 1o facilitate {ts fulfiiment, BoA dad DHHL agreed 1o a modification ofthe
Lending Comminnent ro-allow other initiatives besidés tesideritial mortgage loans to he
counred rowards the 3150 miltion awodnr, These inftiatives instaded radtrers such ag the
provision of construetion Joans o DHHF at below rarket terms, sponsorship of and assistance
To DEAL in connecrion with securing hovsing grants, and fostering 1he partieipation of persoas
inBoA's Leadership Academy, o

. Despire the addirion. of these inirjarives; the Lending Commiitment was rior Complerely
Aulfilled within 1he four-year pedod, “The Lending Commitent did 1ot £xpire 2s a result,
Rarher, the Landing Cimmiment was renewed in‘conneérion with the effort of NarignsBank
Corporation. rerge witk BankAviesica Corpordgen. In the order approving the merger;
effective August-17, 1998, the ‘FRB specifically noted thay New BankAmerica would Lionos all-
puzstanding CRA. commitmenrs, including the $150 roillicn commitment:

NatjonsBank gldo hag stated that New BarkAmericd would honior all of the
outstanding CRA. commminments thar NafionsBank and BinkAmerica have
with 'states and commppity groups, iHeluding BaskAmerica’s mommiment
¥0.provide $40. milliox in anial charirable confributions and ro provide
$150 sillion fn Joins in Hawail, (Emphasis added.) '

NaridpsRank Ordey atp. 62,
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Page 4

Ta date; despite the 'passage of almost 10 years sifee the Lending Commzitment was

first established, BoA has fulfilled legs than 50% of the ‘commitment, leaving just.over $80
xiillion yeroatuing unfulfilled >

<. Relfef Requested. ‘
A bank’s fulfillment of 2 GRA Jending comunitment shonld nor be lightly ser aside, vox
sheuld disregayd dr even avaidance of such s commitment by a hank be condoned.?
: Given the lengthy passage of time since the Lending Commuitment was originally
established, and the level of non-performance og the commitrnént 1o dare, the Commission
requests: that.any order dpproving the proposed merger include a specifie directive 1o BoA 1o

complerely fulfill the $150 million lending.

The Comniission believes that on & going-forward basis , fulfillment of thé Lending
Commitment will bést be accomplished by establishing = direct Working relativnship berween
DHHL and BoA. Accordingly; the Commission further requests that any prder approving the
proposed merger fuclude u specific dirsctive 1o BoA 1o comply with the following steps:

1. BoA shall assign 2 'Senior Chient Manager who will 4ct &s #is primary
wontact polnr for DHHL as wajl a resource in the asjessment of busineds oppormpities by
DHHL. '

2, DHHL shall designate statf personnel to secve ‘as ite primary contact point

Bop, gereed that anly-$§69,391,673

* I n mocling betwicn DHEL and BoA held an-November 6, 2003, _ . y
will-be countad toards the §150 million commirment, therably feaving $80,608,327 as the outstanding
smount of the commirmant to br fulfilfad. '
? Inlta 3994 order approving the dcquisidon of Liberly Bank by HoA, the FRB zppiitcd BoA afirs sxpecailon thar
Boa will- fully implement fis CRA Ipifiatives:

The Booard expscee Bank of American F55 wfully implemient ils' CRA inf¥rtives dnd to
coftine 10 fmprdve jig CRA, performanee; including its hotso-rolaing ending, ir all of s
delineatad soramuniting, dnd 16 kildress the fsyyes rnised by ihe OTS-in- s mastresent CRA
‘pérformance: examinagon,. The Board will centine to moniior Jmplementation by Barik off
Amexica FSR ofan effectivo CRA program in Hawaii, and will tke this roview inte-acconat in
fugure ypplicatians w egtablish a dépository faeility. In thié regard, the Bodrd fequirés as.a
conditisn of ili uedon inthis.case, thay BunkAmetica sibmit o the Fedare) Reserva Bank of San
Fraseiseo copies of sny reports ulmiteed 16 the QTS in connerdon With Benk of America ESB s
CRA performance, including the rasulis of its tending pragran and initistives and ity prograssin
incicasing the levels of i landing 1o Jow- and modrateincomes.and miteniy individials and
comivunites. -

Order atpp, 22.23.
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A. Linwood Gill, IIT
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Page 5

for BoA. The stff parsonnel will be k:nowledgeahlc a5 regards DHHL s proposed initiatives,
including but not limred to maiters relating to pioject finatcing requirements, apd regidential

morngage lending requirements.

3. BoA's Senior-Client Manager and the DHHI"s staff personnel shail
.tmgage in discussions on as frequent a basis as'possible to fasilivate BaA’s fulfillment of the
Lending Commitment. These discudsions shall include bt not be livhited to:-
()  Identifying, discrssing, 4nd exploriag new opportuiities to facilitare BoA's.
fulfillznent of the Lending Comnitient;.

Tmplementadon of oy the statis of pending projects in which BoA is a participant;
(iify. Exploration af altemanve rosagures. that DHHL may. propaseto facilitate the: abifity

of BoA. 1o fulfill the Lending Caniinitoaent; sich a3 1mplemenung terms -and
cnndmens or lending oppormunities wWhich are advantageons 1o DHHL, or eve

‘measures to accelexate BoA's fulfillment of the Lending Comimitmient,

4, BoA shall give favorable consideration to apy readonable and appropriate
financing opporwmity to faciiitdte its folfillment of the Lending Connnjttnan,;.‘ In tis regard,
to iimediately move forward, BoA shall contcr DHHL to schedvle a meering w disenss
possible financing opportudities in support of native Hawaiian honsing, Telated performance

benchmarks, and other appropriate matrers.

 Thank you in advance for your fayorable corisideration. of this Jetter. Should you hivs
any questions, please do not hesitate 1o contact me immediately.

(i)

Very &uly yours,

I

Micalt Kane, Chajrman.
Hawaiian Homes Commission
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December 15, 2003 Letter from BoA to
DHHL
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‘ Bankofnmlencaw

‘Banl of Ambrics

Uouglas B.'Woodn.iff- A
‘Presidsnt MD1-800-13-23
gommunity Development Banking §00 Maak;llszm_et
- 51, Loufs, MO 633012506
December 15, 2003 = ' ’
Tl 314.466.5170

Fax  314464,1918.

M. Micah-A. Kane, Chairman
Hawailan Homes Commissien.
P.0O. Box 1879
1099 Alakea Streét, Suite:2000
Honoluhy, Havwali 296805-187% )
‘Dear Micah:
Re:
It was a pleasure-meeting with'you, Ben Henderson, and Kgu]apa:Park,in::Hundlﬁiu; Aswe
is posefs] of sending this letterto your are; (1Y fo confiom that Bank of Ameérica will
fulfill jts CRA-related lending commitment referred to-in the Order issued by the Board of
Govemors of the Federdl Reserve Roard; effective May 31, 1954, in connection with Bank of
for-approval to acquire Libenty Bank, Honolulu, Hawaii, as well as in subsequent

America's request : ;
correspondenoe, and: (2} to set forth an action pian to facilitate the fulfillmenit of this commitment:

1’ - .

e AT
discussed, the pur

From Bank.of America’s perspective, it has provided over $121 million in financing
commitments, technicdl assistatice, and grants in snpport of affordable housing benefiting native
Hawaiians from the time-of its original commitmient in 1994 up to December 31, 2002, muwevgr,
this letter will serve to'confirm that Bank of Ametica has agreed thiat ouly $69,391,673 will be
counted towards the $150 million cormitment as set out in the June 27, 2003 letter from Ben,
Henderson, théreby leaving $80,6 08,327 as'thé outstanding amount of the comnitment to be
fulfilled (“Lending Commitment”). ‘

Y would like to hereby affirm BoA’s intent to continue ta finance, support and promaote safe
and affordable housing for native Hawaiians, and firther affion that Bank of America will fulfill.
the Lending Commitment. Bank of America agrees that its efforts. to fulfill the Lending

Cemmitment will riot be adversely affected or impaired if the proposed merger between. Band of
.America:and FleefBoston Financial Corporation ( FleetBoston™ is consurmated. Faxthermore,
Bank of America has iio objestion in having the Federal Regerve Board inchide the Lending
‘Commitmient as outlined in this letter to any order approving the proposed merger b etween Bank of
America and FleetBoston . '

As you know, I believe that on a going-forward basis, fulfiliment of the Lending
Commitment can best be.accomplished by werking closely with you.and your department. I am
therefore pleased that both DHHL and Bank of Awmeriea agree that fulfillment of the Lending
Commitinent will fequire fostering a direct working relationship between the entities. Thus, we

UsA

350

"“"3"‘:' FiN
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have mutually agreed to take the following steps:

1. Wewill assign a Senior Client Manager who will actas Bank of America's primary
contact point for DEHL as well 4 resource:in the assessmentof business opportunities by DEHL.,
A new contact poinit will be designated by Benk of America or its successor shauld the assigned
Senior Client Manager be afféctéd by the pioposed meyger betweén Bank: of Ameérica aid

FleetBoston.

2. DUHE. will designate staff petsonnel fo serve as-its primary contact-point for Bank
of America.. The staff personnel will be knowledgeable as regards DHHL’s proposed initiatives,
inicluding, but not limited to, matters relating o project financing requirements, and residential
mortgage lending requirements: 4

3. Our Senior Client Manager-and he DHHL's staff personnel will ¢ngage in
disenssions on-as fiequent a bagis as possible to facilitate Bank of:America’s fulfillment of the
Lending Conumitment. These discussions shall include but not be limited: to: (i) identifying,
diserssing, and exploting new opporhuiities to facilifate Bank of America’s fulfillment of the
1.ending Commitment, and (ii} the implementation. of or the: status of pending projects-in which the

. bank is a participant. . In addition, Bank-of America specifically-agrees that it shall engagein
discussions on'and explore alternative measures that DHHL may propose to facilitate the ability of '
Bank of America to fulfill the Lending Commitment, such as implementing terms 4nd canditions
on lending opportunities which are-advantageous to DHIL, or other measires to accelerate the
bank’s falfillment of the Lending Comnmitment,

As further assuranse to DHBL, Bank of America shall give faverable consideration to-any
reasonable and appropriate financing opportunity which could facilitate its fulfillment of the
Lending Commitrent, In this regard, to immediately fnoye forward, within three (3) weeks after
thi€ letter has been sent.do you, T will contact you te schedulé ameeting to discuss possible
finanging-opportunities in support of native Hawaiian housing; xelatéd performance bepchmarks,

ete..
Finally; from fime 1o ime, Bank of America will contivas to work with othernative.
Hawaiian organizations. where rutially beneficial apportunities arise, However, since it is DETHL
who plays the vital and.catalytic role in the creation of housing opportunities for nativé Hawaitans,
please fote that Bank-of America’s primary cammunication and dialogue on the fulfiliment of the
Lending Commitment will be with DHHL.
‘Again, thank you for mesting with us in helping to move the parties forward.

Sinc ’}y,
/D;u‘g?asB..

Qodruﬁ ! o A‘
President, Commimity Development Banking

ec: Tim Lui-Kwan, Bsq.
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March 16, 2007 Letter from BoA to
DHHL with report dated July 20, 2007
Summarizing Loans, Grant, and
Investments that BoA’s $150 Million
Commitment has Been Satisfied
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Bank of America

James W, Feild | A
TX1-492-18-03
Senior Vice President ) N
Comuniunity Development Banking 901, Malq Street, 18th Floor
' Dallas, TX 75202

‘ h Tel  214.209.0362
March 16, 2007 / A4 ?J‘aﬁ Fax  214:209,3840

Mr. Ben Henderson

State of Hawaii

Department of Hawaiian Homelands.
1099 Alakea Street, Suite 2000
Honolulu, Hawaii 96805-1879

Dear Ben:

As you are aware, Bank of America has worked diligently for more than 13 years to achieve our
godl of lending or investing $150,000,000 to heip native Hawaiian families reach their dream of
home ownershipy on native soil, We are proud.to report that we have surpassed sur goal with the
help of the Department of Hawaijian Homelands and many individuals and organizations
involved in native Hawaiian issues. The attached report summarizes the loans, grants and
investments that make up our $151,720,630. in production to date. Please review the attached
report and indicate your agreement or contact me with any quéstions,

It has beena pleasure working with you and your staff. As we discussed earlier this year, Bank
of America has also developed client relationships with developers that intend. to build more
homes on trust lands for native Hawaiian families. Even though we have met our formal goals;
we hope to continue to serve these clients. I hope our efforts to serve our clients also help the
Department of Hawaiian Homelands achieve your goals.

.Sinc‘erely,,,

P

J anies W. Feild /
Senidr Vice President

c¢: Micah Kane
‘Ximena Delgado
Ron Salgado

UsA
Cesos0
7000 2006
Us Olympic Teams

Regycled “ange



Amounts Towards $150 Million Hawaii Commitment

Amount of $ Applied to DHHL
- Information from DHHL Provided Commitment**
Lai'opua/commitment letter $0 $10,527500
Waiehou Kou lI/Censtruction & TO $11,716,534 $11,716534
Kopolei Rento to Qwn/Construction $10,607,639 $10,607639
FHLB AHP Grants $1,600,000 $1,600000
FHA 247 and Hula Mae Loans$ $31,600,000 $31,600000
Technical Training Sponsorship $40,000 $40,000
CDFI for HCA (3:1) Ratio $250,000 $750,000
Grants to HCA (4:1) Ratio $150,000 $600,000
IDA Grant to OHA $150,000 $150,000
HCA originated mortgages $1,800,000 $1,800,000
[Total $57,914,173 $69,391,673
2004 Activity by Bank of America
Waiehu Kou Il} Revolving Line of Credit $6,000,000 $6,000,000
Waiehu Kou lil, AHP (closed in-2003) $404,955
HCA Originated Mortgages Year-end 2004 $7,177,350
HCA Warehousg Line of Credit $200,000
HCA grants paid in 2008, (4:1) ratio $100,000 $400,000
Hawaii HomeOwnership Center, Paid 2003, (4:1) ratio $50,000 $200,000
Hawail HomeOwnership Center, Mortgages to DHHL families in 2003 $1,246,466
Hawaii Community Assets grants paid in 2004, (4:1) Ratio $75,000 $300,000
| “Total since.2003 and Year-end 2004 $6,225,000 $15,928,771
2004 Actuals/Revised numbers Actual Amount Difference
Waiehu Kou Ill Revelving Line of Cedit Actual Draw down $9,362,156 $3,362,156
HCA Originated mortgages 2004 (Revised amount) $7,343,013 $165,663
Difference $3,527,819
Revised Grand total for 2004 $19,456,590

Note: A Letter to Chairman Kane detailing the Bank's activity was sent/dated 1/7/05. We naed to follow tip to make sure-that the revisions to-the

numbers are included In the next communication.

2005 HCA Originated Mortgages

HCA Originated miorigages Jan-March 2005 $5,863,947
HCA Originated mortgages April-June 05 $4.721,377
HCA Originated mortgages July-September 2005 $4,285,991
HCA Originated mortgages October-December 2005 $1.:870,729
Other Fundings in 2005
Hawaii HomeOwnership Center, Paid 2005 (4:1) ratio $75,000 $300,000
HCA Paid 2005, (4:1) ratio $75,000 $300,000
' 2005 Activity $17,342,044

*On Noveriber 2003, DHHL and Bank representatives met and agreed thiat the Bank had made good on $69,391,673 towards the $150

Million Hawaii:Cornmitment. Those totals gré delineated above,

Revised: 7/20/2007



2006 Activity

Villages of Leial $14,586,216.00
Villages of Leialill actual draw down 519,466,429 54.882.21300

Hawaii HomeOwnership Center, Paid 2006, (4:1) ratio. $50,000 $200,000

HCA Paid 2006, (4:1) ratio $100,000 $400,000

HCA Originated mortgages Jan-March 2006 $1,633,456
HCA Originated mortgages April-June 2006 $2,329,567
HCA Originated mortgages July-December 2006 $7,800,000
Corrected # HCA Origihated July-December 2006 (minus) -$2,094,023.
HCA Original Warehouse Line of Credit forgiven (4:1) ratio $250,000" $1,000,000
Waiehu Kou 4 Wailiuku, Hi (Dowling Co.) Revolving Line $10,500;000.00.
| 2006 Activity $41,237,429

2007 Activity
HCA Grant Paid 2007, (4:1) ratio $25,000 $100,000
HCA Originated mortgages Jan-March 2007 $1,728,268
"HCA Originated mortgages April-Jurie 2007 , $2,464.626,
2007 Activity $4,292,894 -
Grand Total Towards Goal| $151,720,630
1%

»0On November 2008, DHHL and Bank representatives met and agreed that fhe Bank had made. good on $69,391,673 towards the $150

Million Hawaii Commitment. “Those totals are delineated abave.

Revised: 7/20/2007



October 3, 2007 Letter from DHHL to
BoA Stating: “The Department of
Hawaiian Home Lands (DHHL) 1s

therefore pleased to formally
acknowledge that the $150,000,000
commitment has been met by Bank of

America.”
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MICAH A KANE
CHATRM AN
HAVARAN HOMES £OMMIZIION

LINDA LINGLE
GOVERNOR

SINIT OF Hawal
BEN HENDERSON

DEPUTY TO THE CHAMMAR

STATE OF BAWAY e AL
EALCUTIVE ASSISTANT
DEPARTMENT OF HAWAIIAN HOME LANDS
P.O. BOX 1879

HONOLULU, HAWALT 96305
October 3, 2007

Mr. James W. Feild

Senior Vice President
Community Development Banking
Bank of America

901 Main Street, 18th Floor
Dallas, Texas 75202

Dear James:

I apologize for the delay in responding to vou regarding
Bank of America‘'s (BoA) commitment to provide $150,000,000 in
lending or investment to help native Hawaiian families fulfill
their goal of homeownership on Hawaiian home:lands.

It has taken us time to review the revised smnmary report

you provided dated July 20, 2007. fthe statement of BoA
contributions toward fulfillment -of its commitment appear to be
in order. The Department of Home Lands (DHHL) is therefore

pleased to formally acknowledge that the $150,000,000 commitment
has been met by Bank of America.

As you are aware, DHHL is continuing its efforts to provide
affordable housing for our native Hawaiian families. As we move
forward with our development program, we hope that Boa will
continue to pursue home financing and mortgage lending
opportunities on Hawaiian home lands.

Alocha and mahalo,

Ben Henderson, Deputy to the
Chairman



March 6, 2019 Hawaiian Community
Assets Letter
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200 North Vineyard Boulevard, B140
Honolulu, HI 96817

Ph: 808-587-7886

Toll Free: 1-866-400-1116
www.hawaiiancommunity.net

!

March 6, 2019

Natjonal Community Reinvestment Coalition
Attn: Jesse Van Tol

740 15th Street, NW, Suite 400

Washington, DC 20005

Aloha Mr. Van Tol,

We are writing in our capacity as Executive Director and President Emeritus of Hawaiian
Community Assets (HCA) to provide factual information reflecting on activities undertaken by
Bank of America to fulfill the $150 million Hawaiian Home Lands lending commitment. This
commitment was first made in connection with Bank of America’s 1993 application to acquire
Liberty Bank in Honolulu. The Federal Reserve Board’s May 31, 1994 order approving Bank of
America’s acquisition of Liberty Bank was “specifically conditioned upon compliance with all of
the commitments made by BankAmerica in connection with this application,” which included
Bank of America’s “commitment of $150 million to the FHA 247 loan program.” In addition,
the $150 million Hawaiian commitment was included as a requirement in the Federal Reserve
Board’s 1998 order approving the merger of BankAmerica and NationsBank Corporations.

Organization Background

HCA is a 501¢3 nonprofit community development corporation that runs Hawaii’s Jargest
Department of Housing and Urban Development (HUD) approved housing counseling program
and owns Hawaii Community Lending (HCL), a Department of Tréasury certified community
development financial institution that increases access to credit and capital for Native Hawaiians
residing in Hawaii through its consumer loan product offerings. Together, HCA and HCL build
the capacity of low- and moderate-income communities to achieve and sustain economic self-’
sufficiency with a particular focus on Native Hawaiians.

Since HCA’s founding in 2000, we have served more than 18,000 individuals with free HUD
housing counseling, assisted 5,811 Hawalii residents secure or sustain housing, and helped
underserved Native Hawaiian communities access over $140 million in capital for affordable
housing through grants, loans, and mortgage financing. HCA. is widely recognized for its
continuum in HUD housing counseling agency that assists Native Hawaiian families obtain
rentals and become homeowners on and off Hawaiian Home Lands, leads the new statewide
housing affordability coalition funded by Kresge Foundation and Hawaii Community
Foundation, and has established the Hawaii Emergency Loan Program with grants from Aloha
United Way, State of Hawaii, and Rural Community Assistance Corporation.

“Building Foundations for Future Generations”




HCA does not take a position on the overall status of the Bank of America lending commitment.
However, HCA is in a position to provide information that reflects directly on activities that
Bank of America has undertaken in conjunction with our organization toward fulfillment of the
commitment.

Bank of America Activities in Conjunction with HCA

In August 2000, IICA approached Bank of America to determine whether the bank would be
interested in capitalizing FICA's proposed mortgage broker arm, Hawaii Community Lending
(HCL), to enable HCA to originate FHA 247 and other mortgage loans on Hawaiian Home
Lands. In return for capitalizing the mortgage program, HCA. proposed that Bank of America be
entitled to count the loans for its credit against the $150 million commitment. Bank of America
expressed an interest, provided the Department of Hawaiian Home Lands (DHHL) approved the
arrangement. Bank of America brought a partner investor, National Community Investment
Fund (NCIF), to the table. In February 2001 DHHL approved the arrangement, in June both
investors approved their investments, and in August a total of $500,000 in long term debt at a 9%
interest rate was provided to HCA as mortgage operating capital, half from Banc of America
Community Development Corporation and half from NCIF. In addition, Bank of America
pledged $150,000 in grant support for HCA's training and counseling programs over the first 3
years.

‘While the initial investment of $500,000 by Banc of America Community Development
Corporation and NCIF was based on a business plan developed by the acting HCA Executive
Director and former Bank of America executive, James Wagele, the mortgage brokerage venture
was not as successful as planned. In 2003, Bank of America recognized the inability of HCA to
meet its business plan projections and amended our loan agreement to delay, by one year, the
beginning of principal payments. In addition, they committed to extend its support of the
education and counseling programs at the same level ($50,000 annually) for 2004 and provided
an additional $50,000 in operating capital during this same time period in the form of grants that
provide the equivalent of equity capital rather than additional debt. It was the determination of
Mz, Wagele along with HCL President and former Bank of America executive, Carl
Cunningham, to use the $500,000 in long term debt and $50,000 in equity capital provided by
Banc of America Community Development Corporation and NCIF for staff salaries instead of
capital for relending.

In 2006, Mr. Wagele welcomed Bank of America to Hawaii and the Annual Native Hawaiian
Convention to honor them for their grant support for training and technical assistance provided to
HCA. The grant support made it possible for HCA to be handed over to a Native Hawaiian
leader, Michelle Kauhane. Ms, Kauhane went on to lead HCA, by renegotiating the
organization’s debt with Banc of America Community Development Corporation from a 9%
interest rate to 1% per annum, interest-only payments with a balloon payment due February
2017. This helped our organization dedicate its financial resources toward originating $45
million in FHA 247 mortgage loans that were counted toward Bank of America’s $150 million
Hawaiian Home Lands lending commitment.

In 2010, with the passing of the SAFE Act, HCA could no longer house HCL as its mortgage
brokerage arm under its existing business structure. The mortgage brokerage atm had been
producing 50% of the organization’s annual revenue prior to the SAFE Act and served as the




main vehicle for not only fulfilling Bank of America’s $150 million Hawaiian Home Lands
lending commitment but also for HCA’s loan repayment to Banc of America Community
Development Corporation. Shortly thereafter, in 2011, Ms. Kauhane was appointed Deputy
Director of DHHL and Jeff Gilbreath was promoted from HCA Program Coordinator to
Executive Director. With an inactive mortgage brokerage and $235,926 in long term debt with
Banc of America Community Development Corporation and NCIF still on its books, Mr.
Gilbreath worked with the HCA Board to reposition HCL as a native CDFI providing consumer
loans to the increased number of Native Hawaiians experiencing or at-risk of homelessness due
to mortgage foreclosures.

By 2013, HCA had generated enough revenue to successfully pay off its debt to NCIF but still
owed Banc of America Community Development Corporation $150,000 from its original
$500,000 loan and $50,000 equity investment. Our organization continued to make 1% interest-
only payments per annum until February 2017 when the balloon payment was renegotiated by
Mr. Gilbreath. The loan modification allows FICA to make $1,500 in quarterly payments at 0%
interest over a 25-year term. As of March 1, 2019, HCA. still owes Banc of America Community
Development Corporation $134,662.05. HCA plans to re-establish HCL as a nonprofit mortgage
brokerage by the end of 2019 after years of being inactive.

_HCA'’s Efforts to Date

Despite the above sitnation, over the last 19 years, HCA has been recognized on the national
stage as an innovative leader in culturally-relevant, place-based community development
programming. In 2003 HCA's co-founders were recipients of the prestigious Leadership for a
Changing World award, a partnership of the Ford Foundation, the Advocacy Institute, and the
Robert S. Wagner Graduate School of Social Service at New York University. This award
recognized extraordinary leadership in the field of social justice. 10 years later, in 2013, HCA.
was featured in the Federal Reserve Bank of San Francisco’s Community Investments publication
for its service delivery model as a “blueprint for building and sustaining Native Hawaiian
economic self-sufficiency”. In 2014, HCA received the Where We Live Platforms for Prosperity
Award from then Corporation for Enterprise Development (now Prosperity NOW) for its
creation of the nation’s first renter individual development account. In 2016, HCA was
. highlighted in the National Coalition for Asian Pacific American Community Development’s
(National CAPACD) Anti-Displacement Strategies Report for its comprehensive approach to
foreclosure prevention on Hawaiian Home Lands that included HUD housing counseling
coupled with individual development accounts and emergency loans. Finally, in 2017, HCA. was
the subject of a case study in the Foundations for the Future Report and recognized as
implementing best practices in culturally-relevant financial capability programming for native
communities and communities of color nationwide. The report was developed by Brandeis
. University’s Heller School Institute for Assets and Social Policy and has led to our organization
offering capacity building training and technical assistance to other community development
organizations interested in implementing “empowerment economics” programs across the

country.

Today, HCA has effectively moved from its grassroots beginnings to a statewide organization
serving 1500 households annually with HUD housing counseling, disbursing $500,000 every
year in match savings grants for first month’s rent/deposit and down payment/closing costs, and
managing a $500,000 community loan fund dedicated to serving Native Hawaiians experiencing
housing instability and unable to access the mainstream financial system. HCA is a member of




Rural Local Initiative Support Corporation, National CAPACD, Rural Community Assistance
Corporation, Native CDFI Network, and Council for Native Hawaiian Advancement (CNHA).
Its Executive Director is Board President of Hawaii Habitat for Humanity, a CDFI managing a
$3 million affordable housing fund, and its Deputy Ditector is Board Chair for National
CAPACD and Treasurer of CNHA, Hawaii’s largest community-based CDFL. Under HCL,
HCA maintains a loan fund with a delinquency rate of less than 10% and a 0.5% default rate
despite the fact that its loans are often made to individuals living in emergency shelters, in
overcrowded and high-priced rental homes, or in-process of foreclosure.

We hope this information is useful in determining the level of Bank of America's activities
attempting to fulfill its commitment here in Hawaii in conjunction with HCA. Please feel free to
contact us directly at 808.587.7653 or jeff@hawaiiancommunity.net should you have any
questions or need more information.

Sincerely,

Jeff Gilbreath Kehaulani Filimoeatu
Executive Director President Emeritus

cc. Brent Kakesako, Hawaii Alliance for Community-Based Economic Development

v




Burmeister Case
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Burmeister v. County of Kaua i,
2018 WL 2050131 (D. Hawai‘i 2018)
(“Burmeister Case™)

The Burmeister Case demonstrates that Mr. Ben Henderson had authority to acknowledge
Bank of America’s satisfaction of its $150 Million Commitment on behalf of DHHL. The
Burmeister Case is based on the legal principle of apparent authority, which Hawaii courts have
held to be equally binding on government agencies. The Court in Burmeister explained:

Under Hawaii law, an agency relationship may be created through actual or
apparent authority. To establish actual authority, there must be a manifestation by
the principal to the agent that the agent may act..., and may be created by express
agreement or implied from the conduct of the parties or surrounding circumstances.
In comparison, apparent authority arises when the principal does something or
permits the agent to do something which reasonably leads another to believe that
the agent had the authority he was purported to have. (infernal citations and
quotations omitted) Id. at 7.

In that case, the U.S. District Court, District of Hawaii, held that the Director of the Kaua‘i
Planning Department and the Deputy County Attorney had the apparent authority to enter into a
settlement agreement on behalf of the County of Kaua‘i. See id. The Court explicitly stated that
the apparent authority of these two government agents was enough to uphold the agreement and
examining whether they acted with actual authority was unnecessaty as a result. See id The Court
considered the length of time spent negotiating the settlement agreement and the capacity in which
the government agents signed the agreement as part of its analysis. See id,

In Ben Henderson’s October3, 2007 letter to BoA (“Acknowledgment Letter”),
Mr. Henderson states, “The Department of Home Lands (DHHL) is therefore pleased to formally
acknowledge that the $150,000,000 .commitment has been met by Bank of America.” The
Acknowledgment Letter was sent on official DHHL letterhead and was signed by Mr. Henderson
in his official capacity as Deputy to the Chairman.

Given Mr. Henderson’s involvement in the meetings and events leading up to delivery of
the Acknowledgement Letter, as well as the Acknowledgement Letter’s official format and manner
of execution, BoA’s belief and reliance on the conclusive statement acknowledging fulfillment of
its $150 Million Commitment is emphatically reasonable and as a result, under Hawaii law DHHL
is bound by this acknowledgement.
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