
GET Committee

From: Mike J. Molina
Sent: Monday, August 05, 2019 3:24 PM
To: GET Committee
Cc: Maria C. Ornellas; Stacy N. Takahashi; Shelly K. Espeleta;

Gary.Saldana@mauicounty.us
Subject: FW: Maui County Council Review of BofA Commitment to provide mortgages for

native Hawaiians
Attachments: BoA-Letter to Chair Molina & Members of the Governance, Ethics and Transparency

Committee.PDF

Please transmit attached testimony to GET item 19.
Mike

From: Ivan Lui-Kwan <iluikwan@starnlaw.com>
Sent: Monday, August 05, 2019 3:20 PM
To: Mike J. Molina <Mike.Molina@mauicounty.us>
Cc: Shelly K. Espeleta <Shelly.Espeleta@mauicounty.us>; Gary.Saldana@mauicounty.us
Subject: RE: Maui County Council Review of BofA Commitment to provide mortgages for native Hawaiians

Aloha Councilmember Molina,

I will be in attendance at the referenced meeting on August 6 to represent Bank of America (BoA) with respect to
the matter of the $150 million commitment.
Please find attached my written testimony with respect to the proposed Resolution Encouraging The State Attorney
General To Employ Outside Counsel to Pursue Legal Remedies For Fraudulent Bank Activity.

I will not be providing testimony with respect to the proposed Resolution Authorizing The Employment Of Special
Counsel To Pursue Sanctions And Other Remedies For Fraudulent Foreclosures for the following reasons: (1) I have
no information on the subject matter of the proposed resolution; (2) the content of the proposed resolution does
not provide BoA with sufficient specific information to enable it to effectively respond to the proposed
resolution; (3) items (1) and (2) are exacerbated by the shortness of time to respond.

Mahalo nui for your kind invitation.

Aloha,
Ivan M. Lui-Kwan

From: Mike J. Molina <Mike.Molina@mauicounty.us>
Sent: Friday, August 02, 2019 1:27 PM
To: Ivan Lui-Kwan <iluikwanc~starnlaw.com>
Cc: Shelly K. Espeleta <Shelly.EspeIeta~mauicounty.us>; Gary.Saldana@mauicounty.us
Subject: Maui County Council Review of BofA Commitment to provide mortgages for native Hawaiians

Per our discussion, I would respectfully request your consideration for participation in the attached meeting,
Tuesday, August 6, 2019 in the Maui County Council Chamber at 9 a.m.

The Maui County Council’s Governance, Ethics and Transparency Committee will have representation from DHHL
and Na Poe Kokua at the meeting.



To receive a balanced discussion on the matter we would respectfully request representation at the meeting from
BofA.

Thank you for your consideration of my request.
Mike Molina

MICHAELJ. MOLINA, COUNCILMEMBER
Makawao, Haiku, Paia Council District
County of Maui
Wailuku, Hawaii
NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY THE INTENDED RECIPIENT(S) OF THE TRANSMISSION, AND
MAY BE A CONFIDENTIAL COMMUNICATION PRIVILEGED AND/OR OTHERWISE PROTECTED BY LAW. UNLESS AN
ENGAGEMENT AGREEMENT IS SIGNED BY OUR FIRM AND THE RECIPIENT, THIS E-MAIL SHALL NOT CREATE AN
ATTORNEY CLIENT RELATIONSHIP BETWEEN OUR FIRM AND THE RECIPIENT. IF YOU RECEIVED THIS E-MAIL IN
ERROR, ANY REVIEW, USE, DISTRIBUTION, OR COPYING OF THIS E-MAIL IS STRICTLY PROHIBITED. PLEASE NOTIFY US
IMMEDIATELY OF THE ERROR BY RETURN E-MAIL AND PLEASE DELETE THIS MESSAGE AND ANY COPIES THEREOF.
THANK YOU IN ADVANCE FOR YOUR COOPERATION.



STARN O'TOOLE MARCUS FISHER
A LAW CORPORATION

August 5, 2019

The Honorable Michael J. Molina, Chair
Members of the Committee
Governance, Ethics, and Transparency Committee
Council of The County of Maui
Kalana 0 Maui Building, 8th Floor
200 South High Street
Wailuku, Hawaii 96793

Re: Bank of America's Commitment to Provide Mortgages for Native
Hawaiians on Hawaiian Home Lands (GET-19) 

Aloha Chair Molina and Committee Members:

I represent the Bank of America ("BoA") in Hawaii. Please allow me to provide you with
information regarding the above-referenced agenda item. The attached information shows the
following:

1. Correspondence acknowledging agreement among the BoA, the Department of
Hawaiian Home Lands ("DHHL"), and the Federal Reserve Bank of Richmond as
follows:

a. Modification of the BoA's lending commitment to allow other initiatives
besides residential mortgage loans to be counted towards BoA's $150 million
commitment.

b. As of November 6, 2003, the parties agreed that $69,391,573 will be counted
towards BoA's $150 million commitment, and leaving $80,608,327 as the
outstanding amount of the commitment to be fulfilled.

c. Establishment of a going-forward working relationship structure with DHHL
for BoA to satisfy the remaining $80,608,327 of BoA's $150 million
commitment.

2. Correspondence with a report dated July 20, 2007 from BoA to DHHL
summarizing loans, grants and investments that BoA's $150 million commitment
has been satisfied.

3. Letter from DHHL dated October 3, 2007 and signed by Ben Henderson, Deputy
to the Chairman, on DHHL letterhead stationery acknowledging that BoA's
$150 million commitment has been satisfied.

4. March 6, 2019 letter from Hawaiian community Assets to the National Community
Reinvestment Coalition which synergizes with the documentation that shows that
BoA's $150 million commitment has been satisfied.

Pacific Guardian Center, Makai Tower • 733 Bishop Street, Suite 1900 • Honolulu, Hawaii 96813
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The Honorable Michael J. Molina, Chair
Members of the Committee
Governance, Ethics, and Transparency Committee
Council of The County of Maui
August 5, 2019
Page 2

5. Summary of the Burmeister v. County of Kauci`i case which supports the legal
conclusion that Ben Henderson, Deputy to the Chairman, in the October 3, 2007
DHHL letter to BoA had legal authority to bind DHHL with the acknowledgement
that BoA's $150 million commitment had been satisfied.

BoA Has Provided to Governor David Ige Documentation that BoA's $150 Million
Commitment Has Been Met.

a. Officials of BoA met with Governor Ige in his office in the State Capitol on
January 25, 2019, and in Washington D.C. on February 22, 2019 regarding the
$150 million commitment.

b. The purpose of BoA's referenced meetings with Governor Ige was to provide the
Governor with documentation to substantiate BoA's fulfillment of its $150
million commitment.

c. BoA did provide to Governor Ige documentation which substantiated that the
$150 million commitment has been met by BoA.

Mahalo nui for considering the position of BoA.

Aloha,

---1- - -r)_ C_,' (c___
Ivan M. Lui-Kwan

Enclosures: Color Code References to Correspondence among DHHL, BoA, and the Federal Reserve
Bank of Richmond

December 15, 2003 Letter from DHHL to Federal Reserve Bank of Richmond
December 15,2003 Letter from BoA to DHHL
March 16, 2007 Letter from BoA to DHHL with report dated July 20, 2007 Summarizing

Loans, Grant, and Investments that BoA's $150 million commitment has Been
Satisfied

October 3, 2007 Letter from DHHL to BoA stating: "The Department of Hawaiian
Home Lands (DHHL) is therefore pleased to formally acknowledge that the
$150,000,000 commitment has been met by Bank of America."

March 6, 2019 Hawaiian Community Assets Letter
Burmeister Case

2097559_1



Color Code References to Correspondence among DHHL, Bank of

America, and the Federal Reserve Bank of Richmond

BoA and DHHL agreed to modification of BoA's lending commitment to allow

other initiatives besides residential mortgage loans to be counted toward BoA's

$150 million commitment.

1 1 1 ' )1 1 1 1 

1 1 1 

Establishment of a going-forward relationship structure with DHHL for BoA to

satisfy the remaining $80,608,327 of BoA's $150 million commitment

Reference to Ben Henderson as a major participant in the process

T̀he Department of Hawaiian Home Lands (DHHL) is thereforepleased1,

formally acknowledge that the $150,000,000 commitment has been met by Bank of

2097626



December 15, 2003 Letter from DHHL

to Federal Reserve Bank of Richmond
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• A. Linwood Gill, 111 Via. telefaosimile to 804-697-4021;Vice President • i Hard-copy to follow.
Pederal Reserve l3ank of Richmond
701 East Byrd , treet
Richmond, Virginia 232614528

.12.e. $150 Million Conn:nitro:mu:1n Support of Native Hawaiian Housing

Dear Mr.. 01::

The Homes roMmispion C63nunissionl -reveSzt your cOnsideration of dio
ennui:tents below ni connection :With the proposed uterkgr.d kaBostorti.:intinc14.Colljøratiortwith and intO.Ba* of *America CorpOration ("Bok')-'with BoA bug the •surv.iVing .corporation. The Commission is regesti')*that aiiy order approving the tnergar include å
specific diteetiVe BoA- to corapletelyfIXfifl ti1oS150 ntillion lending conunitment.fir.St
ØrabaslidA 1111994. and to. comply with certain st*ps atficiiigmd hrzhis 1Ptet..
.Background. on the Commission...

•The mission of the •Comni.i.,zsion 15 tO tuanage the Hawaiian  Landa trust
A' EA o develop .and. deriver lands • to. =dye Rawaaans Th West is TIC141 - in part.because it was established by Cougss pursuant to theoHawatian Homes Commission Act.

i1920, 42 Stat: /08,(Yuly 9, 1921)..1

As un ttlyitated1thå:klurpoSn p the: ;!.i.yaii 3zonr4 Onol •oisioct.Act js

(å) no Co riji;its of theitynitta.Soilos.i.Ind thoStLiig•of:Ilitolgit de4wothot•thcpoiley-of.
this ik't issfo ettable.orive1-1Rviaitatts•to return to their ittndsit ordertafully stiport sdif-
suiYidah.c5, fqr unt1y:e Rawaiittils ontt'aie soff-dolorroillailon Of native Hawaia ns in the
..adErtipistritl on of Thi.s•Aott ap4 hc po*1-941iim of the zrnd •ct4lurC *of nafi vc!. .

()Th ,p4ntpãi pkolloses•ofthi.5..&c iz(c1;ut oro not.4raiker.1

N 1 .21324 .1.74.1%16 7914 "iRR Pi;f-F.Gr?
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The policies and initiatives of the. Commission are implemented by the Department QI
Hawaiian Home Lanfls (PD1-111L"). The D11I-31, also provides administrative and operational
support to the Commissioo.

The undersigned chairman of te-corcurdsslan serves as the director of the Department
of Hawaiian. Home Land4 ("Difill:), and is in charge of the day-to-day administration and
operation of tile

Brief History of -Ow $1E0 lYgliion Lending Comirdtinent.,
In 1994, BoA soughre,gularory approval to acquire Liberty Bank. Heinolulti, Bawail

The order 159ued by the Board Of Governors of the Federal.kese:rve Bart (FRB') approving
the 4callisitiol; ffeetive May 3' 994 .referencedtle$15b. llion landing commitment as
fdllows:

(a} 'Esi;:ablislililg a pezmanclktiand base farrffe benellt*ttd kisecf native oPop.
'v./Hob -they-may live. rarth an atimrwisa .ermage In mmicià1ot industrial
.or any. other activities as ài rIz1 i th Act;

(2) Pl4eliag.nativ pkwaitang. on die I ands.skt.a:side tinder: this. Act in' a...prempt. dud
qfficimiltinanner.dna asAurink long-terro te.nu1y i benehcittries of this Aqfiaii4.q.oie
suceessois;

(3) Prayer/lingalrnnatio.ri of the feyfrt ide to th= lands:set aside under this Act. so thfmthee
lands WillItlways be held inirna.for continued .13e by
'PcPOPirSr;

(4) Providins adeqtwlia-airjounsa t:?f waternti supitoxiing. Litt-tiara atorc,..so that.
hotosstOad lands will alwayS be usable and.accessiblet attd

(5). Pxovitling finaltqlatstOort And Icehnicai asSista,nce.to native Hawaiian beae&Oaria
of thIs ALE so d/at.by:pursuing strategir_sto-enhatice eQeinetnic:selt-sueldlist and
or'onaote.optainuati, ...biutd etopt.Lan the adicions ftwcand..squ.iliry of lift of
natiVoli4Wallins.sballbofereyer selkustaininz

(c) In-reco,gration of Thesolemn vast arm* by this Acr,.and governrripnr to
goVernrnent..rcite1.io at3bintotWeon.the United..Siams anti•Xingdern.. of geMaii.the Unired.Siates and
ihastate of klCawail laiaeby 40)/of ovilecigo the ;rust establithedUnder this Act anti efors.toir.
.E.duciiury duty re faithfufly. administer ihcprov.:idonsnf thi.s.Act...on.hdhttiforthe native lia:waihta

fle,116iatiCs orrheAtt;

(t.1).Nothing in this At  h0 b colis.prued.t9,...

(1). Ffisculb "'Wits '04.the..deccrttlants-of thzindiganous citizens of the Itinsdern...Of
l iWau to se.1;e4le'Sof anY .wronefulativitles..assoeiad.li,dth the overthrow of
the Kingdom ofIlay.Wi; or

(2) Alt& tht.obliptiOns of the United.States anti the Slate. of .EaWail to carry out die*
public titsirtWorajiliges'under.section 5 of ill :Mxiaisgor. Act to native
Rawaillinx txid odic; dexcctidants. of the indigenetts-c itizens.of tho.ingdont

MAR 01 2004 12:06 704 328 7343 PME.
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A. .LinWoocl Gill, /II
December
.Page 5

Dank bfAraerica re.oentr anrwar=d134031prellerAdive program to
enhance. vice to the. natiVe traVielian d RIO= taztinunides- Theprogram inoludes .A.fonr-year cOmmionerit O:provide-U-5'0.mW/m b 
Tesideatiat momage loans.fot native   sc/4k 314finaSing cm
.0.8Pirruialt .6f gawarian. Horne .tatat .(sic). (Emphasis added.)

• This $15.0 millioniending cOMmitmentrtendirig   played asignigcam.role. iii fatiliratiit ihs63,0.tAble consideration:of. the acquisition of Liberty Dank!.

As diacusad'i# this ordexi BankAmerica plans to increase Its CRA,related
leiidinginHaWaii. The Board believes that these plans, when viewed in.
the Context. of the outstanding or satisfactory performanceratings fcir-
DankArrterka!zsubildiaty banks,..supp.ort approval:ofthis:applicatiOn.

Order at pp, 21-22..

Dating the pierii3d a.fter.May 3 1994 until .1997, effortslwerd.exPetded by 140A andMIRE, to realize theflapotenrial of thn.Lentling.Corarnittnent. Witlicairr.gpeattag all the
efforts, and retritaging the fits- ana.suarts, suffice it to say  the fulfillment of .01e.Lending"
Commitment fell short of the ekpecrarions of both MIL and BoA.

,As 4cilitite.its UN:mot, DoA. and DIM. agreed to a moriMi tion. ófThe
1..exteirit Corominnent to show other inidatiVes besides residentialmai tgage loans to be
counted toward the $15trmillion arrionixr.. These initiatives ludurledn4itters sucli.as the
.proVisiortor constrnedtin loans xi:1'MM at beloW 'market terms, sponsorship of and assistance
to MOIL. ki Connect/On with sect  .grant, and fOstering-the pattiOipatipn.oftersons
in Ba6.'s Leadership /Warfel:ay

Respire the addition. of these Waives; thelLmnding P:111114 111.V.M.-5 not tiimPlerelY
-0/ithjt1 be four-yearlieriod, -T.he.teneirtg Commitment did not se:Xpire as. a result.Rather; the I.J.Mire Cemirnimient..Was renewed inronnettion. with the effort ofNariogia*-

bg-fora#'onix) mere. BkulcAmetica Corporation. in the sordor approVimAlle merger;
effettive i4.11grust- 1908, th :14.P.D,specAcallypoted.that /*ley/BankAmerica wotild honor all.

comaiitgzecors, includfrig the. lAt) ri,ilftrjjiCbttnnitm*:

Nation:41110c alSoll” stated tbar New BankAmerica Wonid boner all of the
.6utitanding .C.RA copimimento thaw 114ionsBank.:and 130atAtoerka have
with:states and community .groups,. inelnding ilaxikAmeilees:nomminnent
vp.ProvW $49.  milliMaia animal charitable conttiNtiorg.and to provide
:$1$0 million in loans inIawaiL. (DmpbasIs krtcled.)

NatititalTitr Order arp.

MRR. 'di .2804 1.2
‘1: Lux. A.R... • Q.....

•704. 3138 73-43 •PRGE...09
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A—Linwood Gill, Et
December 15, 2003
Page 4

To date; despite the'passage of almost. 20 years sinet #lie Leading Comnaithatcat was
first e§tablighed, BOA. has fulfilled less than 50% of the- cone  leaving just over $80
xrlilliun remaining unfulfdled.2

Relief RegueOed.
bank's Ailfillment of a CRA lending commitment should not ba lieitly set aside,, tior

shOuld disregard dr even avoidance of such- commitment by a bank be eondone,d.3

Given the lengthy passage of time since the Le.o.ding Crumnitinent WaS originallyestablialied, and the level of nowerfonnance ou the tbnunittnent ti) !late, The COinevaissionrequests that:any order apprtiving the proposed•Merger include a. specige directive v3 BOA :to
6tiniPlerelY fulfill the WO

The. cotornissiou believes tbAt on a going-forward basiS, fulfillment of the LepdiugCommitment- will hest be accomplished by esiAilishinga direct WOrking.relationship between
DIRIL and BoA. Accordingly, th.e.Contelissionfurdier requests that any ordct .appzoving thepropose4 merger inoiptleu•sptdifie   -to BoA to comply with the. fbliciviing steps:

X. BoA shall assign. 'a Senior Client Manager w.ho will act as its primarycnataca point for DHEIL as well a resource in the assessment of business ppm:mumbles by

2. DS IL shall desiguate staff personnel to serve as its primary contact point

In A-mazratio f;etwico.)DHIJI..-Ealq Bak held onNove'rnber 4, ,2003, BoA agree4 that oirly.S69.3.1,673wiltsbe criunted towards the $150 trijilion-annittiraidar, ElorabYleiviaz*.$80.408!327 as. the 1:m514w/141gamount Ord= corms:40.00 to be &tailed.

3 In.fis .1994 orderappn:oeingthe'aeVisition.of LihertyiBar11; by BOA, The FRB a* lptis'odljoA of:ins expectaion thatBoA 41.fayireiflement its MA Inktiatives1

The Board.exp!stre Bank -of Arnerieari ISB iirkpiercientilLS:COA initiatives and Toc-Ota:inue to.itiiNi Ove 44.•CRA. perf6rnianceiivelpdingits hcintc-relating:I.ending, in all of.its&lint-gad epnitounitios...incl tO.liadress the issues raisectlqy the .OTS.iii.ItsisteatecanT 'CEApitr.ferimamc Doan:VW/Li ogopixoricnOementationbyBank oLAreeetOa F$E1 °fan .efftaiyo CF.A.ppgratn iii t1 thi review into-accopet.futy.ro applications to. establish a depository :facility, In alit regard, the Boixd're.goires. as. aOndidOn its uorign.10his..cpti,-tbat BankAmerica Siihalit to the I eral Reserve_ a.nlc of Sanprat:A.5.w copies of aily repbrtsi eiibolitzed.rd the QTS in.Ocronectiou ivi Beni:. Of Arric7riCACPA perforrnane,:inefudingthe.resiiit.I.Of itslendingpregrania and initiatives and ifsprograss in-inch:using the Ievci.s aim-Jaw:K.0m low., and naorItiratALIntarneand minorityconhnuni4e.sr.

Order at pp. 22-23.

TOR 01 2084 12.:05
44,4% 1 v••••••• L.,Me..a.,14, 1/4.4rJ,1

704 390 7343 FO85.10
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for BoA. The staff personnel 'Will be 3thoWledgeable as regarda-PlifIL's- proposed initiatives,
including but not liirtfKed to matters relating to project ElPheixig repirernents and ze.sideziti41
mortgage lending requirements,

3. BoA's Senior Client Manager and the pH:RV& staff personnel sbail
engage in discnssiOns on as frequent it basis as'possible to facilitate BoA's fulfzilinent of the
Lending Commitment. Thete discuSsions sbail inchide but pot. be litaited to:

(1) Triettlf. CTISSittg, and exploring new oppert ities to facilitate BoA.:',s
fi,t1fillment of the Lending coodminnent;

InIplementAtion of or the status of pending projezts in which BoA is a participant:
and

Exploration of altcrnatiYcmcasUtes.that DH1L maypropose.to facilitate the ability
of BoA ta tilfal the.L.endinx Cominitruenti- slid; as iniplernenting terms and
contli.dons on lePlaing appc.trtunities .1Vhith. are advantageOns o DP.M., or.even
measures to acee1erate.B0A's 440/Imam. of the Leading. Corumitm:ent,

4. BoA.qh411 give:favorable eciusideration to 44)freigOlaallie anitappioptiate
financing opportunity 'tally-i1it:4ft its fulfillment of tbe...Lending Commitment.. In .t.15,U regard,.
to.iMmediately move forward, BoA shall. contact:P.11M to sehedule..n meesingto discuss
possible *acing 91410=o:ides IL supprt.ormative Hawaiian' housing, related performance
bortchttmks, and other appropriate .matters.

Thanic you in advance for, your favoinhincorisideration.of this letter: Should yowlve
any questions, please do not hesitate to,contatt.meirmitediateiy.

Very truly 3)01.1n,

Micah Kane, Chairman.
Hawaiian Homes Commission

MAR 01 2004 12:ps
... . 1JOr0;114 W
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BankofAmerica,

• D.o uglas B..woodnitf 1q1a!4 of Amerin
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December .15, 2003 
63e1

31056.5170
Fax 3.1. ..46.5.1919.

Mt. Micali.A. Kane, Chairman

Hawaiian Home .% COMnii0iOn.

P.Q..Box 1879
1099 Alakea .Street,,Suite:2000

Honoltilu, Hawaii 96805-1879

Dear Micah:

Re: $150 Million Colimuitrtient 'in Support of Native ilawaiiazi Housing

It was a pleasurerneeting with yr)* Ben Henderson, and Kaularta Park in-Honolulu: Awe

iliscused, the pluVesets) of sending this letter to you are: (1) to confirm 
that Bank of America will

ftiUtfl itsICA-related lending commitment refeired to in the Order issued by the Board of

Governors of the Federal Reserve Board effective May 31, 1994; in connection with Bank of

America's request for approval to acqUire-Libeily Bank, gonolulu,.1-lawaii, as well as in subsequent

cOrresPondenee, and (2) to set forth an action plan to facilitate the fulfillment of this ton-milt:Anent

Prcnn Bank of America's perspective, it has provided over. $121 million in financing

corninitthents, :technical assistance, and grants in support of affordable housing benefttiwrative

Hawaiians from the time of its original commitment in 1994 up to December 31, 2002.tHowever,

this letter will serve to confirm that Bank of America has agreed that Caly$69,391,673 will be

counted towards the $150 million commitment as set out in the brie 27, 2003 letter from Ben

Henderson, thereby leaving $80;608,32.7 as the outstanding amount of the commitment to be

fulfilled (Lending Commitment").

would like to hereby affirm BoA' s intent to continue to finanoe, support and promote safe

and affordable housing for native 1.-Ia:Waiians, and finther affirm that Bank of America Will 
fulfil; 

the Lending COminitment. Bank of America agrees that its efforts to fulfill the Lending

Commitment will not be adversely affected or impairpdif the proposed merger between Band of

..Americaand FleetBosten Finpncial CorpOratiOn ("FleetBaston") iS censurnmated. Fnithennore,

Bank of America haa no objection in having the Federal Reserve Board include the Lending

Commitment as outlined in this letter to any order approving the proposed merger between Bank of

America ant FleetBoston 

As you.kliovir I believe that.on a going-forward-basis; fulfilment of the Lending
Conti-ailment can best be accomplished by working closely with yotz and. your department, I am
therefore pleased that both Din-IL.and:.Bank of Ariterica agree that fulfillment of the Lending

.ComMitinent.willTequire fostering a direct working relationship between. theentities: Thus we

U .5 A

NAR 01 .2ca04 '12;.u5 701 359 7313 PAGE. t3
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haVe mutually agreed to tak. tlae following steps:-

I. We will assign: a Senior Client Manager who :will dot a§ Bank of America-% primary

contact point for DHBL as well a resource: Op assessmentiof business opportunities by MUM,

A new' tact-pointcdri  will be designated by Bank of America or its successor should the assigned

Senior Client Manager be affected by the proposed merger between Bank of America and

Fleet Boston.

2. DEIHL Will designate, staff personnel to Serve as its primary contact point for Bank

of America, 'The staff personnel will be knowledgeable as regards DHHL's proposed

•including, but not limited to, matters relating tOproject financing requirements, and residential

mortgage lending requirements.

3. +Pm Senior Client Manager and the DHHL's Staff perSonnel will engage in

discussions on as frequent a basis as possible to facilitate Bank of America's. fulfillment of the

Lending Conitilitnaent. These discussions shall include but not be limited to: (i) identifying,

diSentsing, and exploring new opportunities to facilitate Bank of Ainerica!s fulfillment of the

Lending commitment, and (ii) the implementation nfor the stains ofpending PrOjects in which the

• bank is a participant, In addition; Bank of America specifically agrees that it shall engage in

discussions' °nand explore alternative measures that DliTIL may propose to facilitate the ability of

Bank of America to fulfill the Lending Commitment, sucti as implementing terms and conditions
on lending opportunities which are advantageous to MEHL or other measures to accelerate the

bank's'fulfillment of the Lending Conttaiirnent.

As further assurance to MOIL; -Bank of America shall give favorable ccuisideration to any

reasonable and appropriate financing opportunity which could facilitate its fulfillment of the

Lending Commitment In this regard, to inutediately move forward, within three (3) Weeks after

this letter has been sent t yoii, I will contact you to schedule ameeting to discuss possible

financing opportunities in support of-native Hawaiian lisinSing; related lierfpxmance henchmaikg.

etc.

Finally; frdm:tiine to time, Batik of Anuerica will continue to work with other native.

Hawaiian organizations where mutually beneficial opportunities azise, HOwever, since it is DEHIL

who plays the vital andoatalytic role ta the creation ofhousing opportunitieS kir native Hawaiians,

p' lea;seiPote that Bar* ofAmexi,ca's primary cOrnnianication and dialogue on the fulfilment of the

Lending Commitment will be with rman..

Again, 'thank yeu fer meeting with us in helping to move the parties forward.

Sine

Dou as B. Woodruff
President, CommiinitY Development Banking

cc: Tim Lui-Kwan, Esq.

MAR 2054 12f56 704 355 7343 PAG .08



March 16, 2007 Letter from BoA to

DHHL with report dated July 20, 2007

Summarizing Loans, Grant, and

Investments that BoA's S 150 Million

Commitment has Been Satisfied
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James W. Feild

Senior Vice President

Comnruhity Development Banking

March 16, 2007 (

Mr. Ben Henderson
State of Hawaii
Department of Hawaiian Homelands.
1099 Alakea Street, Suite 2000
Honolulu, Hawaii 96805-1$79

Dear Ben:

aoikefA

Bank of America
TX1-49.2-18-03
901 Main Street, 18th Floor
Dallas, TX 75202

TeL 214.209.0362
Fax 214:20.9,340

As you are aware, Bank ofAmerica has worked diligently for more than .13 years to achieve' our
goal of lending or investing $150,000,000 to help native Hawaiian families reach their dream of
home. ownership on native soil, We are proud. to report that we have surpassed Our goal with the
help of the. Depaitinerit of Hawaiian Homelands and many individuals and organizations
involved in native 'Hawaiian issues. The attached report summarizes the loans, grants and
investments that make up. our $151,720,630. in production to. date. Please review the attached
report 'and indicate your agreement or contact me with any questions,

It has been. a pleasure working with yon and your .staff: As we discussed earlier this year, Bank
of America has also. developed client relationships with developers that Intend. to build more
homes on trust lands for native Hawaiian families. Even though we have met our formal goals,
we hope to continue to serve these clients. I hope our efforts to serve our clients also. help the
Department of Hawaiian Homelands achieve your goals.

Sincerely,.

James Feild
Senior Vice President

cc: Micah Kane
'Ximena Delgado
Ron Salgado

M g

noo:zobi,
us otwoicteams
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information from DHHL.

Amount of $
Provided

Applied to DHHL
Commitment**

Laropua/commitMent letter $0 $10,527,500

Waiehou Kou II/Construction & TO $11,716,534 $11,716534

Kopolei Rento to Own/Construction $10;607,639 $10,607,639

FHLB AHP Grants $1,600,000 $1,600,000

FHA 247 and Hula Mae Loans $31;600,000 $31,600,000

Technical Training sponsorship $40,000 $40,000

CDFI for HCA (3:1) Ratio $250;000 $750,000

Grants to HCA (4:1) Ratio $150,000 $600,000

IDA Grant to OHA $150,000 $150,000

HCA originated mortgages $1,800;000 $1,800,000

Taal  $57,914,173 $69,391,673

2004 Activity by Bank of America 

Waiehu Kou. III Revolving Line of Credit $6,000,000 . $6,000,000

Waiehu Kou III, AHP (closed in 2003) $404,955

HCA Originated Mortgages Year-end 2004 $7,177,350

HCA Warehouse Line of Credit $200,000

HCA grants paid in 2003, (4:1) ratio $100,000 $400,000

Hawaii HomeOwnership Center, Paid 2003, (4:1). ratio $50,000 $200,000

Hawaii HOmeOwnership Center, Mortgages to DHHL farnilies in, 2008 $1,246,466

Hawaii ComMunity Assets grants paid in 2004, (4:1) Ratio $75,000 $300,000

' Total since. 2003 and Year-end 2004 $6,225,000 $15,928,771

2004 Actuals/Revised numbers Actual Amount Difference

Waiehu Kou III Revolving Line of Credit Actual Draw down $9,362,156 $3,362,156

HCA Originated mortgages 2004 (Revised amount) $7,343,013 $165,663

Difference $3,527,819

Revised Grand total for 2004 $19,456,590

Note: A Letter to Chairman Kane detailing the Bank's actiyity was sent/dated 1/7/05. We need to follow up to make surelhat the revisio
ns to-the

numbers are included in the next commuhication.

2005 HCA Originated Mortgages

HCA Originated mortgages Jan-March 2005 $5,863,947

HCA Originated mortgages April-June. 05 $4,721,377

HCA Originated mortgages July-September 2005 $4,285;991

HCA Originated mortgages October-December 2005 $1,870,729

Other Rindings in 2005

Hawaii HomeOwnership Center, Paid 2005, (4;1) ratio $75,000 $300,000

HCA Paid 2005, (4:1) ratio $75,000 $300,000

2005 Activity $17,342044

"On NoveMber 2003, DHHL.and Bank representatives met and agreed that the Bank hadniade good on $69,391,673 towards th
e $150

Million Hawaii 'Commitment. Those toWs.ar4 delineated above, Revised: 7/20/2007



2006 Activity
Villages of LeiaPi $.14,586,21.600
Villages of Lelalil actual draw down 19,4168,42 $4.11t1;1:?..13.00

Hawaii. HomeOwnership Center, Paid 2006, (4:1). ratio. $50,000 $200;000
HCA Paid 2006, (4:1) ratio ' $100,000 . $400,000
HCA Originated mortgages Jan-March 2006
HCA Originated mortgages April-June 2006

$1,633,456
• $2,329,567

HCA Originated mortgages July-December 20Q6 $7,800,000
Corrected # HCA Originated July-December 2006 (minus) 42;994,023.
HCA Original Warehouse Line of Credit forgiven (4:1) ratio $250,000. $1;000,Q00
Walehu Kou 4 Wailluku, HI (Dowling Co) Revolving Line $10,500;000.00.

.2006 Activity $41,237,429

2007 Activity
HCA grant Paid 2007, (4:1) ratio $25,000 $100,000
HCA Originated mortgages Jan-March. 2007 $1,728,268
HCA Originated mortgages April-Jurie 200 $2,464,626.

2007 Activity $4,292,894
Grand Total TOwards Goal $151,720;630

i Mr%

k'On Novetnb.er 2003, DHHL .and Bank representatives met and agreed that.the .Bank had made. good on .$69, 91,678 towards the. 150

Million Hawaii Commitment. 'Those totals are delineated above. Revised: 7/20/2007



October 3, 2007 Letter from DHHL to

BoA Stating: "The Department of

Hawaiian Home Lands (DHHL) is

therefore pleased to formally

acknowledge that the S150,000,000

commitment has been met by Bank of

America."
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LINDA LINGLE
Gov ERNOR

-Yr•Yre Op TinwAn

STATE OF HAWAII

DEPARTMENTOFHAWALIANHOMELANDS
P.O. BOX 109

HONOLULU, BAWAil 96805

October 3, 2007

Mr. James W. Feild

Senior Vice President

Community Development Banking

Bank of America

901 Main Street, 18th Floor

Dallas, Texas 75202

Dear James:

MICAH A. KANE
CHAIRM-AN

HAWAIIAN HOMES COMMUSION

IIENDE.RSON
PRPurY ro -I HP CHAIRMAN

KANLANA. ii. PARK
,\ SL

I apologize for the delay in responding to you regarding

Bank of America's (BoA) commitment to provide $150,000,000 in

lending or investment to help native Hawaiian families fulfill

their goal of homeownership on Hawaiian- home=lands.

It has taken us time to review the revised summary report

you provided dated July 20, 2007. 'he statement of BoA

contributions toward fulfillment -of its commitment appear to be

in order. The Department of Home Lands (DHHL) is therefore

pleased to formally acknowledge that the $.150,000,000 commitment

has been met by Bank of America.

As you are aware, DHHL is continuing its efforts to provide

affordable housing for our native Hawaiian families. As we move

forward with our development program, we hope that BoA will

continue to pursue home financing and mortgage lending

opportunities on Hawaiian home lands.

Aloha and mahalo,

Bea Henderson, Deputy to the

Chairman



March 6, 2019 Hawaiian Community

Assets Letter
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200 North Vineyard Boulevard, B140

Honolulu, HI 96817

Ph: 808-587-7886

Toll Free: 1-866-400-1116

www.hawaliancominunity.net

March 6, 2019

National Community Reinvestment Coalition
Attn: Jesse Van Tol
740 15th Street, NW, Suite 400
Washington, DC 20005

. Aloha Mr. Van Tol,

We are writing in our capacity as Executive Director and President Emeritus of Hawaiian
Community Assets (HCA) to provide factual information reflecting on activities undertaken by
Bank of America to fulfill the $150 million Hawaiian Home Lands lending commitment. This
commitment was first made in connection with Bank of America's 1993 application to acquire
Liberty Bank in Honolulu. The Federal Reserve Board's May 31, 1994 order approving Bank of
America's acquisition of Liberty Bank was "specifically conditioned upon compliance with all of
the commitments made by BankAmerica in connection with this application," which included
Bank of America's "commitment of $150 million to the FHA 247 loan program." In addition,
the $150 million Hawaiian commitment was included as a requirement in the Federal Reserve
Board's 1998 order approving the merger of BankAmerica and NationsBank Corporations.

Organization Background
RCA is a 50103 nonprofit community development corporation that runs Hawaii's largest
Department of Housing and Urban Development (HUD) approved housing counseling program
and owns Hawaii Community Lending (HCL), a Department of Treasury certified community
development financial institution that increases access to credit and capital for Native Hawaiians
residing in Hawaii through its consumer loan product offerings. Together, HCA and HCL build
the capacity of low- and moderate-income communities to achieve and sustain economic self-
sufficiency with a particular focus on Native Hawaiians.

Since HCA's founding in 2000, we have served more than 18,000 individuals with free HUD
housing counseling, assisted 5,811 Hawaii residents secure or sustain housing, and helped
underserved Native Hawaiian communities access over $140 million in capital for affordable
housing through grants, loans, and mortgage financing. HCA is widely recognized for its
continuum in HUD housing counseling agency that assists Native Hawaiian families obtain
rentals and become homeowners on and off Hawaiian Home Lands, leads the new statewide
housing affordability coalition funded by Kresge Foundation and Hawaii Community
Foundation, and has established the Hawaii Emergency Loan Program with grants from Aloha
United Way, State of Hawaii, and Rural Community Assistance Corporation.

"Building Foundations for Future Generations"



HCA does not take a position on the overall status of the Bank of America lending commitment.
However, HCA is in a position to provide information that reflects directly on activities that

Bank of America has undertaken in conjunction with our organization toward fulfillment of the
commitment.

Bank of America Activities in Conjunction with HCA
In August 2000, HCA approached Bank of America to determine whether the bank would be

interested in capitalizing HCA's proposed mortgage broker arm, Hawaii Community Lending
(HCL), to enable HCA to originate FHA 247 and other mortgage loans on Hawaiian Home

Lands. In return for capitalizing the mortgage program, HCA proposed that Bank of America be

entitled to count the loans for its credit against the $150 million commitment. Bank of America
expressed an interest, provided the Department of Hawaiian Home Lands (DEM) approved the

arrangement. Bank of America brought a partner investor, National Community Investment
Fund (NCIF), to the table. In February 2001 DUEL approved the arrangement, in June both

investors approved their investments, and in August a total of $500,000 in long term debt at a 9%

interest rate was provided to HCA as mortgage operating capital, half from Banc of America
Community Development Corporation and half from NCIF. In addition, Bank of America
pledged $150,000 in grant support for HCA's training and counseling programs over the first 3
years.

While the initial investment of $500,000 by Banc of America Community Development
Corporation and NCIF was based on a business plan developed by the acting HCA Executive
Director and former Bank of America executive, James Wagele, the mortgage brokerage venture
was not as successful as planned. In 2003, Bank of America recognized the inability of HCA to
meet its business plan projections and amended our loan agreement to delay, by one year, the
beginning of principal payments. In addition, they committed to extend its support of the
education and counseling programs at the same level ($50,000 annually) for 2004 and provided
an additional $50,000 in operating capital during this same time period in the form of grants that

provide the equivalent of equity capital rather than additional debt. It was the determination of
Mr. Wagele along with HCL President and former Bank of America executive, Carl
Cunningham, to use the $500,000 in long term debt and $50,000 in equity capital provided by
Banc of America Community Development Corporation and NCIF for staff salaries instead of
capital for relending.

In 2006, Mr. Wagele welcomed Bank of America to Hawaii and the Annual Native Hawaiian
Convention to honor them for their grant support for training and technical assistance provided to

HCA. The grant support made it possible for HCA to be handed over to a Native Hawaiian
leader, Michelle Kauhane. Ms. Kauhane went on to lead HCA, by renegotiating the
organization's debt with Banc of America Community Development Corporation from a 9%
interest rate to 1% per annum, interest-only payments with a balloon payment due February
2017. This helped our organization dedicate its financial resources toward originating $45

million in FHA 247 mortgage loans that were counted toward Bank of America's $150 million
Hawaiian Home Lands lending commitment.

In 2010, with the passing of the SAFE Act, HCA could no longer house HCL as its mortgage
brokerage arm under its existing business structure. The mortgage brokerage arm had been
producing 50% of the organization's annual revenue prior to the SAFE Act and served as the



main vehicle for not only fulfilling Bank of America's $150 million Hawaiian Home Lands

lending commitment but also for RCA's loan repayment to Banc of America Community

Development Corporation. Shortly thereafter, in 2011, Ms. Kauhane was appointed Deputy

Director of DHHL and Jeff Gilbreath was promoted from FICA Program Coordinator to

Executive Director. With an inactive mortgage brokerage and $235,926 in long term debt with
Banc of America Community Development Corporation and NCIF still on its books, Mr.
Gilbreath worked with the HCA Board to reposition HCL as a native CDFI providing consumer
loans to the increased number of Native Hawaiians experiencing or at-risk of homelessness due
to mortgage foreclosures.

By 2013, HCA had generated enough revenue to successfully pay off its debt to NCIF but still
owed Banc of America Community Development Corporation $150,000 from its original
$500,000 loan and $50,000 equity investment. Our organization continued to make 1% interest-
only payments per annum until February 2017 when the balloon payment was renegotiated by
Mr. Gilbreath. The loan modification allows HCA to make $1,500 in quarterly payments at 0%
interest over a 25-year term. As of March 1, 2019, HCA still owes Banc of America Community
Development Corporation $134,662.05. HCA plans to re-establish HCL as a nonprofit mortgage
brokerage by the end of 2019 after years of being inactive.

HCA's Efforts to Date
Despite the above situation, over the last 19 years, RCA has been recognized on the national
stage as an innovative leader in culturally-relevant, place-based community development
programming. In 2003 HCA's co-founders were recipients of the prestigious Leadership for a
Changing World award, a partnership of the Ford Foundation, the Advocacy Institute, and the
Robert S. Wagner Graduate School of Social Service at New York University. This award
recognized extraordinary leadership in the field of social justice. 10 years later, in 2013, HCA
was featured in the Federal Reserve Bank of San Francisco's Community Investments publication
for its service delivery model as a "blueprint for building and sustaining Native Hawaiian
economic self-sufficiency". In 2014, HCA received the Where We Live Platforms for Prosperity
Award from then Corporation for Enterprise Development (now Prosperity NOW) for its
creation of the nation's first renter individual development account. In 2016, HCA was
highlighted in the National Coalition for Asian Pacific American Community Development's
(National CAPACD) Anti-Displacement Strategies Report for its comprehensive approach to
foreclosure prevention on Hawaiian Home Lands that included HUD housing counseling
coupled with individual development accounts and emergency loans. Finally, in 2017, HCA was
the subject of a case study in the Foundations for the Future Report and recognized as
implementing best practices in culturally-relevant financial capability programming for native
communities and communities of color nationwide. The report was developed by Brandeis
University's Heller School Institute for Assets and Social Policy and has led to our organization
offering capacity building training and technical assistance to other community development
organizations interested in implementing "empowerment economics" programs across the
country.

Today, HCA has effectively moved from its grassroots beginnings to a statewide organization
serving 1500 households annually with HUD housing counseling, disbursing $500,000 every
year in match savings grants for first month's rent/deposit and down payment/closing costs, and
managing a $500,000 community loan fund dedicated to serving Native Hawaiians experiencing
housing instability and unable to access the mainstream financial system. HCA is a member of



Rural Local Initiative Support Corporation, National CAPACD, Rural Community Assistance

Corporation, Native CDFI Network, and Council for Native Hawaiian Advancement (CNHA).

Its Executive Director is Board President of Hawaii Habitat for Humanity, a CDFI managing a

$3 million affordable housing fund, and its Deputy Director is Board Chair for National

CAPACD and Treasurer of CNHA, Hawaii's largest community-based CDFI. Under HCL,
HCA maintains a loan fund with a delinquency rate of less than 10% and a 0.5% default rate

despite the fact that its loans are often made to individuals living in emergency shelters, in

overcrowded and high-priced rental homes, or in-process of foreclosure.

We hope this information is useful in determining the level of Bank of America's activities

attempting to fulfill its commitment here in Hawaii in conjunction with HCA. Please feel free to

contact us directly at 808.587.7653 or jeff@hawaiiancomm.unity.net should you have any
questions or need more information.

Sincerely,

Jeff Gilbreath
Executive Director

„ •.• • • • . '

Kehaulani Filimoeatu
President Emeritus

cc. Brent Kakesako, Hawaii Alliance for Community-Based Economic Development



Burmeister Case
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Burmeister v. County of Kaua
2018 WL 2050131 (D. Hawai`i 2018)

("Burmeister Case")

The Burmeister Case demonstrates that Mr. Ben Henderson had authority to acknowledge
Bank of America's satisfaction of its $150 Million Commitment on behalf of DHHL. The
Burmeister Case is based on the legal principle of apparent authority, which Hawaii courts have
held to be equally binding on government agencies. The Court in Burmeister explained:

Under Hawaii law, an agency relationship may be created through actual or
apparent authority. To establish actual authority, there must be a manifestation by
the principal to the agent that the agent may act..., and may be created by express
agreement or implied from the conduct of the parties or surrounding circumstances.
In comparison, apparent authority arises when the principal does something or
permits the agent to do something which reasonably leads another to believe that
the agent had the authority he was purported to have. (internal citations and
quotations omitted) Id. at 7.

In that case, the U.S. District Court, District of Hawaii, held that the Director of the Kaua`i.
Planning Department and the Deputy County Attorney had the apparent authority to enter into a
settlement agreement on behalf of the County of Kauaci. See id. The Court explicitly stated that
the apparent authority of these two government agents was enough to uphold the agreement and
examining whether they acted with actual authority was unnecessary as a result. See id. The Court
considered the length of time spent negotiating the settlement agreement and the capacity in which
the government agents signed the agreement as part of its analysis. See id.

In Ben Henderson's October 3, 2007 letter to BoA ("Acknowledgment Letter"),
Mr. Henderson states, "The Department of Home Lands (DUEL) is therefore pleased to formally
acknowledge that the $150,000,000 commitment has been met by Bank of America." The
Acknowledgment Letter was sent on official DHHL letterhead and was signed by Mr. Henderson
in his official capacity as Deputy to the Chairman.

Given Mr. Henderson's involvement in the meetings and events leading up to delivery of
the Acknowledgement Letter, as well as the Acknowledgement Letter's official format and manner
of execution, BoA's belief and reliance on the conclusive statement acknowledging fulfillment of
its $150 Million Commitment is emphatically reasonable and as a result, under Hawaii law DHHL
is bound by this acknowledgement.

2059559_1 (5/20/2019 5:41 PM)


