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200 South High Street SR W J

Wailuku, Hawaii 96793
Dear Ms. Kaohu:
SUBJECT: BILL NO. 111 (2021)

At its meeting of November 5, 2021, the Council of the County of Maui
passed on final reading, Bill No. 111 (2021), amending Sections 2.96.090 and
2.96.100, Maui County Code ("MCC"), to establish interest lists and project wait
lists for Countywide Workforce Housing ownership and rental units, as well as
other changes to the County’s Residential Workforce Housing Policy. On
November 22, 2021, Bill No. 111 (2021) was received by the Office of the Mayor.

Getting our residents into attainable and affordable housing is the main
priority for the Administration and the Council. Some of the changes to Chapter
2.96, Maui County Code enacted by Bill No. 111 (2021) will unfortunately hinder
efforts to achieve this.

Pursuant to Section 4-3(1) of the Revised Charter of the County of Maui
(1983), as amended, "if the mayor disapproves it, the mayor shall specify the
mayor's objections thereto in writing and return the bill to the county clerk with

the mayor's objections..."
Therefore, I object to Bill No. 111 (2021) for the following reasons:
1. Transfer of responsibility from the developer to the

County to determine and verify eligibility, including
income of an applicant, would place liability on the
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County should an applicant be erroneously deemed
eligible. Eligibility for a project is not limited to Section
2.96.090(B) and may be subject to other criteria based
on the specific project. If there are valid and verified
concerns over eligibility verification being done by
developers, the County should focus on providing more
oversight to the existing processes, rather than taking
on the liability of the developer.

2. Increasing the marketing duration from 90 days to 120
days for unsold units will limit our ability to quickly get
qualified residents into housing that may belong to
another income bracket, and increase carrying costs for
developers, which will likely be passed onto the
homeowners. Given the changes establishing a
countywide interest list, and project wait lists, concerns
over income qualified residents knowing about
upcoming affordable housing projects or how to sign up
for them should be assuaged.

3. There are concerns that the new durational residency
requirement could impact the County and developers’
ability to comply with the federal fair housing law, and
the equal protection and privileges and immunities
clauses of the Fourteenth Amendment to the United
States Constitution. While the Bill does provide the
clause, “to the extent permitted by law”, for these
durational residency requirements, it is unclear
whether those provisions are actually permitted by law
and able to be implemented. While I am in full support
of ensuring our long term residents have the ability to
work and raise their families here, this particular
requirement needs to be well thought out and
researched before placing an expectation upon our
residents that they will receive preferential treatment.
Additionally, should a challenge be made to these
requirements or to processes established in accordance
with this Bill, the County needs to be able to properly
defend our ability to provide preferential treatment
based on durational residency requirements.

For the reasons outlined above, I oppose Bill No. 111 (2021) and strongly
urge the Council to reconsider its decision. Upon reconsideration, I would
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encourage the Council to review the comments provided by the public and the
Administration relating to the changes in Chapter 2.96. [ look forward to
working with you to address the concerns listed above.

Thank you for your consideration.
Sincerely,

Tkl P Vit

MICHAEL P. VICTORINO
Mayor, County of Maui

cc: Sananda K. Baz, Managing Director



ORDINANCE NO.

BILL NO. 111 (2021)
Draft 1

A BILL FOR AN ORDINANCE AMENDING CHAPTER 2.96,
MAUI COUNTY CODE, RELATING TO RESIDENTIAL WORKFORCE
HOUSING POLICY APPLICANT SELECTION PRIORITY

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:

SECTION 1. This Ordinance’s purpose is to establish the Countywide
Workforce Housing Interest List.

SECTION 2. Section 2.96.090, Maui County Code, is amended to read as
follows:

“2.96.090 Applicant selection process—[Ownership]
ownership units. A. [Wait List Procedure.] Countywide workforce
housing interest list and project wait lists.

1. The [developer, its partner, or its management
company shall] department or its designee must establish
[wait lists] a countywide workforce housing interest list of
interested residents for ownership units [applicants by
development]. The department or its designee must work
with HUD-certified housing-counseling agencies to educate
applicants about workforce housing requirements, eligibility
criteria, available opportunities, and methods for
prequalification. The department or its designee must inform
the public and promote the interest list using media outlets,
including newspaper, radio, and social media platforms. The
public must also be informed in a similar manner of any
decision that would substantially affect the maintenance and
use of the interest list.

2. The department or its designee must establish
project wait lists of interested applicants by development
project. For each project, the department or its designee
must notify those on the countywide workforce housing
interest list and invite applicants to declare their interest in
being placed on the project wait list.




[2.] 3. Prior to initiating [the] a project wait list, the
[developer, its partner, or its management company shall
publish in at least five issues of a newspaper of general
circulation within the County, a public notice that shall
contain all information that is relevant to the establishment
of the wait list.] department or its designee must publish, in
media outlets with general circulation within the County, at
least five public notices that contain all information that is
relevant to the establishment of the project wait list,
including the community plan area where the development
is located. Media outlets include newspaper, radio, and
social media platforms. The public [shall] must also be
informed in a [like] similar manner[,] of any decision that
would substantially affect the maintenance and use of the
project wait list.

4. The developer, its partner, or its management
company may do a mass mailing of housing applications to
applicants on the project wait list.

[3.] 5. Selection for purchase [shall] must be made by
a lottery administered by the [developer, its partner, or its
management company and overseen by the] department or
its designee, to the extent permitted by law, subject to the
applicant meeting the eligibility criteria established in
subsection (B).

B. Eligibility criteria. [In order to] To be eligible for a
residential workforce housing unit, an applicant must meet the
following criteria:

1. Be a citizen of the United States or a permanent
resident alien who is a resident of the County.

2. Be eighteen years of age or older.

3. Have a gross annual family income (not to include
the income of minors) [which] that does not exceed [one
hundred forty] 140 percent of the County’s area median
income as established by HUD, or as adjusted by the
department[, for Hana, Lanai, and Molokai]. Initial
determination for compliance with the maximum gross
annual family income provision [shall] must be made by the
[developer, its partner, or its management company]
department or its designee for the initial sale of residential
workforce housing units, on the basis of the information
provided on the ownership application. The ownership
application will be completed when a specific unit is being
considered. Final determination for compliance with the
maximum gross annual family income provision [shall] must
be made by the prospective lender at the time the applicant’s
income verification data is received.
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4. Have assets that do not exceed [one hundred forty]
140 percent of the County’s area median income as
established by HUD, or as adjusted by the department|, for
Hana, Lana‘i, and Moloka‘i] or its designee. Assets [shall]
must include all cash, securities, stocks, bonds, and real
property with the understanding that assets being used for
the down payment or closing costs [shall] must not be
included in the asset calculation. Real property [shall] must
be valued at fair market value less liabilities on [such] the
real property.

5. For a period of three years before the submittal of
the ownership application, have not had an interest of [fifty]
50 percent or more in real property in fee or leasehold in the
United States, where the unit or land is [deemed] suitable for
dwelling purposes, unless the applicant is selling [an
affordable] a workforce unit and purchasing a different
[affordable] workforce unit that is more appropriate for the
[applicant’s family size] applicant.

6. Pre-qualify for a loan with the applicant’s choice of
lender.

7. [Developer, its partner, or its management company
shall] The department or its designee must verify that each
applicant meets the requirements of eligibility [set forth
herein].

C. Notification of change. Each applicant [shall] must be
responsible for notifying the [developer, its partner, or its
management company] department or its designee in writing of any
changes in mailing address, telephone number, fax number,
[and/or] and e-mail address. If an applicant fails to properly notify
the [developer, its partner, or its management company]
department or its designee of [such] changes and the [developer, its
partner, or its management company] department or its designee
is unable to contact the applicant, the [developer, its partner, or its
management company shall] department or its designee must
remove the applicant’s name from the project wait list.

D. Selection priority.

1. [Residents on the wait list shall receive first priority
for the available units. Nonresidents on the wait list may
purchase a residential workforce housing unit once the wait
list has been exhausted of all residents.] The department or
its designee must conduct a random lottery of an appropriate
number of qualified applicants in accordance with the
guidelines established in subsection (E).

[2. The developer, its partner, or its management
company may do a mass mailing of housing applications to
applicants on the project wait list.
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3. The residential workforce housing units must be
offered to residents in the order in which their names were
drawn in the lottery, provided that there is a unit available
in the income group for which they qualify. Nonresidents will
be offered residential workforce housing units in the order in
which their names were drawn in the lottery.] 2. To the
extent permitted by law, the applicants selected by lottery
must then be ranked by the total length of time each has
been a resident of the County. The workforce housing units
must then be offered in the order of the rankings.

4.] 3. [In the event that] If units are not sold within the
first [ninety] one hundred twenty days after they are offered
for sale, and the developer has made a good faith effort, as
determined by the director, to contact and qualify applicants
on the project wait list, the sale of remaining units [shall]
must be conducted using the selection priority established in
subsection (D)(3) as follows:

a. For the next [ninety-day] one hundred twenty-
day period, units [shall] must be offered for sale to the
next higher income preference group, at the original
sales price. For example, units targeted for families
earning up to [one hundred twenty] 120 percent of the
median income may be sold to families earning up to
[one hundred forty] 140 percent of the median income.
All other eligibility criteria [shall] must apply.

b. Units [shall] must be offered to the next
higher income group every [ninety] one hundred twenty
days until the units are sold or there are no more
income groups available.

[c. Units shall then be offered to nonresidents
on the wait list in the order in which their names were
drawn in the lottery, for the next ninety-day period,
provided that as long as the applicant's income is
within the residential workforce housing income
groups.

d. Any units that remain unsold may be offered
at market rate without deed restrictions. Upon the sale
of the unit, the County shall receive fifty percent of the
difference between the original sales price of the unit
and the actual market rate sales price, for deposit into
the affordable housing fund. In this event, the
developer shall still be deemed to have satisfied the
requirement for producing a residential workforce
housing unit.] c. Any units that remain unsold must
first be offered to the County for purchase at the
original sales price.
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[5.] 4. The developer [shall] must submit copies of the
following information to the department to verify the sale of
residential workforce housing units to eligible buyers:

a. Applicant’s completed ownership application.

b. Executed sales contract.

c. Pre-qualification notice from lender.

d. All signed federal and state tax returns used
to determine eligibility, or any other documents used
to determine eligibility by the lender.

e. Escrow company’s settlement statement.

E. Department guidelines. The department must adopt
guidelines to implement the provisions of section 2.96.090, subject
to council approval by resolution.”

SECTION 3. Section 2.96.100, Maui County Code, is amended to read as
follows:

“2.96.100 Applicant selection process—[Rental] rental
units. A. [Wait List Procedure.] Countywide workforce housing
interest list and project wait lists.

1. The [developer, its partner, or its management
company shall] department or its designee must establish
[wait lists] a countywide workforce rental housing interest
list of interested applicants [by rental development;]. The
department must work with HUD-certified housing-
counseling agencies to educate applicants about workforce
housing requirements, eligibility criteria, and available
opportunities. The department or its designee must inform
the public and promote the interest list using media outlets,
including newspaper, radio, and social media platforms. The
public must also be informed in a similar manner of any
decision that would substantially affect the maintenance and
use of the interest list.

2. The department or its designee must establish
project wait lists of interested applicants by rental
development project. For each project, the department or its
designee must notify those on the countywide workforce
rental housing interest list and invite applicants to declare
their interest in being placed on the project wait list.

[2.] 3. Prior to initiating the project wait list, the
[developer, its partner, or its management company shall]
department or its designee must [initiate the wait list process
by publishing in at least five issues of a newspaper of general
circulation within the County, a public notice that shall
contain all information that is relevant to the establishment
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of the wait list.] publish, in media outlets with general
circulation within the County, at least five public notices that
contain all information that is relevant to the establishment
of the project wait list, including the community plan area
where the development is located. Media outlets include
newspaper, radio, and social media platforms. The public

[shall] must also be informed in a [like] similar manner, of

any decision that would substantially affect the maintenance

and use of the project wait list[; and].

4. The developer, its partner, or its management
company may do a mass mailing of housing applications to
applicants on the project wait list.

[3.] S. Selection for rental units [shall] must be made
by a lottery administered by the [developer, its partner, or its
management company and overseen by the] department[,] or
its designee, to the extent permitted by law, subject to the
applicant meeting the eligibility criteria established in
subsection [B of this section] (B).

B. Eligibility [Critera.] criteria. The eligibility criteria for
[rentals shall] rental units must be established on a project[-by-
project] basis by the director in the following manner:

1. If the project is receiving federal [and/or] or state
assistance, the applicable federal [and/or] or state eligibility
criteria [shall] must apply[; and].

2. If the project is not receiving federal [and/or] or
state assistance, all eligibility criteria in [section] subsection
(B) [2.96.090.B of this chapter shall] must apply, except for
[section] subsection (B)(6) [2.96.090.B.6 of this chapter].

C. Notification of [Change.] change. Each applicant [shall]
must be responsible for notifying the [developer, its partner, or its
management company] department or its designee in writing of any
changes in mailing address, telephone number, fax number,
[and/or] and e-mail address. If an applicant fails to properly notify
the [developer, its partner, or its management company]
department or its designee of [such] changes and the [developer, its
partner, or its management company] department or its designee
is unable to contact the applicant, the applicant’s name [shall]
must be removed from the [applicable] project wait list.

D. Selection [Priority.] priority.

1. [Residents on the wait list shall receive first priority
for the available units. Nonresidents on the wait list may
rent a residential workforce housing unit once the wait list
has been exhausted of all residents.] The department or its
designee must conduct a random lottery of an appropriate
number of qualified applicants, in accordance with the
guidelines established in section (E).
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[2. The developer, its partner, or its management
company may do a mass mailing of housing applications to
applicants on the wait list.

3. The residential workforce housing units shall be
offered to residents in the order in which their names were
drawn in the lottery, provided that there is a unit available
in the income group for which they qualify. Nonresidents will
be offered residential workforce housing units in the order in
which their names were drawn in the lottery, provided that
there is a unit available in the income group for which they
qualify.] 2. The applicants selected by lottery must then be
ranked by the total length of time each has been a resident
of the County. The workforce housing units must then be
offered in the order of the rankings.

[4.] 3. The developer, its partner, or its management
company [shall]l must submit copies of the following
information to the department to verify the rental of
residential workforce housing units to eligible renters:

a. Applicant’s completed final rental
application[;].

b. Executed rental lease[; and].

c. All signed federal and state tax returns used
to determine eligibility, or any other documents used
to determine eligibility by the developer, its partner, or
its management company.

[5.] 4. The [developer, its partner, or its management
company shall] department or its designee must maintain [a]
the project wait list for the development to fill any vacancy
after all of the units are rented[, which shall be used to fill
any vacancy].

[6.] 5. Any rental unit vacancy [shall] must be filled by
an applicant in the same income group as the original tenant
to maintain an equal distribution of [rentals] rental units
across the “very low income” and “low income,” “below-
moderate income,” and “moderate income” groups.

[7.] 6. An owner of a residential workforce housing
rental development intending to sell the development [shall]
must notify the department in writing prior to the closing of
the sale, and [shall] must provide documentation to the
department that the prospective new owner acknowledges
and is aware of the terms, conditions, and restrictions
encumbering the development [as set forth] in section
2.96.070.

E. Department guidelines. The department must adopt
guidelines to implement the provisions of section 2.96.100, subject
to council approval by resolution.”
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SECTION 4. Material to be repealed is bracketed. New material is
underscored. In printing this bill, the County Clerk need not include the
brackets, the bracketed material, or the underscoring.

SECTION 5. The Department of Housing and Human Concerns must
adopt guidelines for the implementation of Sections 2.96.090 and 2.96.100,
Maui County Code, no later than November 1, 2022, subject to Council approval
by resolution. This Ordinance takes effect upon Council approval of the

guidelines by resolution.

APPROVED AS TO FORM AND LEGALITY:

/s/ Mimi Desjardins
MIMI DESJARDINS
Department of the Corporation Counsel
County of Maui

paf:ans:21-335a



WE HEREBY CERTIFY that the foregoing BILL NO. 111 (2021), Draft 1

1. Passed FINAL READING at the meeting of the Council of the County of Maui, State of Hawaii, held on the
5th day of November, 2021, by the following vote:

Alice L. Keani N. W. Gabriel Natalie A. Kelly T. Michael J. Tamara A. M. Shane M. Yuki Lel K.
LEE RAWLINS- JOHNSON KAMA KING MOLINA PALTIN SINENCI SUGIMURA
Chair FERNANDEZ

Vice-Chair
Aye Aye Aye Aye Excused Ave Aye Aye No

2. Was transmitted to the Mayor of the County of Maui, State of Hawaii, on the 22nd day of November, 2021.

DATED AT WAILUKU, MAUI, HAWAII, this 22nd day of November, 2021.

e

="
L 43 ALICE L. LEE, CHAIR
- ar Council of the County of Maui
fo! N
€ = KATHY L. KAQOHU, COUNTY CLERK
County of Maui
DAY OF ,2021.

THE FOREGOING BILL IS HEREBY APPROVED THIS

MICHAEL P. VICTORINO, MAYOR
County of Maui

I HEREBY CERTIFY that upon approval of the foregoing BILL by the Mayor of the County of Maui, the said BILL
was designated as ORDINANCE NO. of the County of Maui, State of Hawaii.

KATHY L. KAOHU, COUNTY CLERK
County of Maui

Passed First Reading on October 1, 2021
Effective date of Ordinance

I HEREBY CERTIFY that the foregoing is a true and correct copy of Ordinance
No. , the original of which is on file in the Office of the County

Clerk, County of Maui, State of Hawaii.

Dated at Wailuku, Hawaii, on

County Clerk, County of Maui



