GET Committee

From: County Clerk ;

Sent: Monday, July 06, 2020 7:50 A

To: GET Committee

Subject: FW: HAWAII WILDLIFE FUND, ET AL. V. COUNTY OF MAUI, CIVIL 12-00198 SOM
(GET-26)

From: Hannah Bernard <bernardhannah@icloud.com>

Sent: Sunday, July 05,2020 4:36 PM

To: County Clerk <County.Clerk@mauicounty.us>

Subject: HAWAII WILDLIFE FUND, ET AL. V. COUNTY OF MAUI, CIVIL 12-00198 SOM (GET-26)

| am submitting testimony on behalf of Hawaii Wildlife Fund on this item:

HAWAII WILDLIFE FUND, ET AL. V. COUNTY OF MAUI, CIVIL

12-00198 SOM (GET-26)

During the GET meeting scheduled for July 7, 2020.

Aloha Committee Chair Mike Molina, Vice Chair Rawlins-Fernandez and Councilmembers:

We understand the Corporation Counsel will update you folks on the injection well status next Tuesday July

7. We hope that you’ll be able to utilize information from our attorney, David Henkin, during this update as
well. We believe Maui’s Corp Counsel still seems to fundamentally misunderstand, or willfully misrepresent the
Supreme Court ruling in our case, with statements from Richelle Thomson, April 24, 2020, such as:

“...The (Supreme) Court also did not rule against the County...”

“..the Supreme Court laid out some of the factors that the lower court must consider in determining
whether or not the disposal of recycled water into wells at the Lahaina Wastewater Reclamation
Facility requires an NPDES permit. Here are the factors that must be considered:

Transit time

Distance traveled

The nature of the material through which the pollutant travels

The extent to which the pollutant is diluted or chemically changed as it travels

The amount of pollutant entering the navigable waters relative to the amount of the pollutant
that leaves the point source

The manner by or area in which the pollutant enters the navigable waters

7. The degree to which the pollution (at the point it enters the water body) has maintained its
specific identity (Pg. 16)
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In addition, the Corp Counsel has repeatedly used the tactic of calling for executive session with the County Council,
when in fact, it is simply not necessary nor appropriate. As stated in Richelle Thomson’s letter to GET Chair Mike
Molina on June 30:

“...Regarding settlement: On May 30, 2020, Mayor Victorino proposed a settlement offer to the plaintiffs. On June 9, the
Plaintiffs rejected this proposal and made a counterproposal. If the committee desires, these matters can be discussed in
executive session. "

First, we question whether you were apprised of and approved this settlement offer before we received it. Second,
we question why you would have to move to executive session to discuss this offer, which was made to us on May
30, and we rejected and followed with a counter proposal that the county rejected. This very settlement offer,

which bordered on insulting, is in the public domain now, and was in fact discussed during a webinar hosted by the
Environmental Law Institute on June 12, wherein the esteemed participants laughed out loud at how preposterous the
county’s position was. You can see for yourself in the video clip below: Environmental Law Institute webinar

on our case (among others), during which Harvard Law School Environmental Law Professor Richard Lazarus and
John Cruden (former Assistant Attorney General for the Department of Justice’s Environment and Natural Resources
Division, laugh out loud at the County’s settlement position (at 49:50 to 50:55):

https://bit.ly/SCOTUSELI

To make matters worse, the Corp Counsel proposed to the District Court to hire experts witnesses to conduct more
tests, collect more data and analyses, and to spend at least an additional $1 million in research, utilizing taxpayer
dollars in pursuit of their interpretation of the Supreme Court’s decision. We question how much more money the
county is willing to spend to prove that a facility that was designed to dispose of wastewater into wells that transport
it to the ocean is indeed polluting the ocean. Meanwhile, as another year inevitably drags by while we are dragged
through the courts, the reef will continue to suffer.

This situation has become ludicrous. The thought of the county spending one more dime to defend this losing battle
in a court of law is appalling. Ihope the Council can ask how much more money this administration is willing to
spend to be proven wrong one more time.

Aloha and mahalo for your continued steadfast kind kokua,
Hannah

Hannah Bernard
Executive Director
Hawai‘i Wildlife Fund
P.O. Box 790637
Paia, HI 96779
(808)280-8124
wild@aloha.net
www.wildhawaii.org













GET Committee

From: John Gelert <jgelert@yahoo.com>
Sent: Monday, July 06, 2020 9:02 AM
To: GET Committee; GET Committee -
Subject: Lahaina Injection Well case

Attention: Government, Ethics and Transparency Committee
Aloha Committee!

Maui County Council showed us before the Injection Well case at the Supreme Court that they were
concerned about the environmental pollution. I believe they would be more qualified to come up
with a plan to remediate the problem; allowing Corporate Council to intervene with the remediation
degrades our health and reefs further.

Please support Council Member Kelly King's proposed Resolution (GET 26) to Direct Corporation
Council to direct all settlement offers to the Council, regarding the Supreme Court ruling against
Maui County! This will ensure that the process is dealt with properly, out in the open, for all to see.
It prevents Corporation Council from hiding their actions or preventing Counsel from shutting
Council out of the process.

Maholo,

John Gelert
Kihei, Hawaii



GET Committee

From:
Sent:
To:
Subject:

July 6, 2020

Jodi sussman <jodisussman33@gmail.com>

Monday, July 06, 2020 9:08 AM

GET Committee

RE: Supreme Court Ruling RE: Lahaina Injection Well Case.

Aloha Chair and Committee Members,
| support Council Member Kelly King's proposed Resolution (GET 26) to
Direct Corporation Council to direct all settlement offers to the Council, regarding the Supreme Court ruling against

Maui County.

This will ensure that the process is dealt with properly, out in the open, for all to see. It prevents Corporation Council
from hiding their actions or preventing Counsel from shutting Council out of the process.

Maholo Nui
Jodi Sussman

28 Kai Makani Loop #102

Kihei Hi 96753



GET Committee

From: David Henkin <dhenkin@earthjustice.org>

Sent: Monday, July 06, 2020 9:11 AM

To: ~ GET Committee

Cc: brian.bilberry@co.maui.hi.us; richelle.thomson@co.maui.hi.us;
moana.lutey@co.maui.hi.us

Subject: Earthjustice Testimony Re: GET-26

Attachments: 2020-7-7 EJ Testimony re GET-26.pdf

Please find attached Earthjustice’s testimony re: GET-26, which will be considered by the Governance, Ethics and
Transparency Committee Meeting tomorrow morning.

Please distribute to the committee members.
Thank you for your assistance.
Regards,

David Henkin

Attorney

Earthjustice

850 Richards St., Suite 400
Honolulu, HI 96813

T 808-599-2436, ext. 6614
F: 808-521-6841
www.earthjustice.org

The information contained in this email message may be privileged, confidential and protected from disclosure. If you are
not the intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have
received this email message in error, please notify the sender by reply email and delete the message and any
attachments.



© EARTHIUSTICE

TESTIMONY REGARDING GET-26
HAWAIIWILDLIFE, ET AL. V. COUNTY OF MAUI, CIVIL 12-00198 SOM BMK,
U.S. SUPREME COURT DOCKET 18-260

Governance, Ethics and Transparency Committee Meeting
July 7, 2020
9:.00 a.m.

Good morning Chair Molina, Vice-Chair Rawlins-Fernandez, and members of the GET
Committee:

My name is David Lane Henkin, I am an attorney with Earthjustice, and I represent the
plaintiffs in Hawai‘i Wildlife Fund, et al., v. County of Maui.! I offer this testimony to provide the
Committee with information that, hopefully, will be helpful to your deliberations.

As you know, despite the Maui County Council’s efforts to settle this case cooperatively and to
focus on fixing the problems with the Lahaina injection wells, Mayor Victorino and the
Corporation Counsel persisted in pursuing their appeal to the highest court in the land,
claiming that they were interested only in getting clarity about the Clean Water Act’s
requirements. The Supreme Court’s ruling on April 23« did, indeed, provide a lot of clarity.

The Corporation Counsel previously reported to you that the Supreme Court “did not issue a
‘win’ or ‘lose” order.” 4/24/20 Memo at 2. The fact of the matter is that the Court flatly rejected as
“unreasonable” the County’s argument that the Clean Water Act cannot regulate discharges
from the Lahaina injection wells simply because pollution from those wells travels through
groundwater before reaching the ocean. County of Maui v. Hawai‘i Wildlife Fund, 140 S. Ct. 1462,
1474 (2020). Rather, the Court affirmed that discharges from the injection wells require a Clean
Water Act permit if they are “the functional equivalent of a direct discharge ... into navigable
waters.” Id. at 1477 (emphasis added).

The case has been sent back to the Hawai‘i district court to make the “functional equivalent”
determination. We are in front of the same district courtjudge who, last time around, concluded
that discharges from the Lahaina injection wells are “functionally equivalent to a discharge into
the ocean itself.” Hawai‘i Wildlife Fund v. County of Maui, 24 F. Supp. 3d 980, 994 (D. Haw. 2014).
The Committee should think long and hard about whether it is realistic to expect the district
court to make a different decision now and whether the County should continue to spend
taxpayer dollars on continuing to fight in court, rather than on addressing pollution from the
Lahaina injection wells.

1T am registered as a lobbyist with the Maui County Board of Ethics.

MID-PACIFIC 850 RICHARDS STREET, SUITE 400 HONOLULU, HI 96813

T: 808.599.2436 F: 808.521.6841 MPOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG



Earthjustice Testimony Re: GET-26
July 7, 2020 GET Committee Meeting
Page 2

The Supreme Court identified seven factors as “potentially relevant” to determining functional
equivalence. County of Maui, 140 S. Ct. at 1476. It did not, however, require the County or the
plaintiffs to develop and present evidence on each of those seven factors. Rather, the Court
made clear that those seven factors are “just some” of the infinite number of “factors that may
prove relevant (depending upon the circumstance of a particular case).” Id.

The Court did identify two factors as “the most important factors in most cases”: transit time
and distance traveled. Id. at 1477. In this case, a tracer dye study, carried out by independent
University of Hawai'i researchers, has already provided that information, with tracer dye
placed in the injection wells taking only 84 days to reach the ocean just offshore of Kahekili
Beach Park, which is approximately one half-mile to the southwest of the Lahaina facility. There
is, therefore, no need for the County to spend another dime to secure that information.

At last week’s status conference with the district court, the Corporation Counsel provided a
preliminary proposal for additional data collection and analysis that Corporation Counsel
argues is necessary (attached). Our expert reviewed the proposal and gave an initial ballpark
estimate for the scope of work it describes of more than $1 million. The Committee should
consider asking the Corporation Counsel how much it proposes to spend on continuing this
legal fight and why the Corporation Counsel thinks this additional investment of taxpayer
money is likely to change the ultimate outcome of the case.

I'hope this information is helpful to the Committee. I am happy to answer any questions you
may have now, or in the future. I can be reached via email at dhenkin@earthjustice.org or via
telephone at 808-599-2436, ext. 6614.



























GET Committee

From: David Henkin <dhenkin@earthjustice.org>

Sent: Monday, July 06, 2020 9:11 AM

To: GET Committee

Cc: ' brian.bilberry@co.maui.hi.us; richellethomson@co.maui.hi.us;
moana.lutey@co.maui.hi.us

Subject: Earthjustice Testimony Re: GET-26

Attachments: 2020-7-7 EJ Testimony re GET-26.pdf

Please find attached Earthjustice’s testimony re: GET-26, which will be considered by the Governance, Ethics and
Transparency Committee Meeting tomorrow morning.

Please distribute to the committee members.
Thank you for your assistance.
Regards,

David Henkin

Attorney

Earthjustice

850 Richards St., Suite 400
Honolulu, HI 96813

T: 808-599-2436, ext. 6614
F: 808-521-6841
www.earthjustice.org

The information contained in this email message may be privileged, confidential and protected from disclosure. If you are
not the intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have
received this email message in error, please notify the sender by reply email and delete the message and any
attachments.



GET Committee

From: Linda Green <linda.l.green1@gmail.com>

Sent: Monday, July 06, 2020 1:23 PM

To: GET Committee

Subject: RE: Supreme Court Ruling RE: Lahaina Injection Well Case.

RE: Supreme Court Ruling RE: Lahaina Injection Well Case.

HAWAII WILDLIFE FUND, ET AL. V. COUNTY OF MAUI, CIVIL 12-
00198 SOM BMK, U.S.

Dear: Government, Ethics and Transparancy Committee:

| support Council Member Kelly King's proposed Resolution to
Direct Corporation Council to direct all settlement offers to the
Council, regarding the Supreme Court ruling against Maui
County.

This will ensure that the process is dealt with properly, out in
the open, in a transparent manner for all to see and will
require the Corporation Council to disclose the entire process
and information to the County Council.

Sincerely,

Linda Green

303-588-2963

Linda.l.greenl@gmail.com

Regarding: SUPREME COURT DOCKET 18-260 (GET-26)
Description
The Committee is in receipt of the following:

1



1. County Communication 19-178, from Council
Chair Kelly T. King, transmitting a proposed resolution entitled
“REQUIRING SETTLEMENT OFFERS IN HAWAII WILDLIFE FUND,
ET AL. V. COUNTY OF MAUI, RELATING TO THE CLEAN WATER
ACT, TO BE TRANSMITTED TO THE COUNCIL FOR APPROVAL OR
DISAPPROVAL.” The purpose of the proposed resolution is to
direct the Department of the Corporation Counsel, consistent
with Section 3.16.020, Maui County Code, to transmit all
settlement offers in Hawaii Wildlife Fund, et al. v. County of
Maui, United States Supreme Court Docket 18-260, to the
Council for approval or
disapproval.https://mauicounty.legistar.com/LegislationDetail.
aspx?1D=4583301&GUID=FC45E6BF-2073-4C3C-A8D5-
157BCC03D628&0Options=&Search=

Sent from Gmail Mobile
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