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TO: Chair Michael J. Molina
Governance, Ethics, and Transparency Committee
. 1 i i 2020.08.04
FROM: Richelle M. Thomson, First Deputy Corporation Counsel B0
RE: Hawaii Wildlife Fund, et al. v. County of Maui, Civ. 12-00198 SOM-

KJM, U.S. Supreme Court Docket 18-260 (GET-26)

This memo is in response to your request dated July 27, 2020 (attached),
requesting approval as to form and legality a resolution entitled, “Authorizing
Settlement in Hawaii Wildlife Fund, et al. v. County of Maui, Civil 12-00198
SOM-KJM, United States District Court, District of Hawaii.”

Specific to Paragraph 2 in the “be it resolved” section of the resolution, we are
unable to sign as to form and legality, as the proposed resolution conflicts with
Sections 3-6, 3-8, and 7-5 of the Charter of the County of Maui (1983), as
amended.

Please also refer to this office’s memorandum dated October 3, 2019 (attached),
which analyzes the inter-relationship between the County’s Charter provisions,
the Maui County Code provision related to settlement of claims against the
County, and applicable common law.

This case is currently in mediation. Magistrate Judge Barry Kurren, who is
overseeing the mediation, has conveyed his concern over scheduling this matter
for committee consideration at this time. He has expressed that he would like to
see the mediation have a viable chance at becoming successful, which may take
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some time. He pointed out that there are many moving parts in this litigation, as
well as some sensitive issues that should be worked out in a mediation setting.
Judge Kurren additionally has expressed his willingness to discuss this with you
or with the GET Committee Members in executive session.

This office will keep you advised of the status of this case. Please do not hesitate
to contact me if you would like additional information or if you have any
questions.



REQUEST FOR LEGAL SERVICES

Date: July 27, 2020
From: Michael J. Molina, Chair

Governance, Ethics, and Transparency Commaittee
TRANSMITTAL

Memo to: DEPARTMENT OF THE CORPORATION COUNSEL
Attention: Richelle Thomson, Esq.

Subject: HAWAII WILDLIFE FUND, ET AL. V. COUNTY OF MAUI, CIVIL 12-00198 SOM
BMK, U.S. SUPREME COURT DOCKET 18-260 (GET-26)
Background Data: Please see attached resolution.

Work Requested: [X] FOR APPROVAL AS TO FORM AND LEGALITY
[ ] OTHER:
Requestor's signature Contact Person
Michael J. Molina James Forrest

Michael J. Molina (Telephone Extension: 7137)
[] ROUTINE (WITHIN 15 WORKING DAYS) [ ] RUSH (WITHIN 5 WORKING DAYS)
[] PRIORITY (WITHIN 10 WORKING DAYS) [ ] URGENT (WITHIN 3 WORKING DAYS)
[X] SPECIFY DUE DATE (IF IMPOSED BY SPECIFIC CIRCUMSTANCES): August 4, 2020

REASON: For posting on August 11, 2020 Committee meeting agenda.

FOR CORPORATION COUNSEL'S RESPONSE

ASSIGNED TO: ASSIGNMENT NO. BY:

TO REQUESTOR: [ | APPROVED [ ] DISAPPROVED [{,OTHER (SEE COMMENTS BELOW)
[ ] RETURNING--PLEASE EXPAND AND PROVIDE DETAILS REGARDING ITEMS AS NOTED

COMMENTS (NOTE - THIS SECTION NOT TO BE USED FOR LEGAL ADVICE):

Please see attached memorandum.

DEPARTMENT OF THE CORPORATION COUNSEL

2020.08.04 17:05:46
Date August 4, 2020 By W -10'00"

o (Rev. 7/03)
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Resolution

No.

AUTHORIZING SETTLEMENT IN HAWAII
WILDLIFE FUND, ET AL. V. COUNTY OF MAUI,
CIVIL 12-00198 SOM-KJM, UNITED STATES
DISTRICT COURT, DISTRICT OF HAWAII

WHEREAS, Plaintiffs Hawaii Wildlife Fund, et al. filed a lawsuit in
the United States District Court (“District Court”) on April 16, 2012, Civil
12-0019 SOM BMK, against the County of Maui, alleging violation of the
Federal Water Pollution Control Act, also known as the Clean Water Act;
and

WHEREAS, on January 23, 2015, and June 25, 2015, the District
Court granted plaintiffs’ motions for partial summary judgment; and

WHEREAS, to avoid incurring expenses and the uncertainty of a
judicial determination of the parties’ respective rights and liabilities, the
County Council approved a partial settlement agreement by Resolution
15-75 (2015 Settlement Agreement”); and

WHEREAS, in accordance with the terms of the 2015 Settlement
Agreement, the parties agreed the County reserved the right to appeal the
rulings of the District Court to the Ninth Circuit Court of Appeals (“Circuit
Court”) and then the United States Supreme Court (“Supreme Court”); and

WHEREAS, the County appealed the District Court's decision to the
Circuit Court, and the Circuit Court denied the appeal on
February 1, 2018; and

WHEREAS, the County filed a Petition for Writ of Certiorari with the
Supreme Court on August 27, 2018, and on February 19, 2019, the
Supreme Court granted the County's petition, Docket 18-260; and

WHEREAS, on April 23, 2020, the Supreme Court rendered a
decision in County of Maui, Hawaii v. Hawaii Wildlife Fund et al., stating
“that the statute that best captures Congress meaning . . . is that a permit
is required when there is a discharge from a point source directly into
navigable water or when there is the functional equivalent of a direct
discharge”; and
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WHEREAS, the Supreme Court also noted seven factors, including
time and distance traveled, that “may prove relevant” to determining the
functional equivalent of point source discharge through groundwater
depending on “how similar the particular discharge is to a direct
discharge”; and

WHEREAS, the Department of the Corporation Counsel advised the
Council’s Governance, Ethics, and Transparency Committee (“GET”) at its
meeting of July 7, 2020, the Supreme Court remanded the case to the
Circuit Court, and the Circuit Court then remanded the case to the District

Court, where the case is pending as Hawaii Wildlife, et al. v. County of
Maui, Civil 12-00198 SOM-KJM; and

WHEREAS, on May 30, 2020, Mayor Michael P. Victorino proposed
a settlement offer to the plaintiffs; and

WHEREAS, on June 9, 2020 the plaintiffs offered a counter proposal
to the County, which is attached as Exhibit “1”; and

WHEREAS, the Corporation Counsel further advised the GET
Committee that the County had not offered a response, as yet, to the
Plaintiff’s counter proposal; and

WHEREAS, the case has continued since 2012, costing the
taxpayers of the County of Maui over $4 million in legal fees to continue
the case to the Supreme Court; and

WHEREAS, the GET Committee was advised that the continuation
of the case at the District Court could cost $250,000 or more in attorneys’
fees, discovery, and other research; and

WHEREAS, this case has dragged on over eight years and, without
a settlement, could continue another several years; and

WHEREAS, continuation of the case without a reduction in the
dependency on wastewater injection wells will continue to impact Maui
County’s environment, marine life, and coastal reef system; and

WHEREAS, the Council believes it should focus its resources, time,
and efforts into securing jobs for residents, enhancing the local economy,
providing shelter, and assisting individuals and families who need health
care and treatment; and
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WHEREAS, the Council believes continuing the case is not in the
best interest of the residents of the County and further perpetuation of the
case would be a distraction from addressing the real needs of residents of
Maui, Molokai, and Lanai; and

WHEREAS, settlement of the case would allow the Council to focus
on families and businesses in need; now, therefore,

BE IT RESOLVED by the Council of the County of Maui:

1.

That it approves settlement of Hawaii Wildlife, et al. v. County
of Maui, Civil 12-00198 SOM-KJM, United States District
Court, District of Hawaii, under the terms set forth in an
executive meeting before the Governance, Ethics, and
Transparency Committee;

That it directs the Corporation Counsel to prepare and
authorizes the Council Chair or Vice-Chair to execute a
Release and Settlement Agreement on behalf of the County to
resolve the case;

That it authorizes the Director of Finance to satisfy settlement
of the case; and

That certified copies of the resolution be transmitted to the
Mayor, the Director of Finance, the Director of Environmental
Management, and the Corporation Counsel.

APPROVED AS TO FORM AND LEGALITY

Deputy Corporation Counsel

County of Maui

get:misc:026areso02:dr



© EARTHIUSTICE

June 9, 2020

CONFIDENTIAL SETTLEMENT COMMUNICATION - FRE 408

Via Electronic Mail Only

Richelle M. Thompson
First Deputy Corporation Counsel
richelle.thomson@co.maui.hi.us

Re:  Hawai'i Wildlife Fund, et al. v. County of Maui, Civ. No. 12-00198 SOM-KJM (D. Haw.)
Ms. Thompson,

On behalf of plaintiffs Hawai‘i Wildlife Fund, Sierra Club — Maui Group, Surfrider Foundation
and West Maui Preservation Association, we respectfully reject the settlement you proposed in
your letter of May 30, 2020.

The basic premise of your proposal —that the Hawai‘i Department of Health (DOH) should
have the final word on whether the County requires a Clean Water Act National Pollutant
Discharge Elimination System (NPDES) permit for discharges from the Lahaina injection
wells—is fundamentally flawed. As the Hawai‘i district court made clear in this case years ago,
the federal courts, not DOH, are the ultimate arbiters of whether the County requires an NPDES
permit. See Hawai’i Wildlife Fund v. County of Maui, 24 F. Supp. 3d 980, 991 (D. Haw. 2014) (“If
this court requires a permit, the DOH and the EPA cannot supersede a decision by this court by
determining that an NPDES permit is not required”); see also San Francisco Baykeeper v. Cargill
Salt Div., 481 F.3d 700, 706 (9% Cir. 2007) (“a court may, in entertaining a citizen suit, decide
whether a discharge of particular matter into navigable waters violates the [Clean Water Act]
even though the regulating agency determined that the discharge was not subject to the
requirement of a permit”); Ass'n to Protect Hammersley, Eld, & Totten Inlets v. Taylor Res., Inc., 299
F.3d 1007, 1012 (9t Cir. 2002) (allowing citizen suit despite prior agency determination of no
NPDES permit requirement, because “Congress [has] empowered citizens to pursue
enforcement of the Clean Water Act when all procedural requirements [are] satisfied”).

As you know, the Hawai‘i district court previously concluded that discharges from the Lahaina
injection wells are “functionally equivalent to a [direct] discharge into the ocean itself” and,
accordingly, require an NPDES permit. Id. at 994. We fully expect the Court will reach the same
conclusion on remand.

MID-PACIFIC 850 RICHARDS STREET, SUITE 400 HONOLULU, HI 96813

T: 808.599.2436 F: 808.521.6841 MPOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG
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In the interest of sparing the parties the expenditure of limited time and resources on additional
litigation with an all-but foregone conclusion, we offer the following settlement
counterproposal for the County’s consideration:

1. The parties stipulate to entry of judgment that discharges of treated wastewater from the
Lahaina injection wells without an NPDES permit violate the Clean Water Act;

2. The parties further stipulate to plaintiffs” entitlement to an award of fees and costs for
the proceedings before the U.S. Supreme Court—which resulted in an opinion flatly
rejecting as “unreasonable” the County’s position that pollutant discharges from the
Lahaina injection wells are exempt from NPDES permitting simply because they pass
through groundwater before reaching the ocean, County of Maui v. Hawai‘i Wildlife Fund,
140 S. Ct. 1462, 1474 (2020) —in an amount to be determined through negotiation or

motion practice;! and

3. The County fulfills the obligations set forth in paragraphs 8 through 13 of the parties’
2015 settlement agreement (Dkt. No. 259).

By promptly settling, the County would avoid incurring additional expenses for outside
counsel. Moreover, the County would not have to pay our fees and costs for work on remand in
the event that we prevail, which we think is likely.

Please let us know the County’s position on this settlement counterproposal.

Regards,

T\ 2 K

David L. Henkin
DLH/tt

cc: Moana M. Lutey (via electronic mail)

! The parties previously settled plaintiffs” claims for fees and costs for the initial round of
proceedings in the district court, as well as for proceedings before the 9 Circuit.
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2050 MAIN STREET, SUITE 2B
WAILUKU, MAUI, HAWAII 96793

September 30, 2019

Honorable Michael P. Victorino, Mayor
County of Maui

Kalana O Maui Building, 9™ Floor

200 S. High Street

Wailuku, Hawaii 96793

Dear Mayor Victorino:

Re: Withdrawal of County of Maui v. Hawai’i Wildlife Fund et al.
Injection Well Appeal

If the County of Maui withdraws our injection wells appeal and the 9" Circuit Court ruling

stands, the uncertainty of the interpretation and application of the Clean Water Act (CWA) would
impact the following:

1.

It is likely that the Ninth Circuit’s “fairly traceable” test for Clean Water Act liability would
mean that all four of the County’s wastewater reclamation facilities utilizing injection wells
(Kahului, Lahaina, Kihei, and Kaunakakai) are currently in violation of the CWA.

The CWA also includes provisions for possible criminal penalties; departmental personnel
may be personally named in future lawsuits.

All of the following Department of Environmental Management (DEM) Capital
Improvement Projects (CIP) will be put on hold: Recycled Water Projects (roughly $35M
budgeted), Soil Aquifer Treatment project (roughly $3M budgeted), and Injection Well and
Infiltration Pond projects (Future projects). Most of these projects have known
groundwater connections.

DEM Reuse Program will be suspended and all future hook ups will be put on hold until
clarification of the CWA is determined. We already have a private property owner who
has appealed the Maui County Code’s requirement to use our recycled water because it
would subject them to possible violation of the CWA should the recycled water come into
contact with groundwater and migrate to the ocean.

Existing operational activities of injection wells and infiltration ponds (every facility), pump
stations/facilities with seepage pits/drainage basins to drain rain water into ground during
storm events (up to 42 pump stations and 5 plants), irrigation using reuse water (Kihei,
Kahului, Lahaina, Kaunakakai) will be suspended until clarification of the CWA is
determined.

EXHIBIT A
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6. Over the next 6-9 years, budget roughly $23M for design of outfalls for all treatment
facilities with injection wells (Kihei, Kahului, Kahului, and Kaunakakai) and another
approximately $600M to construct them, excluding land acquisition. The Department has
determined that ocean outfall is the only disposal method with regulatory certainty.

7. All future development that wants to tie into our municipal wastewater system throughout
the County will be put on hold/stalled until clarification of the CWA is determined.

These are just a few of the department’s facilities and ongoing operations that will be affected
until further clarification of the CWA can be determined. The full effect is not known. If you have
any questions or concerns, please feel free to contact me.

Sincerely,
ERIC A. NAKAGAWA, P.E.
Director of Environmental Management
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