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SUBJECT: COMMUNITY FACILITIES DISTRICTS (IT-38)

As you know, your Infrastructure and Transportation Committee (IT) has discussed the creation
of Community Facilities Districts (CFDs) as potential funding mechanisms for public improvements.

The Council has also expressed an interest in having a CFD policy or framework, and draft
“guidelines” were submitted to IT last year. These guidelines have since been reviewed, again, by the
Department of the Corporation Counsel, the Department of Finance, and the County’s bond counsel,
and their recent comments have been incorporated, shown in red text in the revised document.

Enclosed for your review and consideration is hopefully the final version of the guidelines that
are intended to inform and assist the Council, Administration, prospective CFD stakeholders, and the
public in CFD formation. The language calls for Council adoption of these guidelines and any
amendments thereto, with the Mayor having the opportunity to comment and make recommendations.

If you have any questions or need additional information, please feel free to contact me.
Sincerely,
MMM AN~

MICHELE MCLEAN, AICP
Planning Director
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County of Maui
Community Facilities District (“CFD”)
PROCEDURAL GUIDELINES — Revised 04/25/22

I. INTRODUCTION

Section 46-80-1 of the Hawaii Revised Statutes (HRS) provides that a county may initiate proceedings to
establish a community facilities district ("CFD"). On December 24; 2018, Ordinance 4947 (the “Ordinance”)
took effect, amending Title 3 of the Maui County Code (“MCC”) authorizing the formation of CFDs for
certain types of special improvements identified under MCC Section 3.75.050.

In furthering the goal of utilizing CFDs to benefit the County, property owners who may become subject
to CFD special taxes and benefit from CFD improvements, and the general public who may benefit from
CFD improvements, the County Council wishes to adopt administrative policies and procedures (the
”Guidelines”) to guide it in considering whether and how to approve CFD formation.

These Procedural Guidelines are subject to.amendment by the County Council at any time. These
Guidelines are not intended to amend, modify or supersede Chapter 3.75 of the MCC. Should any conflict
exist between these Procedural Guidelines and the MCC, the MCC shall govern. The intent of these
Procedural Guidelines is to provide a framework for those persons interested in requesting a CFD be
formed by the County,

The Mayor will be provided an opportunity to provide comments and recommendations on any proposed
amendment before adoption by the County Council. In each circumstance, the decision as to whether the
County will establish.a CFD will be.made solely-by the County Council with approval by the Mayor. Nothing
contained herein shall be construed as obligating the County to establish a CFD in any circumstance or as
granting to any person any right to have the County establish a CFD in any circumstance.

In each circumstance, the decision as to whether the County will establish a CFD under Chapter 3.75 will
be made solely by .the County. Nothing contained herein shall be construed as obligating the County to
establish a CFD in‘any.circumstance or as granting to any person any right to have the County establish a
CFD in any circumstance:

Il. POLICIES AND PROCEDURES GENERALLY

The County is committed to promoting the health and welfare of its residents, responsible economic
development including the promotion or retention of employment, resource and environmental
preservation, development of public infrastructure, and the stabilization or increase of the tax base.
Therefore, it is the prerogative of the County to use CFDs to finance public infrastructure and public
facilities (“Public Infrastructure”) that will help facilitate the above objectives.

Generally, the County will require that Public Infrastructure financing through a CFD provide a general
public benefit, that a source to fund maintenance costs is identifiable and affordable, and that, absent
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findings of special circumstances, the essential Public Infrastructure does not increase the County’s public
liability risks beyond levels normally acceptable for public improvements.

The procedures and standards set forth herein will apply generally to CFDs proposed by the County and
those proposed by private property owners. However, the application process will differ for CFDs
proposed by private property owners (as discussed herein).

In addition to the application process outlined in Section Il below, CFDs proposed by private property
owners will be subject to MCC Chapter 3.75.100 requiring a petition, received by the County Clerk,
requesting the institution of proceedings for the establishment of a CFD including a description of
proposed boundaries, special improvements, and signatures by owners of at least 25% of the land in the
proposed CFD together with property owner representation and 'warranties, as approved by the County’s
bond counsel, that the petition submittal is valid. The petition requirement may be modified or waived
by the County Council

The County may also form a CFD on its own initiative for Public Infrastructure benefiting certain property
owners or communities. In the case of CFDs proposed by the County, the development and construction
of the infrastructure financed by the CFD maybe managed in the same manner to the same standards as
all other County or State public infrastructure projects. The County may also consider the availability of
County general funds to offset costs.

11l. APPLICATIONS; CONDITIONS; DEPOSITS

No application, conditions or deposits will be required for County-initiated CFDs unless specified by the
Council or, in the case of a developer landowner, not required to submit a petition. For CFDs proposed
by developers or otherwise by groups of individual property owners, one or more of the owners of the
property that directly benefits from the Public Infrastructure to be financed by the CFD will be required
to complete an application in such form as the County. may prescribe. Information provided in the
application will be considered public information other than confidential financial disclosures.

The application should indicate if the issuance of CFD bonds is proposed or if the CFD is being proposed
to fund Public Infrastructure costs on a “pay as.you go” basis.

All County, legal and consultant costs incurred in the evaluation of any CFD application, or in the formation
of a CFD or the issuance of CFD bonds, will, at the County’s option, be paid by the property owners (the
“Applicant”), which payment will be secured by an advance deposit with the County as provided for in
MCC Chapter 3.75 that authorizes the creation of the CFD, and will be submitted at the time of application
subject to a County-approved deposit agreement. The County will not be expected to incur any expenses
for processing a CFD, and expenses not chargeable to the CFD will be borne by the Applicant. The County
shall also review and approve the proposed Public Infrastructure, which may be modified at the sole
discretion of the County as a condition of accepting the application. The County shall also reserve the right
to levy reasonable annual administrative fees to manage the CFD and be reimbursed for administrative
fees incurred if CFD bonds are issued. In general, due to the complexity and specialized professional and
legal experience required to form a CFD, the deposit will be required, by the County as specified by Section
3.75.100 of the MCC. The deposit may be increased upon demand of the County if at any time the County
determines that the remaining amount is not sufficient to cover anticipated remaining expenses and costs.



The initial deposit and any additional amounts will be held by the County and used only for the expenses
and costs incurred in connection with the CFD proceedings. Any balance of such deposit remaining upon
completion of the CFD proceedings, or the abandonment thereof, and not needed to pay expenses and
costs relating thereto, will be returned to the Applicant. If CFD bonds are issued the Applicant may be
entitled to reimbursement of deposits from the proceeds of the bonds or special taxes. The use of the
deposit shall in no way be construed as requiring the County to issue CFD bonds or to provide
reimbursement from the proceeds thereof for portions of the deposit that are expended.

The Applicant will also be required to prepare and submit a plan for the Public Infrastructure financed by
the CFD to address administrative, operational and maintenance expenses not funded by the proposed
CFD special taxes, unless otherwise agreed, including the source of funds or deposits proposed to fund
administrative, operational and maintenance costs. The plan will also address the status of land use
approvals, provide detailed cost estimates of the Public Infrastructure, identify the proposed term and
structure of any bond financing, estimate the County administrative burden and identify any extraordinary
liability issues beyond levels normally acceptable for Public Infrastructure. Such a plan shall be reviewed
and approved by the Director of Finance and Director of the County department with administrative,
operational, and maintenance related jurisdiction over the CFD upon the improvements’ dedication to
the County, The Applicant shall also prepare a statement of public benefit which shall.identify the public
benefit of each improvement proposed to.be financed by the CFD.

In connection with each CFD proposal, a public benefit requirement must be met by the Applicant to the
satisfaction of the County. This public benefit requirement will be evaluated in terms of the benefits to
the public that will be provided by the Public Infrastructure to be funded through the formation of the
CFD and issuance of CFD.bonds, if applicable. Inview of the financial benefits to be realized by developers
and owners of properties within the boundaries of the CFD, the County will require demonstration of
meaningful types and levels of public benefits prior to the County taking action to proceed with CFD
formation. Examples of public benefits include:

A. Regional Benefits.

Public Infrastructure that provides regional benefits include those which serve and provide
benefits to communities beyond the boundaries of the CFD, including but not limited to: the
construction or improvement of regional roadways and transportation systems; shoreline
improvements; flood control; the expansion or improvement of water and sewer facilities; and
the construction or improvement of other public facilities (such as police stations, fire stations,
and public parks and recreational facilities) .

B. County Initiatives.

The Public Infrastructure may provide public benefits by supporting identified County initiatives,
such as facilities necessary for the development of affordable housing projects (including projects
to provide senior housing, low-to-moderate income housing or workforce housing) or for
community revitalization.

C. Environmental Benefits.

The Public Infrastructure may also be considered as providing public benefits to the extent the
CFD addresses environmental concerns. Examples include acquisition and preservation of



wetlands (or other significant ecological habitats) and open space; provision of public access to
coastal areas and recreational trails; shoreline restoration and construction of storm water
facilities.

D. Timing of Improvements.

CFD funding for Public Infrastructure may have the effect of accelerating the completion of Public
Infrastructure in comparison to other funding sources by making them available to the public
sooner.

E. Other Public Benefits.

The foregoing is not intended as an exhaustive listing of factors to be considered in determining
whether Public Infrastructure funded by a proposed CFD will provide meaningful benefits to the
public.

IV. COUNTY STAFF REVIEW

County Administration staff, overseen by the Managing Director and including other key County
executives from finance, public works, planning and the Mayor’s office, as applicable, will review each
CFD application prior to any action taken by the:County Council..CFD applications may also be reviewed
by the County’s outside legal and financial advisors. County staff shall produce a recommendation based
on reasonable assumptions and upon representation of the.property owners. The recommendation shall
contain the following:

A. Confirmation that the information provided in the CFD application is sufficiently complete and
that the County has.no reason to believe that the Applicant and the underlying development
project is financially unsound, whether or under what conditions the County or State is willing to
accept the Public Infrastructure improvements into its system, that the County or State has funds
or a plan to maintain the Public Infrastructure, and that the CFD special taxes and bonding would
not be detrimental to property owners, the general public or the County.

B. Identification and evaluation of the public benefits included in the proposed CFD.

C. Areview of relevant components of the proposed CFD formation as contained in HRS 46-80-1 and
MCC Chapter 3.75.

The Applicant and the County Council shall agree that Council action shall not be required until such time
as County staff review has been completed. If the Applicant’s application or petition is complete, County
staff review should be completed within three months of the receipt of the application or petition.

V. PERFORMANCE OF WORK

For CFDs proposed by Developer Applicants. A Developer Applicant may be required, pursuant to a
funding and acquisition agreement (which details the terms and conditions of the County’s or State’s
acquisition and acceptance of the Public Infrastructure) to finance and construct the Public Infrastructure
with funds other than the proceeds of CFD bonds. Pursuant to the funding and acquisition agreement,
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CFD bonds will be sold and proceeds will used to acquire the Public Infrastructure upon completion and
approval by the County or State for acceptance into the County or State system. The developer applicant
and the County and/or State, if applicable, will enter into an agreement at the time of CFD formation. The
developer Applicant will need to manage the Public Infrastructure construction to County or State
standards. The requirement that the Applicant manage and fund the Public Infrastructure construction
may be waived at the sole discretion of the County or State should non-Developer Applicants, such as
individual property owners, are determined to not have the ability to manage or finance the construction
of the CFD Public Infrastructure. In circumstances where the Applicant is a non-Developer Applicant and
is unable to manage the construction of the capital improvements or is deemed, at the sole discretion of
the County or State if applicable, to be unable to manage the ggﬁ% uction, the County or State may
consider third party agreements or partnerships to manage 'ggé%g&complete the Public Infrastructure
improvement work. .

Public Infrastructure and/or fees to be financed will besdedicated and
be subject to an intergovernmental agreement with tate. Unless o
State shall not be responsible for oversight, review; or other work with re
financed until such a time as the improvement
accepted into the County or State system as County o B ® prop; disat the sole dise tion of the County
or State, whether a CFD has been form : s have been issuedior not.

ned by the County or State, or
erwise agreed, the County or
t to improvements to be

officers, agents and employees for all co ’ , ees, as well as any judgment or
settlement costs arising o ‘ mentation related thereto, as a

The provision of this sect i j tiated CFDs. The County has full discretion to issue
CFD bonds, us Ifeconstruction, and take any other action allowed

Facilities and Publi

A cture needed to serve approved development which is deficient in
Public infrastructure® ed to accommodate the development or rehabilitation of the area as
planned.

B. Other facilities and Public Infrastructure for which there is a clearly demonstrated public benefit.

C. Other facilities and Public Infrastructure to be owned and operated by the County or the State;
and

D. Other facilities and Public Infrastructure that are permitted by the Ordinance.



The above listed priorities are not in order of preference and are instead a representative list of prioritized
public facilities. The County may consider financing any other improvement authorized to be financed
pursuant to the Ordinance if the County determines it will serve the public interest to do so. The specific
list of financeable improvements, with a useful life of five years or longer, as outlined in MCC Section
3.75.050 includes:

1.

10.

11.

12

13.

Streets, roads, highways, bikeways, pedestrian malls, sidewalks, or alleyways,
including grading, paving, or otherwise improving the foregoing.

Public parking facilities.

Lighting systems, including traffic signals, for an right-of-way.

Local park, recreation, child care, parkway,, space facilities.

utility to utilize those facilities to provi
those facilities to the publi tgity.

improveme

rainage, sewage removal or treatment, solid waste disposal,
urce recovery systems or facilities.

=1

Telecommunieations systems.
Shoreline restoration and beach nourishment projects.

Any other facilities which the county is authorized by law to contribute revenue
to or construct, own, maintain, or operate.

The debt of a CFD may not have any material direct or indirect negative impacts on the debt financing
capabilities or bond ratings of the County as reasonably determined by the County. In addition, the debt
of a CFD may not impose an unreasonably high financial burden on future CFD residents. The County may



consider debt burdens, and corresponding tax rates and levies, in its decision on whether to approve the
formation of a CFD.

VIl. DEDICATION OF REAL PROPERTY

Unless otherwise provided to the County or State pursuant to other requirements, prior to CFD financing
and acquisition by the County or State of completed facilities, the County or State may require an
independent environmental report or assessment of any real property, including but not limited to
Chapter 343 of the HRS, if applicable, which is proposed to be dedigated to or otherwise owned, leased
or operated by the County or State. Additionally, the County or State
with respect to all environmental law liability, including any
Assessment (“EA”) or Environmental Impact Statement (“
for all costs involved in defending the EA or EIS includin

y require an indemnity agreement

allenge to a required Environmental
pplicant shall be solely responsible

pay debt service on the bonds be at least three
times the principal amount of bonds based on

‘p,) r Applicant must obtain all environmental approvals, land
ial permits (e.g., permits required by the Army Corps of Engineers,
approval by the County prior to the issuance of any CFD bonds.

discretionary appro ‘ at remain necessary for development of the Developer Applicant’s
project to proceed to the Applicant’s planned development stage.

B. Reserve Fund.

In order to enhance the credit quality of bond issues, the County may require that each bond issue
be secured by a reserve fund funded in an amount no less than the least of (a) 10% of the original
proceeds of the bond issue, (b) maximum annual debt service on the bonds of issue, and (c) 125%
of the average annual debt service on the bonds of such issue, unless such lower amounts shall
be required to maintain the tax exemption on the bonds. If the properties subject to the CFD
special taxes are developed and there are multiple land owners, a bond reserve fund based on a
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multiple of historical delinquency rates may be considered subject to review by County bond
counsel and municipal advisor. If the bonds are not tax exempt a larger bond funded reserve fund
may be contemplated.

C. Credit Enhancement.

If an Applicant fails to meet the credit criteria otherwise specified herein, the County may require
credit enhancement to increase the credit quality of a CFD bond issue, particularly where the
value-to-lien ratio of a significant portion of the property in such CFD is less than three-to-one.
Such credit enhancement wili usually be in the form of an |rrevocable bank letter of credit, will be
required to be in an amount not less than two times the am of annual special taxes levied on
such undeveloped property and will be required to re' n effect or be renewed until such
property is developed or the value thereof has otheri ncreased to be greater than three-

D. Capitalized Interest.

The amount of capitalized inter:
as otherwise required by feder:

E. Additional Measures.

D Bonds, the County, in consultation with the
d legal counsel, shall determine if investment in

of parcels or property ow @”lved. The appraisals will be performed by the independent appraiser
retained by the County and funded by the property owners from the deposit agreement. Each appraisal
will be prepared in compliance with applicable standards under the Uniform Standards of Professional
Appraisal Practice developed by the Appraisal Foundation, and the Code of Professiona!l Ethics and
Standards of Professional Appraisal Practice developed by the Appraisal Institute.

If an appraiser has been retained by a construction lender for the proposed Public Infrastructure
improvements, the County may, but shall not be required to, accept that appraiser's report for purposes
of the appraisal requirement. The definitions, standards and assumptions to be used in appraisals required
in connection with the County’s use of the Ordinance are as set forth:



A, An independent review appraiser and/or independent property absorption study may be
required.

B. The income discounted cash flow method is preferred but comparable sales method may be used
whenever there is sufficient data available.

C. The appraiser should assume the presence of the Public Infrastructure to be financed with the
bonds.
D. The special tax lien need not be computed as the present value of the future tax payments if there

is a pre-payment mechanism or other more appropriate measure, except where necessary to
make a meaningful comparable sale comparison; and

le, the date of value contained
D bonds shall be no greater

Special]
2
aipas applicable.

hasers are fully informed about their special tax
dsure statements regarding such special tax

unty prope

e the maximumignnual amgiunt of the special tax, the number of years over which it will be levied

annual increases.
e the prepayment provisions for the special tax.

e if the property owner fails to pay the special tax, the County may foreclose on the property to
collect the delinquent special tax; and

¢ such other information regarding the CFD and special tax as may be required by the County.



XI. EQUITY OF SPECIAL TAX FORMULAS AND MAXIMUM SPECIAL TAXES

The County’s criteria for evaluating the equity of tax allocation formulas, and the desirable and maximum
amounts of special taxes to be levied against any parcel pursuant to the Ordinance, are set forth in this
section.

A. Reasonable Basis of Apportionment.

Special taxes must be allocated and apportioned on a reasonable basis to all categories and
classes of property (other than exempt property) within the CFD that receive general or special
benefit from the Public Infrastructure financed through the GED. Exemptions from the special tax

on- .75.260 of the MCC allows the County
Aithin the CFD.

B. Total Tax Burden.

of the expected assessed v 1
improvements relating thereto

C.

ditionally, the rate and method of apportionment
L ficient to fund (1) any amounts required to
for a CFD bond issue, {2) the accumulation of

ssary administrative expenses of the CFD for such year. Generally, the rate
and method of apportionment for CFD special taxes will be required to include a back-up tax so
that changes in development within the CFD would not result in the inability to levy special taxes
that would produce special tax revenues in such amounts. Section 3.75 of the MCC allows the
County Council discretion in levying and apportioning special taxes within the CFD.

D. Increases in Special Tax.

The annual increase, if any, in the maximum special tax for any residential parcel may not exceed
2%. The increase in the special tax levied on any parcel as a consequence of delinquency or default

10



Xil. DISCLOSURE TO BONDHOLDERS

A

Xill. CONSULTANTS

by the owner on any other parcel may not exceed any maximum specified in the ordinance
creating a CFD.

Prepayment of Special Tax.

Generally, the special tax rate and method of apportionment for a CFD will be structured to allow
the prepayment of special taxes by property owners.

Foreclosure Covenants.

CFD bonds shall provide for the judicial foreclosure of delmquent payments of special taxes. The
ability to commence foreclosure shall be subsequent to
delinqguency in a form prescribed by law. Any costs ag:
taxes, including any actions taken related to forecl
the foreclosure sale or other legally available fund
will be determined prior to the issuance of CF ole gretion of the County and as
otherwise required to sell the CFD Bonds

ation to the property owner of a

ed by the County to collect special

il be reimbursed by the proceeds of
i

Initial Disclosure.

Each owner of property withina C
of the annual debt.s:

ats will support for more than 10%
2d to provide for inclusion in the
nnection with the offering and sale
>County to comply with, satisfy any
y applicable federal or state securities laws.

Y

The selection of all consultants necessary for the formation of a CFD and the issuance of bonds, including
the appraiser, market absorption study analyst, special tax consultant, municipal advisor, bond counsel
and underwriter, will be subject to final approval by the County.
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XV. MINIMUM STANDARDS; WAIVERS AND AMENDMENT

The Guidelines set forth herein reflect the minimum standards under which the County or State will assist
in the development of property through the use of the Ordinance. The County or State may, in its
discretion, require additional measures and procedures, enhanced security and higher standards in
particular cases. The County may, in limited and exceptional circumstances and to the extent permitted
by law, in its discretion, waive any of the Guidelines set forth herein.

The goals and Guidelines set forth herein may be amended at any time and from time to time by the
County Council after receiving the Mayor’s comments and recommendations on such amendment.
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