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Honorable Shane M. Sinenci, Chair
Agriculture and Public Trust Committee
Council of the County of Maui

Wailuku, Hawaii 96793

Dear Chair Sinenci:

By letter dated January 14, 2022 (County Communication No. 22-36), the

Director of Finance transmitted 162 contracts/grants for filing with the County
Clerk.

At the February 4, 2022 Council meeting, the foregoing communication

was filed; however, Contract No. C7547 was referred to your Committee at your
request. Transmitted is a copy of the contract.

Respectfully,

fecky 5 fauhc

KATHY L. KAOHU
County Clerk

/lks
Enclosure

cc: Director of Council Services



CONTRACT CERTIFICATION

I, SCOTT K. TERUYA, Director of Finance of the County of Maui, State of Hawaii,
do certify that there is available appropriation or balance of an appropriation over and above all
outstanding contracts, sufficient to cover the amount required by the foregoing contract, i.e.

Appropriation
Index Amount Required
3152545 OLD HANA SCHOOL IMPRVMNT (7190) $ 396,921 ,7OJJ
320241 OLD HANA SCHOOL IMPRVMNT (7190) $2,835,078.30
Total v$ 3,232,000.00
CONTRACT NO. C 7547 F&H CONSTRUCTION
Dated this 20 day of DECEMBER 2021

Time of Performance: 365 Calendar Days from NTP

Old Hana Schoo! Improvements - Phase 2 for DPR
|IFB #P19/003

ORDINANCE #5099,5101 (FY2021)
ORDINANCE #5217,5219 (FY2022)

BA #062,063 \
\2|W

FY2022 W\ZS
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SCOTT K. TERUYA

gﬂ/ Director of Finance
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CONTRACT NO. C7547

CONTRACT FOR CONSTRUCTION

Department: Parks and Recreation, Planning & Development Division
Project Title: Old Hana School Improvements ~ Phase 2

IFB No.: P19/003

Certification Requested from County: $3,232,000

This CONTRACT is made and entered into by and between the COUNTY OF MAUI, a
political subdivision of the State of Hawaii, whose business address is 200 South High Street,
Wailuku, Maui, Hawaii 96793, hereinafter referred to as the “County”, and F&H
CONSTRUCTION, a Hawaii corporation, whose mailing address is 1 1 15 E. Lockford Street, Lodi,
CA 95240, hereinafter referred to as the “Contractor”. County and Contractor shall hereinafter be
referred to collectively as the “Parties”.

Source of Funds. The source(s) and availability of the funds for this Contract shall be as
set forth in the Contract Certification signed by the Director of Finance of the County of Maui on
or before the effective date of this Contract. Contract Certification shall be on file in the office of
the Director of Finance of the County of Maui.

WHEREAS, the County has issued an invitation for competitive sealed bidding (“TFB”),
and has received and reviewed bids submitted -in response to the IFB;

WHEREAS, the Contractor has been identified as the lowest responsible and responsive
bidder whose bid meets the requirements and criteria set forth in the IFB;

WHEREAS, the County desires to retain and engage the Contractor to provide the services
described in this Contract and its attachments, and the Contractor desires to render such services
for, and on behalf of| the County;

WHEREAS, the Contract is for construction as defined in Section 103D-104, Hawaii
Revised Statutes (“HRS”); and ‘

WHEREAS, pursuant to Section 46-1.5(4), HRS, the County is authorized to enter into this
Contract.

NOW, THEREFORE, in consideration of the following mutual promises and agreements
set forth, the Parties agree as follows:

1. Scope of Work. The Contractor shall supply, furnish, and pay for all labor,
transportation, materials, tools, and equipment necessary to construct in place and complete all
work as shown and called for in the Contract Documents (as defined in Paragraph 1.04 of the
General Conditions). Contract Documefts are maintained and on file in the office of the Director
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CONTRACT NO. C7547

of Finance of the County of Maui, and all of the documents are hereby incorporated by reference
as if fully repeated herein and made a part of this Contract.

2 Time of Performance, The Contractor shall commence performance under this
Contract upon issuance of the Notice to Proceed, and shall continue performance for a period of
365 calendar days therefrom, unless sooner completed, terminated, or extended in compliance with
the terms of this Contract.

3. Compensation _and Payment Schedule. In full compensation for Contractor’s
performance under this Contract, the County agrees to pay Contractor, subject to appropriation, a
total amount not to exceed the amount of certification requested as set forth above, inclusive of all
taxes, and in accordance with the terms and schedule(s) set forth in the Contract Documents.
Monthly progress payments shall be made to Contractor in arrears and subject to compensation
retention, all in accordance with Section 7.03 of the General Conditions. Payments shall be subject
to the prior receipt of the Contractor’s monthly progress payment request by the Officer in Charge,
no fater than on the fifth (5") day of each month for work performed during the previous calendar
month. Requests for monthly progress payment shall set forth and include all the information,
documentation, and certification required under Section 7.03 of the General Conditions, and any
other information reasonably requested from time to time by the Officer in Charge, Final Payment
shall be made in accordance with Section 7.07 of the General Conditions.

4, General Terms and Conditions, The Contractor shall comply with the General
Terms and Conditions of this Contract (also referred to as the “General Conditions”), which are
attached hereto and is hereby made a part of this Contract.

3 Bonds. The Contractor is required to deliver to the County a performance bond in
a form provided by the County, executed by a surety company authorized to do business in this
County or otherwise secured in a manner satisfactory to the County, in an amount equal to one
hundred per cent of the price specified in the Coniract. The Contractor is required to deliver to the
County a payment bond in a form provided by the County, executed by a surety company
authorized to do business in this County or otherwise sccured in a manner satisfactory to the
County, for the protection of all persons supplying labor and material to the Contractor for the
performance of the work provided for in the Contract. The payment bond shall be in an amount
equal to one hundred percent of the price specified in the Contract.

6. Other Terms and Conditions. Any Special Conditions are attached hereto and made
a part of this Contract. In the event of a conflict between the General Terms and Conditions and
the Special Conditions, the Special Conditions shall control,

% Liguidated Damages. The Contractor recognizes and agrees that time is of the
essence under this Contract and, due to the speculative character and difficulty of ascertaining
damages to the County resulting from any delay beyond the date set herein for completion, the
Parties hereto, for the purpose of putting the question of damages beyond controversy and dispute,
hereby agree that the Contractor shall pay to the County the sum of $500.00 per calendar day as
set forth in the Contract Specifications as liquidated damages, and not as a penalty, for each and
every calendar day that work or any portion of work contemplated under this Contract remains
uncompleted beyond the time set herein for completion; provided, however, that the remedy of

Q8]
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CONTRACT NO. C7547

liquidated damages shall be in addition to any other rights and remedies otherwise available to the
County and not expressly waived herein.

The Contractor agrees that the aforesaid sum is a reasonable estimate of, and reasonably
proportionate to, the damages which will probably be sustained by the County as a result of any
delay.

8. Conflict. In the event of any conflict between or among this Contract and other
documents that are attached hereto or incorporated herein by reference or both, the terms of this
Contract shall control first, the County's General Conditions second, other documents prepared by
the County third, and documents prepared or submitted, or both, by the Contractor last.

9. Notices. Any written notice required to be given by a party to this Contract shall be
(a) delivered personally, or (b) sent by United Statcs first class mail, postage prepaid. Notice
required to be given to the County shall be sent to:

Procurement Officer
Department of Finance
County of Mauti

200 South High Street
Wailuku, Maui, Hawaii 96793

Notice to the Contractor shall be sent to the Contractor’s address as indicated in this
Contract. A notice shall be deemed to have been received three (3) days afler mailing or at the time
of actual receipt, whichever is earlier. The Contractor is responsible for notifying the County in
writing of any change of address.

10. Officer-in-Charge. The Director of Parks and Recreation, or an authorized
representative, shall be the Officer-in-Charge for all services provided herein, and shall have the
right to oversee the successful completion of contract requirements, including monitoring,
coordinating and assessing Contractor’s performance and approving completed work/services with
verification of same for Contractor’s invoices or requests for payment. The Officer-in-Charge also
serves as the point of contact for the Contractor from award to contract completion.

11.  Contractor’s Standards of Conduct. The undersigned Contractor declares:

a. Contractor 1s not a County Council Member or an Employee or a business
in which a County Council Member or an Employee has a substantial interest. “Employee” means
any nominated, appointed, or elected officer or employee of the County, including members of
boards, commissions, and committees, and employees under contract to the County, but excluding
members of the County Council (“County Council Members™). “Substantial interest” means an
interest in a business or other undertaking which is sufficient in fact to control, whether the interest
is greater or less than fifty per cent (50%);

b. Contractor has not been represented or assisted personally in the matter by
an individual who has been an Employee of the County department awarding this Contract within
the preceding year and who participated while so employed in the matter with which the Contract
is directly concerned;

Ver. 12/172021



CONTRACT NO, C7547

c. Contractor has not been assisted or represented by a County Council
Member or Employee for a fee or other compensation to obtain this Contract and will not be
assisted or represented by a County Council Member or Employee for a fee or other compensation
in the performance of this Contract, if the County Council Member or Employee has been involved
in the development or award of the Contract;

d. Contractor has not been represented on matters related to this Contract for
a fee or other consideration by an individual who, within the past twelve (12) months, has been an
Employee, or in the case of the County Council, a County Council Member, and participated while
an Employee or a County Council Member on matters related to this Contract; and

€. Contractor understands that this Contract is voidable on bechalf of the
County if this Contract was entered into in violation of any provision of Article 10 of the Revised
Charter of the County of Maui (“Code of Ethics”), including the provisions which are the source
of the declarations above. Additionally, any fee, compensation, gift, or profit received by any
person as a result of a violation of the Code of Ethics may be recovered by the County.

12.  Counterparts and Electronic Signatures. The Contract may be executed, in two or
more counterparts, each of which shall be deemed to be an original, but all of which shall constitute
one and the same instrument. The parties agree that they may utilize and shall be bound by their
electronic signatures, pursuant to Chapter 489E, Hawaii Revised Statutes.

IN WITNESS WHEREOF, the Parties execute this Contract by their signatures, on the
dates below, to be effective as of the date of the last signature hereto.

[EXECUTION PAGES TO FOLLOW]|

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]

Ver. 12/1/2021



CONTRACT NO. C7547

CONTRACTOR EXECUTION PAGE

I hereby represent and warrant that | have the legal right and authority to execute this
Contract on behalf of the Contractor.

CONTRACTOR:

F&H CONSHRUCTION

By

7~ (Si‘gfnatﬁr'e)

Stephen Seibly
(Print Name)

Its Secretary - Treasurer
(Title)

Date 17 Z'7/ Z{
i

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]

Ver. 12712021



ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of San Joaquin )

on December 7, 2021 before me, AMY Rene Billups, Notary Public
(insert name and title of the officer)

personally appeared Stephen Seibly

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

1

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Comu. # 2383792

. -~
() (= 53] NoTARY PUBLIC-CALIFORMA V!
% D) : RN\ 82X/ v Cou. 19 o, 19, 2057
. 3 J¢no! 5 . 19,
Signature A L(k (Seal) - t
A \ l ‘§ <
\

[\
1 T

I' on AMY RENE BILLUPS &
0




CONTRACT NO. C7547

COUNTY EXECUTION PAGE

COUNTY OF MAUL

N B

ST EKITBREERX MAY-ANNE A. ALIBIN
s REESOEOTE Finance Deputy Director

Date DEC Z 1 2021

It

APPROVAL RECOMMENDED:

Ao

KARLA H. PETERS
Director of Parks and Recreation

APPROVED AS TO FORM
AND LEGALITY:

/s/ Mimi Desjardins
MIMI DESJARDINS

Deputy Corporation Counsel
LE2021-E758
C7547 Primary

Ver. 12/1/2021
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F&H CONSTRUCTION
Spaces for life

CORPORATE ACKNOWLEDGEMENT

As of this date, November 1, 2021, the officers of F&H Construction, being Charles Ferrell, Stephen Seibly
and Harold E. Jones are hereby authorized to execute all contractual documents, as set to record by the
Board of Directors of F&H Construction.

This resolution remains in force until revoked by this board.

Charles Ferrell, President

A notary public or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document.

State of California )
County of San Joaquin )

On November 1, 2021, before me, Linda Jean Schmitz, Notary Public, personally appeared Charles Ferrell,
Stephen Seibly and Harold E. Jones who proved to me on the basis of satisfactory evidence to be the
persons whose names are subscribed to the within instrument and acknowledged to me that they executed
the same in their authorized capacities, and that by their signatures on the instrument the persons, or the
entity upon behalf of which the persons acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that foregoing paragraph
is true and correct.

Witness my hand and official seal. LINDA JEAN SCHAITZ

Notary Public - Californla &
San Joaguin County 3

ity
XY  Commission 72289974 ¢
. « B My Comm. Expires May 29, 2021
Signature ’é}

Calitornia Offlco: 1115 East Lockeford Street, Lodl, CA 95240 | (209) 931-3738 TEL (209) 931-4427 FAX
F-HCONST.COM Hawali Office: 1728 Will Pa Loop, Suite 200, Waituku, HI 96793 | (808) 871-851S TEL (808) 871-9322 FAX

Maliing Address: P.O. Box 2329, Lodi, CA. 95241

CA LIC. 92933068 | HILIC. 915300




MICHAEL P. VICTORINO
Mayor

KARLA H. PETERS
Director

MARCI M. SATO % £
Deputy Director INFRTESET . BET

DEPARTMENT OF PARKS AND RECREATION

700 Hali‘a Nakoa Street, Unit 2, Wailuku, Hawai‘i 96793
Main Line (808) 270-7230 / Facsimile (808) 270-7942

December 7, 2021

Stephen Seibly, Secretary/Treasurer
F&H Construction

1115 E Lockford Street

Lodi, CA 95240

Dear Mr. Seibly:

SUBJECT: OLD HANA SCHOOL IMPROVEMENTS - PHASE 2, JOB NO. P19/003,
CONTRACT NO. C-7547

We are pleased to advise you that you have been awarded the subject project pending
completion of a fully executed contract.

1. Please print the contract single sided; sign, date and notarize the Contract and
Contractor's Standards of Conduct Declaration.

2. Complete the Performance Bond with Surety and Payment Bond with Surety; sign,
date and notarize.

Return the original to this office within ten (10) days from receipt. If you are unable to return
these documents within ten days, please call or write for an extension. Failure to timely execute
these documents could result in cancellation of award.

If you are incorporated, please send a corporate resolution authorizing the person who
executes the contract to sign on behalf of the corporation and include the corporate seal on
the contract. A fully executed copy of the document will be returned to you for your records.
Please feel free to contact me at (808) 270-6173, should you have any questions.

Sincerely,

2040

Samual Marve
Chief of Planning and Development

Attached
SM:gh



CONTRACT NO. C7547

COUNTY OF MAUI

GENERAL TERMS AND CONDITIONS

TABLE OF CONTENTS
PIETACE. ..ottt ettt ettt e raa s 1
Section 1 — DEfINItIONS.....c.ioiieiiricireiic ettt b et eesatterene et stestanees 2
1.01 “Addendum (plural-Addenda)” ........cccocoerviieiniie e 2
1.02 “Bid DOCUMEILS” ...ttt ettt ettt ettt ettt st s s s esee e ssneesanan 2
1.03 “Calendar DAY .....ccouiviiiiiiiii et 2
1.04 “CoNtract DOCUMEBNIS” .....viiiiiieirirccenti ettt sttt ere et eresnsns 2
105 “Time of PerfOrmance” ..........coovoieiieeiieeicee ettt eeenes et aee 2
1.06 CCOUNTEY” ottt ettt b et ettt e s et ea et e ettt et s eeten et etetestenenesaneane 2
107 “EQUIPMENL ..ottt ettt ettt ea s ea e anean 2
LLOB  MHAR? ettt ettt ettt sttt ettt na et s one 2
1.09 “Hazardous Materials” ..........coecvieierimiinisercieec ettt s e 2
1.10 “Hazardous Materials Laws™.........ccccevirieiiiiiieieesee ettt 2
1.11 FHRS ettt ettt ettt r et eas 3
1.12 FINSPECIOT™ .ottt ettt ettt ettt e bbb e e s srbeae b b e te et st ebeeee 3
1.13 “Liquidated Damages™ ...........coovueeernrenieiiiiiie ettt et benes 3
1.14  “Lowest Responsive, Responsible Bidder” ... 3
1.15 INOHICE 10 PrOCEEA ..eivieieiiie ettt sttt st s 3
1.16 “OVETREAA” ...ttt bbbttt e 3
1.17 FPayment Bond” .......cocciiiiiieee e ettt 3
118 “Performance Bond™..........c.ccovirieicniiiiiieticete e sttt eas s b 3
1.19 “Plans OF DIBWINES™ ...ivoeiviiirierieeeentietimes et et ste s st e stestserestsesesasasesnsssesssssesosesnes 3
1.20 “Procurement OffICer" . .ottt e e ns 3
1.21 “ShOpP DIaWIngS™ ....c.cceriririenii ettt rese et e e e st be st esne s aasbete st aseassesaeses 3
1.22 “Special Provisions” or “Special Conditions”.............occoerievrriiieinecirnieececteecseeiens 3
FL23 AR et et ettt et be et eaeeta b e ntaenre s 3
1.24 K SUDCONEIACION ...ttt et sttt ettt ss bt be s e anseanes 3
1.25 SUTELY™ 1ottt eb et ebs b ettt ettt eebe e b e ete et esbe i et et s saeenteraean 3
1.26 “Total SUM BId” ...ooiiiiiice ettt er e ettt e eaaeeas 4
F27  WOTK ettt ettt sttt e aentaeneeraa 4
1.28 CWOTKING DAY ..ottt sb et v e st s r st assa s asevs s aeseanrans 4

(Rev. 03/2020) i General Terms and Conditions



Section 2 —
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Bidding INStrUCHONS .....vivieriieiiiiiee ettt et saeesa et st a e ssa bt eb e eaeesaeenees 4
Obtaining Bid DOCUMENTS ......ccoouiiiiiiiiii e 4
Proposal FOIMIS. ...c.cciiiiiiii ettt s 4
Contractor’s License ReQUITEd .......cc.ooviiiiiiiieeiiiiicee et 4
Qualifications of BIdders........ccoiiiiiiiieoiiciiciiieccie e eve e et aae s 4
Preparation Of Bids ...t 5
Listing of Joint and SUBCONITACLOTS .....cvvviiii i 5
Examination of the Bid Documents and Project Site, and Conducting Investigations 5
Subsurface INVESHZALIONS .....c.c.cvioiiiiiiireieieir et 6
Pre-bid COonferences. .o.o.iii ittt et 6
Clarification of Bid DOCUMENTS........cccoiiiiiiiiiiiiiieieeie e 6
AAENAA ..ottt es 6
Determination of Intended Bid ... 7
Disqualification of BidS........cocooiiiiiiiiiiiiiiic et 7
BId SECUITEY ottt e e 8
Mandatory Purchase of Hawaii Products ............c.coooevciieiieiiciicececse e 8
Substitution of Materials and EQUIPMENt ........ccoovovirirnceiinii e 8
Pre-Opening Modification and Withdrawal of Bids............ccocovceniiveinicniniccnrcnenennnn, 9
Public Opening of Bids......cccoviiiiiiricerr st s 9
Use Of FaCSIMILES.....ccviiiiiiiiiecc e 9
Award and Execution of COomtract........c.cooveevoeiriiieineeieer e 9
AWArd OFf CONIACT ....ceviiieiiecce ettt v ettt e seara s a e e e b s 9
EXCCUtiON Of CONMIACE .......eoveuirieie ittt ettt sttt b et 10
Performance and Payment Bonds............ccoovioiiiniiiie e 10
Tax Clearance ReQUITCIIENE .........cocoviiiiiiiiirieriiieecese ettt 10
Hawaii Business REQUITEMENT..........ccouiiiiiiiniiiieii et 10
Department of Labor and Industrial Relations ...........c.c.ccoeiviiiiivevieniniiencenee, 11
Contract Not Binding Unless Properly Executed and Appropriation Available........ 11
Forfeiture of Bid SECUITtY ......c.coccoiviiriiiieriiieece et 11
Legal Relations and Responsibilities .........cooccricrneiniiiorciceiniiceceeiecieenies 11
Independent CONtIACION .......c.oviiriiiie ittt s enee 11
Contractor’s Inability to Contract for COUNtY .........ccveieviireeeeieieneeineeecceeen 12
IISUFANCE ..ottt et ettt 12
INAeMNIfICALION. . ..c.ivi ittt sttt 13
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ADSENCE OF INEIESt...c.ooiiiiiiiiii ettt e 13
Laws and REGUIALION .....co.cuivivrieeeiieieseinii ettt vt ene e 14
County Responsibility..........coovvveerioriiiiniiiicecet e 15
Cooperation by the COUNLY ........ccoeciiriiiieiicic et 15
Review by the COUNY ....cc.ociiiiiiieccecr e 15
Limitation of Liability ......cecvoveieeeeeiiec et 15
Performance 0f CONMIACT..........cvccriiiiiieieectc ettt re e eanes 15
THMC ..ttt ettt bbbttt e et enseanan 15
Preconstruction MEEHING........c.cceveiieiieiiiiere ettt saebesresseeraeesen 16
Construction SChEAUIE .........c.coiviirieereicici e et 16
COnSITUCHION PTrOZIESS...civeiiiiiieieeeeieie ettt e et e b e saeereesrsenanens 16
AvOIdable DElays ......cciivevicreiriieieenenei ettt e 17
Unavoidable Delays........cccviieirciceieiniciriie st e sae e 17
Furnishing of Plans and Specifications ..........ccccocveviviienieciescisiecnesreeveee e 18
Breakdown of Lump Sum HemS......ccocceviiiiiiiniiiirieccnie et svs e 18
Commencement Of WOrK..........ccoviriiiniiniiiiii et sta e siee e 18
Prosecution of WOork ...t 18
Contractor to Report Errors or DISCTEPANCIES .....covivivrierirriicieieeeieereiesreesesanneens 18
Authority of the Procurement Officer and Officer-in-Charge..........coovvevveivccinnnennnn 18
SUDCONEIACHNE ..vvieveveeriiiist ettt e ree st eerae st etaetsesseseeseesebarneebsaesns 19
Rate of Wages for Laborers and Mechanics...........ccoeeevvievoeneecicisiircceeieeeeveenas 19
Payrolls and Payroll RECOIdS........cccoiiiiiminiriinenieie et 20
Prompt Payment by Contractor to Subcontractors and Vendors..........cccoeceriieencnens 20
Termination of Work on Failure to Pay Agreed Wages.........occeveriivniincnnnrncennnenns 22
Vehicular and Pedestrian Traffic, Public Convenience, and Safety...........coceceeneeene 22
Work on Weekends and Holidays, Night Work, and Overtime Work..........ccooee.eeee 23
Value ENGINEEIiNg ......cvvcveiieieiiiiiiciiii ettt 23
Plans to be Furnished by the Contractor...........cccocviiiviiineeiiiniecnees e ceereeeinee e 25
Contract Documents to be Kept on Project Site.......ocvveiiiieiiiieiiicceeieceeeeeeeeerenns 25
Additional Plans to be Furnished by the Officer-in-Charge..........ccoeveecniienrnieeennn, 26
Personal Supervision ..........ccocviiiiiiiiie v s 26
Character of Workers, Methods, and Equipment ............cccceoveiiiiirieiecnenniee s 26
Lines and Grades ......cceecieiiieiieeinree et eie st sttt e sa s b esbeatesreesanssasenies 26
Contractor’s Entry Upon Private Properties..........cccooviviviiveiiininninincneeienes 26
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Existing Underground IMprovements ............ooooviiieiiriivieeeee e eseineseesenenns 26
Quality Of MaterialS.....cceeeiviieiieiiie e 27
DEfeCtive WOTK......oiiciiiiies e et ene s enae e 27
JISPECLOTS ... vttt ettt ettt et b e s 27
Findings Confidential .........c..ooviiiiiiiiiieccccce et vt sre e 27
Ownership Vested in COUNtY......couiviiiiriiiiiiicreenc et 27
POITUION. .ottt b et a bt s ettt nies 28
BESt EIfOITS ..icciiii it 28
CLRAN UP ottt a bt et eb et be bt s st et te et seteas 28
Responsibility of the Contractor Prior to Final Acceptance of the Work ..........c....... 28
Substantial Completion.........ccoiirrciiiinii e 28
Possession of Portions of the Project........ooccviiiiicicic e 29
Acceptance 0f the PIOJECT....c..cooviiiiiiiiie e s 29
WATTANLY .. oot ettt bt eat s s s rsete b e s et e besass e sasesresbeneseenteses 30
COMPENSALION ..eeviiiiiiiiiiiesieteiie ettt ettt beete et eeveeesseteeseeeteeseesesesne et esasesenensaenns 30
COMPENSALION ...e.rieveiiei ettt ettt b e tseebe st eas e s e ebesbesbeese e beasasbeesbens 30
Compensation Retained........cceceriieviniiiuiiiiceicceceeere et sie e ae et esae e 30
Monthly Progress Payments ...t ceeieie s seeeesie e seessesae s 31
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COUNTY OF MAU!
GENERAL TERMS AND CONDITIONS
CONSTRUCTION CONTRACTS

Preface

The General Terms and Conditions of the County of Maui, incorporated by reference in
the solicitation document and the awarded contract, referred to as the “GTC” or “General
Conditions,” represent the County's policy and requirements relating to contracts as authorized by
Hawaii Revised Statutes (HRS), Chapter 103D, and its promulgated rules under Hawaii
Administrative Rules (HAR), Title 3, Department of Accounting and General Services
(collectively referred to as the “Procurement Code”). References to HRS and/or HAR provisions
in the GTCs are included for convenience only and may not be complete. Should any contractual
term herein be inconsistent with the Procurement Code, the Procurement Code shall govern.
Contractors should familiarize themselves with the Procurement Code.
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Section 1 — Definitions

‘When used in these General Terms and Conditions or elscwhere in the Contract, the
following terms, or pronouns used in place of them, shall have the meaning ascribed to them in
this Section, unless it is apparent from the context that a different meaning is intended:

1.01 *“Addendum (plural-Addenda)” means a written or graphic document, including
drawings and specifications, 1ssued by the Procurement Officer during the bidding period which
modifies or interprets the bidding documents by additions, deletions, clarifications, or corrections
which document shall be considered and made a part of the contract when executed.

) 1.02  “Bid Documents” mean the composition of the notice to bidders, instructions to
bidders, bid proposal form, general terms and conditions, special provisions, construction plans,
specifications, and all addenda issued prior to opening of bids.

1.03  *“Calendar Day” means any day shown on the calendar, beginning at midnight and
ending at midnight of the following day. If no designation of calendar or working day is made,
“day” shall mean calendar day.

1.04  “Contract Documents” mean the composition of general terms and conditions,
special provisions, construction plans, specifications, addenda, Contractor's bid proposal, notice
of award, executed contract, contract amendments, Contractor's performance and payment bonds,
Notice to Procecd, and change orders.

1.05S “Time of Performance” means the number of calendar days or working days
provided in the contract for the completion of the work. The contract time shall commence on the
effective date of the Notice to Proceed.

1.06 “County” means the County of Maui.

1.07 “Equipment” means all machinery, tools, and apparatus necessary to complete the
work under the contract.

1.08 “HAR” means Hawaii Administrative Rules, as amended.

1.09 “Hazardous Materials” mean and include any and all radioactive materials,
asbestos, organic compounds known as polychlorinated biphenyls, chemicals known to cause
cancer or reproductive toxicity, hazardous wastes, toxic substances, and any and all other
substances or materials defined as “hazardous materials,” “extremely hazardous materials,”
“hazardous wastes” or “toxic substances” under or for the purposes of hazardous materials laws.

1.10 “Hazardous Materials Laws” mean and include all federal, state or local laws,
ordinances, rules, regulations or codes, now or hereafter in cffect, relating to environmental
conditions, human health or industrial hygiene, including but not limited to the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. Section
9601, et seq., the Resource Conservation and Recovery Act, 42, U.S.C. Section 6901, et seq., the
Hazardous Materials Transportation Act, 42 U.S.C. Section 1801, et seq., the Clean Water Act, 33
U.S.C. Section 1251 et seq., the Clean Air Act, 42 U.S.C. 7401 et seq., the Toxic Substances
Control Act, 15 U.S.C. Section 2601 - 2629, the Safe Drinking Water Act, 42, U.S.C. Sections
300f - 300j, HRS Chapter 128D, Environmental Response Law, HRS Chapter 342B, Air Pollution
Control, HRS Chapter 342D, Water Pollution, HRS Chapter 342H, Solid Waste Pollution, HRS
Chapter 342J, Hazardous Waste, HRS Chapter 342L, Underground Storage Tanks, Chapter 342P,
Asbestos, and any similar state or local laws or ordinances and the regulations now in effect or
hereafter adopted, published or promulgated thereto.

2
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1.11  “HRS” means Hawaii Revised Statutes, as Amended.

1.12  “Inspector” means the County’s authorized representative assigned to make
detailed inspections of contract performance, prescribed work, and materials supplied.

1.13  “Liquidated Damages” mean the amount set forth in the contract to be paid by the
Contractor to the County for each and every day the work remains uncompleted beyond the
contract time.

1.14 “Lowest Responsive, Responsible Bidder” means the bidder who has the
capability in all respects to perform fully the contract requirements, the integrity and reliability
which will assure good faith performance and who has submitted the lowest bid which confirms
in all material respects to the invitation for bids.

1.15  “Notice to Proceed” means the written notice given by the Officer-in-Charge to
the Contractor designating the official commencement date of the performance under the contract.

1.16 “Overhead” means continuous or general costs occurring in the normal course of
business, including but not limited to costs for labor, rent, royalties, interest, discounts paid,
insurance, bonds, lighting, heating, cooling, accounting, legal fees, equipment and facilities,
telephone systems, depreciation, and amortization.

1.17 “Payment Bond” means the sccurity executed by the Contractor and the
Contractor’s sureties and furnished to the County to guarantee payment by the Contractor to
laborers, materials suppliers, and subcontractors according to the terms of the contract.

1.18 “Performance Bond” means the security executed by the Contractor and the
Contractor's securities and furnished to the County to guarantee the completion of the work
according to the terms of the contract.

1.19  “Plans or Drawings” means any and all designs, plans, construction drawings,
specifications, cost estimates, work schedules, proposals, studies, reports, notes, tables, notations
and other similar items which show the location, character, dimension, and details of the work to
be completed under the contract, including the current and applicable portions of the Water System
Standards 2002, as amended, for Department of Water Supply contracts.

1.20  “Procurement Officer” means the Director of the Department of Finance of the
County of Maui, acting directly or through the Director's duly authorized representative.

1.21  “Shop Drawings” mean the drawings, diagrams, illustrations, schedules, and other
data or information which are specifically prepared or assembled by the Contractor and submitted
by the Contractor to illustrate some portion of the work.

1.22  “Special Provisions” or “Special Conditions” arc the means by which the general
terms and conditions are amended.

1.23  “State” means the State of Hawaii

1.24  “Subcontractor” means any person who enters into an agreement with the
Contractor to perform a portion of the work for the Contractor

1.25 “Surety” means the qualified individual or entity, other than the Contractor, that
insures the Contractor's acceptable performance of the contract.



CONTRACT NO. C7547

1.26  “Total Sum Bid” mcans the total bid price submitted by the bidder for performing
all work in accordance with the contract.

127 “Work” means the furnishing of all labor, materials, equipment, and other
incidentals necessary or convenient for the successful completion of the construction project and
the execution of all duties and obligations imposed by the contract on the Contractor.

- 128 “Working Day” mecans a calendar day in which the Contractor is capable of
working four (4) or more hours with its normal work force, exclusive of:

(a) Saturdays, Sundays, and State/County recognized legal holidays;

(b) Days in which work is suspended by the County for four (4) or more hours through
no fault of the Contractor; and

(c) Days prevented by or resulting from inclement weather to pcrmit the normal work
force to proceed with construction operations for at least four (4) hours. Also the Contractor shall
be performing the current controlling item or items of work.

Section 2 — Bidding Instructions

2.01 Obtaining Bid Documents. Bidders shall refer to the notice to bidders for
instructions in obtaining bid documents.

2.02  Propesal Forms. The County will furnish prospective bidders with proposal forms.
Papers bound with or attached to the proposal form are part of the proposal. The bidder shall not
detach or alter these papers when submitting its bid. The bidder shall also consider other
documents, including the plans and specifications, a part of the proposal form whether attached or
not.

2.03 Contractor’s License Required. All bidders and al! their subcontractors shall be
licensed in accordance with Chapter 444, HRS, and as required in the notice to bidders. It is the
sole responsibility of the bidder to review the requirements of the project and determine the
appropriate licenses that are required to complete the project.

2.04 Qualifications of Bidders. (a) The Procurement Officer shall determine whether
the prospective bidder has the financial ability, resources, skills, capability, and business integrity
necessary to perform the work. For this purpose, the Procurement Officer, in the Procurement
Officer's discretion, may requirc any prospective bidder to submit answers, under oath, to
questions contained in a standard form of questionnaire. Whenever it appears from the answers to
the questionnaire or otherwise, that the prospective bidder is not fully qualified and able to perform
the work, a written determination of non-responsibility of a bidder shall be made by the
Procurement Officer. The reasonable failure of a bidder to promptly supply information in
connection with an inquiry with respect to responsibility may be grounds for a determination of
non-responsibility with respect to such bidder. The decision of the Procurement Officer shall be
final unless the bidder applies for administrative review pursuant to Section 103D-709, HRS.
[§103D-310, HRS]

(b) Questionnaires, when required by the Procurement Officer, shall be submitted not less
than forty-eight (48) hours prior to the time designated for opening of bids.

(c) All bidders shall be incorporated or organized under the laws of the State of Hawait, or
be registered to do business in the State as a separate branch or division that is capable of fully
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performing under the contract. The bidder shall be in compliance with all laws governing entities
doing business in the State. [§103D-310, HRS]

2.05 Preparation of Bids. (2) Bids shall be submitted on the proposal form furnished
by the County. The bidder shall complete the proposal using words and figures, which shall be in
ink or typed. If a discrepancy occurs between the prices written in words and the those written in
figures, the prices written in words shall govern.

(b) Bids must be signed in ink by a duly authorized representative of the bidder on the
spaces provided for signatures.

(c) If the bidder is a corporation, the title or titles of the person or persons signing must be
stated and the corporate seal affixed thereto. If the corporation does not have a corporate seal, it
should be indicated in the form of acknowledgment attached thereto. A copy of a resolution of the
Board of Directors of the corporation, or other written evidence of authority signed by an officer
of the corporation, authorizing the person or persons to cxecute bids, contracts, and other necessary
documents in connection therewith shall be attached.

(d) Where the bidder is an association or group, the title or titles of the person or persons
signing must be stated and an affidavit which acknowledges the authority of the signer or signers
to sign bids and all other necessary documents in connection therewith for the association or group
must be attached.

(e) Bids must be submitted in a sealed envelope, bearing on the outside the identity of the
project and the bidder’s name and address. Bids will be received only at the office designated in
the notice to bidders. All bid envelopes will be stamped with the time and date received by the
County. The County will reject and return a bid unopened if received after the time set for opening
of bids.

2.06 Listing of Joint and Subcontractors. (a) The names of each person or entity to be
engaged by the bidder as a joint Contractor or subcontractor and the nature and scope of work to
be performed by each shall be submitted with the bidder’s proposal. Bids that do not comply with
this requirement may be accepted if acceptance is in the best interest of the County and the value
of work to be performed by the joint Contractor or subcontractor is equal to or less than one percent
(1%) of the total bid amount. [§103D-302, HRS]

(b) If no joint Contractor or subcontractor is to be engaged, the bidder must complete the
form by writing “NONE.” If left blank, the County will interpret the blank as no joint contractor
or subcontractor will be used.

2.07 Examination of the Bid Documents and Project Site, and Conducting
Investigations. (a) Before submitting a bid, bidders shall examine the bid documents and the
project site, make inquiries at the appropriate offices of the County, State, and Federal
governments, and the offices of persons and entities owning, controlling, or operating underground
improvements, and conduct investigations to satisfy themselves as to the conditions to be
encountered and to determine the correctness of the information contained in the bid documents.

(b) The submission of a bid shall be considered verification that the bidder:
(1) Has made such examinations and inquiries;

(2) Ts satisfied with the conditions to be encountered in performing the work;
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(3) Acknowledges and understands the terms and conditions contained in the bid
documents; and

(4) Agrees to abide by such terms and conditions if awarded the contract.

' 2,08 Subsurface Investigations. (a) If the County has conducted subsurface
investigations, bidders may inspect the data obtained from such investigations and examine
samples, if available.

(b) Any subsurface information made available are for the bidders' convenience only. The
information may have been obtained at specific locations, and no assurance is given that these
conditions are necessarily typical of conditions at other locations. In addition, no assurance is given
that conditions found at the time of the subsurface explorations, such as the presence or absence
of water, will be the conditions that will prevail at the time of construction. The bidder shall be
responsible for all assumptions, deductions, or conclusions made or derived from the subsurface
information made available.

(c) Making available to bidders information from the subsurface explorations is not to be
construed as a waiver of Subsection 2.07 - Examination of Bid Documents and Project Site, and
Conducting of Investigations.

2.09 Pre-bid Conferences. At least fifteen days prior to submission of bids pursuant to
an invitation for bids for a construction or design-build project with a total estimated contract value
of $500,000 or more, and at least fifteen days prior to submission of proposals pursuant to a request
for proposals for a construction or design-build project with a total estimated contract valuc of
$100,000 or more, the head of the purchasing agency shall hold a pre-bid conference and shall
invite all potential interested bidders, offerors, subcontractors, and union representatives to attend.
The County may, for projects that have special or unusual requircments, [e.g., requiring physical
inspection,] make attendance at a pre-bid conference a condition for submitting a bid. Pre-bid
conferences shall be announced to all prospective bidders in the notice to bidders. Nothing stated
at the pre-bid conference shall change the solicitation unless a change is made by written
addendum as provided in Subsection 2.11 - Addenda.

2.10  Clarification of Bid Documents. (a) If it appears to a bidder that the performance
of the work or any matter relating thereto is not sufficiently described or explained in the bid
documents, or that a discrepancy exists between different parts thereof, or that the full intent of the
bid documents is not clear, the bidder shall submit a written request to the Procurement Officer for
clarification not less than ten (10) calendar days prior to the day designated for opening of bids.

(b) The written request may be faxed pursuant to Subsection 2.19 — Use of Facsimiles.

(c) If the Procurement Officer deems that a clarification is in order, it shall be issued in the
form of an addendum.

2.11 Addenda. (a) Any addendurn issued prior to the opening of bids shall be binding
upon the bidder and shall be made a part of the contract.

(b) No addendum will be issued during the five (5) days immediately preceding the day
designated for the opening of bids, unless the purpose of the addendum is to postpone the date of
bid opening.

(c) Failure by the bidder to receive any addendum shall not relieve the bidder from any
obligation under its bid as submitted.
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(d) No oral interpretation, instruction, or information regarding the bid documents given
by any officer or employee of the County shall be binding.

2.12  Determination of Intended Bid. (a) If the proposal form contains a list of unit
price or lump sum items, or both, they do not necessarily describe all of the work involved in the
performance of the contract, but merely indicate that the compensation for the performance of the
contract will be based upon and limited to such items. If a bidder is in doubt as to the proper bid
item to which the anticipated cost of any incidental item is to be allocated, the bidder shall include
such cost in the bid item which the bidder deems most appropriate.

(b) If the proposal calls for unit price items, and the bidder's unit price bid multiplied by
the number of units in any item is not equal to the total amount bid for that item, it will be assumed
that the unit price bid represents the bidder's intention and an error was made in the multiplication.
The Procurement Officer will correct the total amount bid for the item and total sum bid of the
bidder's proposal.

(c) If the figure obtained by adding the individual bid items listed in the proposal does not
equal to the total figure written in the proposal, it will be assumed that an error was made in the
addition and the Procurement Officer will correct the total sum bid.

(d) The bid price shall include all applicable taxes, including the State of Hawaii General
Excise Tax, and shall include delivery charges F.O.B. job site.

(e) The bid price shall be firm for a minimum of sixty (60) days from the bid opening date
to allow for contract execution.

2.13  Disqualification of Bids. The County may disqualify a bidder and reject its bid for
reasons including, but not limited to:

(a) The bidder is non-responsible;
(b) The bid is not responsive;

(c) The bid does not include a listing of subcontractors and joint contractors or contains
only a partial or incomplete listing;

(d) The bid is unsigned or is not signed by an authorized representative of the bidder;

(e) Evidence indicating that unit price or lump sum price items are unbalanced in a bid;

(f) Evidence indicating that bidders are in collusion;

(g) Submission of more than one bid whether under the same name or a different name.

Without limiting the generality of the foregoing, a bidder shall be considered to have
submitted more than one bid if the bidder submits more than one bid under the bidder's name,
through bidder's agents, through joint ventures, partnerships, or corporations or which the bidder
has more than twenty-five percent (25%) ownership in each of them, or through any combination
of any of them;

(h) The bidder is suspended under Chapter 104 or Chapter 444, HRS;

(i) The bid is not accompanied by an acceptable form of bid security, or the bid security is
in an amount less than five percent (5%) of the amount of the base bid, including additives;

7
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() The bidder fails to submit a valid and timely certificate of good standing from the
Department of Commerce and Consumer Affairs Business Registration Division and/or the bidder
fails to submit a valid and timely certificate of compliance from the Department of Labor and
Industrial Relations.

(k) The bidder failed to submit the standard form of questionnaire or failed to submit said
questionnaire within the due time, when required by the County; or

(1) Evidence of assistance from a person who has been an employee of the County within
the preceding two years and who participated while in County office or employment in the matter
with which the contract is directly concerned, pursuant to Section 84-15, HRS.

2.14  Bid Security. (a) The County will not consider a bid proposal unless accompanied
by bid security in an amount not less than five percent (5%) of the amount bid.

(b) Acceptable bid security shall be limited to the following:

(1) Surety bond underwritten by a company licensed to issue bonds in the State of
Hawaii, which shall be substantially in the form provided in the project
specifications;

(2) Legal tendcr;

(3) A certificate of deposit; credit union share certificate; or cashier's, treasurer's,
teller's, or official check drawn by, or a certified check accepted by a bank, a
savings institution, or credit union insured by the Federal Deposit Insurance
Corporation or the National Credit Union Administration, and payable at sight or
unconditionally assigned to the County. These instruments may be utilized only to
a maximum of $100,000. If the required security or bond amount totals over
$100,000, more than one instrument not exceeding $100,000 each and issued by
different financial institutions shall be accepted.

(¢) The County will return bid security to bidders within ten (10) working days following
the execution of the contract by all Parties and after the successful bidder fumishes acceptable
performance and payment bonds and certificates of insurances.

2.15 Mandatory Purchase of Hawaii Products. Bidders are instructed to refer to
Section 103D-1002, HRS and Chapter 3-124, HAR.

2.16 Substitution of Materials and Equipment. (a) Bids shall be based on materials
and equipment specified in the bid documents, unless the Procurement Officer approves
substitution of material or equipment by addendum.

(b) A bidder may make a written request for a material or equipment substitution for the
Procurement Officer's determination. The written request shall be submitted to the Procurement
Officer not less than ten (10) calendar days prior to the day designated for opening of bids. The
substitution request shall be accompanied by four (4) copies of any pertinent information for the
Procurement Officer's determination. If the Procurement Officer is unable to determine the quality
and suitability of the substitution based on the information provided by the bidder, the request shall
be rejected. The burden of proof as to the comparative quality and suitability of the substitution
shall be the bidder’s responsibility. The Procurement Officer shall be the sole judge as to the
comparative quality and suitability of the substitution, and the Procurement Officer's decision shall
be final. If the information provided to the Procurement Officer is determined incomplete or
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insufficient, whereas the Procurement Officer is unable to determine the quality and suitability of
the substitution, the request shall be rejected.

(c) If the Procurement Officer approves a material or equipment substitution, an addendum
shall be issued by the Procurement Officer.

(d) Bids based on a material or equipment substitution approved by the Procurement
Officer, shall include the additional cost required for all modifications, including the cost of
revising the construction plans and technical specifications required to accommodate the approved
substitution.

2.17 Pre-Opening Modification and Withdrawal of Bids. (a) Bids may be modified
prior to the bid submission deadline provided the Procurement Officer receives a written notice
stating that a modification to the bid is submitted accompanied by the actual modified bid. The
written notice may be faxed pursuant to Subsection 2.19 - Use of Facsimiles, provided the bidder
submits the actual written notice and actual modified bid prior to the bid submission deadline and
within two (2) working days following the faxed notice.

(b) Bids may be withdrawn provided the Procurement Officer receives a written notice
stating the bidder’s bid is withdrawn prior to the deadline for opening of bids. The written notice
may be faxed pursuant to Subsection 2.19 - Use of Facsimiles. Bids may not be withdrawn after
the bid opening.

2.18 Public Opening of Bids. Bids shall be opened publicly in the presence of one or
more witnesses, at the time and place designated in the notice to bidders. The amount of each bid
and other relevant information, together with the name of each bidder shall be recorded. The record
and each bid shall be open to public inspection. [§103D-302, HRS]

2.19  Use of Facsimiles. Copies of documents may be transmitted by bidders via
facsimile machine shall be limited to the following:

(a) The request for clarification of bid documents pursuant to Subsection 2.10 -
Clarification of Bid Documents;

(b) The request for material or equipment substitution pursuant to Subsection 2.16 -
Substitution of Materials and Equipment which includes four (4) copies of any pertinent
information; and

(c) The request for modification or withdrawal of bids pursuant to Subsection 2.17 - Pre-
Opening Modification and Withdrawal of Bids.

Documents will be received by facsimile machine at the number designated by the County
it is the bidder’s responsibility to assure the faxed documents are received by the Procurement
Officer in a timely matter.

Section 3 — Award and Execution of Contract

3.01 Award of Contract. The award of the contract will be made by written notice by
the Officer-in-Charge to the lowest responsive, responsible bidder. Said notice shall not be
construed to be authorization to proceed with the performance of services under the Contract. Any
services performed by the Contractor prior to the date indicated in the Notice to Proceed from the
Officer-in-Charge shall be at the Contractor's own risk. The contract will be awarded within sixty
(60) days after the opening of the bids. If it appears that the contract cannot be awarded within



CONTRACT NO. C7547

such time, the award may be made after the specified time as mutually agreed upon between the
County and the lowest responsive, responsible bidder. The County may cancel the award of the
contract at any time before the execution of the contract.

3.02 Execution of Contract. Prior to the drafting of the Contract, discussions may be
held between the Partics relative to the extent of the services to be performed by the Contractor
and other pertinent matters. The Procurement Officer will submit the contract to the Contractor for
review and signature. The Contractor shall enter into a contract with the County and provide
sufficient performance and payment bonds and certificates of insurance within ten (10) calendar
days after the execution of the contract or within such further time as the County may allow. The
contract must be signed in ink by persons duly authorized to enter into contracts with the County.
If the Contractor is an individual or partnership, the Contractor shall sign the contract before a
notary public. If the Contractor is a corporation, the Contractor shall cause the contract to be signed
before a notary public by an officer authorized to do so and shall affix to the contract its corporate
seal, together with a certificate, resolution or other instrument vesting such officer with authority
to sign the contract on the corporation's behalf. If the Contractor is an association or group, the
title or titles of the person or persons signing must be stated and an affidavit which acknowledges
the authority of the signer or signers to sign the contract and other necessary documents in
connection therewith for the association or group must be attached. The signed contract shall be
returned to the Procurement Officer for signature and further processing.

3.03 Performance and Payment Bonds. Within ten (10) calendar days after the
execution of the contract or within such further time as the County may allow, the Contractor shall
submit sufficient performance and payment bonds for the full and faithful performance of the
contract in accordance with the terms and intent thereof and also for the prompt payment to all
others for all labor and materials furnished by them to the successful bidder and used in the
prosecution of the work provided for in the contract. Performance and payment bonds shall each
be in an amount equal to one hundred percent (100%) of the contract price and shall be limited to:

(a) Surety bond underwritten by a company licensed to issue bonds in the State of Hawaii,
which shall be substantially in the form provided in the project specifications;

(b) Legal tender; or

(c) A certificate of deposit; credit union share certificate; or cashier's, treasurer’s, teller’s,
or official check drawn by, or a certified check accepted by a bank, a savings institution, or credit
union insured by the Federal Deposit Insurance Corporation or the National Credit Union
Administration, and payable at sight or unconditionally assigned to the County. These instruments
may be utilized only to a maximum of $100,000. If the required security or bond amount totals
over $100,000, more than one instrument not exceeding $100,000 each and issued by different
financial institutions shall be accepted.

3.04 Tax Clearance Requirement. Pursuant to §103D-328, HRS, the Contractor shall
submit a tax clearance certificate issued by the Hawaii State Department of Taxation (“DOTAX”)
and the Internal Revenue Service (“IRS”). The certificate shall be valid for six (6) months from
the most recent approval stamp date on the certificate and must be valid on the date it is received
by the County. The application for the tax clearance shall be the responsibility of the Contractor,
and must be submitted directly to the DOTAX or IRS and not to the County.

3.05 Hawaii Business Requirement. The Contractor shall comply with either §103D-
310(c)(1) or §103D-310(c)(2), HRS, as follows:

(a) §103D-310(c)(1), HRS, Hawaii business. A business entity meeting the requirement of
§103D-310(c)(1), HRS, referred to as a “Hawaii business™, is incorporated or organized under the
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laws of the State of Hawaii. As evidence of compliance, the Contractor shall submit a “Certificate
of Good Standing” issued by the Department of Commerce and Consumer Affairs Business
Registration Division (BREG). A Hawaii business that is a sole proprietorship, however, is not
required to register with the BREG, and therefore not requircd to submit the certificate. A
Contractor's status as a sole proprietor and its business strect address indicated in Contractor's bid
will be used to confirm that the Contractor is a Hawaii business.

(b) §103D-310(c)(2), HRS, Compliant non-Hawaii business. A business entity meeting the
requirement of §103D-310(c)(2), HRS, referred to as a “compliant non-Hawaii business,” is not
incorporated or organized under the laws of the State of Hawaii but is registered to do business in
the State as a separate branch or division capable of fully performing under the contract. As
evidence of compliance, the Contractor shall submit a “Certificate of Good Standing” issued by
the BREG.

(c) The above certificates shall be current within six (6) months of issuance date and
submitted to the County prior to award of contract. If a valid certificate is not submitted on a timely
basis for award of a contract, a bid otherwise responsive and responsible may not receive the
award. The application for the above certificates shall be the responsibility of the Contractor, and
must be submitted directly to the BREG and not to the County.

3.06 Department of Labor and Industrial Relations. (a) The Contractor shall submit
a certificate of compliance (DLIR Form LIR #27), issued by the DLIR stating the Contractor
complies with Chapters 383, 386, 392, and 393 of the Hawaii Revised Statutes

(b) The above certificate shall be current within six (6) months of issuance date and
submitted to the County prior to award of contract. If a valid certificate is not submitted on a timely
basis for award of a contract, a bid otherwise responsive and responsible may not receive the
award. The application for the above certificates shall be the responsibility of the Contractor, and
must be submitted directly to the DLIR and not to the County.

3.07 Contract Not Binding Unless Properly Executed and Appropriation Available.
The contract shall not be binding or of any force until said contract has been fully and properly
signed by all of the Parties thercto and approved by the Procurement Officer as to availability of
funds in the amount and for the purpose set forth therein. The Contractor's execution of the contract
shall be considered verification that the Contractor has reviewed, understands, accepts, and agrees
to abide by the terms and conditions contained in the bid documents, the proposal submitted by
the Contractor, the proposed contract, and the performance and payment bonds.

3.08 Forfeiture of Bid Security. Failure to execute the contract and furnish sufficient
performance and payment bonds shall be cause for the cancellation of award to the Contractor.
The Contractor also forfeits the bid security which becomes the property of the County, which is
not a penalty, but liquidated damages sustained by the County. The County may make award to
the next lowest responsive, responsible bidder or the County may re-advertise the work
contemplated.

Section 4 — Legal Relations and Responsibilities

4.01 Independent Contractor. The Contractor shall perform the contract as an
independent contractor and shall not be entitied to any benefits and privileges of an employee of
the County of Maui for purposes including, but not limited to, the County's civil service system,
fringe benefits, unemployment benefits, worker's compensation benefits, federal and state taxes,
social security tax, medicare tax, FICA tax and any other employment taxes. Upon execution of
the contract, the Contractor shall comply with Chapter 237 (general excise tax); Chapter 383
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(employment security); Chapter 386 (workers' compensation); Chapter 392 (temporary disability
insurance); and Chapter 393 (pre-paid health care), HRS. The Contractor and Contractor’'s sureties
shall be liable for any loss caused to the County by reason of the Contractor's failure to comply
with Chapter 386, HRS.

- 4.02  Contractor’s Inability to Contract for County. Notwithstanding anything herein
contained to the contrary, Contractor shall not have the right to make any contracts or commitments
for, or on behalf of, the County without first obtaining written consent of the County,

4.03 Insurance, (a) The Contractor shall submit to the Officer-in-Charge within ten (10)
calendar days afier execution of the contract, or within such further time as the County may allow,
three (3) copies of insurance certification evidencing that the Contractor has in force the following
types of insurance with the following minimum limits of liability:

(1) HRS Chapters 383 (Unemployment Insurance), 386 (Workers' Compensation), 392
(Temporary Disability Insurance), and 393 (Prepaid Health Care) requirements for
award. The Contractor shall submit an approved certificate of compliance issued
by the Hawaii State Department of Labor and Industrial Relations (DLIR). The
certificate shall be valid for six (6) months from the date of issue and must be valid
on the date it is received by the County. The application for the certificate shall be
the responsibility of the Contractor, and must be submitted directly to the DLIR
and not to the County. [§103D-310(c), HRS]

(2) Employers' Liability Insurance. The Contractor and anyone acting under its
direction or control or on its behalf shall at its own expense procure and maintain
and require the Contractor's sub-contractors (if any) at their own expense to procure
and maintain in full force at all times during the term of this Contract, employers'
Liability insurance with minimum limits for bodily injury from accident of FIVE
HUNDRED THOUSAND DOLLARS ($500,000), or such other limit acceptable
to the County, - each accident; for bodily injury from disease of FIVE HUNDRED
THOUSAND DOLLARS ($500,000), or such other limit acceptable to the County,
- cach employee; and for bodily injury from disease of FIVE HUNDRED
THOUSAND DOLLARS ($500,000), or such other limit acceptable to the County,
- each policy limit.

(3) Commercial General Liability Insurance. The Contractor and anyone acting under
its direction or control or on its behalf shall at its own expense procure and maintain
and require the Contractor's sub-contractors (if any) at their own expense to procure
and maintain in full force at all times during the terms of this Contract, Commercial
General Liability insurance with a bodily injury and property damage combined
single limit of liability of at least ONE MILLION DOLLARS ($1,000,000), for any
occurrence, and THREE MILLION DOLLARS ($3,000,000) in the aggregate, or
such other limit acceptable to the County. Such insurance shall include coverage in
like amount for products/completed operations, contractual liability, and personal
and advertising injury. “Claims made” policies are not acceptable under this
Section.

(4) Automobile Liability Insurance. The Contractor and anyone acting under its
direction or control or on its behalf shall at its own expense procure and maintain
and require the Contractor's sub-contractors (if any) at their own expense to procure
and maintain in full effect at all times during the term of this Contract, Automobile
Liability insurance with a bodily injury and property damage combined single limit
of at least ONE MILLION DOLLARS ($1,000,000), or such other limit acceptable
to the County, per accident.

12



CONTRACT NO. C7547

(5) Fire and Standard Extended Coverage Insurance. Except for contracts in which the
scope of work is limited to roadway construction or utility improvements that do
not include payment for stored materials on-site, the Contractor shall insure the
work for one million dollars ($1,000,000), or such other limit acceptable to the
County, plus one hundred percent (100%}) of the replaceable value thereof for the
life of the contract against all loss or damage by fire at the site and against all loss
or damage covered by the Standard Extended Coverage Insurance endorsement,
including vandalism and malicious mischief, by an insurance company or
companies acceptable to the County. The amount of insurance may vary with the
extent of the work complete, but shall at all times be at least equal to one million
dollars ($1,000,000), or such other limit acceptable to the County, plus the
replaceable value of the amount paid for the work and materials installed and
delivered, plus the replaceable value of the work or materials furnished or delivered
by the Contractor but not yet paid for by the County. The insurance policy or
policies shall be held jointly in the name of the County, the Contractor, and the
Contractor's subcontractors as their interest may appear. The Contractor shall
submit to the County satisfactory proof of the amount of such insurance carried
with each application for partial payment.

(6) County as Additional Insured. Insurance policies providing the insurance coverage
required in this Section (except for Workers' Compensation) shall name the County,
its agents, and its employees as additional insured for any claims ar ising from the
Contractor's activities under this Contract. Coverage must be primary in respect to
the additional insured. Any other insurance carried by the County shall be excess
only and not contribute with this insurance. Such policies or certificates showing
the above coverage shall be deposited with the County within ten (10) days of the
execution of this Contract and shall contain the following statement:

“The Named Insured, its Insurance Carricr or Broker shall notify the
certificate holder of any cancellation, or reduction in coverage or limits, of
any insurance within thirty (30) days of receipt of insurers' notification to
that effect.”

(b) When a subcontractor is utilized, the Contractor shall furnish or require the
subcontractor to furnish the Procurement Officer within ten (10) calendar days after execution of
the contract, or within such further time as the County may allow, with a copy of a policy or
policies of insurance and certificate of insurance covering the subcontractor and the subcontractor's
employees or agents in the same amount and for the same liability specified above.

(c). In the event of cancellation or termination of any policy required above or any
substitute policy as provided for hereinafter, the Contractor or the subcontractor, as the case may
be, shall immediately furnish the Procurement Officer with a substitute policy of insurance in the
same amount and for the same liability specified above.

4.04 Indemnification. The Contractor shall defend, indemnify and hold harmless the
County and its officers and employees harmless from any and all deaths, injuries, losses and
damages to persons or property, and any and all claims, demands, suits, action and liability
therefor, caused by error, omissions, or negligence in the performance of the contract by the
Contractor or Contractor's subcontractors agents and employees. The Contractor's obligations
under this Section shall survive and shall continue to be binding upon Contractor notwithstanding
the expiration, termination or surrender of the contract.

4.05 Absence of Interest. The Contractor covenants that it currently has no interest and
shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with
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the performance of services required to be performed under the contract. The Contractor further
covenants that in the performance of the contract, no person having such interest shall be
employed.

4.06 Laws and Regulation. (a) The Contractor shall keep fully informed of all
applicable federal, state, and county laws, ordinances, codes, rules and regulations, governmental
general and development plans and all changes thereto including, but not limited to, the Americans
with Disabilities Act, health and safety, labor, anti-discrimination and environmental laws and
regulations, and the following:

(1) All Sections of the local County's Charter and Code;

(2) Article I of Title 10, Maui County Code, 1980, as amended, relating to the Maui
Traffic Code;

(3) Title 12, Maui County Code, 1980, as amended, relating to Streets, Sidewalks, and
Public Places;

(4) Chapter 16.04C, Maui County Code, 1980, as amended, relating to the Fire Code;

(5) Chapter 16.18B, Maui County Code, 1980, as amended. relating to the Electrical
Code;

(6) Chapter 16.20B, Maui County Code, 1980, as amended, relating to the Plumbing
Code;

(7) Chapters 103 and 103D, HRS, as amended, relating to Expenditure of Public Money
and Public Contracts and the Hawaii Public Procurement Code, including Hawaii
Administrative Rules Chapter 103D (Chapters 3-120, 3-121, 3-122, 3-123, 3-124,
3-125, 3-126, 3-128, 3-129, 3-130, 3-131, 3-132);

(8) Chapter 104, HRS, as amended, relating to Wages and Hours of Employees on
Public Works;

(9) Chapter 22 of Subtitle 4 of Title 12, HAR, relating to Wage Determinations and the
Administration and Enforcement of Chapter 104, HRS;

(10) Chapter 132, HRS, as amended, relating to the Fire Protection;

(11) Chapter 321, HRS, as amended, relating to the Department of Health;
(12) Chapter 378, HRS, as amended, relating to Fair Employment Practices;
(13) Chapter 386, HRS, as amended, relating to Workers' Compensation Law;

(14) Chapter 396, HRS, as amended, relating to Occupational Safety and Health, and
specifically, all bids and proposals in excess of $100,000 for construction jobs
shall have a signed certification from the bidder or offeror that a written safety
and health plan for the job will be available and implemented by the notice to
proceed date of the project (see §396-18, HRS);

(15) Chapter 444, HRS, as amended, relating to contractors for construction work.
Provider shall use properly licensed contractors for all construction work as
required by law;
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(16) Part I1I of Subtitle 8 of Title 12, HAR, relating to Construction Standards; and

(17) Chapters 120 to 132 of Subtitle |1 of Title 3, HAR, relating to the Hawaii Public
Procurement Code.

(b) The Contractor shall comply with all such laws, ordinances, codes, rules, regulations,
design standards and criteria, governmental general and development plans. If any discrepancy or
inconsistency is discovered between the contract and any such law, ordinance, code, rule,
regulation, design standard, design criterion, and governmental general and development plans,
the Contractor shall immediately report the same in writing to the Officer-in-Charge.

(c). The Contractor shall obtain all necessary permits and approvals for the performance of
the contract and shall pay for all charges in connection with such permits.

Section 5 — County Responsibility

5.01 Cooperation by the County. The County, through the Officer-in-Charge, shall
cooperate fully with the Contractor and will promptly place at the disposal of the Contractor all
available pertinent information which the County may have in its possession. The Officer-in-
Charge will certify to the accuracy of certain information in writing whenever it is possible to do
so. The County does not represent that other information not certified as accurate is so and takes
no responsibility therefor, and the Contractor shall rely on such information at the Contractor's
own risk.

5.02 Review by the County. The Officer-in-Charge shall review all submissions and
other work and data required to be made by the Contractor and reject or approve such submissions
in their entirety or approve the same subject to such deletions, additions and revisions as the
County may deem necessary and proper. For submissions specified in the special provisions, all
items not required by the County to be deleted, added or revised after review by the Officer-in-
Charge and not defective by reason or error, omissions or negligence on the part of the Contractor,
subcontractors, agents or employers shall be deemed to have been approved.

5.03 Limitation of Liability. The County shall be responsible for damage or injury
caused by the County's agents, officers, and employees in the course of their employment to the
extent that the County's liability for such damage or injury has been determined by a court or
otherwise agreed to by the County, and the County shall pay for such damage or injury to the
extent permitted by law and approved by the Maui County Council. The County's total liability
under the contract, if any, is strictly limited to the provisions in this Paragraph.

Section 6 — Performance of Contract

6.01 Time, (a) Time is of the essence herein, Performance of the services under the
contract shall commence on the commencement date designated in the Notice to Proceed and the
services described herein shall be completed within the time specified.

(b) If the Contractor cannot complete the contract within the time specified due to reasons
beyond its control, a written request for a time extension accompanied by a detailed accounting of
the causes and reasons for such delays may be submitted to the Officer-in-Charge for
determination as to whether a time extension will be granted. The Officer-in-Charge's decision
shall be final.

(c) If the scope of the work is amended during construction, an appropriate adjustment may
be made to the contract time subject to approval by the Officer-in-Charge.
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(d) Any adjustment to the contract time shall be made by contract amendment or change
order.

6.02  Preconstruction Meeting. Thc County may schedule a pre-construction meeting
after the execution of the contract.

6.03  Construction Schedule. (a) The Contractor shall submit to the Officer-in-Charge
a detailed construction schedule in critical path method (“CPM”) format, itemizing the various
subdivisions of work and their durations at the pre-construction meeting, if held. If a pre-
construction meeting is not held, the Contractor shall submit the schedule to the Officer-in-Charge
not more than ten (10) calendar days after the Notice to Procecd is issued.

(b) The detailed construction schedule shall include: construction activities, the submission
and approval of samples of materials and shop drawings, the procurement of materials and
equipment, fabrication of materials and equipment and their delivery, installation, and testing, and
start-up in CPM format.

(c) The Contractor shall revise the construction schedule whenever any delays are
anticipated in any of the various items of work, or the performance of such items of work are
obviously not in accordance with the construction schedule, and submit it to the Officer-in-Charge,
together with the reasons for such anticipated or actual delays, and the planned courses of action
to prevent or minimize any delay in the completion of the contract. Acceptance of the revised
construction schedule and the reasons for such revisions shall not be construed to mean
concurrence or acceptance as a basis for any time extension by the Officer-in-Charge.

6.04 Construction Progress. (a) The Contractor shall furnish such manpower,
materials, facilities and equipment as may be necessary to insure the prosecution and completion
of the work in accordance with the accepted schedule. If work falls fourteen (14) days or more
behind the accepted construction schedule, the Contractor agrees to take some or all of the
following actions to return the project to the accepted schedule. Thesc actions may include the
following:

(1) Increase manpower in quantities and crafts;

(2) Increase the number of working hours per shift, shifts per working day, working
days per week, or the amount of equipment, or any combination of the foregoing;
and/or

(3) Reschedule activities.

(b) Upon demand by the Officer-in-Charge, the Contractor shall prepare a proposed
construction schedule revision demonstrating a plan to make up the lag in progress and insure
completion of the work within the contract time. Upon receipt of an acceptable proposed schedule,
the revision to the construction schedule shall be included a change order to the contract in
accordance with Scction 8 — Contract Amendments/Change Orders.

(c) All actions to return the project to the accepted schedule are at the Contractor’s sole
expense. The Contractor shall pay all costs incurred by the County which result from the
Contractor's action to return the project to its accepted schedule. Contractor agrees that County
shall deduct such charges from payments due the Contractor. It is further understood and agreed
that none of the services performed by the Officer-in-Charge in monitoring, reviewing and
reporting project status and progress shall relieve the Contractor of responsibility for planning and
managing construction work in conformance with the construction schedule.
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(d) When the Contractor foresees a delay in the prosecution of the work and, in any event,
immediately upon the occurrence of a delay which the Contractor regards as unavoidable, the
Contractor shall notify the Officer-in-Charge in writing of the probability of the occurrence of such
delay, the extent of the delay, and its possible cause. The Contractor shall take immediate steps to
prevent, if possible, the occurrence or continuance of the delay. If this cannot be done, the Oftficer-
in-Charge shall determine how long the delay shall continue, to what extent the prosecution and
completion of the work are being delayed thereby, and whether the delay is to be considered
avoidable or unavoidable. The Officer-in-Charge shall notify the Contractor of the Officer-in-
Charge's determination. The Contractor agrees that no claim shall be made for delays which are
not called to the attention of the Officer-in-Charge at the time of occurrence.

(e) In case the work is not completed in the time specified, including extension of time as
may have been granted for unavoidable delays, the Contractor shall be assessed damages for those
costs incurred by the County which are attributable to the fact that the work was not completed on
schedule.

6.05 Avoidable Delays. (a) Avoidable delays in the prosecution of the work shall
include delays which could have been avoided by the exercise of care, prudence, foresight and
diligence on the part of the Contractor or its subcontractors. Avoidable delays include:

(1) Delays which may in themselves be unavoidable but which affect only a portion of
the work and do not necessarily prevent or delay the prosecution of other parts of
the work nor the completion of the whole work within the contract time.

(2) Time associated with the reasonable interference of other contractors employed by
the County which do not necessarily prevent the completion of the whole work
within the contract time.

(b). The County may grant an extension of time for avoidable delay if deemed in the
County's best interest. If the County grants an extension of time for avoidable delay, the Contractor
agrees to pay actual costs, including charges for construction management, engineering and
administration incurred during the extension, and other damages incurred by the County. Such
time extension shall be included in the contract as a change order pursuant to Section 8 — Contract
Amendments/Change Orders.

6.06 Unavoidable Delays. (a) Unavoidable delays in the prosecution or completion of
the work shall include delays which result from causes beyond the control of the Contractor and
which could not have been avoided by the exercise of care, prudence, foresight and diligence on
the part of the Contractor or its subcontractors. Delays in completion of the work of other
contractors employed by the County will be considered unavoidable delays insofar as they interfere
with the Contractor's completion of the work. Delays due to normal weather conditions shall not
be regarded as unavoidable as the Contractor agrees to plan work with prudent allowances for
interference by normal weather conditions, Delays caused by fire, unusual storms, floods, tidal
waves, earthquakes, strikes, labor disputes, freight embargoes and shortages of materials shall be
considered as unavoidable delays insofar as they prevent the Contractor from proceeding with at
least seventy-five percent (75%) of the normal labor and equipment force for at least four (4) hours
per day toward completion of the current controlling item on the accepted critical path schedule.

(b) Should unavoidable delays prevent the work from beginning at the usual starting time,
or prevent the Contractor from proceeding with seventy-five percent (75%) of the normal labor
and equipment force for a period of at least four (4) hours per day, and the crew is dismissed as a
result thereof, the Contractor will not be charged for a working day whether or not conditions
change so that the major portion of the day could be considered to be suitable for work on the
controlling item.
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(c) For delays which the Contractor considers to be unavoidable, the Contractor shall
submit to the Officer-in-Charge complete information demonstrating the effect of the delay on the
critical path in the construction schedule. The submission shall be made within thirty (30) calendar
days of the occurrence which is claimed to be responsible for the unavoidable delay. The Officer-
in-Charge shall review the Contractor's submission and determine the number of days of
unavoidable delay and the effect of such unavoidable delay on the critical path of the work. The
County agrees to grant an extension of time, but no monetary compensation, to the extent that
unavoidable delays affect the critical path in the construction schedule. During such extension of
time, neither extra compensation or engineering inspection and administration nor damages for
delay will be charged to the Contractor. It is understood and agreed by the Contractor and County
that time extensions due to unavoidable delays will be granted only if such unavoidable delay
involve critical activities which would prevent completion of the whole work within the specified
contract time.

6.07 Furnishing of Plans and Specifications. The County will furnish the Contractor
with up to six (6) sets of the plans and specifications at no cost to the Contractor. The Contractor
shall be responsible for the cost of printing any additional plans and specifications.

6.08 Breakdown of Lump Sum Items. If the bid form calls for a total sum bid without
bid items, or contains lump sum items, the Contractor shall submit a detailed cost breakdown of
the total sum bid or such lump sum items not less than twenty (20) calendar days following
issuance of Notice to Proceed.

6.09 Commencement of Work. The Contractor shall not commence with any work
prior to the effective date of the Notice to Proceed.

6.10  Prosecution of Work. The Contractor shall be available upon reasonable demand
to discuss the progress of the services being performed under the contract. All questions arising
during the performance of the contract which must be resolved by the Procurement Officer or
Officer-in-Charge shall be brought to their immediate attention by Contractor.

6.11 Contractor to Report Errors or Discrepancies. Should the Contractor discover
any apparent inconsistencies within the contract documents, discrepancies between the contract
documents and the conditions on the ground, or any error or omission in the contract documents
or instructions, the Contractor shall immediately advise the Officer-in-Charge in writing thereof.
If, after discovery, the Contractor elects to perform any work which may require revisions without
authorization by the Officer-in-Charge, such work shall be performed solely at the Contractor's
risk.

6.12  Authority of the Procurement Officer and Officer-in-Charge. Any question or
dispute concerning any provision of the contract which may arise during its performance shall be
decided by the Officer-in-Charge. The decisions of the Officer-in-Charge shall be final and binding
upon all Parties unless the same is fraudulent, capricious, arbitrary, or so grossly erroneous as
necessarily to imply bad faith or is not supported by substantial evidence, provided that decisions
on questions or disputes relating to acceptance of the services performed under the contract,
suspension or termination of the contract, extension of time, reduction or increase in the
compensation of the Contractor and payment shall become final and binding upon all Parties only
upon approval of the Procurement Officer, and provided further that nothing herein shall be
construed as making final and binding any decision of the Officer-in-Charge and/or Procurement
Officer on a question of law. Pending final decision of any dispute or question, the Contractor shall
proceed diligently with the performance of services under the contract in accordance with the
decision of the Officer-in-Charge and/or Procurement Officer.
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6.13  Subcontracting. (a) The Contractor shall not subcontract any part of the contract
except to those subcontractors specifically listed in the proposal submitted by the Contractor;
provided that the Contractor may, for good cause, engage other subcontractors with the Officer-
in-Charge's approval.

_(b) Subcontractors and their employees shall be considered employees of the Contractor.
Engaging subcontractors to perform any work shall not relieve the Contractor of its duty to
complete the work in accordance with the contract.

(c) The Contractor shall replace any subcontractor for not performing in accordance with
the contract when required and so notified by the Officer-in-Charge.

6.14 Rate of Wages for Laborers and Mechanics. (a) Every laborer and mechanic
performing work on the job site for the construction of the work shall be paid no less than the
prevailing wages provided that:

(1) Prevailing wages shall be not less than the wages that the Director of Labor and
Industrial Relations, shall have determined to be the prevailing wages for
corresponding classes of laborers and mechanics on projects of similar character in
the State;

(2) The prevailing wages shall be not less than the wages payable under federal law to
corresponding classes of laborers and mechanics employed on public works in the
State that are prosecuted under contract or agreement with the government of the
United States; and

(3) Notwithstanding the provisions of the contract, the prevailing wages shall be
periodically adjusted during the performance of the contract in an amount equal to
the change in the prevailing wages as periodically determined by the Director of
Labor and Industrial Relations. [§104-2(b), HRS]

(b) No laborer or mechanic employed on the job site of any public work of the County
thereof shall be permitted or required to work on Saturday, Sunday, or a legal holiday of the State
or in excess of eight hours on any other day unless the laborer or mechanic receives overtime
compensation for all hours worked on Saturday, Sunday, and a legal holiday of the State or in
excess of eight hours on any other day. For purposes of determining overtime compensation under
this Subsection, the basic hourly rate of any laborer or mechanic shall not be less than the basic
hourly rate determined by the Director of Labor and Industrial Relations to be the prevailing basic
hourly rate for corresponding classes of laborers and mechanics on projects of similar character in
the State. [§104-2(c), HRS]

(c) The Contractor or the Contractor's subcontractors shall pay all mechanics and laborers
employed on the job site, unconditionally and not less often than once a week, and without
deduction or rebate on any account, except as allowed by law, the full amounts of their wages
including overtime, accrued to not more than five (5) working days prior to the time of payment,
at wage rates not less than those deemed to be prevailing, regardless of any contractual relationship
which may be alleged to exist between the Contractor or subcontractor and the laborers and
mechanics.

(d) The rates and wages to be paid shall be posted by the Contractor in a prominent and
easily accessible place at the job site, and a copy of the rates of wages required to be posted shall
be given to each laborer and mechanic employed under the contract by the Contractor at the time
each laborer and mechanic is employed, except that where there is a collective bargaining
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agreement the Contractor does not have to provide the Contractor's employees the wage rate
schedules. [§104-2(d), HRS]

(e) The Contractor shall be solely responsible for any increase in rates and wages during
the contract.

(f) The County may withhold from the Contractor so much of the accrued payments as the
County may consider necessary to pay to the laborers and mechanics employed by the Contractor
or any subcontractor on the job site the difference between the prevailing wages and the wages
received and not refunded by the laborers and mechanics. [§104-2(e), HRS]

6.15 Payrolls and Payroll Records. (a) A certified copy of all payrolls shall be
submitted weekly to the Officer-in-charge for review The Contractor shall be responsible for the
submission of certified copies of the payrolls of all subcontractors. The certification shall affirm
that the payrolis are correct and complete, that the wage rates contained therein are not less than
the prevailing wages and the classifications set forth for each laborer or mechanic conform with
the work the laborer or mechanic performed. Any certification discrepancy found by the County
shall be reported to the Contractor and Director of Labor and Industrial Relations. [§104-3(a),
HRS]

(b) Payroll records for all laborers and mechanics working at the site of the work shall be
maintained by the Contractor and the Contractor's subcontractors during the course of the work
and preserved for a period of three (3) years thereafter. The records shall contain the name of each
employee, the employees' correct classification, rate of pay, daily and weckly number of hours
worked, deductions made and actual wages paid. [§104-3(b), HRS]

(c) The Contractor shall make payroll records available for examination within ten (10)
calendar days from the date of the written request by the County, Director of Labor and Industrial
Relations of the State, or any authorized representatives thereof. Any Contractor who:

(1) Fails to make payroll records accessible within ten (10) calendar days;

(2) Fails to provide information requested for the proper enforcement of Chapter 104-
3, HRS, within ten (10) calendar days; or

(3) Fails to keep or falsifies any record required under Chapter 104-3, HRS, shall be
assessed a penalty as set forth in Section 104-22(b), HRS. [§104-3(c), HRS]

6.16 Prompt Payment by Contractor to Subcontractors and Vendors. (a) Any
money, other than compensation retained, paid to the Contractor shall be dispersed to
subcontractors and vendors within ten (10) calendar days after receipt of the money in accordance
with the terms of the subcontract; provided that the subcontractor met all the terms and conditions
of the subcontract and there are no bona fide disputes on which the County has withheld payment.
[ §103-10.5(a), HRS]

(b) Upon final payment to the Contractor, full payment to the subcontractor, including
compensation retained, shall be made within ten (10) calendar days after reccipt of money,
provided that there are no bona fide disputes over the subcontractor's performance under the
subcontract. [§103-10.5(b), HRS]

(c) Where a subcontractor has provided evidence to the Contractor of satisfactorily

completing all work under their subcontract and has provided a properly documented final
payment request as described in (b) above, and:
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(1) Has provided the Contractor an acceptable performance and payment bond for the
work under the contract executed by a surety company authorized to do business in
the State of Hawaii, as provided in Section 103-32.1, HRS; or

(2) The following has occurred:

(A) A period of ninety (90) days) after the day on which the last of the labor was
done or performed and the last of the material was furnished or supplied has
elapsed without written notice of a claim given to Contractor or surety, as
provided in Section 103D-324, HRS; and

(B) The subcontractor has provided to the Contractor:

(i) An acceptable release of retainage bond, executed by a surety company
authorized to do business in the State, in an amount of not more than two
times the amount being retained or withheld by the Contractor;

(ii) Any other bond acceptable to the Contractor; or

(iti) Any other form of mutually acceptable collateral, all sums retained or
withheld from a subcontractor and otherwise due to the subcontractor for
satisfactory performance under the subcontract shall be paid by the
Procurement Officer to the Contractor and subsequently, upon receipt from
the Procurement Officer, by the Contractor to the subcontractor within the
applicable time periods specified in Subsection (b) and Section 103-10. If
the Procurement Officer or the Contractor fails to pay in accordance with
this Section, a penaity of one and one-half percent per month shall be
imposed upon the outstanding amounts due that were not timely paid by the
responsible party. The penalty may be withheld from future payment due to
the Contractor, if the Contractor was the responsible party. If a contractor
has violated Subsection (b) three or more times within two years of the first
violation, the Contractor shall be referred by the Procurement Officer to the
Contractor license board for action under Section 444-17(14), HRS.

(d) A properly documented final payment request from a subcontractor, as required by
Subsection (c), shall include:

(1) Substantiation of the amounts requested;

(2) A certification by the subcontractor, to the best of the subcontractor's knowledge
and belief, that:

(A) The amounts requested are only for performance in accordance with the
specifications, terms, and conditions of the subcontract;

(B) The subcontractor has made payments due to its subcontractors and suppliers
from previous payments received under the subcontract and will make timely
payments from the proceeds of the payment covered by the certification, in
accordance with their subcontract agreements and the requirements of this
Section; and

(C) The payment request does not include any amounts that the subcontractor
intends to withhold or retain from a subcontractor or supplier in accordance
with the terms and conditions of their subcontract; and
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(3) The submission of documentation confirming that all other terms and conditions
required under the subcontract agreement have been fully satisfied.

The Procurement Officer shall return any final payment request that is defective to the
Contractor within seven days after receipt, with a statement identifying the defect.

(e) In the case of a construction contract, a payment request made by a contractor to the
Procurement Officer that includes a request for sums that were withheld or retained from a
subcontractor and are due to a subcontractor may not be approved under Subsection (¢) unless the
payment request includes:

(1) Substantiation of the amounts requested; and

(2) A certification by the Contractor, to the best of the Contractor's knowledge and
belief, that:

(A) The amounts requested are only for performance in accordance with the specifications,
terms, and conditions of the contract;

(B) The subcontractor has made payments due to its subcontractors and suppliers from
previous payments received under the contract and will make timely payments from the
proceeds of the payment covered by the certification, in accordance with their subcontract
agreements and the requirements of this Section; and

(C) The payment request does not include any amounts that the Contractor intends to
withhold or retain from a subcontractor or supplier in accordance with the terms and
conditions of their subcontract.

(f) This Section shall not be construed to impair the right of a contractor or a subcontractor
at any tier to negotiate and to include in their respective subcontracts provisions that provide for
additional terms and conditions that are requested to be met before the subcontractor shall be
entitled to receive final payment under Subsection (c) of this Section; provided that any such
payments withheld shall be withheld by the Procurement Officer.

6.17 Termination of Work on Failure to Pay Agreed Wages. If the County finds that
any laborer or mechanic employed on the job site by the Contractor or any subcontractor has been
or is being paid wages at a rate less than the required rate by the contract or specifications, or has
not received the laborer's or mechanic's full overtime compensation, the County may, by written
notice to the Contractor, terminate the Contractor's right, or the right of any subcontractor, to
proceed with the work or with the part of the work in which the required wages or overtime
compensation have not been paid and may complete such work or part by contract or otherwise,
and the Contractor and the Contractor's surcties shall be liable to the County for any excess costs
occasioned thereby. [§104-4, HRS]

6.18 Vehicular and Pedestrian Traffic, Public Convenience, and Safety. (a) If the
project requires the closing or obstruction of any public thoroughfare, the Contractor shall comply
with the Manual on Uniform Traffic Control Devices, U. S. Department of Transportation, Federal
Highway Administration, and the Maui Traffic Code of the Maui County Code, 1980, as amended.

(b) No pedestrian or vehicular traffic within public rights of way shall be altered without

authorization from the Hawaii State Department of Transportation, Department of Public Works,
Police Department, and Departiment of Fire and Public Safety.

22



CONTRACT NO. C7547

(c) The Contractor shall minimize, to the extent possible, hazardous conditions; shall
provide additional safety devices as deemed prudent; shall maintain all signs, signals, lighting
devices, markings, and barricades provided to minimize public inconvenience; and shall exercise
safety practices during all hours of the day for as long as such hazardous conditions exist. The
Contractor shall prudently extend applicable provision of this Subsection to areas, other than
streets and highways, which involve the project.

(d) The presence of inspectors on the project or their oversight to discover or to point out
any noncompliance on the part of the Contractor shall not relieve the Contractor from its
responsibility under this Subsection.

6.19 Work on Weekends and Holidays, Night Work, and Overtime Work. (a) No
work, except for resolution of an emergency event. shall be performed on Saturdays, Sundays, or
State/County recognized legal holidays, unless authorized by the Officer-in-Charge.

(b) No work shall be performed between sunset and sunrise, unless required by the contract
documents or authorized by the Officer-in-Charge.

(c) No work in excess of eight (8) hours per day or in excess of forty (40) hours per week
shall be performed unless authorized by the Officer-in-Charge.

(d) The Contractor shall be responsible for costs incurred by the County under Paragraphs
(a), (b), and (¢).

6.20 Value Engineering. (a) Except with specific approval from the Officer-in-Charge,
this Subsection shall be applicable only if the contract price is in excess of $100,000 and will result
in a net savings in the project of at least $1,000.

(b) Any cost reduction proposal intended to be considered as a value engineering change
proposal (VECP) shall be so identified as a value engineering change proposal and submitted to
the Officer-in-Charge.

(c) In order that any proposal be accepted as a VECP, it must result in a net cost savings to
the County by providing a system, structure, procedure or process better than the design specified
or by providing less costly items than those specified in the contract documents without impairing
any of their essential functions and characteristics such as service life, reliability, economy of
operation, ease of maintenance, and necessary standardized features. [§103-49, HRS]

(d) With the submission of any VECP, the Contractor shall submit the following
information:

(1) A description of the difference between the existing contract requirements and the
VECP, and the comparative advantages and disadvantages of cach;

(2) An itemization of the requirements of the contract which must be changed if the
VECP is accepted and recommendations as to how each change should be made;

(3) An estimate of the reduction in construction costs or thc net cost savings to the
County that would result from acceptance of the VECP, taking into account the
costs of implementation by the Contractor, including costs attributable to
subcontractors, and the basis of the estimate;

23



CONTRACT NO. C7547

(4) A prediction of effects the VECP would have on other costs to the County, such as
County-furnished property costs, costs of related items, and costs of maintenance
and operations;

(5) A statement of the time by which a change order accepting the VECP should be
issued to obtain the maximum cost reduction during the remainder of the contract
period, noting any effect on the contract period; and

(6) The dates of any previous submissions of the value engineering change proposals,
the number of any governmental contracts under which submitted and the previous
actions by the various branches of government.

(¢) The submission of any VECP by the Contractor and the receipt thereof by the Officer-
in-Charge, or verbal acceptance of any VECP by any employee, assign, or agent of the County
shall not obligate the County to accept or approve any such proposal. The Contractor shall comply
with the provisions of the contract until such time that a VECP is approved.

(f) The County may accept in whole or in part any VECP. Its decision in the acceptance of
any VECP is final. The County will approve value engineering change proposals by issuing change
orders.

(g) The Contractor may restrict the County's right to use any sheet of a value engineering
change proposal or of the supporting data in accordance with the terms of the following legend if
it 1s marked as follows on such the sheet:

“This data furnished pursuant to a value engineering incentive clause shall not be
duplicated, used, or disclosed, in whole or in part, for any purpose other than to evaluate a value
engineering change proposal submitted under said clause. This restriction does not limit the
County's right to use information contained in this data if it is or has becn obtained from another
source, or is otherwise available, without limitations. If after use of the data in evaluating a value
engineering change proposal, the County accepts the proposal by issuing a change order, the
County shall have the right to duplicate, use, and disclose any data pertinent to the proposal as
accepted, in any manner and for any purpose whatsoever, and authorize others to do likewise.”

(h) If the VECP is approved, the Contractor grants to the County all rights to use, duplicate
or disclose in whole or part, in any manner and for any purpose, and to have or permit others to do
likewise, any data reasonably necessary to fully utilize such a proposal. Contract modifications
made as a result of this clause will state that they are made pursuant to it.

(1) If a VECP is accepted, affected portions of the construction plans and specifications
shall be modified by change order.

(j) An equitable adjustment shall be made in the contract price so that the Contractor will
share a portion of the realized cost reduction.

(k) If a VECP is accepted, an adjustment shall be made to the contract time, as required.

() Previously accepted or previously submitted but not accepted value engineering change
proposals under other contracts, or both, may be submitted for consideration; provided that
previously accepted value engineering change proposals under other contracts shall not be grounds
for automatic acceptance under the contract.

(m) The County may impose, as a condition of acceptance of any VECP, a requirement
that the Contractor warrants the statements, claims, and other information contained in the VECP
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regarding essential functions and characteristics such as service life, reliability, economy of
operation, ease of maintenance, and desired appearance, such warranty to be for an appropriate
period to be determined by the County.

(n) The determination of the proposed VECP shall be at the County's sole discretion and
the decision will be final.

(0) The County shall not be lable for costs or delays incurred by the Contractor regarding
the County's determination with respect to a proposed VECP including development costs,
anticipated profits, and increased material or labor costs. Non-conforming work and the annulment
of VECP review shall not be the basis of claim against the County including claims for delay.

6.21 Plans to be Furnished by the Contractor. (a) Working or shop drawings shall be
submitted only by the Contractor for approval by the Officer-in-Charge. Upon approval by the
Officer-in-Charge, such drawings shall become part of the contract documents. The Contractor
shall not proceed with work and shall not order any material, equipment, or device affected by
such drawings, until such drawings are approved by the Officer-in-Charge.

(b) The Contractor shall submit six (6) copies of working or shop drawings and/or catalog
cuts for fabricated items and manufactured items (including mechanical and electrical equipment).
Submission shall be made in sufficient time to allow the Officer-in-Charge not less than twenty-
one (21) calendar days for examining submissions, unless such submissions are for major
equipment that requires review by more than one engineering discipline, in which case the time
period shall be increased to thirty (30) calendar days.

(c) Drawing size shall be (8.5" x 11"), (11" x 17"), or (24" x 36"). Drawings shall be
accurate, distinct, and complete, and shall contain all required information, including satisfactory
identification of items, units, and assemblies in relation to the contract drawings and specifications.

(d) The Contractor shall mark drawings by a signed stamp, or other approved means,
indicating that the Contractor has checked the shop drawings, and that the work shown is in
accordance with contract requirements and has been checked for dimensions and relationship with
work of all other trades involved. The practice of submitting incomplete or unchecked drawings
will not be acceptable and will be returned to the Contractor for re-submission in the proper form.

(e) After the Officer-in-Charge's review, two (2) sets of submissions will be returned to the
Contractor appropriately stamped. If major changes or corrections are necessary, the drawings may
be rejected and will be returned to the Contractor with one (1) set of the submissions indicating
such changes or corrections, and the Contractor shall correct and resubmit six (6) revised copies.
No changes shall be made by the Contractor to resubmitted shop drawings other than those changes
indicated by the Officer-in-Charge.

(f) The Officer-in-Charge's review of shop and working drawings and catalog cuts shall
not relieve the Contractor from responsibility for correctness of dimensions, fabrication details,
and space requirements.

(g) Operation and maintenance data shall be assembled in three ring binders (Slant “D”
style), which shall be indexed and tabbed. The Contractor shall provide six (6) copies of originals
(not photocopies) of the operation and maintenance data to the Officer-in-Charge.

6.22 Contract Documents to be Kept on Project Site. The Contractor shall keep a
copy of the contract documents at the project site, and in such a location where they shall be readily
accessible for reference.
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6.23  Additional Plans to be Furnished by the Officer-in-Charge. The construction
plans are intended to be fairly comprehensive and indicate in detail the scope of the work. If during
the progress of construction, the Contractor should request supplemental plans to clarify or define
in greater detail the intent of the contract documents, the Officer-in-Charge may furnish such
supplemental plans, and such additional plans shall become a part of the contract documents, and
the Contractor shall perform the work in conformance with such supplemental plans.

6.24  Personal Supervision. (a) The Contractor shall cither be personally present or have
a responsible representative, authorized to act on behalf of the Contractor, at the project site at all
times,

{(b) The Contractor shall provide the Officer-in-Charge, in writing, with the name(s) of the
Contractor's representative(s).

6.25 Character of Workers, Methods, and Equipment. (a) The Contractor shall
employ persons who possess the skills required to perform the work under the contract.

(b) When required by the Officer-in-Charge, the Contractor shall replace any employee
who lacks the skill to perform the work assigned to such employec, or is discourteous or disorderly
while performing such work. A person who has been replaced may be assigned other work with
the approval of the Officer-in-Charge.

(¢) The Contractor shall use proper and efficient methods and equipment based upon
standard construction industry practices for the performance of the contract.

6.26  Lines and Grades. (a) The laying out of base lines, establishment of grades and
staking out the entire work shall be done by a surveyor or civil engineer licensed in the State of
Hawaii at the expense of the Contractor, and the Contractor shall be solely responsible for their
accuracy. The Contractor shall be responsible for costs of replacing the horizontal and vertical
control points or monuments if disturbed or destroyed by the Contractor.

(b) Should any discrepancy be discovered in the dimensions given in the plans, the
Contractor shall immediately notify the Officer-in-Charge before proceeding any further with the
work, otherwise the Contractor will be held responsible for any costs involved in correction of
construction placed due to such discrepancy.

6.27 Contractor’s Entry Upon Private Properties. Unless explicitly stated in the
contract documents or informed in writing by the Officer-in-Charge, the Contractor is not
authorized to enter any property other than the project site. If the Contractor enters any property,
whether authorized by the landowner or any other person claiming an interest in the property, or
without any authorization, and causes property damage, personal injury, or wrongful death
thereupon, the Contractor shall be responsible to settle any and all claims made by the landowner
or person claiming an interest in the property.

6.28 Existing Underground Improvements. (a) Whenever the existence of drainage,
gas, oil, sewer, or water pipelines (if applicable, see also Article 301.10 of the Water Systems
Standards); cable TV, electric, or telephone lines, or other underground utility facilities are
indicated in the construction plans, or arc not indicated in the construction plans, but inquiries
indicate their existence, the Contractor shall exercise utmost caution, keeping in mind the possible
existence of unrecorded laterals and other incidental facilities, and protect all such improvements
from damage. The Contractor shall be responsible for any and all damages to all such
improvements resulting from its operations.
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_ (b) The Contractor is not eligible for additional compensation and shall not make any
claims against the County for extra effort required to prevent any damages or extra work caused
or resulting from its operations under this Subsection.

6.29 Quality of Materials. All materials furnished and installed shall be new, be of
standard quality of their respective kinds, and be free of defects. Rejected materials must be
removed from the project site immediately or within such time as allowed by the Officer-in-Charge
and replaced with materials of the quality required by the contract documents. Failure by the
Officer-in-Charge to reject materials or to require the removal of such rejected materials shall not
relieve the Contractor from responsibility as to the quality and character of materials used on the
project.

6.30 Defective Work. Any defective work which may be discovered before the
completion of the work shall be corrected as soon as possible. The fact that the Officer-in-Charge
may not be aware of defective work shall not constitute the acceptance of the same. Payment,
whether partial or final, shall not be construed to be an acceptance of defective work or improper
material.

6.31 Inspectors. (a) The Officer-in-Charge may place inspectors on the project. They
shall have free access to inspect any and all portions of the project at all times and shall be afforded
all means to inspect the materials furnished and work performed on the project. No defective or
noncomplying material or workmanship will be considered as accepted as a consequence of the
failure of the inspectors to discover or to point out said defects or deficiencies during the
construction; nor will the presence of inspectors on the project relieve the Contractor from
responsibility for securing the quality and progress of work required by the contract documents.

(b) The inspectors may not alter or waive the provisions of the contract, issue instructions
contrary to the contract, or act as foreman for the Contractor. The inspectors shall be free to
perform their duties at all times and any intimidation of any inspector by the Contractor or the
Contractor's agents or employees, shall be sufficient reason for the County to terminate the
contract.

(c) If the Contractor wishes to work at such time of the day which is during the period other
than the regular business hours of the County, or on a Saturday, Sunday, or legal State/County
holiday, the Contractor shall submit a written request to the Officer-in-Charge for inspection
services during such period not less than forty-eight (48) hours in advance of the time when such
inspection services are required. If the Contractor's request is granted, the Contractor shall pay the
County at the rate per hour designated by the County for each inspector provided. A deposit of
legal tender or certified check in an amount estimated by the County to be the cost of be incurred
by the County. The Contractor shall be refunded any unused portion of the deposit or be
responsible for additional payment based on actual cost incurred by the County for the additional
inspection. The County may reject the request for additional inspection services, and consequently
deny the Contractor's request to work overtime if inspectors are not available during the period the
Contractor is planning to work.

6.32 Findings Confidential. Any reports, information, or data which the County deems
confidential and is given to or prepared or assembled by the Contractor under the centract shall
not be made available to any individual or entity by the Contractor without the prior written
approval of the Officer-in-Charge.

6.33 Ownership Vested in County. It is expressly understood that any and all

equipment, materials, data, information, results and any other thing derived or obtained directly or
indirectly as a result of the contract, including, but not limited to, equipment, materials, data,
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information, and results shall be the sole and exclusive property of the County and that the
Contractor shall have no interest, right or title to or in any of the foregoing.

6.34  Pollution. In accordance with Section 103D-411, HRS, the Contractor shall control
any pollution in accordance with applicable federal, state, and county regulations when pollution
is encountered in the performance of the contract. The Contractor shall immediately notify the
Officer-in-Charge if pollution is encountered in the performance of the contract.

6.35 Best Efforts. Contractor agrees that it will, at all times, faithfully, industriously,
and to the best of Contractor's ability, experience and talents, perform all of the duties that may be
required of Contractor pursuant to the express and implicit terms hercof to the reasonable
satisfaction of the County, as determined by the Officer-in-Charge.

6.36 Clean Up. Upon the completion of the work, the Contractor shall remove all
temporary structures, surplus materials, rubbish, and obstructions. Should the Contractor fail to do
so, the Officer-in-Charge may undertake the work and deduct the cost of performing such work
from compensation due the Contractor.

6.37 Responsibility of the Contractor Prior to Final Acceptance of the Work. The
Contractor shall be responsible for the work until final acceptance by the County. Use of any
portion of the work which may be necessitated by tie-ins to existing and live water systems and
which portion of the work must be kept live and use of other portions of the work other than water
system improvements by the public, with or without permission by the County, shall not be
construed as an acceptance of the work and shall not relieve the Contractor from its responsibility
hereunder.

6.38 Substantial Completion, (a) The Contractor, on considering the work to be
substantially complete and ready for its intended use, shall so notify the Officer-in-Charge in
writing. The notification shall include an itemized list of remaining incomplete work. If the
Officer-in-Charge determines that the work is not substantially complete, the Officer-in-Charge
will so notify the Contractor in writing identifying the reasons for such a determination. If the
Officer-in-Charge finds the work substantially complete, the Officer-in-Charge will meet with the
Contractor to:

(1) Prepare a punch list of incomplete work items;

(2) Define the division of responsibility between County and Contractor with respect
to security, operation, maintenance, heat utilitics, insurance, and warranties, and,

(3) Describe an other issues related to acceptance of the substantially completed work.

The Officer-in-Charge will notify the Contractor in writing of the terms of the County’s
acceptance of substantial completion. The written notification shall include a punch list of
incomplete work items, set the date for their completion, describe the division of responsibility
between the County and Contractor, and describe any other terms of acceptance of substantial
completion. The Contractor shall acknowledge, in writing, acceptance of all terms specified in the
written notice before the project is determined substantially complete by the County.

(b) Upon receipt of the Contractor's written acknowledgment, the County shall take
possession of the work or portion of the work and put it into its intended service. The date that the
work or portion of the work is put into service will become the date of substantial completion.

(c) Subsequent to the substantial completion date, the County may exclude the Contractor
from the work during such periods when construction activities might interfere with the operation
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of the project. The County, however, shall allow the Contractor reasonable access for completion
or correction of incomplete punch list items.

(d) Except for any portion(s) of work specified for early completion or required by the
County for early possession, substantial completion will not occur for any work until the entire
project is ready for possession and use.

(e) The Officer-in-Charge shall have sole discretion for determination of substantial
completion.

6.39  Possession of Portions of the Project. Should the Contractor fail to meet any date
specified for substantial completion of the work or any portion of the work requiring early
possession and use by the County, the County may;, after a 10-day written notice to the Contractor,
take over such portion or all of the work that is behind schedule. In such case, the Officer-in-
Charge will preparc a punch list of incomplete work. The County may allow the Contractor
reasonable access to the work at such times that the operation of the project will not be affected or
the County may complete the work itself after giving the Contractor notice of the County's
intention to do so. The cost of County's work will be charged to and deducted from amounts due
to the Contractor. The substantial completion date will be established as the date when the County
actually begins using the project or portion of the project for its intended purpose. Division of
responsibilities between the County and Contractor, beginning of warranties, and any other issues
relating to substantial completion shall be as specified in the contract.

6.40 Acceptance of the Project. (a) Upon completion of the work, including portions
of the work previously accepted as substantially complete, the Contractor shall so notify the
Officer-in-Charge in writing. Upon receipt of the notification, the Ofticer-in-Charge will
determine if the work conforms to the terms of the contract. If the Officer-in-Charge finds
materials, equipment, or workmanship which do not meet the terms of the con-tract, the Officer-
in Charge shall prepare a punch list of such items and submit it to the Contractor. Following
completion of the corrective work by the Contractor, the Contractor shall notify the Officer-in-
Charge that the work has been completed in accordance with the contract. Final determination of
the acceptability shall be made by the Officer-in-Charge. Upon acceptance of the project, the
Officer-in-Charge shall immediately file a notice of completion. For portions of the project not
previously accepted as substantially complete, the conditions of guarantee shall commence on the
date that the Officer-in-Charge files a notice of completion.

(b) The final application for payment shall be accompanied by all required documentation
called for in the contract including complete and legally effective releases or waivers of liens in a
form acceptable to the County. Subject to prior approval of the County, the Contractor may submit
in lieu of the lien releases and waivers: (1) receipts of releases in full; (2) an affidavit that the
releases and receipts cover all labor, services, materials, and equipment for which a lien could be
filed and that all payrolls, materials, and equipment bills and other indebtedness connected with
the work for which the County or the County's property might in any way be responsible have
been paid or otherwise satisfied; and (3) consent of the surety, if any, to final payment.

(c) If any subcontractor or supplier fails to furnish a release or receipt in full, Contractor
may fumnish a bond or other collateral satisfactory to the County to indemnify the County against
any lien.

(d) If, after reviewing the Contractor's final application for payment including all
documentation required, the Officer-in-Charge determines that the work is complete, the Officer-
in-Charge will recommend that final payment, including all retainages, be made by the County.
The final payment will be due and payable by the County within thirty (30) days after any legal
notice periods have expired.
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6.41 Warranty. (a) The Contractor and Contractor's sureties shall be responsible for the
work for a period of one (1) year following final acceptance to be free from defects in workmanship
and materials. Product warranties, as applicable, beyond the one (1) year Contractor warranty shall
be secured in the name of the County of Maui and furnished to the County prior to final payment
request.

(b) The performance and payment bond shall remain in force during the Contractor's
warranty period, or the Contractor may elect to withdraw the performance and payment bond and
deposit a replacement bond in an amount not less than ten percent (10%) of the final contract price;
provided that the Contractor and Contractor's sureties for the replacement bond shall be responsible
for any and all costs which exceed the replacement bond amount during the warranty period.

(¢) The Contractor and Contractor's sureties shall be responsible for the repair or
replacement, or both, of all defective work or materials.

(d) If the Contractor or Contractor's sureties fail to perform the responsibilities under this
Subsection in a timely manner, the Officer-in-Charge may undertake or cause the undertaking of
such work, and the Contractor and Contractor's sureties shall be responsible for all costs
thereunder.

(e) If the work or any portion thereof fails, and the Officer-in-Charge determines that the
public's safety, health, or welfare is jeopardized, the Officer-in-Charge may, with or without notice
to the Contractor or the Contractor's surety, undertake the repair or replacement work, and the
Contractor and Contractor’s sureties shall be responsible for all costs incurred by the County.

Section 7 — Compensation

7.01  Compensation. The Contractor shall be paid the amount stated in the contract less
any reduction in compensation and plus any increase in compensation pursuant to the contract
change order and modification Sections herein, as full compensation for the performance of the
services under the contract.

7.02 Compensation Retained. (a) The County may retain a portion of the amount due
under the contract to the Contractor to insure proper performance of the contract, provided that the
sum withheld shall not exceed five percent (5%) of the amount due the Contractor and that after
fifty percent (50%) of the contract is completed and progress is satisfactory, no additional sum
shall be withheld; provided further that if progress is not satisfactory, the Procurement Officer may
continue to withhold as compensation retained sums not exceeding five percent (5%) of the amount
due the Contractor; provided further that the compensation retained shall not include sums
deducted and withheld separatcly as liquidated damages from moneys due or that may become due
the Contractor under the contract.[§103-32.1(a), HRS)

(b) The retention amount withheld by the Contractor from its subcontractors shall be the
same percentage of compensation retained as that of the Contractor, provided that the
subcontractor has provided evidence to the Contractor of:

(1) A valid performance and payment bond for the project that is acceptable to the
Contractor and executed by a surety company authorized to do business in the State
of Hawaii;

(2) Any other bond acceptable to the Contractor; or

(3) Any other form of collateral acceptable to the Contractor.
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This Subsection shall also apply to the subcontractors who subcontract work to other
subcontractors. [§103-32.1(b), HRS]

(c) The County may enter into an agreement with the Contractor which will allow the
Contractor to withdraw from time to time the whole or any portion of the sum retained under Sub-
Paragraph (a) upon depositing with the County any general obligation bond of the State or its
political subdivisions with a market value not less than the sum to be withdrawn; provided that the
County may require that the total market value of such bond be greater than the sum to be
withdrawn. [§103-32.2, HRS)

7.03 Monthly Progress Payments. (a) The County shall pay the Contractor monthly
progress payments based on the actual quantities of work done and the actual quantities of
materials delivered to and safely stored at a site approved by the County. The Contractor shall
submit monthly progress payment request to the Officer-in-Charge no later than the fifth (Sth) day
of each month for work performed during the previous calendar month.

(b) Subject to the retainage provisions of Subsection 7.02 — Compensation Retained, the
County shall pay the Contractor an amount equal to the value of the completed and installed portion
of the work for which the Contractor certifies has not previously been paid. The County shall also
pay the Contractor for seventy-five percent (75%) of the value of materials furnished, delivered
and stored in an approved manner, provided that:

(1) A copy of the paid receipts for the stored materials must be submitted with the pay
estimate;

(2) Fire and Standard Extended Coverage Insurance is required if payment for stored
materials is requested; and

(3) Payment for perishable stored materials, such as live plants and similar materials,
will not be allowed.

(c) The Officer-in-Charge may decline to process a progress payment request if the total
value of the work done since last estimate is less than $1,000.

(d) Monthly progress payments may be subject to compensation retained.

7.04 Death or Disability of Contractor. In the case of an individual Contractor, if the
Contractor dies or becomes physically or mentally disabled, the Contractor or the Contractor's
estate shall be compensated in the same proportion of the compensation under the contract as the
services performed bear to the services to be performed under the contract.

7.05 Campaign Contributions Prohibited. It is understood and agreed by the Parties
that no portion of the Contractor's compensation to be paid under the terms of the contract shall be
used as a campaign contribution.

7.06  Authority to Withhold Money Due or Payable. The Procurement Officer may
withhold such amounts from the money due or to become payable under the contract to the
Contractor, or any assignee thereof, as may be necessary to protect the County against liability, to
satisfy the obligations of the Contractor to the County, employees, subcontractors and material
men who have performed labor or furnished material and equipment under the contract, or to
satisfy any outstanding debts owed to the County by the Contractor and may make such payments
from such amounts as may be necessary to discharge such obligations, satisfy County debts and
protect the County.
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7.07 Final Payment — Final Acceptance. (a) Final payment will be made only after the
issuance of a notice of final approval and acceptance by the Officer-in-Charge advising the
Contractor of the satisfactory fulfillment of the terms of the contract, provided that the Director of
Finance has determined that the Contractor has fully satisfied all outstanding debts to the County.
Acceptance by the Contractor of the final payment shall constitute payment in full for all services
performed under the contract.

(b) Upon completion and acceptance of the work under the contract, the County shall pay
the Contractor the balance due after deducting previous payments and amounts to be retained or
deducted according to the contract.

(c) The County shall not make final payment until the following is received:
(1) Written consent of the Contractor's sureties on the Contractor's bonds;

(2) Tax clearance certificate from the State Director of Taxation stating that all
delinquent taxes levied or accrued against the Contractor have been paid. The tax
clearance for final payment shall be an original certificate with a green certified
copy stamp, not over two (2) months old, with box 3a of the application completed
for a specific job number, and indicating tax clearances from the Hawaii State
Department of Taxation and the Internal Revenue Service on Tax Clearance
Application A-6;

(3) An affidavit stating that payment due to all subcontractors and all persons,
companies, corporations for labor, tools, materials, and equipment used in the
prosecution of the work under the contract have been paid or have been
satisfactorily secured; and

(4) A “Certification of Compliance for Final Payment” (SPO Form-22).

Section 8 — Contract Amendments/Change Orders

8.01 Change Order. In accordance with Sections 103D-202, HRS and 3-125-4, HAR,
the Procurcment Officer, at any time, and without notice to any surety, in a signed writing
designated or indicated to be a change order, may make changes in the work within the scope of
the contract as may be found to be necessary or desirable. Such changes shall not invalidate the
contract or release the sureties, and the Contractor shall perform the work as changed, as though it
had been part of the original contract. Minor changes in the work may be directed by the
Procurement Officer with no change in contract price or time of performance.

8.02 Adjustments of Price or Time for Performance. In accordance with Section 3-
125-4, HAR, if any change order increases or decreases the Contractor's cost of, or the time
required for performance of any part of the work under the contract, whether or not changed by
the order, an adjustment may be made and the contract modified in writing accordingly.

(a) Any adjustment in contract price shall be determined in accordance with Section 11 —
Price Adjustment Clause,

(b) Failure of the parties to agree to an adjustment in time shall not excuse a Contractor
from proceeding with the contract as changed, provided that the Procurement Officer, within
fourteen (14) days after the changed work commences, makes such provisional adjustments in time
as the Procurement Officer deems reasonable.
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(c) The right of the Contractor to dispute the contract price or time required for performance
or both shall not be waived by its performing the work, provided however, that it follows written
notice requirements for disputes and claims established by the contract.

(d) The County may choose to formalize a change to the scope of work or contract time by
a contract amendment.

8.03 Time Period for Claim. Within thirty (30) days after receipt of a written change
order under Paragraph 8.01, unless such period is extended by the Procurement Officer in writing,
the Contractor shall file a notice of intent to assert claim for an adjustment. The requirement for
timely written notice cannot be waived and shall be a condition precedent to the assertion of a
claim.

8.04 Claim Barred After Final Payment. No claim by the Contractor for an adjustment
hereunder shall be allowed if written notice is not given prior to final payment under the contract.

8.05 Other Claims Not Barred. In the absence of such a change order, nothing in this

Section shall restrict the Contractor's right to pursue a claim arising under the contract or for breach
of contract.

Section 9 — Stop Work Orders

9.01 Suspension of Work. The Procurement Officer may, by written order, suspend the
performance of the work, either in whole or in part for periods as the Procurement Officer may
deem necessary for any cause, including but not limited to:

g
(a) Weather or soil conditions unsuitable for prosecuting of the work;
(b) Failure on the part of the Contractor to:
(1) Correct conditions unsafe for the general public or for the workers;
(2) Carry out orders given by the Procurement Officer;
(3) Perform the work in strict compliance with the provisions of the contract; or

(4) Provide adequate supervision on thc job site.

(c) Whenever a redesign that may affect the work is deemed necessary by the Procurement
Officer;

(d) Unacceptable noise or dust arising from the construction even if it does not violate any
law or regulation; or

(e) The convenience of the County.

9.02 Partial and Total Suspension. Suspension of work on some but not all items of
work shall be considered a “partial suspension”. Suspension of work on all items shall be
considered “total suspension”. The period of suspension shall be computed from the date set out
in the written order for work to cease until the date of the order for work to resume.

9.03 Reimbursement to Contractor. In the event that the Contractor is ordered by the
Procurement Officer in writing as provided herein to suspend all work under the contract in
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accordance with Paragraph (c), (d), or (¢) of Subsection 9.01 — Suspension of Work, the Contractor
may be reimbursed for actual money expended towards the project during the period of suspension.
No allowance will be made for anticipated profits.

9.04 Cost Adjustment. If the performance of all or part of the work is suspended for
reasons beyond the control of the Contractor, an adjustment shall be made for any increase in the
cost of performance of the contract (excluding profit) necessarily caused by such suspension, and
the contract modified in writing accordingly. However, no adjustment shall be made under this
clause for any suspension:

(a) To the extent that performance would have been so suspended, delayed, or interrupted
by any other cause, including the fault or negligence of the Contractor; or

(b) For which an adjustment is provided for or excluded under any other provision of the
contract.

9.05 Claims for Adjustment. Any adjustment in contract price made pursuant to this
clause shall be determined in accordance with the provisions on changes and claims for adjustment.
Claims for compensation shall be filed in writing with the Procurement Officer within thirty (30)
days after the date of the order to resume work or the claims will not be considered. Together with
the claim, the Contractor shall submit substantiating documents covering the entire amount shown
on the claim. The Procurement Officer shall take the claim under consideration, may make such
investigations as are deemed necessary, and shall be the sole judge as to the equitable nature of the
claim. The Procurement Officer's decision shall be final.

9.06 No Adjustment. No provision of this Section shall entitle the Contractor to any
adjustments for delays due to failure of surety, suspensions made at the request of the Contractor,
any delay required under the contract, or suspensions, either partial or whole, made by the
Procurement Officer under Paragraph (b) of Subsection 9.01 - Suspension of Work.

Section 10 — Variations in Estimated Quantities

10.01 Variations Requiring Adjustments. Where the estimated quantity of a pay item
in the contract is an estimated quantity and where the actual quantity of such pay item varies by
more than fifteen percent (15%) above or below the estimated quantity in the contract, an
adjustment in the contract price shall be made upon demand of either party. The adjustment shall
be based upon any increase or decrease in costs due solely to the variation above one hundred
fifteen percent (115%) or below eighty-five percent (85%) of the estimated quantity. If the quantity
variation is such as to cause an increase in the time necessary for completion, the Procurement
Officer shall, upon receipt of a timely written request for an extension of time, prior to final
payment of the contract, ascertain the facts and make such adjustment for extending the completion
date as in the judgment of the Procurement Officer the findings justify.

10.02 Adjustment of Price. Any adjustment in contract price shall be determined in
accordance with Section 11 - Price Adjustment Clause.

Section 11 — Price Adjustment Clause

11.01 Price Adjustment. Any adjustment in contract price pursuant to a clause in the
contract shall be made in one or more of the following ways.

(a) By agrecment on a fixed price adjustment before commencement of the pertinent
performance;
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(b) By unit prices specified in the contract or subsequently agreed upon before
commencement of the pertinent performance;

(c) By the costs attributable to the events or situations under such clauses with adjustment
of profit or fee, all as specified in the contract or subsequently agreed upon before commencement
of the pertinent performance;

(d) In any other manner as the parties may mutually agree upon before commencement of
the pertinent performance; or

(e) In the absence of agreement between the Parties, the provisions of Section 103D-
501(b)(5), HRS shall apply.

11.02 Submission of Cost or Pricing Data. The Contractor shall be required to submit
cost or pricing data if any adjustment in contract price is subject to the provisions of Section 103D-
312, HRS (Cost or pricing data), as amended. The submission of any cost or pricing shall be made
subject to the provisions of Subchapter 15, Chapter 3-122, HAR. A fully executed change order
or other document permitting billing for the adjustment in price under any method listed in
Paragraphs 11.1(a) through 11.1(d) shall be issued within ten (10) days after agreement on the
method of adjustment.

11.03 Determining the Adjustments in Price. (a) In determining the adjustment in price
to the County resulting from a change, the allowances for all overhead, extended overhead
resulting from adjustments to contact time (including home office and branch office overhead) and
profit combined shall not exceed the percentages set forth below:

(1) For the Contractor, for any work performed by its own forces, twenty percent (20%)
of the cost;

(2) For each subcontractor, for any work performed by its own forces, twenty percent
(20%) of the cost;

(3) For the Contractor or any subcontractor, for work performed by their
subcontractors, ten percent (10%) of the amount due the performing subcontractor.

(b) In no event shall overhead and profit exceed a total of twenty percent (20%) of direct
costs, regardless of the number of tier subcontractors.

(c) The Contractor may add up to one percent (1%) of direct costs for bonds.

(d) If the bid contains lump sum items, the Officer-in-Charge may delete the lump sum
item, which shall be deducted from the contract price based on the bid price of the lump sum item.

(e) If the bid contains unit price items, the Officer-in-Charge may increase or decrease the
quantities of such items, or delete such items in their entirety. If quantities are increased, the
Contractor shall perform such work at the unit price bids for such items. If quantities are decreased
or such unit price items are deleted in their entirety, the deductions from the contract price shall
be based on the unit price bids for such items.

11.04 Change Order Work by Force Account. (a) Compensation for change work by
force account (time and expenses basis) shall be an amount equal to the sum of the following items:

(1) The cost to the Contractor of all material delivered for the change order work
evidenced by bills or vouchers;
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(2) The cost of all labor including foremen, except general superintendence, necessary
to incorporate the above material in the chan ge work or to finish the change order
if no materials are required, to be determined from the Contractor's payrolls or by
inspections performed by the inspectors, or both;

(3) Ten percent ( 10%) of the amount from Sub-Paragraph (2), which shall be
considered as covering the cost of superintendence, hand tools, and clerical work
in connection with the change order work and the Contractor's overhead costs;

(4) A rental charge for the use of all construction equipment approved by the Officer-
in-Charge. The rental rates shall be agreed upon by the Contractor and the Officer-
in-Charge, and may or may not, include the cost of fuel oil, gasoline, electric
energy, lubricating oil, repairs, and maintenance. The Contractor shall submit a
proposed schedule of equipment rental charges to the Officer-in-Charge for
app;rc:ival prior to entering into a change order. The cost of small tools shall not be
included;

(5) The cost of workers' compensation insurance and public liability premiums,
unemployment tax, social security tax, or other taxes on the labor for Sub-
Paragraph (2);

(6) Fifteen percent (15%) of the sums of Sub-Paragraphs (1) through (4), which shall
be considered as covering all other expenses and profit;

(7) Where force account work is performed by a subcontractor, the Contractor may add
five percent (5%) to the subcontractor's computed compensation to cover its
overhead and profit, provided that overhead and profit shall be limited to a total of
twenty percent (20%) of direct costs;

(8) One percent (1%) of direct costs for Paragraphs (1) through (7) for bonds. The
addition for bond cost is applicable only to the Contractor's compensation; and

(9) The cost of state excise tax on the sum of Paragraphs (1) through (8).

(b) The performance of change order work on a force account basis shall be under the
supervision of the Officer-in-Charge, and the Officer-in-Charge's decision shall be final. The
method of performing such work, the equipment to be used, and the amount and character of labor
to be employed shall meet with the approval of the Officer-in-Charge. The force account formula
may also apply to deleted work.

(c). Whenever the Contractor is directed to perform extra work on a time and expense basis,
the Contractor will maintain accurate records. Each day a record of labor, materials and equipment
costs shall be submitted to the Officer-in-Charge for verification. These records shall reflect the
actual and necessary expenses pertaining to the extra work and shall be available for audit. Audits
conducted under this provision shall be in accordance with generally acceptable auditing standards
and established procedures and guidelines of the reviewing or auditing agencies.

11.05 Materials Ordered. If the Officer-in-Charge deletes any item, or decreases the
quantity of any item in the bid, and the Contractor has already ordered materials involved in such
deletions or decreases, the Contractor shall make every effort to return the materials if requested
by the Officer-in-Charge. If the materials are returnable, the County shall pay the actual costs
incurred to the Contractor to return the materials evidenced by receipt or invoice. If the materials
cannot be returned, the County shall pay the actual cost to the Contractor of the materials evidenced
by receipt or invoice; provided that the materials are free from defect upon inspection and
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acceptance by the County. Materials ordered prior to the issuance of the Notice to Proceed shall
be the Contractor's responsibility and the County will not make payment for such materials.

11.06 Work by County. If additional work is required to complete the contract, the
County reserves the right to (1) perform the additional work itself; and (2) employ another
contractor to perform the work. The Contractor shall fully cooperate with the County to schedule
the completion of the additional work.

Section 12 — Differing Site Conditions

12.01 Notification. The Contractor shall promptly, and beforc such conditions are
disturbed, notify the Procurement Officer of:

(a) Subsurface or latent physical conditions at the site differing materially from those
indicated in the contract; or

(b) Unknown physical conditions at the site, of an unusual nature, differing materially from
those ordinarily encountered and generally recognized as inherent in work of the character
provided for in the contract.

12.02 Adjustments of Price or Time of Performance. After receipt of the notice, the
Procurement Officer shall promptly investigate the site, and if it is found that the conditions do
materially so differ and cause an increase in the Contractor's cost of, or the time required for,
performance of any part of the work under the contract, whether or not changed as a result of the
conditions, an adjustment shall be made and the contract modified in writing accordingly. Any
adjustment in contract price made pursuant to this Section shall be determined in accordance with
Section 11 - Price Adjustment Clause.

12.03 Timeliness of Claim. No claim of the Contractor under this Section shall be
allowed unless the Contractor has given the notice required in this Section; provided, however,
that the time prescribed therefore may be extended by the Procurement Officer in writing.

12.04 No Claim After Final Payment. No claim by the Contractor for an adjustment
thereunder shall be allowed if asserted after final payment under the contract.

12.05 Knowledge. Nothing contained in this Section shall be grounds for an adjustment
in compensation if the Contractor had actual knowledge of the existence of such conditions prior
to the submission of bids.

Section 13 — Novation or Change of Name

13.01 No Assignment. No County contract is transferable, or otherwise assignable,
without the written consent of the Procurement Officer. A Contractor may assign monies
receivable under a contract with written consent of the Procurement Officer.

13.02 Recognition of a Successor in Interest; Assignment. When in the best interest of
the County, a successor in interest may be recognized in an assignment agreement in which the
transferor, the transferee and the County shall agree that:

13.03 Change of Name. When a Contractor requests to change the name in which it holds
a contract with the County, the Procurement Officer shall, upon receipt of a document indicating
such change of name (for example, an amendment to the articles of incorporation of the
corporation), enter into a novation agreement with the requesting Contractor to effect such a
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change of name. The agreement changing the name shall specifically indicate that no other terms
and conditions of the contract are thereby changed.

Section 14 — Claims Based on Oral Directives

14.01 Notice Required. Any oral order, direction, instruction, interpretation, or
determination from the Procurement Officer which, in the opinion of the Contractor, causes any
change, can be considered as a change only if the Contractor gives the Procurement Officer written
notice of its intent to treat the oral order, direction, instruction, interpretation, or determination as
a change directive. The written notice must be delivered to the Procurement Officer before the
Contractor acts in conformity with the oral order, direction, instruction, interpretation, or
determination, but not more than five (5) days after delivery of the oral order to the Contractor.
The written notice shall state the date, circumstances, whether a time extension will be requested,
and source of the order that the Contractor regards as a change. The written notice may not be
waived and shall be a condition precedent to the filing of a claim by the Contractor. Unless the
Contractor acts in accordance with this procedure, any oral order shall not be treated as a change
and the Contractor waives any claim for an increase in the contract time or contract price related
to the work.

14.02 Change Order Issued. Not more than five (5) working days after receipt of the
written notice from the Contractor, the Procurement Officer shall issue a change order for the
subject work if the Procurement Officer agrees that it constitutes a change. If no change order is
issued in the time established, it shall be deemed a rejection of the Contractor's claim for a change.
If the Contractor objects to the Procurement Officer's refusal to issue a change order, it shall file a
written protest with the Procurement Officer within thirty (30) days afier delivery to the
Procurement Officer of the Contractor’s written notice of its intention to treat the oral order as a
change. In all cases the Contractor shall proceed with the work. The protest shall be determined as
provided in Section 17 - Remedies.

Section 15 — Default, Delay, and Time Extensions

15.01 Default. If the Contractor refuses or fails to perform the work, or any separable part
thereof, with such diligence as will assure its completion within the time specified in the contract,
or any extension thereof, fails to complete the work within such time, or commits any other
substantial breach of the contract, and further fails within scven (7) days after receipt of written
notice from the Procurement Officer to commence and continue correction of the refusal or failure
with diligence and promptness, the Procurement Officer may, by written notice to the Contractor,
declare the Contractor in breach and terminate the Contractor's right to proceed with the work or
the part of the work as to which there has been delay or other breach of contract. In that event, the
County may take over the work and perform the same to completion, by contract or otherwise, and
may take possession of, and utilize in completing the work, the materials, appliances, and plant as
may be on the site of the work and necessary therefor. Whether or not the Contractor's right to
proceed with the work is terminated, the Contractor and the Contractor’s sureties shall be liable
for any damage to the County resulting from the Contractor’s refusal or failure to complete the
work within the specified time.

15.02 Liquidated Damages Upon Termination. If fixed and agreed liquidated damages
are provided in the contract, and if the County so terminates the Contractor's right to proceed, the
resulting damage will consist of the liquidatcd damages for the time as may be required for final
completion of the work.

15.03 Liquidated Damages in Absence of Termination. If fixed and agreed liquidated
damages are provided in the contract, and if the County does not terminate the Contractor's right
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to proceed, the resulting damage will consist of liquidated damages accumulated until the work 1s
completed or accepted.

15.04 Time Extension. The Contractor's right to proceed shall not be so terminated nor
shall the Contractor be charged with resulting damage if:

(a) The delay in the completion of the work arises from causes such as: acts of God; acts
of the public enemy; acts of the State and any other governmental entity in either a sovereign or
contractual capacity; acts of another Contractor in the performance of a contract with the County;
fires; floods; epidemics; quarantine restrictions; strikes or other labor disputes; freight embargoes;
unusually severe weather; delays of subcontractors due to causes similar to those set forth above;
or shortage of materials; provided, however, that no extension of time will be granted for a delay
caused by a shortage of materials, unless the Contractor furnishes to the Procurement Officer proof
that the Contractor has diligently made every effort to obtain the materials from all known sources,
and further proof that the inability to obtain the materials when originally planned did in fact cause
a delay in final completion of the entire work which could not be compensated for by revising the
sequence of the Contractor’s operations; and

(b) The Contractor, within ten (10) days from the beginning of the delay (unless the
Procurement Officer grants a further period of time before the date of final payment under the
contract), notifies the Procurement Officer in writing of the causes of delay. The Procurement
Officer shall ascertain the facts and the extent of the delay and extend the time for completing the
work when, in the judgment of the Procurement Officer, the findings of fact justify such an
extension.

15.05 Additional Rights and Remedies. The rights and remedies of the County provided
in the contract are in addition to any other rights and remedies provided by law.

Section 16 — Termination for Convenience

16.01 Terminations. The Procurement Officer may, when the interests of the County so
require, terminate the contract in whole or in part, for the convenience of the County. The
Procurement Officer shall give written notice of the termination to the Contractor specifying the
part of the contract terminated and when termination becomes effective.

16.02 Contractor’s Obligations. The Contractor shall incur no further obligations in
connection with the terminated work, and on the date set in the notice of termination the Contractor
will stop work to the extent specified. The Contractor shall also terminate outstanding orders and
subcontracts as they relate to the terminated work. The Contractor shall settle the liabilities and
claims arising out of the termination of subcontracts and orders connected with the terminated
work subject to the County's approval. The Procurement Officer may dircct the Contractor to
assign the Contractor’s right, title, and interest under terminated orders or subcontracts to the
County. The Contractor must still complete the work not terminated by the notice of termination
and may incur obligations as necessary to do so.

16.03 Right to Construction and Goods. The Procurement Officer may require the
Contractor to transfer title and deliver to the County in the manner and to the extent directed by
the Procurement Officer.

(a) Any completed constructions; and

(b) The partially completed construction, goods, materials, parts, tools, dies, jigs, fixtures,
plans, drawings, information, and contract rights (hereinafter called “construction material) as the
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Contractor has specifically produced or specially acquired for the performance of the terminated
part of the contract. The Contractor shall protect and preserve property in the possession of the
Contractor in which the County has an interest. If the Procurement Officer does not exercise this
right, the Contractor shall use the Contractor's best efforts to sell the construction, goods, and
construction materials in accordance with the standards of Section 490:2-706, HRS. This in no
way implies that the County has breached the contract by exercise of the termination for
convenience clause,

16.04 Compensation. (a) The Contractor shall submit a termination claim specifying the
amounts due because of the termination for convenience together with cost or pricing data,
submitted to the extent required by Sub-Chapter 15, Chapter 3-122, HAR, bearing on such claim.
If the Contractor fails to file a termination claim within one year from the effective date of
termination, the Procurement Officer may pay the Contractor, if at all, an amount set in accordance
with Clause (2) of Paragraph (c).

(b) The Procurement Officer and the Contractor may agree to a settlement provided the
Contractor has filed a termination claim supported by cost or pricing data submitted as required
and that the settlement does not exceed the total contract price plus settlement costs reduced by
payments previously made by the County, the proceeds of any sales of construction, goods, and
construction materials under Clause (3) of Paragraph (c), and the contract price of the work not
terminated.

(c) Absent complete agreement under Paragraph (b), the Procurement Officer shall pay the
Contractor the following amounts, provided payments under Paragraph (b) shall not duplicate
payments under this Paragraph, for the total (without duplication of any items) of:

(1) The cost of all contract work performed prior to the effective date of the notice of
termination plus a five percent (5%) markup on actual direct costs on the portion of
the work (the markup shall not include anticipatory profit or consequential
damages) less amounts paid or to be paid for completed portions of the work;
provided, however, that if it appears that the Contractor would have sustained a loss
if the entire contract would have been completed, no markup shall be allowed or
included and the amount of compensation shall be reduced to reflect the anticipated
rate of loss;

(2) Subject to the prior approval of the Procurement Officer, the costs of settling and
paying claims arising out of the termination of subcontracts or order pursuant to the
“Contractor’s obligations™ provisions of the contract. Subcontractors shall be
entitled to a markup of no more than ten percent (10%) on direct costs incurred to
the date of termination. These costs must not include costs paid in accordance with
Clause (1);

(3) The total sum to be paid to the Contractor under this Paragraph shall not exceed the
total contract price reduced by the amount of any sales of construction, goods, and
construction materials under Subsection 16.03 — Right to Construction and Goods,
and the contract price of work not terminated.

(d) Cost claimed, agreed to, or established under Paragraphs (b) and (c) shall be in
accordance with Chapter 3-123, HAR.
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Section 17 — Remedies

17.01 General. Any dispute arising under or out of thc contract is subject to Chapter 3-
126, HAR.

17.02 Disputes. (a) All controversies between the County and the Contractor which arise
under, or are by virtue of, the Contract and which are not resolved by mutual agreement shall be
decided by the Procurement Officer in writing, within ninety calendar days after a written request
by the Contractor for a final decision concerning the controversy; provided that if the Procurement
Officer does not issue a written decision within ninety calendar days after written request for a
final dccision, or within such longer period as may be agreed upon by the Parties, then the
Contractor may proceed as if an adverse decision had been reccived.

(b) The Contractor shall comply with any decision of the Procurement Officer and proceed
diligently with performance of the contract pending final resolution by the Circuit Court of the
Second Circuit, State of Hawaii, County of Maui, of any controversy arising under, or by virtue
of, the contract, except whcre there has been a material breach of contract by the County; provided
that in any cvent the Contractor shall proceed diligently with the performance of the contract where
the Procurement Officer has made a written determination that work under the contract is essential
to the public health and safety.

(c) Any such decision shall be final and conclusive, unless fraudulent, or unless the
Contractor brings an action sceking judicial review of the decision in the Circuit Court of the
Second Circuit, State of Hawaii, County of Maui, within the six months from the date of receipt
of the decision

(d) The Contractor shall comply with any decision of the Procurement Officer and proceed
diligently with performance of the contract pending final resolution by the Circuit Court of the
Second Circuit, State of Hawaii, County of Maui, of any controversy arising under, or by virtue
of, the contract, except where there has been a material breach of contract by the County; provided
that in any event the Contractor shall proceed diligently with the performancc of the contract where
the Procurement Officer has made a written determination that work under the contract is essential
to the public health and safety.

Section 18 — Miscellaneous Provisions

18.01 Severability. If any provision of the contract is held invalid, the other provisions
of the contract shall not be affected thereby. If the application of the contract or any of its
provisions as to any person or circumstance is held invalid, the application of the contract and its
provisions as to other persons or circumstances shall not be affected thereby.

18.02 Entire Agreement. The contract contains the complete agreement concerning the
subject arrangement between the Parties and shall, as of the effective date hereof, supersede all
other agreements betwcen the Parties. The Parties stipulate that neither has made any
representations with respect to the subject matter, execution and delivery of the contract except as
such representations are specifically set forth herein. Each party acknowledges that the party has
relied on the party's own judgment in entcring into the contract. The Parties further acknowledge
that any payments or representations that may have previously been made by cither of them to the
other are of no effect and that neither has relied thercon in connection with its dealing with the
other.

18.03 Notices. (a) Any written notice required to be given by a party to the contract shall
be:

41



CONTRACT NO. C7547

(1) Delivered personally to the Contractor's designated representative on the project site, or
(2) Sent by United States first class mail, postage prepaid to the party's address listed in the contract.

(b). A notice shall be deemed to have been received three (3) days after mailing or at the
time of actual receipt, whichever is earlier. The Contractor shall notify the County in writing of
any change of address. The Contractor shall maintain a post office address within the County of
Maui and file the same with the Officer-in-Charge prior to or with the execution of the contract.
All notices addressed in compliance with the directions of the Contractor and properly mailed shall
be effective when mailed, or delivered by any of the above methods.

18.04 Assistance of Legal Counsel. The Parties have carefully read and fully understand
all of the provisions and effects of the contract. The Parties shall consult with their respective
counsel if any provision of the contract is not fully understood. The Parties are voluntarily entering
into the contract and neither Party has made representations concerning the terms or effects of the
contract other than those contained herein.

18.05 Applicable Law and Venue. The contract shall be governed by the laws of the
State of Hawaii. Any action or court proceeding which may arise from the contract shall be heard
in the Circuit Court of the Second Circuit, State of Hawaii, County of Maui.

[END OF GENERAL TERMS AND CONDITIONS]
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CONTRACTOR'S
STANDARDS OF CONDUCT DECLARATION

For the purposes of this declaration:

"Substantial interest" means an interest in a business or other undertaking which is
sufficient in fact to control, whether the interest is greater or less than fifty per cent

(50%).

"Employee" means any nominated, appointed, or elected officer or employee of the
County, including members of boards, commissions, and committees, and employees
under contract to the County, but excluding members of the County Council (“County
Council Members™).

On behalf of //, Contractor, the undersigned does declare as follows:

1.

Contractor is / [4] is not a County Council Member or an Employee or a
business in which a County Council Member or an Employee has a substantial
interest.

Contractor has not been represented or assisted personally in the matter by an
individual who has been an Employee of the County department awarding this
Contract within the preceding year and who participated while so employed in the
matter with which the Contract is directly concerned.

Contractor has not been assisted or represented by a County Council Member or
Employee for a fee or other compensation to obtain this Contract and will not be
assisted or represented by a County Council Member or Employee for a fee or
other compensation in the performance of this Contract, if the County Council
Member or Employee has been involved in the development or award of the
Contract.

Contractor has not been represented on matters related to this Contract, for a fee
or other consideration by an individual who, within the past twelve (12) months,
has been an Employee, or in the case of the County Council, a County Council
Member, and participated while an Employee or a County Council Member on
matters related to this Contract.

*Reminder to agency: If the "is" block is checked and if the Contract involves goods or services of a value in excess

of $500, the Contract may not be awarded unless the Contract is made after competitive bidding.

(Rev. 11/8/2017)

Contractor's Standards of Conduction Declaration
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Contractor understands that the Contract to which this document is attached is voidable on
behalf of the County if this Contract was entered into in violation of any provision of Article 10 of
the Revised Charter of the County of Maui (“Code of Ethics”), including the provisions which are
the source of the declarations above. Additionally, any fee, compensation, gift, or profit received
by any person as a result of a violation of the Codc of Ethics may be recovered by the County.

Contractor:

I

By
/N [Signature) ]
Stephen Seibly
(Print Name)
Its Secretary - Treasurer

(Tytle)
Date ) Z'I/Z//Z/

(Rev. 11/8/2017) 2 Contractor's Standards of Conduction Declaration



ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of San Joaquin )

on December 7, 2021 before me, AMY Rene Billups, Notary Public
(insert name and title of the officer)

*

personally appeared Stephen Seibly

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal. .
. A GTE AMY RENE BILLUPS
—_ = (RN Coun. # 2383792 D)
Qw o8 Iy s 2
\ / Sipar®™” MY Coun. Exp. Nov. 18, Y
Signatur Lg/()}%ﬂt&(/%}g (Soal) I ish Wy
| NE
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PERFORMANCE BOND WITH SURETY
BOND NO. 107455207
KNOW TO ALL BY THESE PRESENTS: Premium: $26,667.00

That F&H Construction, a Hawaii corporation, whose mailing address is 1115 E. Lockeford
Street, Lodi, CA 95240, as Contractor, hereinafter called “Principal,” and

TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA , as surety, hereinafter called
“Surety,” a corporation authorized to transact business as a surety in the State of Hawaii, are held
and firmly bound unto the COUNTY OF MAUI, a political subdivision of the State of Hawaii,
Wailuku, Maui, Hawaii, its successors and assigns, hereinafter called “Obligee” in the amount of
$3,232,000 as performance bond, (being $3,232,000 in the amount of one hundred (100%) of the
contract price as required by Section 103D-324, Hawaii Revised Statutes), lawful money of the
United States of America, for the payment of which to the said Obligee, well and truly made,
Principal and Surety bind ourselves, our heirs, executors, administrators, successors and assigns,
jointly and severally, firmly by these presents.

WHEREAS, the above-bound Principal has signed a contract with Obligee dated
December 7, 2021 | for the project entitled “Old Hana School Improvements — Phase 27, identified
under IFB Project No. P19-003, hcereinafter called “Contract,” which Contract is incorporated
herein by reference and made a part hereof.

NOW THEREFORE, the condition of this obligation is such that:

If the Principal shall promptly and faithfully perform, and fully complete the Contract in
strict accordance with the terms of the Contract as said Contract may be modificd or amended
from time to time; then this obligation shall be void; otherwise to remain in full force and effect.

Surety to this bond hereby stipulates and agrees that no changes, extensions of time,
alterations, or additions to the terms of the Contract, including the work to be performed
thereunder, and the specifications or drawings accompanying same, shall in any way affect its
obligation on this bond, and it does hereby waive notice of any such changes, extensions of time,
alterations, or additions, and agrees that they shall become part of the Contract.

In the event of Default by the Principal, of the obligations under the Contract, then after
written Notice of Default from the Obligee to the Surety and the Principal and subject to the
limitation of the penal sum of this bond, Surety shall remedy the Default, or take over the work to
be performed under the Contract and complete such work, or pay moneys to the Obligee in
satisfaction of the surety’s performance obligation on this bond.

Signed this " day of December ,20 2

[EXECUTION PAGES TO FOLLOW]
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PRINCIPAL EXECUTION PAGE
PRINCIPAL:

F&H CONSFRUCTION

By

/“(" | (ngnature) \

Stephen Seibly

(Print Name)

Its Secrelary/Treasurer

(Title)

Date ‘:.21 7(/!2/

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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**Please See Attached**

STATE OF )
) SS.
COUNTY OF )
On this day of , 20 , before me personally appeared

, to mc personally known, who, being by me duly sworn or
affirmed, did say that such person executed the forcgoing instrument as the free act and deed of
such person, and it applicable, in the capacity shown, having been duly authorized to execute such
instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

[Stamp or Seal] Notary Public, State of

Print name:

My comunission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: No. of Pages:
Judicial

Notary Name: Circuit:

Doc.

Description: Performance Bond with Surety

Contract No. C7547

[Stamp or Seal]

Notary
Signature:

Date:
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SURETY EXECUTION PAGE

SURETY:

TRAVELERS CASUALTY AND SURETY COMPANY
OF AMERICA

.

By_%"
(Signature)

Karen Amin

(Print Name)

Its Atiorney-in-Fact

(Title)

Date December 7, 2021

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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**Please See Altached**

STATE OF )
) SS.
COUNTY OF )
On this day of , 20 , before me personally appeared

, to me personally known, who, being by me duly sworm or
affirmed, did say that such person exccuted the foregoing instrument as the free act and deed of
such person, and it applicable, in the capacity shown, having been duly authorized to execute such
instrument in such capacity.

IN WITNESS WHEREQF, I have hereunto set my hand and official seal.

{Stamp or Seal] Notary Public, State of

Print name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: No. of Pages:
Judicial

Notary Name: Circuit:

Doc.

Description: Performance Bond with Surety,

Contract No. C7547

[Stamp or Seal]

Notary
Signature:

Date:




ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of ___San Joaquin )
On December 7, 2021 before me, Jennifer Loper, Notary Public

(insert name and title of the officer)
personally appeared Karen Amin

who proved to me on the basis of satisfactory evidence to be the person(¥) whose name(%) is/axa
subscribed to the within instrument and acknowledged to me that Ms/she/@&y executed the same in
Wisiher/MXX authorized capacity(¢®), and that by Xu&/her ¥} signature(¥) on the instrument the
person(¥), or the entity upon behalf of which the person(¥) acted, executed the instrument.

t certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and officlal seal. JENNIFER LOPER

COMM. #2344049 o
§/ RUTARY PUBLIC - CALIFORNIA @
SAN JOAQUIN COUNTY

Signature (Seal) oo




ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of San Joaquin )

on December 7, 2021 before me, AmMy Rene Billups, Notary Public
(insert name and title of the officer)

personally appeared Stephen Seibly ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

T~ 5. AMY RENE BILLUPS 2
i@ Cou. ¢ 2369792 o
! s NOTARY PUBLIC- CAUFORNIA st

4 SAN JoAQUIN COUNTY

SRS/ Uy Coun. Exe. Nov. 19, 2025F

Aaame s

rwWS11

o
Signature /%‘\7/%)@&({/% _ (Seal)
r

A
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PAYMENT BOND WITH SURETY
BOND NO. 107455207

Premium: Included in Conjunction with

KNOW TO ALL BY THESE PRESENTS Performance Bond

That we, F&H Construction, a Hawaii corporation, whose mailing address is 1115 E. Lockeford
Street, Lodi, CA 95240, as Contractor, hereinafter called “Principal,” and TRAVELERS CASUALTY AND
SURETY COMPANY OF AMERICA , as surety, hereinafter called ““Surety”, a corporation authorized
to transact business as a surety in the State of Hawaii, are held and firmly bound unto the
COUNTY OF MAUI, a political subdivision of the State of Hawaii, Wailuku, Hawaii, its
successors and assigns, as Obligee, hereinafter called “Obligee,” in the amount of $3,232,000 as
payment bond (being $3,232,000 in the amount of one hundred percent (100%) of the contract
price as required by Section 103D-324, Hawaii Revised Statutes), lawful money of the United
States of America, for the payment of which to the said Obligee, well and truly made, Principal
and Surety bind ourselves, our heirs, executors, administrators, successors and assigns, jointly
and severally, firmly by these presents.

WHEREAS, above-bound Principal has signed a contract with the Obligee dated

December 7, 2021 for the project entitled “Old Hana School Improvements

— Phase 27, identified under IFB Project No. P19-003, hereinafter called “Contract,” which
Contract is incorporated herein by reference and made a part hereof.

NOW THEREFORE, the condition of this obligation is such that if the Principal shall
promptly make payment to any Claimant, as hereinafter defined, for all labor and materials
supplied to the Principal for the use in the performance of the Contract, then this obligation shall
be void; otherwise to remain in full force and effect.

I8 Surety to this bond hereby stipulates and agrees that no charges, extensions of time,
alterations, or additions to the terms of the Contract, including the work to be performed
thereunder, and the specifications or drawing accompanying same, shall in any way affect its
obligation on this bond, and it does hereby waive notice of any such changes, extensions of time,
alterations, or additions, and agrees that they shall become part of the Contract.

2. A “Claimant” shall be defined herein as any person who has furnished labor or
materials to the principal for thc work provided in the Contract.

Every Claimant who has not been paid amounts due for labor and materials furnished for
work provided in the Contract may institute an action against the Principal and its Surety on this
bond at the time and in the manner prescribed in Section 103D-324, Hawaii Revised Statutes, and
have the rights and claims adjudicated in the action, and judgment rendered thereon; subject to the
Obligee’s priority in this bond. If the full amount of the liability of the Surety on this bond is
insufficient to pay the full amount of the claims, then after paying the full amount due the Obligee,
the remainder shall be distributed pro rata among the claimants.

Signed this _7th _day of December , 2021

[EXECUTION PAGES TO FOLLOW]
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PRINCIPAL EXECUTION PAGE
PRINCIPAL:

F&H CONSTRUCTION

By

<=\ (Stgnaturc) {

Stephen Seibly

(Print Name)

Its Secretary/Treasurer

(Title)

Date !Z/"! /Lf

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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**Please See Attached**

STATE OF )
) SS.
COUNTY OF )
On this day of , 20 , before me personally appeared

, to me personally known, who, being by mc duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deced of
such person, and it applicable, in the capacity shown, having been duly authorized to execute such
instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

[Stamp or Seal] Notary Public, State of

Print name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: No. of Pages:
Judicial

Notary Name: Circuit:

Doc.

Description: Payment Bond with Surety

Contract No. C7547

[Stamp or Secal]

Notary
Signature:

Date:
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SURETY EXECUTION PAGE

SURETY:

TRAVELERS CASUALTY AND SURETY COMPANY
OF AMERICA

i
(Signature)

Karen Amin

(Print Name)

Its Attorney-in-Fact

(Title)

Datc  December 7, 2021

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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**Please See Attachec**

STATE OF )
) SS.
COUNTY OF )
On this day of , 20 , before me personally appearcd

, to me personally known, who, being by mec duly sworn or
affirmed, did say that such person executed the foregoing instrument as the tree act and deed of
such person, and it applicable, in the capacity shown, having been duly authorized to execute such
instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

[Stamp or Seal] Notary Public, State of

Print naine:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: No. of Pages:
Judicial

Notary Name: Circuit:

Doc.

Description: Payment Bond with Surety,

Contract No. C7547

[Stamyp or Seal]

Notary
Signature:

Date:




ACKNOWLEDGMENT

A notary public or other officer completing this
cerlificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of ___ San Joaguin )
On December 7, 2021 before me, Jennifer Loper, Notary Public

(insert name and title of the officer)
personally appeared Karen Amin

who proved to me on the basis of satisfactory evidence to be the person(¥) whose name(¥) is/sxa
subscribed to the within instrument and acknowledged to me that ke/she/t&y executed the same in
His/her e authorized capacity(l¥), and that by X¥¥/herAK¥) signature() on the instrument the
person(¥), or the enlity upon behalf of which the person(¥) acted, executed the instrument.

i cerlify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

\ JENN FER LOPER

WITNESS my hand and official seal. COMAL #2344049 a‘

Signature




ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of San Joaquin )

on December 7, 2021 before me, AMy Rene Billups, Notary Public
(insert name and title of the officer)

personally appeared Stephen Seibly

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

AMY RENE BILLUPS é

3
-
Y = (FhEaN)  CoMM. # 2383792 0
N ﬁ (] ) (B8 I8533) noTARY PUBLIG- CALIFORNIA
X ) T ;, o SAN Joaqus Cousry =
Signature ) )A) (Seal) My Coxu. Exp. Nov. 18, 2025 1
Y = r( vl
\ |
i \J
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o Travelers Casualty and Surety Company of America

Travelers Casualty and Surety Company

' N
TRAVELERS J St. Paul Fire and Marine Insurance Company

POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That Travelers Casuaily and Surely Company of America, Travelers Casualty anc Surety Company, and
St. Paul Fire and Marine Insurance Company are corporations duly organized under the laws of the State of Connecticut (herein
callectively called the "Companies”), and that the Companies do hereby make, conslitute and appoint KAREN D AMIN of
LODI . California , their true and lawful Attorney(s)-in-Fact to sign, execute, seal and
acknowledge any and all bonds, recognizances, conditional undertakings and other writings obligatory in the nature thereof on behalf of
the Companies in their business of guaranteeing the fidelity of persons, guaranteeing the performance of contracls and executing or
guaranteeing bonds and undertakings required or permitted in any actions or proceedings allowed by law.

IN WITNESS WHEREOF, the Companies have caused this instrument to be signed, and their corporate seals 1o be hereto affixed, this 21st day of April,

2021.
g
N j
By:

U
City of Hartford ss. Robert L. RaneySenior Vice President

State of Connecticut

On this the 21st day of April, 2021, before me persorally appeared Robert L. Raney, who acknowledged himself to be the Senior
Vice President of each of the Companies, and that he, as such, being authorized so to do, executed the foregoing instrument for the
purposes therein contained by signing on behalf of said Companies by himself as a duly authorized officer.

a-;""a .‘.l .,
IN WITNESS WHEREOF, | hereunto set my hand and official seal. S om”’""‘ .
notaRy \ 3}
My Commission expires the 30th day of June, 2026 "ot %L& /

E-1
PUEHE L ~" Anna P. Nowik, Notary Public
e

This Power of Aftorney is granted under and by the authority of the foliowing resolutions adopted by the Boards of Directors of each of
the Companies, which resolutions are now in full force and effect, reading as follows:

RESOLVED, that the Chairman, the President, any Vice Chairman, any Executive Vice President, any Senior Vice President, any Vice
President, any Second Vice President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant Secretary may appoint
Attorneys-in-Fact and Agents to act for and on behalf of the Company and may give such appointee such authority as his or her certificate of authority
may prescribe to sign with the Company's name and seal with the Company's seal bonds, recognizances, contracts of indemnity, and other wrilings
obligatory in the nature of a bond, recognizance, or conditional undertaking, and any of said officers or the Board of Directors at any time may
remove any such appointee and revoke the power given him or her; and it is

FURTHER RESOLVED, that the Chairman, the President, ary Vice Chairman, any Executive Vice President, any Senior Vice President or
any Vice President may delegate all or any part of the foregoing authority to one or more officers or employees of this Company, provided
that eacn such delegation is in writihg and a copy thereof is filed in the office of the Secretary; and it is

FURTHER RESOLVED, that any bond, recognizance, contract of indemnily, or writing obligatory in the nature of a bond, recognizance,
or conditional undertaking shall be valid and binding upon the Company when (a) signed by the President, any Vice Chairman, any Executive
Vice President, any Senior Vice President or any Vice President, any Second Vice Presidenl, the Treasurer, any Assistant Treasurer, the
Corporate Secretary or any Assistant Secretary and duly altested and sealed with the Company's seal by a Secretary or Assistant Secretary;
or (b) duly execuled (under seal, if required) by one or more Altorneys-in-Fact and Agents pursuant to the power prescribed in his or her
certificale or their certificates of authority or by one or more Company officers pursuant to a written delegation of authority; and it is

FURTHER RESOLVED, that the signature of each of the following officers: President, any Executive Vice President, any Senior Vice President,
any Vice President, any Assistant Vice President, any Secretary, any Assistant Secretary, and the sea! of the Company may be affixed by facsimile to
any Power of Attorney or to any certificale relating thereto appointing Resident Vice Presidents, Resident Assistant Secretaries or Aftorneys-in-
Fact for purposes only of executing and attesting bonds and undertakings and other writings obligatory in the nature thereof, and any such Power of
Attorney or certificate bearing such facsimile signature or facsimile seal shall be valid and binding upon the Company and any such power so executed
and certified by such facsimile signature and facsimile seal shall be valid and binding on the Company in the fulure with respect to any bond or
understanding to which it is attached.

I, Kevin E. Hughes, the undersigned, Assistant Secretary of each of the Companies, do hereby certify that the above and foregoing is a
true and correct copy of the Power of Attorney executed by said Companies, which remains in fult force and effect.

Dated this 7th day of December , 2021

low & fogto

¢ Kevin E. Hughes, Assistant Secretary

To verify the authenticity of this Power of Attorney, please call us at 1-800-421-3880,
Please refer to the above-named Attorney(s)-in-Fact and the details of the bond to which this Power of Attorney is attached.
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ACORD CERTIFICATE OF LIABILITY INSURANCE o200

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

PRODUCER CONTACT Tami Whittle
Lodi-Alliant Insurance Services, Inc. PHONE FAX
641 South Ham Ln Ste B (AIC, No, Ext): . (AIC, No):
Lodi, CA 95242 EdME ss. TWhittle@alliant.com
INSURER(S) AFFORDING COVERAGE NAIC #
_INSURER A : Travelers Indemnity Company of Connecticut 25682
INSURED INSURER B ; Travelers Property Casualty Company of America 25674
F & H Construction insurer ¢ : ACE American Insurance Company 22667
1115 E. Lockeford Street INSURER D :
Lodi, CA 95240
INSURERE :
INSURERF :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR TYPE OF INSURANCE st v POLICY NUMBER (DONTIY) (MRDON YT LIMITS
A X COMMERCIAL GENERAL LIABILITY EACH OCCURRENGE s 2,000,000
~ CLAMS-MADE X OCCUR X C0-4J667120-TCT-21 6/30/2021 6/30/2022 PRMGREI G lernce) S 300,000
X Owner’s & Contractor MED EXP (Any one person)  § 5,000
, PERSONAL & ADV INJURY S 2,000,000
GEN'L AGGREGATE LIMIT APPLIES PER. GENERAL AGGREGATE s 4,000,000
cpoucy X GG Loc PRODUCTS - COMPIOP AGG  § 4,000,000
OTHER s
A _ AUTOMOBILE LIABILITY (CE%MaE:I:%EE:)SWGLE umMIT s 1,000,000
X ANy AUTO X 810-1N452502-21-26-G 6/30/2021  6/30/2022 ODILY INJURY (Per person)  $
OWNED SCHEDULED
AUTOS ONLY AUTOS BODILY INJURY (Per accident)  $
PROPERTY DAMAGE
X RP;E?S ONLY X R'SP&V&’REQ (Per accident) )
$
UMBRELLA LIAB OCCUR EACH OCCURRENCE s
~ EXCESS LIAB CLAIMS-MADE AGGREGATE s
DED RETENTION § s
PER oTH-
BGRSUEIAR . X Thoe &
ANY PROPRIETORIPARTNERIEXECUTIVE UB5K295883-21-26-G 112021 1112022 ¢\ epcpaccivent s 1,000,000
AFICERMEMBER EXCLUDI NIA 1,000,000
(Mandatory in NH) EL DISEASE - EA EMPLOYEE $ WY
If yes. describe under 1,000,000
DESCRIPTION OF OPERATIONS below E L DISEASE - POLICY LIMIT _$ kbt
C Builders Risk 108864585 006 6/30/2021 6/30/2022 Limit 10,000,000

DESCRlPTlON OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)
Old Hana School Improvements - Phase 2, Job No. P19/003, Contract No. C-754

County of Maui, its agents, and its employees are additional insured with regards to GL & Auto per the attached endorsements. Coverage is primary.

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE

; THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
County of Maui . ACCORDANGE WITH THE POLICY PROVISIONS.
Department of Parks and Recreation

200 South High Street

Wailuku, Hi 96793 AUTHORIZED REPRESENTATIVE
T2t
ACORD 25 (2016/03) © 1988-2015 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD



COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

BLANKET ADDITIONAL INSURED
(Includes Products-Completed Operations If Required By Contract)

This endorsement modifies insurance provided under the following:
COMMERGCIAL GENERAL LIABILITY COVERAGE PART

PROVISIONS

The following is added to SECTIGN li - WHO IS AN
INSURED:

Any person or organizalion that you agres in a
wnitten contract or agreement 1o include as an
additional Insured on this Coversge Parl is an
insured, but only:

With respect 1o fisbllity for "bedily injury’ or
"property damage® that accurs, or for “personal
injury™ caused by an offense that is commiied,
subsequent {0 the signing of that contract o
agreement and while that part of the contract or
agreemen! is in effect; and

H, and only to the extent ihat, such injury or
damage (s caused by acts or omissions of you or
your subcontractor in the performance of "your
work" to which the wrillen contract or agreement
applies. Such person or organization does not
qualify as an additional insured with respect to
the independent acts or omissions of such
person or organizalion,

The insurapce provided to such additional insured is
subject 1o the following provisions:

a,

CGD24604 19

If the Limits of insurance of this Coverage Parl
shown in the Declarallons exceed the minimum
limits required by the wrilen contract or
agreemant, the insurance provided io (he
additional insured will be limited to such
minimum required limits. For the purposes of
determining whether this limitation appiles, the
minimum limits required by the written contract or
agreemernt will be considered ta include the
minimum limits of any Umbrella or Excess
lability coverage required for the addflional
insured by thal written contract or agresment
This provision will not increase the limits of
insurance described m Section Il - Limits Of
Insurance.

The insurance provided (o such additional
insured does nol apply 10:

£ 2018 The Travatars indemnity Company Al rights reserved

(1) Any “bedily injury”, “propeny damage" or
"personal injury” arising out of the providing,
or failure to provide, any professional
architectural, engineering or surveying
servicas, inchiding;

{a) The preparing, approving, or failing to
prepare of approve, maps, 3hop
drawings, opinlons, reports, surveys,
field orders or change orders, or the
preparing, approving, or failing to
prepare  or  approve, drawings and
specifications; and

(b} Supservisory, inspection, architeclural or
engineering aclivities.

{2) Any “bodily injury” or "property damage”
caused by "your work" and included in the
‘products-completed  operations  hazard”
unless the wriilen contracl or agreement
specifically requires you ta provide such
coverage for that addiiional fnsured during
the policy period.

¢. The addilional insured must comply with the

following dutles.

(1) Give us wrilten notice as soon as praclicable
of an "occurrence” or an offense which may
result in a claimn. To the extent possible, such
natice should include:

(a) How, when and where the "occurence"
or offense tock place;

{b} The names ana addvesses of any injured
PErsSONs and witnesses, and

{c) The nature and location of any injury or
damage arising out of the “occurrence”
or cffense.

(2} If a claim is made or "suit” is brought against
the additional insured:

Page 1 of 2



COMMERCIAL GENERAL LIABILITY

(a) immediately record tha specifics of the (4) Tender the defense and indemnity of any
claim or “suit” and the date received; and chaim or "sult" to amy provider of other
(b) Notfy us as socn as practicable and s=e insurance which would cover such additional
to it that we receive wrilten notice of the insured for a lass we cover. Howaver, this
claim or "sult” as socn as practicable. ?O“G“'One d":’;id 2‘;‘ taf(eitumme;t&gru‘ "‘ae;
insurang 0 ion
(3} Immediately send us copies of all legal insured s ppn’mary to other insurance
g:@&?ﬁm'mgfgg“eﬁ&" W'l:;' “‘; G":;_’z available 10 such addflional insured which
: ' ' covers thal person or organization as a
investigation or settlement of the claim or named insures as described in Paragraph 4.,
defense _agamst ?he ‘su'.t N and atherwise Othar insurance, of Section IV — Commercial
comply with all policy conditions. General Liabilly Conditions

rage 2a7 2 © 2018 The Yravelers Indamnity Company Al dghls fegesved CGD2460419



COMMERCIAL GENERAL LIABILITY

c. Method Of Sharing

It all of the other insurance penmits contribution
by equal shares, we will tollow this method also.
Under this approach each insurer contributes
equal amounts until it has paid its applicable
limit of insurance or none of the lass remains,
whichever comes first.

It any of the other insurance does nct permit
contribution by equal shares, we will contribute
by limits. Under this method, each insurer's
share is based on the ratio of its applicable limit
of insurance to the tctal applicable limits of
A insurance of all insurers.
d

. Primary And Non-Contributory Insurance If

Required By Written Contract

It you specifically agree in a written contract or

agreement that the insurance aftorded to an

insured under this Coverage Part must apply on

a primary basis, or a primary and non-

contributory basis, this insurance is primary to

ather insurance that is available to such insured

which covers such insured as a named insured,

and we will not share with that other insurance,

provided that

(1) The "bodily injury" or “"property damage” for
which coverage is sought occurs; and

{2) The "personal and advertising injry” for
which coverage is sought is caused by an
offense that is committed;

subsequent to the signing of that contract or

agreement by you.

5. Premium Audit

a. We will compute all premiums for this Coverage
Part in accordance with our rules and rates.

b. Premium shown in this Cowerage Pat as
advance premium is a deposit premmium only. At
the close of each audit period we will compute
the eamed premium for that period and send
natice to the first Named Insured. The due date
for audit and retrospective premiums is the date

a. The statements in the Declarations are
accurate and complete,

b. Those statements are based upon
representations you made to us; and

c. We hawe issued this policy in reliance upon
your representations.

The unintentional omission of, or unintentional error

in, any information provded by you which we relied

upon in issuing this policy will nct prejudice your

nghts under this insurance. However, this provision

does nct attect our right to collect additional

premium or to exercise our rights ot cancellation or

nonrenewa in accordance with applicable insurance

laws or regulations.

Separation Of Insureds

Except with respect to the Limits of Insurance, and

any rights or duties spedifically assigned in this

Cowerage Part to the first Named Insured, this

insurance applies:

a. As if each Named Insured were the only
Named Insured; and

b. Separately to each insured against whom claim
is made or "suit” is brought.

Transfer Of Rights Of Recovery Against Others

ToUs

If the insured has rights to recover all or part of any

payment we have made under this Coverage Pan,

those rights are transferred to us. The insured must

do nothing after loss to impair them. At our request,

the insured will bring "suit" or transfer those rights

1o us and help us enforce them.

When We Do Not Renew

If we decide nct to renew this Cowerage Part, we will
mail or deliver to the first Named Insured shown in
the Declarations waitten notice of the nonrenewa
nct less than 30 days before the expiration date.

It nctice is mailed, proot of mailing will be sufficient
proof of notice.

SECTION V — DEFINITIONS

shown as the due date on the bill. if the sum of 1. "Advertisement” means a nctice that is broadcast or
the advance and audit premiums paid for the published to the generd public or spedfic market
policy period is grester than the eamed segments about your goods, products or services
premium, we will retum the excess to the tirst for the purpcse of attracting customers or
Named Insured. supporters. For the purposes of this definition:
¢. The first Named Insured must keep records of a. Ndtices that are published include matena
the infomation we need for premium placed on the Intemet or on similar electronic
computation, and send us copies at such times means of cormmunication; and
as we may request. b. Regarding websites, only that part of a website
6. Representations that is about your goods, products or services
By accepting this palicy, you agree: tor the purpcses ot attracting customers or
supporters is considered an advertisement.
Page 16 of 21 © 2017 Ihe [ravelers Indemnnity Comparnty. All nghts reserved. CGT1000219

Inchudes copynghted rmuterrl of Insurance Services Othce, Inc. vath its permesson.



COMMERCIAL AUTO

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

BLANKET ADDITIONAL INSURED - PRIMARY AND
NON-CONTRIBUTORY WITH OTHER INSURANCE

This endorserment modifies insurance provided under the following

BUSINESS AUTO COVERAGE FORM

PROVISIONS

1. The following is added 1o Paragraph A.1.c., Who
Is An Insured, of SECTION It - LIABILITY
COVERAGE:

CAT474 08 17

This includss any persen or organization who you
are required under a written contract or
agreement between you and lhat person or
organization, that is signed by you before the
"bodily injury" or "property damage" accurs and
that is in effect during the policy period, o name
as an additional insured for Liabilily Coverage,
bul only for damages to which this insurance
applies and only to the exent of that person's or
organization's liahility for the conduct of ancther
“insured”,

€ 2016 The Travelers Indemnity Comparny Al aghls reserved,

2. The following is added to Paragraph B.§., Other

Insurance of SECTION IV - BUSINESS AUTO
CONDITIONS .

Regardless of {ha provisions of paragraph a. and
paragraph d. of this part 5. Other insurance, this
insurance is primary to and nar-contributory with
applicable other insurance under which an
additional insured person or organization is the
first named insured when the written contract or
agreement between you and that person of
organization, that is signed by you before the
"bodily injury" or "property damage” occurs and
that is In effect during the policy period, requires
this insurance to be primary and non-contributory.

Pags 1 of 1
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