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SUBJECT: BICYCLE-TOUR PUBLIC SAFETY AND REL:ATED -
LITIGATION CONCERNS (GREAT-44)

Thank you for requesting comments from the Department of Planning (Department) on a
proposed bill relating to bicycle tour business regulation.

As your November 9, 2021 transmittal letter notes, the proposed bill includes an appeal
process that would be administered by the Board of Variances and Appeals (BVA), which is staffed
and supported by the Department. As such, the Department has the following comments:

e The BVA is one of few County boards and commissions that is authorized by
the Charter of the County of Maui. Section 8-8.7 states, in part, that the BVA
shall “Hear and determine appeals alleging error from any person aggrieved
by a decision or order of any department charged with the enforcement of
zoning, subdivision, and building ordinances; provided, that the council may
by ordinance confer to another county agency the authority to hear and
determine appeals from the decisions of the building official in the
administration of the county of Maui building code, plumbing code, electrical
code, and housing code, and from any order made by the county fire chief in
the administration of applicable state law and the county of Maui fire code, and
the director of water supply in the administration of the rules and regulations
of the department of water supply relating to matters involving any denial of
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the use of new or alternate materials, types of construction, equipment, devices
or appliances” (emphasis added).

This suggests — and long-standing practice has shown — that the BVA’s focus
is on issues relating to zoning, building and subdivision. Section 19.520.040,
Maui County Code (MCC), relating to appeal procedures and standards, also
states that “the board of variance and appeals shall hear and determine appeals
alleging error from any person aggrieved by a decision or order of any
department charged with the enforcement of zoning, subdivision, or building
ordinances which is within the jurisdiction of the board of variances and
appeals” (emphasis added).

The composition of BVA members has also reflected some degree of
experience in or familiarity with these fields, and their duties are generally
focused in this area.

The Department is concerned with assigning new duties to the BVA that are
outside its expertise, as proposed new Section 5.22.065 MCC would do. While
there are several provisions in MCC that call for appeals to be heard by the
BVA that are not directly related to land use or construction, including water
allocation, fire alarms and permits for the use of County parks, the Department
is concerned with furthering this practice. No such appeals have been filed with
the BVA for more than ten years. If or when such an appeal is filed, the BVA
will have little familiarity with the applicable laws.

Pursuant to Section 19.520.040 MCC, when appeals are presented to the BVA,
it has the authority to only grant the appeal if one of three criteria is met. It
does not have the authority to modify the decision being appealed. Proposed
Section 5.22.065 MCC would give the BVA authority to modify the decision;
the Department opposes such a change to the BVA’s duties and believes that
the BVA should only be authorized to affirm or reverse a decision.

The proposed criteria of Section 5.22.065 MCC are essentially the same as the
existing criteria in Section 19.520.040 MCC, relating to appeal procedures and
standards. If this section is enacted, the Department supports using the same
criteria.

Given the above concerns, and noting that MCC contains many other provisions
relating to licenses or license-like permits that do not have appeals procedures
(e.g., vending, taxicabs), the Department questions whether this appeal process
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is needed. Ifit is, perhaps a new board can be established to hear appeals from
decisions relating to licensing.

Again, thank you for requesting the Department’s comments on the proposed bill. Your
consideration of these comments is appreciated. Please feel free to contact me if you have questions
or need additional information.

Sincerely, «

Madida WA

MICHELE MCLEAN, AICP
Planning Director

xc: Jordan Hart, Deputy Director
Jacky Takakura, Acting Planning Program Administrator
Danny Dias, Planner VI
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