REQUEST FOR LEGAL SERVICES
Date: May 5, 2023
From: Tamara Paltin, Chair

Disaster, Resilience, International Affairs, and Planning Committee
TRANSMITTAL

Memo to: DEPARTMENT OF THE CORPORATION COUNSEL
Attention: Victoria J. Takayvesu, Esq.

Subject: AUTHORIZING THE MAYOR TO ENTER INTO AN INTERGOVERNMENTAL
AGREEMENT WITH THE U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT
HOMELAND SECURITY INVESTIGATIONS (DRIP-5)

Background Data: Please find attached a copy of correspondence dated February 14, 2022, from

the Department of the Corporation Counsel, relating to this matter. As the Department

recommended, may I please request a revised proposed resolution that references and

requests the Council to approve the Memorandum of Understanding between the County and

U.S. Immigration and Customs Enforcement (“ICE”) Homeland Security Investigations,

including language that highlights and identifies the exclusion of authority to enforce

administrative violations of immigration laws and less prominently references “ICE.”

Work Requested: [ ] FOR APPROVAL AS TO FORM AND LEGALITY
[X] OTHER: Please submit a revised proposed resolution.
Requestor's signature Contact Person
Jmﬂ m W Paige Greco
Tamara Paltin (Telephone Extension: 7660)
[X] ROUTINE (WITHIN 15 WORKING DAYS) [ ] RUSH (WITHIN 5 WORKING DAYS)
[] PRIORITY (WITHIN 10 WORKING DAYS) [ ] URGENT (WITHIN 3 WORKING DAYS)

[] SPECIFY DUE DATE (IF IMPOSED BY SPECIFIC CIRCUMSTANCES):
REASON:

FOR CORPORATION COUNSEL'S RESPONSE

ASSIGNED TO: ASSIGNMENT NO. BY:

TO REQUESTOR: [ | APPROVED [ ] DISAPPROVED [] OTHER (SEE COMMENTS BELOW)
[ ] RETURNING--PLEASE EXPAND AND PROVIDE DETAILS REGARDING ITEMS AS NOTED

COMMENTS (NOTE - THIS SECTION NOT TO BE USED FOR LEGAL ADVICE):

DEPARTMENT OF THE CORPORATION COUNSEL

Date By

(Rev. 7/03)
drip:1tr:005acc02:pmg

Attachment



MICHAEL P. VICTORINO
Mayor

MOANA M. LUTEY
Corporation Counsel

RICHELLE M. THOMSON
First Deputy

LYDIA A. TODA DEPARTMENT OF THE CORPORATION COUNSEL
Risk Management Officer COUNTY OF MAUI
200 SOUTH HIGH STREET, 3*° FLOOR
WAILUKU, MAUI, HAWALII 96793

EMAIL: CORPCOUN@MAUICOUNTY.GOV
TELEPHONE: (808)270-7740

February 14, 2022

Mike Molina, Chair
GREAT Committee
200 S. High Street
Wailuku, Hawaii 96793

Memorandum

Re: Intergovernmental Agreement with the U.S. Immigration and
Customs Enforcement Homeland Security Investigations (GREAT-42)

I. INTRODUCTION

This memorandum responses to your February 4, 2022 RFLS regarding
the proposed Memorandum of Understanding (“MOU”) between the County of
Maui and the U.S. Immigration and Customs Enforcement Homeland Security
Investigations (“HSI”) which allows certain Maui Police Department (“MPD”)
officers to be deputized as Homeland Security Investigations Task Force Officers
(“TFOs”).

The MOU does not relate to the immigration enforcement operations of
Immigration and Customs Enforcement (“ICE”). The MOU states explicitly, in
italics, that “HSI is not conveying the authority to enforce administrative violations
of immigration law.”

The MOU memorializes a cooperative agreement between HSI and MPD to
participate on an HSI Task Force focused on enforcing and preventing drug
trades and human trafficking. Such participation will provide MPD officers with
access to specialized training and experience. In relevant part, under the MOU,
HSI agrees to designate certain MPD officers as TFOs and provide appropriate
training in “laws, policies, and procedures” for each qualified and designated
MPD officer. In return, MPD agrees that only sworn MPD officers who complete
the HSI training course and receive an approved designation form would be
designated as TFOs.

There is additional confirmation outside of the four corners of the MOU
that MPD offers acting as TFOs will not participate in immigration raids, or other
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immigration enforcement. The designation form, or ICE Form 73-001, sets forth
the various authorities that may be granted to a TFO and any restrictions that
may apply. That form is attached to this memorandum as Attachment 2. In
Section 14, there is a pre-checked box which indicates that “The TFO is not
granted the authority to enforce administrative violations of immigration law.”

HSI Directive 18-02, included as Attachment 3, also provides guidance
regarding the designation of MPD officers as TFOs. The Directive provides that
MPD officers “may be designated as Customs Officers (excepted) and authorized
to perform the full range of law enforcement duties of a Customs Officer, as
authorized by an HIS Special Agent in Charge (SAC).” This power is limited
because the Directive explicitly provides that “these TFOs are not granted the
authority to enforce administrative violations of immigration law under Title 8 or
controlled substance violations under Title 21.”

II. RESPONSES TO SPECIFIC QUESTIONS AND CONCERNS
A. Whether the matter is time sensitive.

This matter is not time sensitive. MPD is operating pursuant to an existing
2017 agreement that allows Maui police officers to be TFOs, which is nearly
identical to the proposed MOU. The purpose of the new MOU is to restate the
existing agreement and include the Body Work Camera (BWC) policy attached to
the new MOU. Those policies are included in Attachment 1.

If Council does not approve the amended and restated MOU, MPD will
continue to abide by the 2017 agreement, which does not include the BWC
policies. MPD may be able to provide additional details as to what consequences
that might have for their current work as TFOs. We have been informed that HSI
has requested the new, restated agreement to allow officers acting as TFOs to
use BWCs in accordance with federal policies.

B. Whether an ordinance similar to San Francisco’s City and
County of Refuge ordinance is necessary in conjunction with
the agreement.

For the reasons detailed above, it is not necessary to pass such an
ordinance in conjunction with approval of the MOU if Council’s intent is to limit
MPD officer’s ability to assist ICE with immigration raids or immigration-related
arrests. Moreover, the provisions of the San Francisco ordinance may be
interpreted to prevent any coordination between County officers and employees
and anyone in the Department of Homeland Security, even on non-immigration
matters.
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If it is Council’s desire to introduce an ordinance to clarify that County
funds cannot be used to assist ICE in immigration actions, we can draft an such
an ordinance. There may be unforeseen consequences to passing such an
ordinance, but it should not prevent the County from entering into the revised
MOU.

C. The agreement is limited to ICE/HSI and does not extend to
other directorates or divisions of ICE.

As described above, the MOU allows deputized officers to perform duties
delegated to them, as identified on the designation form. That form explicitly
excludes the authority to enforce administrative violations of immigration law.

D. Legal interpretation of “abuse of HSI cross-designation
authority.”

We interpret this clause to mean that if an MPD officer acts outside of the
specific designations on their designation form while performing duties of a TFO,
HSI may revoke any authority given to an MPD officer pursuant to the MOU.

E. Legal interpretation of “customs officers are authorized to
enforce the full range of federal offenses” and “HSI is not
conveying the authority to enforce administrative violations of
immigration law.”

In accordance with 19 U.S.C. 1589a, as Customs Officers, the TFOs are
authorized to enforce the full range of federal law, including violations of other
titles of the U.S. Code, such as federal crimes that are not directly customs
related. However, in accordance with the language of the MOU and HSI Directive
18-02, the TFOs are not granted the authority to enforce administrative
violations of immigration law under Title 8 of the U.S. Code or controlled
substance violations under Title 21 of the U.S. Code.

F. Whether proposed resolution can be amended to less
prominently reference “ICE.”

Yes. If requested, we can provide the GREAT Committee with a new draft
resolution that includes all of the forms referenced in this memorandum to
resolve any community concerns that this MOU would allow designated MPD
officers to perform immigration raids or act as ICE officers to enforce immigration
law.
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III. RECOMMENDATION AND CONCLUSION

We recommend that our office submit a new proposed resolution
approving the MOU that includes language which highlights and identifies the
exclusion of authority to enforce administrative violations of immigration laws.
We further recommend that Council consider and approve the MOU, so that
there is no doubt as to the circumstances in which MPD officers performing
duties as TFOs can wear and use their BWCs.

Respectfully,

YR

Keola R. Whittaker
Deputy Corporation Counsel
County of Maui
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COUNTY OF MAUI, DEPARTMENT OF POLICE
("Maui Police Department")

Maui County Code Chapter 2.20






COUNTY OF MAUI:

By

MICHAEL P. VICTORINO
Its Mayor

Date:

Approved as to Form
and Legality:

KEOLA R. WHITTAKER
Deputy Corporation Counsel
County of Maui
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EXPIRATION DATE: HSI Credential Number:

Badge Number:
Expires no later than 2 years from certification date (#10) (if applicable)

DEPARTMENT OF HOMELAND SECURITY
U.S. Immigration and Customs Enforcement
DESIGNATION, CUSTOMS OFFICER (EXCEPTED) — TITLE 19 TASK FORCE OFFICER

(Homeland Security Investigations Directive 14-02)

Pursuant to the provisions of 19 U.S.C. § 1401(i) and as delegated, and by agreement with your employing agency, you are hereby designated a
Customs Officer (Excepted) without additional compensation, hereinafter referred to as a Title 19 Task Force Officer (TFO). This designation, for
the performance of such duties as outlined below, will be in effect while you remain in your present position and location until the expiration date, unless
revoked at an earlier date. In performing the duties of a TFO, you will be subject to guidelines, directives, and instructions of the Department of Homeland
Security (DHS), U.S. Immigration and Customs Enforcement (ICE), Homeland Security Investigations (HSI). Arrangements will be made for you to receive
the training necessary to perform your duties as a TFO according to HSI Directive 14-02, “Law Enforcement Officers Designated to Act as Customs Officers
(Excepted) for Investigative Purposes — Domestic", dated May 7, 2014, or as updated.

Duration of Designation: Designations under this Directive are valid for a period of 2 years from the date the TFO Course was completed. Title 19 TFOs
may be redesignated for an additional 2 years, without additional training, upon the completion of a new Designation Form, ICE Form 73-001 (this form).
Redesignation must be accomplished before the expiration of the original designation. Title 19 TFOs must attend the TFO Course no less than every 4
years to remain designated.

1. TFO'’s Full Legal Name: 2. Last 4 of Social Security Number: 3. Date of Birth:
4. Parent Agency (Full Name — NO ACRONYMS): 4a. Phone Number: 4b. Parent Agency E-mail:
4c. ICE or DHS E-mail (Required for Full and Part-time TFOs):
Address
Street —
5. Parent Agency Position/Rank: 6. Parent Agency Badge Number:
City State Zip Code
7. Parent Agency Supervisor: 7a. Phone: 7b. E-mail:
8. HSI Designated Supervisor: 8a. Phone: 8b. E-mail:
9. HSI Office Assigned: 10. Certification/Recertification Date (Certification expires 2 years from):
(Date of training completion or date recertified by the SAC for an
additional 2 years prior to expiration of first 2 years.)
11. Cancellation/Revoked Date: Cancellation Authorizing Signature (HSI): (Expires 2 years from date above (#10), if no signature present)

12. TFO Status:

] Full-Time: A TFO who is co-located with HSI and is working directly for an HSI first- or second-line supervisor for a minimum of 30 hours per week
and is significantly contributing to investigations. (ICE or DHS e-mail required)

|:| Part-Time: A TFO who is co-located with HSI and is working directly for an HSI first- or second-line supervisor for a minimum of 8 hours per week and
is significantly contributing to investigations. (ICE or DHS e-mail required)

] On-Call: A TFO who does not meet the standards of either a Part-Time or Full-Time TFO, who is occasionally called upon to assist HSI, including
officers working strictly in a uniformed capacity, who does not report directly to HSI. (ICE or DHS e-mail recommended; required to fly armed.)

13. Authorities Granted:
Only the marked duties are authorized for the TFO.

Carry a firearm, in accordance with federal law, that he or she is authorized and qualified to carry by his or her parent agency while on duty.

Execute and serve orders, search warrants, arrest warrants, subpoenas, summonses, and other processes issued under the authority of the United
States, in accordance with laws administered and/or enforced by HSI.

Make arrests without warrant for any offense against the United States committed in his or her presence or for a felony, cognizable under the laws of
the United States, committed outside his or her presence for which sufficient probable cause exists.

Perform other law enforcement duties which may be authorized under 19 U.S.C. § 1589a.
Make seizures of property in compliance with the Constitution of the United States and the Customs laws.

Conduct customs border searches for merchandise being imported into or exported from the United States, and detain such persons or articles
necessary to that end, or as otherwise may be subject to seizure under the laws of the United States.

O oogd o odg

Other authorities:
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14. Endorsements and Restrictions:
The following marked endorsements and restrictions apply to the TFO:

This designation form is INVALID without accompanying HSI identification and employing agency identification.
The TFO shall follow the Interim ICE Use of Force Policy, dated July 7, 2004, or as updated or superseded.
The TFO is not granted the authority to enforce administrative violations of immigration law.

The TFO will present for inventory his or her HSI-issued credentials (and badge, if applicable) every 6 months or upon request of the HSI supervisor.

Prior to using the authorities granted by this designation, notification will be made to an HSI supervisor or designee. (This restriction is mandatory for
On-Call TFOs, and is otherwise discretionary.)

The TFO is authorized to fly armed while conducting official HSI business. (ICE or DHS e-mail required.)

The TFO is authorized to operate a government owned vehicle (GOV) in accordance with HSI policy.

OO0 OKX X X X

Other Endorsements and Restrictions:

*Refer to HSI Directive 14-02, “Law Enforcement Officers Designated to Act as Customs Officers (Excepted) for Investigative Purposes -
Domestic,” dated May 7, 2014, or as updated, for a complete explanation of authorities, endorsements, and restrictions.

15. TFO’s Acknowledgement: 16. Authorizing Officer (HSI SAC):
I have read and understand the authorities granted to me and the .
endorsements and restrictions listed above and in the referenced Printed Name
Directive.
Title
X
Task Force Officer’s Signature Date Signature Date
PRIVACY ACT STATEMENT

AUTHORITY: Information about you, as a Task Force Officer (TFO) Customs Officer, is collected and maintained pursuant to the provisions of 19 U.S.C. §
1401(i), appropriate re-delegations, and by agreement with your employing agency. Through the Title 19 program, HSI enters into agreements with federal,
state and local law enforcement agencies to delegate to the agencies' Law Enforcement Officers (LEOs) the authority to enforce certain federal laws. As a
result, HSI is authorized to delegate the full range of law enforcement duties of a Customs Officer to LEOs in federal, state and local law enforcement
agencies.

PRINCIPAL PURPOSE(S): Your information is collected on this form to acknowledge your selection and designation as a Customs Officer.

ROUTINE USE(S): Pursuant to the routine uses published in DHS/ALL-023 Department of Homeland Security Personnel Security Management System of
Records (February 23, 2010 75 FR 8088), HSI may share your information with federal, state, local, tribal, foreign, or international agencies if the
information is relevant and necessary to HSI's decision to delegate authority or issue a security clearance to you.

DISCLOSURE: The disclosure of information on this form is voluntary; however, failure to provide the information requested will disqualify you from further
participation in the Title 19 Program.

ICE Form 73-001 (6/14) Page 2 of 2
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