ALAN M. ARAKAWA ANNA M. FOUST

Emergency Management Officer

COUNTY OF MAUI
016 MG ~8 P 304 CIVIL DEFENSE AGENCY
200 SOUTH HIGH STREET
EMAYER  WAILUKU, MAUI, HAWAII 96793
808.270.7285
808.270.7275 (fax)
civil.defense@co.maui.hi.us

August 8, 2016

Honorable Alan M. Arakawa
Mayor, County of Maui

200 South High Street
Wailuku, Hawaii 96793

For Transmittal to:

Honorable Mike White,Chair

Maui County Council -
200 South High Street

Wailuku, Hawaii 96793

SUBJECT: RESOLUTION NO: XXXX APPROVING THE SITING OF SIRENS IN MAUI

COUNTY RELATING TO THE HAWAIl STATE EMERGENCY OUTDOOR SIREN WARNING
SYSTEM

Dear Chair White:

The attached resolution authorizes the Mayor to enter into lease agreements for the installation or
replacement of outdoor warning sirens on County-owned property pursuant to the Memorandum
of Agreement on April 16, 2014, between the County of Maui and the State of Hawaii,
Department of Accounting and General Services (DAGS), and Department of Defense (DoD) to

coordinate implementation, planning, design and construction of the Hawaii State Emergency
Outdoor Siren Warning system.

This is one of the final steps before DAGS will issue a notice to proceed to the contractor to begin
Phase | of the project.

If you have additional questions, please contact me at 270-7281 or via email at
anna.foust@co.maui.hi.us.

Very Respecifully,
Anna M. Foust
Emergency Management Officer

1] 90y Al

Attachments:  Resolution
Appendix 1: Memorandum of Agreement
Exhbits 1-12: County Lease Agreements
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Resolution

No.

APPROVING THE INSTALLATION OF SIRENS IN THE COUNTY OF
MAUI RELATING TO THE HAWAII STATE EMERGENCY
OUTDOOR SIREN WARNING SYSTEM

WHEREAS, the State of Hawaii, Department of Accounting and
General Services, the Department of Defense, and the County of Maui
(“County”) entered into a Memorandum of Agreement (“MOA”) on April 16,
2014, attached hereto as Appendix (1), to coordinate implementation,
planning, design, and construction of the Hawaii State Emergency
Outdoor Siren Warning system throughout the County; and

WHEREAS, twelve locations located on County-owned property
have been selected for placement of emergency outdoor warning sirens, all
of which are County properties as further described in Exhibits “1”
through “12”, attached hereto and incorporated herein; and

WHEREAS, license agreements between the County and the State of
Hawaii were contemplated in the MOA to authorize the placement of any
emergency warning siren on County property; and

WHEREAS, the County has proposed lease agreements instead of
license agreements; and

WHEREAS, it is understood that effective July 1, 2014, Hawalii
Revised Statutes (“HRS”) Chapter 128, which is cited in the MOA, was
repealed and replaced by HRS Chapter 127A, and that specific provisions
of HRS Chapter 128 cited in the MOA are clearly addressed in HRS

Chapter 127A; and



Resolution No.

WHEREAS, pursuant to Section 3.40.040, Maui County Code, a
lease of real property exceeding five years must be authorized by the
County Council by resolution and may be so authorized when such longer
period is deemed necessary, is in the public interest, and is for the use of
any agency of the State; and

WHEREAS, the twelve leases attached hereto fulfill the MOA and
serve the public interest by improving and expanding emergency and civil
defense communications in times of disaster or national emergency; and

WHEREAS, the twelve leases will remain in effect until such time as
either party provides reasonable written notice to terminate the lease; now,
therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Mayor and the Director of Finance or their authorized
representatives may execute these leases; and

2. That certified copies of this resolution be transmitted to the
Mayor, the Emergency Management Officer, the Director of Finance, the

Director of Parks and Recreation, and the Corporation Counsel.

APPROVED AS TO FORM
AND LEGALITY:

%&/\ Hisg ()(B\MN

JERRIE L. SHEPPARD
Degputy Corporation Counsel
County of Maui

2016-0309




MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAI'I

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this [4 ™ day of

: 2014, by and between the COUNTY: OF MAUI, a municipal corporation of the
sﬁ of Hawai', whose address is 200 South High Street, Wailuku, Hawaii 96793
("COUNTY"), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Diamond Head Road, Honolulu, Hawai 96816 (“DOD"), and the STATE OF HAWATT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimoku Building 1151 Punchbowl Strest, Honolulu, Haweii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties™).

The purpose of this MOA is to coordinate the implementation, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Warning System, together with
improvemeants, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY.

Hawei'i Revised Statutes (“HRS™) §128-2 defines a "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air raid waming services and communications, HRS §128-3
provides for the appointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of warnings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any liability
for death of or injury to persons, or property damage, as a result of any act or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNT'Y, by riutual consent, agree to jointly manage efforts
and projects undertaken to fulfill the responsibility for the installation, maintenance and control
of such wamings and devices. .

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)



1. DOD's respoﬁsibilities:
a. Maintain a list of proposed locations for sirens and related equipment,
b. Participate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concurrence.

d. Seek appropriations for siren warning projects on behalf of the COUNTY, and
where such appropriations are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiate a License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

f. The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shall include:

1) DOD’s contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit end any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than §1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liebility to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
authority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days' prior written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit,

4) DOD’s contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the

commencement of the contractor’s activity under each right-of-entry
permit,
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
governments in performing its work at each siren site.

2. COUNTY"s responsibilities:
a. Identify, review and approve the proposed location of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals.

¢. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City govemments in performing its siren
project activities,

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

f Grant DAGS, DOD, and their contractors a license to install, operate, and

maintain sirens and related equipment on the siren sites approved by the
County.

g Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS' responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination

support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant's
fees, prepare the design contracts and make payments using funding
appropriated for this purpose,

c. Oversee the design, bidding, and construction phases of the work in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.
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d ‘When overseeing design and construction phases of work for the DOD
sirens and related equipment:

1) If a siren site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
siren from the State Department of Land and Natural Resources.

2) DAGS' consultants and contractors will process a right-of-entry
permit for the installation of the siren and related equipment at
each siren site.

3) DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
covering bodily injury and property damage with limits not less
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual liability to
cover liability assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any governmental authority. All required policies of insurance
shall name the COUNTY,, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS?’ consultants and contractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5) DAGS?’ consultants and contractors shall restore the siren site to a
condition that is substantially similar to that which existed prior to
the commencement of the contractor's activity under each right-of-
entry permit,

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY governments in performing its work at each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken,
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5. Termination. Any party to this MOA shall have the privilege, with or without cause,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in

advance of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year

mentioned above.

RECOMMEND APPROVAL:

st
ANNA FOUST

Emergency Management Officer
Mani Civil Defense Agency

APPROVED AS TO FORM

s

CALEB ROWE
Deputy Corporation Counsel

APPROVED AS TO FORM:

Deputy Attorney General

APPROVED AS TO FORM:

Deputy Attorney General

COUNTY OF MAUI

M. ARAKAWA
Mayor

STATE OF HAWAT]
DEPARTMENT OF D

By

SE
DARR?ITI] . WONG 0

Adjutant General

STATE OF HAWAI1
DEPARTMENT OF ACCOUNTING AND

SERVICES
B :

DEAN SEKI
State Comptroller
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA107 Lae Park

TIUS LEASE AGREEMENT entered into this dayolt - 200
by and between the COUNTY OF MAUL a political subdivision of the State of Hawail. whose
principal place of business and mailing address is 200 South High Street. Wailuku. flawaii
96793, hereinafter referred o as "essor.” and the STATE OF HAWAIL by its Department of

Defense. whose address is 3949 Diamond lead Road. Honolulu. Hawaii 96816, hereinafter

referred 1o as "Lessee.” and collectively referred 1o as the “Parties™.

1

WITNESSETILE

H

WHIEREAS. the Parties entered into a Memorandum ol Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation. including planning. design and construction. of Hawall State bmergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WIHEREAS. the MOA provides that Lessce shall initate a License Agreement with
[ essor 1o address the specific issues for existing and new siren sites: and

WIIEREAS. Lessor desires the instrument for this purpose be composed as a grant of a
[ case of Real Property. pursuant to Maui County Code Sections 3.40.020 and 3.40.040. instead
ot a License: and

WIHEREAS. Lessor is the owner or manager of a certain parcel of land identified and
approved as a jocation for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA. which parcel 1s ‘dentified as Lac Park. TMK: (2) 2-3-003:060

(por.). more particularly described in Exhibit "A". attached hereto and made a part hereof: and

 EXHIBIT " _L."
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WHEREAS. lessee desires to Lease a portion of the parcel identificd. hereinafier
referred to as the "Siren Site™. for the installation. operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1). to provide civil defense disaster
warnings and communication. together with improvements. equipment. facilities  and
appurtenances related thereto as more particularly described in [xhibit "B", attached hereto and
made a part hereof and

WIEREAS. Lessor does not object to granting Lessee a non-cxclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
[:xhibits attached hereto:

NOW. THEREFORE. in consideration of the mutual covenants and agreements scl forth
herein. Lessor does hereby grant a lease of County Real Property to Lessec. and I.cssee hereby
accepts said lease. on the terms and conditions set forth below and in Exhibits "A". "B3" and "C".
attached hereto and made a part hereol.

1. Purpose of Lease. 1t is mutually aorced and understood by and between the

o

Partics that the primary purposc for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergencey.

2. Grant of [ease. Lessor hereby grants [essee a revocable non-exclusive Lease o
install. operate and maintain a civil defense. disaster, emergency warning  siren  and
communication device. together with improvements. equipment. facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment™) in the Siren Site within Lae Park, and
the right of ingress to and egress from said Siren Site and Equipment. This [.case shall not be

construed to include the granting of any permanent rights, ownership, title, or cascments in the

parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the equipment.

g
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STATE OF HAWAI )

COUNTY OF MALUT )

On this day of . 20__. before me personally appeared ALAN M.
ARAKAWA. 10 me personally known. who being by me duly sworn. did sav that he is the
Mayor of the County of Maui. a political subdivision of the State of Hawaii. and that the seal
atfixed to the foregoing instrument is the lawful seal of the said County of Maui. and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter: and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WIHEREOF. I have hereunto set my hand and ofticial seal.

Notary Public. State of Hawaii

Print Name:

My commission expires:

| NOTARY PUBLIC CERTIFICATION

| Doc. Date: # Pages:

Judicial

Notary Name: Circuit:

- Doc.

| Description:

Notary ‘
Signature: |
Date:

-6-
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Owmership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8 Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

8. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

autherized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13,  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14.  Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafer coliectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) eny
hazardous substance, or (b) producis or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or acrass the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii)  County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be aobligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself the futl use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

Page 23 of 337



that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWERN THE
COUNTY OF MAUT
AND
STATE OF HAWAR]

This MEMORANDUM OF AGREEMENT ("MOA"), entered tnto on this J ™ day of

M_u,bymdbdmmCWNTYOFMAMImmﬁdpdeupmﬁmof&
ﬂwmmmn 200 South High Street, Walluku, Hawati 96793
("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENE, whose address
is 3349 Dismond Head Road, Honoluly, Hawail 96816 ("DOD"), and the STATE OF HAWAIT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimoi Building 1151 Punchbow! Street, Honolulu, Hawsii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties™,

mmofﬂﬂsMOAhmmﬁmhmcmhchﬁngplmﬂngm

Additionally, HRS §128-18 grants the S‘I‘A’I‘BmeOUN‘rYﬁnmmmwlhbiﬁty
mm&«mmmmmmulmhdmmwmmh
md&mﬂmwhm&dﬁummmm&qtalmm

APPENDIX (1)
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1. DOD’s responsibilities:
e Maintain s list of proposed locations for sirens and rolated equipment.
5. Participate in meetings with the COUNTY to discuss proposed siren sites,
¢ Submit listings of proposed siren sites for review and concuence.

d mwhmmmmmmdmmm,m
where such appropristions are made, fund the design and construction of the
sirens and relsted equipment,

FOR COUNTY CONTROLLED SITES:

e. Initiate a License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

£ Thlkmmmnﬁﬁmdmhhmmm
repair and meaintenance of the sirens and related equipment shall include:

1) DOD’s contractor shall obtain a right-of-entry permit for the
instaliation of the siren and related equipment at cach siren site,

Z) DOD shall require its contractor to procure and maintain, during the
Bfeofuchdﬂncfmpumhuﬂmmw
Wmmwmwmm
property damage with limits not less than $1,000,000 combined
mnuﬂtpummdhduﬁngh&nmm:
(l)mmmmbmmmm&w
entry permit; and (2) all insurancs that may be required under the
hwu.mdimmmlaormmnfmmvmml
suthority. All required policies of insurance shall name the
COKMY.DOD.DAGS.MMMndWM
employees and agents as additional insured and provide that the
puﬂcywﬂlnothacmkd.mmimd.hpnd.wmmydmpd
without 30 days’ prior written notice to the County.

3) DOD'lmmdnllmlinﬁnndmdndmmtnbepthe
mmomﬂinghd:mﬁuchnndu&hpuhﬁcmm
the tarm of the right-of-entry permit,

4) DOD'lwmmem:hﬁmdtehleonﬁﬁmﬂmh
mhsmﬁnﬂydmﬂnrmﬂmwhichadmdpjm-mthe
mmmmdhmm:nﬁvnymhmhﬁm-ofmy
permit.

QW-IW-IWI\TW COM-Binie MOA 9-13-11 editad sipuaturs page.doe

Page2 of §
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5) DOD, its officers, employess, agents, contractors, and subcontractoss
shall comply with and satisfy all applicable stemtes, ardinances,
rules and regulations of the Federal, State snd COUNTY
govemments in performing its work at each giren site.

2. COUNTY s responsibilities:

2. Identify, review and epprove the proposed location of the siren sites

b. Aaﬁnwﬂh&emﬁmﬁmmﬁmmmmmm
the giren site approvals.

c. PnﬁeipmwiﬂlDODandDAﬂsinﬂnlimsﬂmlmmm

ghall comply with and sstisfy all applicable statutes, ordinances, rules and

Wmdupmmmmmmmmm
project activities,

FOR COUNTY CONTROLLED SITES:

e Rzﬁmmdmmecmmmmﬂmmvuedbybonforh
installation of the sirens and relsted equipment.

£ GanAGS.DOD.mdem:Hmtohmlemd

mdmninnhmsmdrdmde@ﬂpmmtonﬁnmmwwm
County,

g hmxiﬁxt—of-«ﬂypumiumDAGS'mdDOD'lmmﬁrmwd
siren sites.

3 DAGS" responsibilities are as follows:

2 Provide DOD staff with technical services and overview coardination

suppost for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consltants, negotiate and approve the consultant’s
Mmﬂnmmﬂmdmhmmmﬁmdh
sppropriated for this purpose.

& Overeoe the design, bidding, end construction pheses of the wozk in
sccordance with all applicable regulstory requirements. Prepare the
payments.

CADOCUME~I\COUNT Y-~ I\LOCALS~ I\ Temg XPrpwias\imal COM-Btxia MOA 5-13-11 oditad slgaatars pags.dos

Pege3 of §
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4. When overseeing design and construction phases of wosk for the DOD
sirens and related equipment:

1) Ifa siren site is located on State-owned property, DAGS shall be
mpomihkﬁnmhmitﬁnammmm(onMofDOD)ﬁrﬂn
mmmmw«mmwm

2 m&’mhmﬂwwmm;ﬂmm
p«mﬁh&wﬁmﬂhmmmmmn
each siren site,

3) DAGSlhﬂluquixeiumﬂnmmdmmpommd

policy will not be canceled, terminated, lapsed, or materially

4) Dm'wmmmmmwmmmm
mmbqﬁnmmnmdhgﬂnmmdmdwuﬂaﬁﬂx
public use during the term of the right-of-entry permit.

) DAGS' consultants and contractors shall restore the siren site to a
Mﬁmﬂmhwym:mhwmhmmn
hwdhm:ﬁmymdumw
entry permit,

6)  DAGS, its officers, employees, agants, consultunts,
and subcontractors shall comply with and setisfy all applicable
statutes, ardinances, rules and regulations of the Federal, STATE

and COUNTY governments in pecfirming its work at each siren
atta,

4  Modifications. Any extentions, changes or alterations to this MOA shall be
tgreed to by all affected parties in writing before being undertaken,

mnmm—nmw COMAiate MOA 9-13-11 wdltad sipvsers pege doc
5
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3. xmmmmmhummmwmmwmmwmm
tocmedumulthhMOAntmyﬁmnpmwﬂMmﬁecshmﬂﬂﬂy(W)dmin
termination.

COUNTY OF MAUL
M. ARAKAWA
RECOMMEND APPROVAL:
Lobopupntt. §5
ANNA FOUST
Emergency Management Officer
Maui Civil Defense Agency
APPROVED AB TO FORM
m%‘;
CALEB ROWE
Deputy Comporation Counsel
S8TATE OF HAWAM
DEPARTMENT OF
APPROVED AS TO FORM: ”E’B
Vst By
Deputy Attorney General DARR . WONG
Adjutant Genzral 0
STATE OF HAWAIT
DEPARTMENT OF ACCOUNTIN
APPROVED AS TO FORM: wsmvms G AND
Deputy Attorney General SEKI
State Comptroller

CADOCUME- NCOUNTY- I\LOCAL 8- INTempX Pyrpwisshfined COM-Biata MOA 8-13-11 sdited siguaeirs pagn oo

Page 5 of §
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA 111 St. Theresa Church

TIIS LEASE AGREEMENT entered into this _ day of 201

by and between the COUNTY OF MAUIL a political subdivision of the State of Hawaii. whose
principal place of business and mailing address is 200 South High Street. Wailuku. Hawaii
96793, hercinafter referred to as "Lessor.” and the STATE OF TTAWAIL by its Department of
Detense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinatiter
referred to as "Lessee.” and collectively referred to as the “Parties™.

WITNESSETH:

o2

WHEREAS, the Partics entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation. including planning. design and construction. of Ilawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui: and

WHEREAS. the MOA provides that Lessce shall initiate a License Agreement with
l.essor o address the spectfic issues for existing and new siren sites: and

WIEREAS! Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of'a License: and

WHEREAS. Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation. operation and maintenance of an emergency warning
siren as specified in the MOA. which parcel is identified as St. Theresa Church, TMK: (2) 3-9-
009:013 (por.). more particularly described in bxhibit "A", attached hereto and made a part

hereot: and
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WHEREAS. Lessee desires to lease a portion of the parcel identified. hereinafler
referred to as the "Siren Site™. for the installation. operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), 10 provide civil defense disaster
warnings and communication. together with improvements. equipment. facilitics and
appurtenances related thereto as more particularly described in Exhibit "B". attached hereto and
made a part hereot: and

WIHEREAS. Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Stte provided Lessee fully complies with the terms and conditions set forth below and in the
l:xhibits attached hereto:

NOW, THEREFORE. in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee. and [ essce hereby
accepts sald lease. on the terms and conditions set forth below and in Exhibits "A", "B and "C".
attached hereto and made a part hereof.

I Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Tessee a revocable non-exclusive Lease to
stall. operate and mainain a civil defense, disaster. emergency  warning  siren and
communication device. together with improvements. equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment”) in the Siren Site within St. Theresa
Church, and the right of ingress to and egress from said Siren Site and Equipment. This Lease
shall not be construed to include the granting of any permanent rights. ownership. title, or
casements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment,
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STATE OF HAWAIL )

) SS.
COUNTY OF MALL )
On this day of - 20___. before me personally appeared ALAN M,

ARAKAWA, (0 me personally known. who being by me duly sworn. did say that he is the
Mayor of the County of Maui. a political subdivision of the State of Hawaii. and that the seal
atfixed to the foregoing instrument is the lawlul seal of the said County of Maui, and that the
said instrument was signed and scaled on behalf of said County of Maui by authority of its
Charter: and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF. [ have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

P Doce. Date: # Pages:
| - Judicial
Notary Name: / ~ Circuit:
Doc.

- Deseription:

Notary
Signature:

Date:

-6-
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BETWEEN THE

COUNTY OF MAUT
AND
STATE OF HAWAT]

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this [ ™ day of

2014, by and betwoen the COUNTY OF MAUY, a municipal corporation of the
Eﬁofammmmm 200 South High Street, Wailukn, Hawsii 96793
("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whoso address
is 349 Dismand Head Rosd, Honolulu, Hawaii 96816 ("DOD"), aud the STATE OF HAWAFT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimolas Building 1151 Punchbow] Street, Honoluln, Hawai'i 96313 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred o 88 “Parties™),

meweofthisMOAhhwmdhmﬂwimp&mmMudhgplmﬁngdd@

Hewaii Revised Statutes (“HRS™) §128-2 defines & "local orgenization for civil definse”
mmmmmmmmmmmmmmm

Additionally, HRS §12&18mmSTAmmd00UNrYknmmnyﬁmmyﬂlbﬂiw
fmdenﬂ:cfmhjmymmormdmgunmkofmymmomhdminﬂw

mof&emplwmmuhﬂnpmddnﬁmmmmmml exeept
in cases of willful misconduct, 2

The DOD, DAG,mdﬁmCOlmTY.bynhnndcomm,a@umjoimlymmmeﬁbm

mmjmwwmmwwhhMWMWl
of such warnings and devices, .

Nowmomhmmwmmmmmmm
made, the Parties do hereby agree 23 follows:

APPENDIX (1)
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d mmmmmmeﬁmmmm
sirens and related equipment:

1)) Eammmmmwmmm ahall be
responsible for submitting an easement (on behalf of DOD) fix the
siren from the State Department of Land and Natwral Resouress,

Z)  DAGS' consulterts end contractors will process a right-of-eniry
M&mwﬁmwmmmmqﬁmg
ezch afren site.

) DAGS shall require its consultenis and contractors to procure snd
maintain, dusing the life of cach right-of-entry permit and amy
extensions thercof, comprehensive general Hability insurance
covering bodily injury and property demage with limits got less
than $1,000,000 combined single limit per occurrence and
hclndhgﬁeﬂoﬂowingm:ﬂmﬂ)mmwmyw
wmmtylmdmduhdm-ofmymmm
products and completed operstions coverage; and all ingurance that
may be required under the laws, ordinances oz rules or
of ety govemmental authority. All required poticies of insurance
hall name the COUNTY, its elected and appointed officials,
employees and agents s additional insured and provide that the
changed without 30 days’ peiar written notice to the COUNTY.

4)  DAG® consultants and contractors shall maintain and exercise due

care to keep the area surrounding the siren site clesr and safe for
public use during the term of the right-of-entry permit.

)] DAGS'mmlmmdmmmmnme&emmma
mmummmmmmmm
mmmmdmmw-mmmw
entry permit.

§)  DAGS, its officens, employees, agauts, consultants,
statutes, ardinances, rules end regulations of the Fedoral, STATE

;‘;Wmmhmmmwmawhm

Modifisstions. Any extensions, changes ot alterations to this MOA shall be
agreed to by all affected parties in writing befure being undertaken.

m‘m“lmm ARSI hdlinel ng_u.lw - 3

Paged4ofs
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA112 Kalama Park

THIS LEASE AGREEMENT entered into this day of , 201 ,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor,” and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee,” and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Kalama Park, TMK: (2) 3-9-005:052

(por.) more particularly described in Exhibit "A", attached hereto and made a part hereof; and

IT [ _é_u
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2, Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Kalama Park,
and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not
be construed to include the granting of any permanent rights, ownership, title, or easements in

the parcel. Lessce shall obtain Lessor’s approval of the final location for siting of the equipment.
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STATE OF HAWAII )
) SS.
COUNTY OF MAUI )

On this day of ., 20___, before me personally appeared ALAN M.
ARAKAWA, 10 me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
aflixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, T have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:
Judicial
Notary Name: Circuit:
Doc.
Description:
Notary
Signature:
Date:
-6-
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SITE PHOTOGRAPHS

DATE: 10/9/2006
ISLAND: Maui

SITE NUMBER: 112

SITE NAME: Kalama Park

iy

Proposed siren site facing east across South Kihei Road toward Kihei Kalama
Village Mall.
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial instailation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so
authorized.
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1. Insurance. Lessce shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
51,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employces and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14, Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafier collectively referred to as “hazardous substances™.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to [essee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; )
reémove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) swrrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessce shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor's activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemned a default of
this Lease.

iii)  County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses mcurred in

\
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attormey fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf,

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and casements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee's operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUY
AND
STATE OF HAWADI

This MEMORANDUM OF AGREEMENT ("MOA"), entered into ca this J ™ day of
2014, by aud betwoen the COUNTY OF MAUI, s municipal corporation of the

Eﬁofﬂwd‘l,whounddrmh 200 South High Street, Walluky, Hawai 96793
("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawai 96816 (“DOD"), and the STATE OF HAWAF]
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose addross fs
Kalnimolu Building 1151 Punchbow! Street, Honoluln, Hawai'i 96813 ("DAGS") (COUNTTY,
DOD, sud DAGS collectively referred to as “Partics”),

mmpmeofﬂﬁaMOAhhwordmmeimPlcmm planning, design

including
mmnﬁmﬁmwdﬂmmmmsmwmm with
improvements, equipment, faciliti ‘ummmmmzl@:lm

Additionslly, HRS glwllmmSTAHMdOOUMYimmmityﬁmwﬂnbiﬂty
fordadhafmhjmyhpmx,mmdmnuumﬂtofmynmomhdminﬂn
md&emﬂwmmm’mﬁhmadﬁummmswu&m

APPENDIX (1)
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L. DOD’s responsibilities:
[ m.mammhmmmm
b. mmmmmmmmmmm
c mwdmmmuhmmm

FOR COUNTY CONTROLLED SITES:

e mm-mwmmmmmmm
mmnmmmmm

14 mmmmmﬂﬁmdmhﬂnwm
mmmaummmmmm

1) DOD':mMMnWthh
mdmmummummm

3) M'lommmmmﬂuhmbhqﬂn
area hhihchlﬂnkﬁxmbﬁcm
o o o o o ke
4) DOD'lmﬁlnmhﬁudhwlmdiﬁmhh

dmil-mﬁlwhiehndndpdubh
Wof&cmwsmwrdw
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c. hmmnwmnmhmmmmm
d. The COUNTY, its
shall comply with and mwmw

sppeopriated for this purpose,

Oversee the
m%nﬂmn-udﬂnm‘:

conatruction contracts and make
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sirens and related

1)) Knhmhhmdmw”m.bmsduuu
responsible for & casemant (0n behalf of DOD) for the
siren from the State of Land snd Natural

3) DAGBinnmihmhmndmtomnd

ﬁﬂmhmw,w materially
mmmmmmmu:.com.

4) M’demmmmdnh

care to hnmhhﬁmdhdumd-htr
mm‘“'ﬂnﬁhwm

Medifications. WWM«W&MMGAMh
wmwmmmhwmwm
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5. ZTermingtion. Awmm&hMOAshmhmﬂnMwhhmwﬂbmm

tocneelcmulﬂﬂ:MOAutmyﬁmaupmwdmnmﬁeestﬂﬂnyGO)daynh
sdvance of such termination,

NWHMSSHERBOF.&:M&W«W&&MOAMMW.M&,MM
mentioned above,

RECOMMEND APPROVAL:
ANNA FOUST
Bmummewoﬁw
MmﬂCMlDMeAscncy
APPROVED AS TO FORM
AND 4
CALEB ROWE
Deputy Corperation Counse}
STATE OF HAWAT
DEPARTMENT OF SE
APPROVED AS TO FORM:
Deputy Attorey General IBJyARR
STATE OF HAWAIT
DEPAR'IWTOFACCOUN‘INGAND
APPROVED AS TO FORM: w
Deputy Attomey General SEKI
State Comptroller

mmmmw-lmmnrmmmm §-13-11 adtied sigeneurs pege doo
Page 5 of 5
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA 113 Kamaole Park

THIS LEASE AGREEMENT entered into this ___dayof L2010

by and between the COUNTY OF MAUIL, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred 1o as "Lessor," and the STATE OF HAWATII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui: and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a VIV,iccnse; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified Kamaole Park, TMK: (2) 3-9-003.030

(por.). more particularly described in Exhibit "A", attached hereto and made a part hereof: and
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (sce Appendix 1), to provide civil defense disaster
warnings and communication, together with  improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof: and

WHEREAS, Lessor does not object to granting Lessec a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto:

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof’

l. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is (o improve and expand emergency and civil
defense communications in times of disaster or national emergency.,

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease (o
install. operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Kamaole
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA113 at Kamaole Park ".

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this [.case upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
D
C&mwmw WJ{‘)%”‘WW ' ) By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer [ts Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

Q% QXNOM&

E L. SHEPPARD

D(,. ty Corporation Counsel
2016-0309

MALL3
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STATE OF HAWAH )
) SS.
COUNTY OF MAUI )
On this day of 20___, before me personally appeared ALAN M.

ARAKAWA, (0 me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the Sate of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, T have hereunto set my hand and official seal,

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:
Judicial
Notary Name: Circuit:
Doc.
Description:
Notary
Signature:
Date:
-6-
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SITE PHOTOGRAPHS

DATE: 11/14/2006

ISLAND: Maui
SITE NUMBER: 113
SITE NAME: Kamaole [Park ]

Existing siren to
be removed. This
siren appears to
be in the Caunty
right-of-way.

Existing siren facing northeast. Siren located near the parking lot of Hawaiian
Natural Foods 2411 S. Kihei Road.

Propased
replacement
siren location

Proposed siren site facing south along S. Kihei Road toward Wailea.
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DATE/TIME: 11/14/2006 7:10am

ISLAND: [ ]KAUAI [ ] OAHU [ x ] MAUI [ ] MOLOKAI
SITE NUMBER; 113

SITE NAME: |Kamaole Park ]

N 20 23'10.349
W 156 26' 48.252

[ IN-Add New
[ x] E - Upgrade Existing [(1 as the highest)
A - Choose Alternative [1

(new site)
TMK: 239005030
Name: State of Hawai'i, |EO 822 to County of Maui, for a
Address: park
Phone: 891-2456

Contact Person: Ma KieltV Parks District Supervisor

[ ] B-Bare [x] SA-Sand [ 1F-Flat
[x] G- Grass []S-Silt [x]SL - Sloped
[]1T-Trees [ ] C-Clay [ 1ST - Steep
[ ] S-Shrubs [x] CO - Coral
[ ] Other [ ] R-Rock
Other
[] Yes 1O - Omni Sinclair or equ [x] H2
[x] No [x1Y - Yagi to Puu Nianiau, N: 20 46’ 43", W:

156 14' 51"

[ IMOD 3012H ( ) unit
[ 1MOD 3024H ( ) unit
[ IMOD 6024H ( ) unit

x ] Other MOD 4016H ( 1

)
[ IDSA 121 () unit
[ 1MOD 6048H ( ) units

unit

[x] Solar Energy [ ] Kauai Island Utility Corporation

[ ] HECO [ ] Hawaiian Telcom
[ ] HELCO [ ] Oceanic Time Warner Cable
MECO Other (specify)

e e ———

New site to be along S. Kihei Road in the southern portion of
Kamaole Beach Park 1, roughly centered between two large Keawe
trees. Site is to the north of the Kamaole Park 1 sign. Site is clear
of electrical wiring. Need to tone for underground utilities. Cabinet
to face south; New site address is on the 2300 block of S. Kihei
Road. Total Parcel Area: 2.983 acres. Soil type: Jaucas Sand 26-
80 inches (NRCS 1932). Onsite conditions may vary. Existing
siren street address is 2411 S. Kihei Road (existing siren is on
private property, and since the sidewalk has been installed there
have been problems with this site).

Existing siren site: Assume siren to be within the road ROW.

[ TLANAL [ THAWAII

[ x ] Public Road [ ] Guardrails

[ ] Gates [ ]No Road
Fences

[ ] Streets/
Right of Way [ 1 None

[ x] Park [ 1 CDUA

[ ]Public [x] SMA
Private

[ x] R - Residential

[ ] V-Vacant Land

[ 1 AG - Agricultural

[ ] CO - Conservation
[x] C-Commercial
[x] H- Hotel

[ ] GC - Golf Course

1 I'- Industrial

] S - Schooi

] PK - Park

1 PS - Police Station
] FS - Fire Station

] HO - Hospital

[ ] O-Other

20 " from the outer edge of the curb
(roadside)

14 feet from the edge of the sidewaik (inner,
ark side)

150 feet from condominiums on east side of S.
Kihei Road

22 feet from the utility pole with light on west
side of S. Kihei Road

56 feet from street crossing sign

41 feet from WARNING STRONG CURRENT
sign on west side of S. Kihei Road

Pis. Indicate which equipment to be salvaged, where
to be salvaged, and whom to be salvaged by.

All electronics, mechanicai relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bidg 90
Attn: Assistant Telecommunications Officer
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COVENANTS, TERMS AND CONDITIONS

L. Bjmmmmm.ummymmmdmaﬁminﬂn
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Eguipment. The initial installation of the Equipment shall be comprised of a sojar
powered siren attached to a composite pole as shown on Exhibit *B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. W&mﬂ!&m Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site,

4, Damage. Lessce shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems,
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. I&M‘YM&AQ@QHQ&M& If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance, Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof Placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.
8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Leasec whatsoever in connection with

this Lease or the Siren Site.
9. Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014, In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed 1o by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waijver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessce shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual Hability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12, Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14.  Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any govemmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the Storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance asa
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee sha]l give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee's ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; ®)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which hag become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease, The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15. Immggnmmmm This Lease and all of Lessse's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease,

iif)  County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attomeys’ Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

2]l.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf,

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvemnents made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAT'I

This MEMORANDUM OF AGREEMENT ("MOA"), cutered into on this [ ™ day of
2014, by aud between the COUNTY OF MAUT, s municipal corporation of the

Eﬁammmu 200 South High Street, Wailuku, Hawat; 96793
("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENRE, whoss sddress
is 3949 Diamend Head Road, Honolulu, Hawii 96816 ("DOD"), and the STATE OF HAWAT]
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose addross s
Kalanimoku Building 1151 Punchbow! Street, Honoluln, Hawefi 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referrod to a5 “Parties™).

deﬁaMOAhhmmwwmmdﬁp
mmmmﬁmsmmmmsmwmsmwm
MWW«MWWMCMNM
equipment”™), throughout the COUNTY.

Additionally, HRS §lz&lsmﬂn8TAmmeOUMYmmtyﬂmnyﬂubmty
fnnhnhofmhjmyhmormdmp.uamhofmmwmminh
mdmecmﬂmuhhpuﬁmddﬁummwmmu&m

ThnDOD.DAGS.mdﬁeCOUNW,bynhmdcomt,mmJohﬂymmeﬁom
mdpmjoctsmdoxukmwfnlﬂnﬁnmpondhimyfuﬂnmmﬁm, and oontro]
of such wamings and devices, .
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L. DOD's responsibilities:
(X Mﬁnalinofpmpondhaﬁomfotdrmmdmlmdeqnim
b. Wmmmmm%mﬁmwmm
¢ Submit listings of proposed siren sites for review and concurrence,

d mwwmmmmmwﬁmwum.m
mmwﬁmmmwmwmmondm
i equipmen.

FOR COUNTY CONTROLLED SITES:

e. Initiate & License Agreement with the COUNTY wisich will address site
specific issues for existing and new siren sites,

£ mLhmmmndiﬁmufmﬁntbeinmm,opmﬂm.
mmwaummmmmm

1) DOD'nmmlhllobhinaﬂdn-of-mypumitfwﬂw
Mwmmmmmnmmm

2) DODMmmmmmmpmmd maintain, during the
m«mdmwmmmmmw
Wmmmmwmm
property damags with limits not less than $1,000,000 combined
dngieﬂnﬂtpuommmdhdndhgh&uowhgm:
(I)WWMWWWWMMW
mﬁypumit;mdﬂ)aﬂhmmﬂﬂmbemmdmﬂcrh
hum&mumnﬂuunﬁdmdmmmm
autharity, All roquired policies of insurance shall name the
COUNTY.DOD.DAGB.MMMNI!W
mmmmummmmmm
policywﬂlmtbemhd,wmimd.hpud.uwmychmpd
ﬁmmm'mmmmmm.

3) DOD'IMMMmmmdummbupﬂn
area !hedrmﬁmchnndufefmpnbﬁcm
et afhe it o g e, s

9) DOD'uonumdnnm:ethnﬁmnimmawndiﬁmdmh

mbumﬁnnylhnilutoﬂm%e:dmdpiortothe
commmmofthceonmmr'ucﬁvhymwhtiﬂn-ofmy
permit,

mqmum-lmwcm-mm&ml“mm
Page2 of §
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COUNTY’s responsibilities:
s M.mmmmpwmdumm

b. Assist DOD in the i
Fopriited mmmmummm

. Participate with DOD and DAGS in the sircus final acceptance procoss.
d. mmﬂm-hoﬁmmmmmm

Mwmuwﬂwmmmu
Wmcfh?dmmﬂdﬁvahmmm

FOR COUNTY CONTROLLED SITES:

e Review and approve the construction provided
demmm@’:m 1 DD fr ta

£ GmDAG&DOD.MMm:MnMM
mmmwmuhmmmw:

& :mem'mmb’-mhw

DAGS'mMﬁumnwm:

a mmmmmmmm

support for the "
mWﬁMhmum

b m&ﬂnmmm
s, o spprove the consultant's
mh?mﬁmmmﬁm

c Ovmutheddp.bﬂdundmmm
scocrdance wht all applcaie rgulatory e, oL
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d. mwmmmm&m&mw
sirens and related equipment:

1 nnmmhmmwm.nm shall be
rupondbhfmﬂhﬁtﬁmmmm(onhwfofmmﬁrﬂn
mmmmwwwmmm

2 m@'emﬁmmdwmwmmlﬂm-of-m
pmﬁﬁxhwﬁmofﬁemmmwn
each siren site.

3) DAGsmﬂmqﬁammﬂmumdmmmmumd
mtinhh,duingﬂnliﬁofnchﬁm-of-mpmhmdm
comprehensive inmurance

officials,
mp&omndwulddﬁmmmdmidcﬂmh

pdicyﬂﬂmtbcmwm materially
WWMW’MWW:&:COUM’Y.

4) Dms'mmmmmmmmdmmmm

mmbepﬂnmmmudhgﬂnm:iudwnﬂmﬁr
publicmadnrlngﬂnhnofﬂnﬁght-of-mtypumit

;: governments in performing its work et each siren

4 Modifications. mmwmmmmuoamu
upecdtnhydllﬁ’ecudpu&ulnwﬁﬁnghefozebdngw

mmnmnm-lm&mmmmm-uumm
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s Tennination. AwmbﬁsMOAMhmhpdﬁha.dﬁuﬁMm
mmdcmdﬂﬂnMOAunyﬂmmwmmmevM)Mh
termination.

COUNTY OF MAUI
M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
ANNA FOUST
Emergency Management Officer
Mxui Civil Defonse Agency
APPROVED AS TO FORM
s
CALEB ROWE
Deputy Corporstion Counsel
STATE OF HAWAN
DEPARTMENT OF
APPROVED AS TO FORM:
vl By
Deputy Attorney General DARR' WONG
Adjutant General
STATE OF HAWAI
DBPARWTOFAOCOUNTNGAND
APPROVED AS TO FORM: Wi_.
Deputy Attomney General SEKI
State Comptroller
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA 114 Kilohana Park

THIS LEASE AGREEMENT entered into this day of , 201

b

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor,” and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Kilohana Park, TMK: (2) 2-1-
008:097 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof; and
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Kilohana
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements
in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A" 18
hereby officially designated as "Siren Number MA 114 at Kilohana Park”.

4, Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
clects to lerminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justitying a shorter period.

3. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof,
IN WITNESS WHEREOT, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUL
U RV tzﬂ:;&w,vw;m - By

ANNA FOUST
Emergency Management Officer
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

QA Draygpund,
JEtiZm L. SHEPPARD
Depfity Corporation Counsel
2016-0309

MA114

ALAN M. ARAKAWA
Its Mayor
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STATE OF HAWAI )
) SS.
COUNTY OF MAUI )

On this day of ,» 20__, before me personally appeared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and oflicial seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date; # Pages:
Judicial
Notary Name; Circuit;
Doc.
Description:
Notary
Signature:
Date:
-6-
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COVENANTS, TERMS AND CONDITIONS

L Right to Coustruct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. BMMM@W Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance, Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease,

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site,

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on J uly 1, 2014. In consideration of this mutual
understanding:

a, Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval,

b. Legsee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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1. Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual Liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12, Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14, Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinaficr collectively referred to as “hazardous substances™.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authoritics; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time ag
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iif) County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

"
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWATI']

This MEMORANDUM OF AGREEMENT ("MOA"), catered into on this [ day of
M&WﬂMhWWW-WMdh
of Hawa, whose address is 200 South High Street, Walluk, Hawsii 96793
("COUNTY), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whose addross
is 3949 Disenond Head Road, Honolulu, Hawai't 96816 (“DOD"), and the STATE OF HAWATT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address Is

Kalanimol Building 1151 Punchbow! Street, Honolulu, Hawai 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as *Parties™),

demmAhhmhMmm
uman«u&mwms&uwmmwmw

Additionally, HRS §128-18 grants the ﬂAﬂMOOlM‘Yhmmnﬂtyﬁmwﬂtbmy
hudummmmmdnnunmhdwmumm&

mmmmﬁmmmmqhﬂn and control
of such wamings and devices,

Nowmomhmmathmmm
made, the Parties do hercby agree as follows:

APPERDIX (1)
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1. DOD's responsibilities:
o m.m«mmhmmnwm
b. Purticipate in mectings with the COUNTY to discuss proposed siren sites,
<. Submit listings of proposed siren sites for review and concusrence.

d mmhmmmmmxfdhcoum.m
mmwnmmnwmmah
oquipment.

FOR COUNTY CONTROLLED SITES:

e m-mwmummmmm
specific issues for existing and new siren sites.

£ mmwmammhmm
mmmﬁhmmmwmm

1) DOD'-mMMlﬂdn-of-mypmhhh
mammmmmuuﬁmm

2) DOD shall require its contractor to procure and maintsin, during the
mduwmmmmw
wmmmmwwmym
property demage with limits not Jess than $1,000,000 combined
mmmmmmumm
(l)m:mlﬁmbmmmdnhhw
mmmmﬂmumhmwm
mm«mumaqw
M.Mmdpdﬁudmumb
W.D@.DA&.“MM&WM
Wum-mwmmmm
mmmhmmmuww
wimwﬁyl'pdwmmubhcom.

3) M'lmﬂ‘nmm&ngumhhqh
area surrounding and public use during
the term of the right-of-entry permit, -

4) mw.mﬁlnmhﬁummlmdiﬁmﬂnk
Mﬂyﬁﬁhmhmmﬁubh
mumofﬂnmm'lﬁvuymhmhdm-ofm
peamit,

mqmmqmu-wmmsmmuh”
Page2 of §
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5) DOD, its officers, employoes, agents, contractors, and
mwmmmmmmw
rules and regulations of the Federal, State and COUNTY
governments in performing its work at esch siren site.

COUNTY"s responsibilities:

s Idcnﬁﬁ.mbwmdmﬂwmondbuﬁcndﬂnmm

b. Assist DOD in the coordination with site owners
the siren aite and communities to facilitaie

¢ Pumw[ﬁDODndDAGShhﬁunﬂulmm
d mcoumv.momm.mmmmm

regulstions edaral, govemments in performing its siren
FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction
ot o plans provided by DOD for the

£ Gmbmmb.ﬂﬂnkem:ﬂmohm and
mmmmmmmmmmﬁﬁu

8 Issue right-of-entry permits to DAGS® and d
prosgiany DOD’s contractor for approved

DAGS’ responsibilities are as follows:

& Provile DOD staff with tecknical services and overview cooedination

support for the implementation of DOD
o siren projects on COUNTY

b. mhmmmmmmmmm
Mmlndndnmundmhm funding
sppropriated for this purpose. e

sccordance with all applicablo regulatory requirements. Prepare the
payments.
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d.  When oversceing design and construction phases of work for the DOD
sirens and related equipment:

1)  Hasirensite is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
siren from the Stats Department of Land and Natural Resources.

2 mmdmmmaﬂﬂm
mu:;mmummmmmn
each siren

3) DAGBMuthmmndmmmnd
mmmm«nﬁwmmq
WMWMWW
covering bodily injury and property damege with limits not Jess
msnmmmmmmm
MhMMO)MWm
mﬂn&ﬂymﬂmﬁrhmm&m
mummwmp;ummu
mummmmm«mum
dmwm.mwmdm
shall name the COUNTY, its elocted and appotnted officials,
Wnﬂmuﬁdﬁn«lhmndndmvldohh
mmmummmumy
changoed without 30 days’ prior written notice to the COUNTY.

4)  DAGS’ consultants and contractors shall maintain and exercise due
care to keep the area suounding the siren sits clear and safss for
mhﬁcm&dn;dnmdbﬁm-dmm

5  DAGS’ consultants and contractors shall restore the siren site to 8
munmny-hm-mummmn
uw«mm-mmuw
entry peemit.

6) mes.mmcuphmmn.em
mmmmmmwmm
siatutes, ordinances, rulss and regulations of the Federal, STATE

ﬂmmhmmmuum

4 Modificstions. Any extentions, changes or alverations to this MOA shall be
agreod to by all affected perties in writing befors being tmdertaken

mmm-nmmmm&mnumm
Page 4 of 5
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S.  Teomination. mpmymmimmmmumm«mm
mm«mmmanmmmwﬂmmmmmmm
advance of such termination.

mwmssnmop.mmmm&hmmummmm
mentioned sbove, ‘

COUNTY OF MAUL
M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
ANNA FOUST
Emetgoncy Management Officer
Maui Civil Deferwe Agency
APPROVED AS TO FORM
2
CALEB ROWE
Deputy Corporation Counsel
STATE OF HAWAN
DEPARTMENT OF
APPROVED AS TO FORM:
v By
Deputy Attorney General DARR WONG
Adjutant Genersl
STATE OF HAWATI
DEPARTMENT OF ACCOUNTING AND
APPROVED AS TO FORM: Wi—_
Deputy Attorey General SEK1
State Comptroller

mmm—mmnmmwm#mnuw”h
Sofs
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA116 Kahului School Park

THIS LEASE AGREEMENT entered into this day of , 201

b

by and between the COUNTY OF MAUIL, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Kahului School Park, TMK: (2) 3-8-
007:041 (por.), more particularly described in Exhibit "A", attached hereto and made a part
hereof; and

EMHBIT &
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment”) in the Siren Site within Kahului
School Park, and the right of ingress to and egress from said Siren Site and Equipment. This
Lease shall not be construed to include the granting of any permanent rights, ownership, title, or
easements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA116 at Kahului School Park".

4, Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessece
clects to terminate this Lease upon giving reasonable writien notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

S. Additional Covenants, Terms and Conditions. Additional covenants, terms and

ALA

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
/«A\mbm}&hdx ; .

ANNA FOUST

Emergency Management Officer

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

AT
Wi 1. SHEPPARD
Dc, ty Corporation Counsel
2016-0309
MA116

ALAN M. ARAKAWA
Its Mayor
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STATE OF HAWAII )
COUNTY OF MAUI )

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawai]

Print Name:

My commission expires:

B NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:
Judicial
Notary Name: Circuit:
Doc.
Description:
Notary
Signature:
Date:
-6-

Page 153 of 337






o TiEHA

Page 155 of 337















COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems,
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. MMQMQME If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance, Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9, Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2)all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. MMJMMMM. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafier collectively referred to as “hazardous substances™,) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (i) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without Jimitation,

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16. Removal upon Termination. Upon termination or canceliation of this Lease,

Lessee shall, at its sole cost and €Xxpense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site 10 a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease,

iii) Q&smmmmm If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expcnscs incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws, Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county euthorities and shall observe al]
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

2l.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22, Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAI']

This ("MOA"), entered into on this J4 ™ day of

mORANDUMOIAGRnMINT
ﬁfofdl N&hﬂfmﬁ?ﬂ%ﬂﬂ#ﬂnmﬁﬂ%dh
the STATE OF HAWAN IuhDBP&A;?WOF i

DEFENBB.WhnnldM.
nsmnmuug;u,mm 96816 ("DOD”), and the STATE OF HAWAM

by its DEPARTMENT AND GENERAL address is

Kalanimokn 1151 Punchbowi Honol 3

DOD,ndDm :t:a, ulu, Hawei 9631 ("DAGS") (COUNTY,
mmdﬁlmhhmh including design

and wnw&w for the installation, control
of such wamings and devices. v o
Now RE, in ammmmmm
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t ThLiomlmwndiﬁmdm- installation, operation
mmwahmmm::wmm

1) mlmhﬂobﬁnlw-my
Wummmwmmﬂm
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3)

9

DAGS, its officers, employees, agents, contractors,
mmmmmm all
mmmhndmhﬂmdhmmm

Page 171 of 337



. otme,
mm«:mmmummmmm
$iven thirty (30) days in

NWHNBSSHERBO?.&M«M this A
executed MOA on the day, month, and yesr

COUNTY OF MAUL
M. ARAKAWA
RECOMMEND APPROVAL.:
ANNA FOUST
MMIIMOM
Maui Civil Defense Agency
APFROVED AS TO FORM
e
CALEB ROWE o
Deputy Corporation Counsel
STATE OF HAWAR
APPROVED AS TO FORM: DEE o
DmAﬂnmyGnml g’m WONG
Adjutant General
STATE OF HAWATT
ASTO . namnm:;gouccounmom
DuputyA&myﬁmﬂ SEK]
State Comptroller
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA | 39 Hale Piilani Park

THIS LEASE AGREEMENT entered into this day of 5201
by and between the COUNTY OF MAUIL, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, [Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui: and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WIHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License: and

WHEREAS. Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Hale Piilani Park, TMK: (2) 3-8-
004:031 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof’ and
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with Improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof: and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B"” and "C",
attached hereto and made a part hereof.

l. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.,

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
mstall, operate and maintain a2 civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafier referred to as the "Equipment") in the Siren Site within Hale Piilani
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements
in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment,
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A" s
hereby officially designated as "Siren Number MA 139 at Hale Piilani Park”.

4, Lease Term. This Lease shall become etfective on the day and year first above
written, and shall continue in tull force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party,
Reasonable written notice will be established as one (1) year unless circumstances exist
Justifying a shorter period.

3. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
\ B
Sl by
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer [ts Mayor

Maut Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

QAN Npapgont

JE}?IE L. SHEPPARD

Depyty Corporation Counsel
2016-0309
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STATE OF HAWA] )
) SS.
COUNTY OF MAUI )

On this day of . 20___, before me personally appeared ALAN M.
ARAKAWA (0 me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a politica] subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument s the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Mauj by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Mauj.

IN WITNESS WHEREOF, I have hercunto set my hand and official seal.

Notary Public, State of Hawal;

Print Name: N
—

My commission expires:

NOTARY PUBLIC CERTIFICATION —

Doc. Date: R # Pages: o
- Judicial

Notary Name: ___ Circuit;

Doc.

Description:

e ——

Notary
Signature:
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DATE/TIME: 10/9/2006 9:05am
ISLAND: [ 1KAUAL [ ]OAHU [x]MAUI [ ] MOLOKAI [ JLANAI [ JHAWAH
SITE NUMBER: [139
SITE NAME: Hale Piilani Park
GPS8 COORDS. |WORK TYPE PRIORITY ORDER  |ACCESS
N2046'51.424 |[x]N - Add New for ALTERNATIVES | x ] Public Road [ ] Guardrails
W 156 26'47.605 |[ ] E - Upgrade Existing (1 as the highest) |[ ] Gates [ ] No Road
[ ]A - Choose Alternative |1 [ ]Fences
LANDOWNER ’ ' PERMIT
TMK: 238004031 [ ] Streets/ REQUIREMENTS
Name: County of Maui Right of Way [ 1 None
Address: 700 Halia Nakoa Street Unit 2 Wailuku 96793 [ x ] Park [ ] CDUA
Phone: 270-7626 [ ]1Public [ 1 SMA
Contact Person: _ Glenn Correa or John Buck Private
VEGETATION SOIL TERRAIN SURROUNDING LAND USES
[x] B-Bare [] SA-Sand [x]F -Flat [x] R-Residential [ ] |- Industrial
[ ] G-Grass {]1S-Sit [ 1SL - Sloped [x] V-VacantLand [ ] S - School
[]T-Trees [x] C-Clay [ 1ST- Steep [ ] AG-Agricultural [x] PK - Park
[ ] S-Shrubs [] CO-Coral [ ] CO-Conservation [ ] PS - Police Station
[ ] Other [x] R-Rock [ ] C-Commercial [ ] FS - Fire Station
[ ] Other [ ] H-Hotel [ 1 HO - Hospital

VEG. TRIMMING [ANTENNA TYPE POLE TYPE [ 1 GC - Golf Course
[] Yes [ 10-Omni x] H2

x] No [X]Y - Yagito Puu Nianiau, N: 20 46' 43", W: 156 14' 51" 1
SIREN / SPEAKER TYPE / UNIT COUNT _|LANDMARKS / DISTANCE

[ TMODH 3012H ( ) units [ 1DSA 117 ( ) units

38 feet from NOAA infrastructure

[ 1MOD 3024H ( ) units [ 1DSA 121 ( ) units

8 feet from chain linked fence

[ x ] MOD 6024H (1) units [ 1 MOD 6048H ( ) units

116 feet from closest basketball backboard

Other { ) units
UTILITY Eiectrical Connection to/ Coordination with

357 feet from residence directly across field
from site

[x] Solar Energy [ ] Kauai Island Utility Corporation

[ ] HECO [ 1 Hawaiian Teicom

[ ] HELCO [ ] Oceanic Time Wamer Cable
{ ] MECO [ ] Other (specify)

FIELD NOTES

Siren onginally sited for Kihei Commercial Center is to be located
here at Hale Pi'ilani Park. Site near NOAA infrastructure, on the far

EQUIPMENT ORIENTATION

(east) side of the park from the parking lot, behind the basketball
court. Cabinet to face the residences (west). Soil: Waiakoa
extremely stony silty clay loam up to 33 inches deep, bedrock
beneath. (NRCS 1978) Onsite conditions may vary.

The 2010 tax records show that this parcel is owned by County
of Maui.

Pis. Indicate which equipment to be salvaged, where
to be salvaged, and whom to be salvaged by.

All electronics, mechanical relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Attn: Assistant Telecommunications Officer
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COVENANTS, TERMS AND CONDITIONS

1, &Mmmw Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shal] be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B, No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment wil] be tested
once a month,

3. B—MM@MQ{MM Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site,

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parce! or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems,
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances,

5. ssor Work Withi i i ite. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance, Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to asgood a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9, Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

8. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee's
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waijver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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1. Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. EMMMIMMM&M~ Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise failg to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor’s satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease,

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

{

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attomeys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attomey fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

2].  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near ag practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAI'1

mmmmwwmmmmameujﬁynf
mmwumnowmvormm-mpamdm
of Hawai'i, whose address Is mmmmwmmm
(\COUNTY"), tho STATE OF HAWAT by its DEPARTMENT OF DEFENEE, whose addres
is 3949 Dismond Head Road, Honoluly, Hawafi 96816 ("DOD), and the STATE OF HAWATT
wumuw%acmmmmmmmu
Kalanimoka Building 1151 Punchbow! Sireet, Honolulu, Hawail 96813 ("DAGS") (COUNTY.
DOD, and DAGS collectively refiared to as “Parties”. i '

mmdﬁsmhhmhhﬂwmm
mmmdmsmwommwmmwmw

mm.mmx-umnnsmmmoommmm Hability
mg:mploy:u hﬂ:pdnmwf “.mm“w“w .gﬂ'
or dutice Chapter except
in cases of willfu! misconduct, wHRS 2

mduojmmduhhmbﬁlﬂnhmponmtyhh control
of such wamings and devices, o

WMthhmm promises herein
made, the Parties do hersby agree as follows: o

AFPENDIX (1)
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1. DOD’s responaibilities:
8. Maintain a list of proposed locations for sirens and related oquipement.
b. Participate in mectings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concusrence.

d Seek appropriations for siren waming projects on behalf of the COUNTY, and
menmﬁnﬂhwwm\uﬂmdﬂn
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiste a License Agreement with the COUNTY which will address site
specific issoes for existing and new siren sites.

£ mmwmdmhmwm
mmwdummmwum

1) DOD'IMMM!WWM&&
installation of the siren and related equipment at cach siren site.

2) DOD shall require its contractor to procuze and maintain, during the
lifis of each right-of-entry permit and sty extensions thereof,
comprehensive general Hability insurance covaring bodily injury and
property damags with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
a)wmnmmwmmmw
eniry permit; and (2) all insursnce that may be required under the
Ma&mum«mdmw
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their clocted and appointed
employces and agents as additional insured and provide that the
pﬂqwﬂlmthmkd.hdﬂd.hud.unﬂhlbduﬂ
without 30 days’ prior written notice to the County.

3) DOD's contractor shall maindsin and exarcise dus care to keep the
mmnmﬁn;hhﬁuchmmhm&um
the term of the right-of-entry permit,

4) DOD’s contractor shall restore the siren site to & candition that is

substantially similar to that which existed priar to the

commencement of the contractor's activity under each right-of-entry

CADOCUME-1\COUNTY~1\LOCALS~ TamghXPyrpwisviinul COM-Ststs MOA 5-13-11 edtnd sigastws page.dos
Page2 of §
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5 DOD, its officers, employees, agents, contractors, and suboontractors
mmmmmmwmm
rules and regulations of the Federal, Stato snd COUNTY
governments in performing its work at each siren site.

2 COUNTY"s responsibilities:
a Hmd&.mhwndmaﬂumoudwwdmmm

b MDODhﬁomdﬁnﬁmwiﬁdumndmiﬁubm

the siren site approvals.
¢ wmnonmnmmummmm
d. The COUNTY, its mmﬂm

FOR COUNTY CONTROLLED SITES:
e mmmmmmmwmhh
hﬂlﬂnﬂmﬂfﬂnlﬁmuﬂmm

£ GmDAGS.DOD.nde:Hman.mM
mﬂnﬁn&nddﬂd@mmhﬁmdﬁmﬁhh
County.

8 MﬂmmmDAGS'MDOD'lth
siren sites.

3 DAGS" responsibilitics are as follows:
& Provide DOD staff with technical services and overview

¢ Overace the design, bidding, and construction phases of the woek in

mmmwmmﬂm Prepare the
construction contracts and maks payments,

mm-lmnw;,;m;m,“h”
3
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3)

4

Modificationg. Any
1o by %ﬁmm»mummmu
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LE€ 10 861 abed

s, Tonninstion. mmbwmmmmmmmmm
bmﬂcm&hmAnmhmmMmﬂummmhlh
sdvance of such termination.

mmsmon&mhwumdﬁ:mAmhh.mum
mentioned shove.

COUNTY OF MAUT
M. ARAKAWA

Msyur

RECOMMEND APPROVAL:

ANNA FOUST

Management Officer

Ml Civil Deferne Agency

APPROVED AS TO FORM

AND%‘:

CALEB ROWE

Deputy Corporstion Counsel
STATE OF HAWAI
DEPARTMENT OF

APPROVED AS TO FORM:

vt By

Deputy Attomey General DARR' WONG

Adjutant Geners!

STATE OF HAWATT
DEPARTMENT OF ACCOUNTING AND

AFFROVED AS TO FORM: w—

Depaty Attomey General SEK1

Stuts Comptroller



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA145 Keokea Park

THIS LEASE AGREEMENT entered into this day of , 201 ,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Strect, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWALII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Partics”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, includihg planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
[Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
ofa License; and

WHEREAS. Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Keokea Park, TMK: (2) 2-2-003:03 |

(por.), more particularly described in Exhibit "A", attached hereto and made a part hereof: and
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafier
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof’ and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1 Purpose of lLease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment. facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment”) in the Siren Site within Keokea Park,
and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not
be construed to include the granting of any permanent rights, ownership, title, or easements in

the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA 145 at Keokea Park”.

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
clects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
Justifying a shorter period.

3. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
Ao By
ANNA FOIJSI ALAN M. ARAKAWA
Emergency Management Officer [ts Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

N&\\\Mo\»\&\

ETL. SHEPPARD
DL ty Corporation Counsel

2016-0309
MAL45
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STATE OF HAWAL )
) SS.
COUNTY OF MAUI )
On this day of » 20___, before me personally appeared ALAN M.

ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal,

Notary Publie, State of Hawaii

Print Name:

My commission expires:

[ NOTARY PUBLIC CERTIFICATION

Doc. Date: . # Pages:
Judicial

Notary Name: Circuit:
Doc.
Deseription:
Notary
Signature:

{ Date:

-6-
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SITE SKETCH

DATE: 10/12/2006
ISLAND: MAU|

SITE NUMBER:
SITE NAME: Keokea Park

To
Wailuku

Softball
Field

Playground

Maui Parks and Recreation

SITE MAP # 209
Keokea Center & Park
Overview and Parking

TMK# 2.2-03: 31

To
Ulapalakua
0 si 100
hnp:ll\vww.mauicounty.govlparkslrasouceWischOQKeoken.pdf

- EXHIBIT *_A, "
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SITE LOCATION MAP

ISLAND: Maui

SITE NAME: Keokea Park [(145) l
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SITE PHOTOGRAPHS

DATE:10/12/2006
ISLAND: Maui

SITE NUMBER:

SITE NAME: Keokea Park

R . e

Proposed siren site facing west towards Kula Highway.

Proposed siren site facing south.
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DATE/TIME: 10/12/2006 11:45am

ISLAND: [ 1 KAUAI [ ]OAHU [ X]MAUI [ ] MOLOKAI [ JLANAL [ JHAWAII
SITE NUMBER:

SITE NAME: Keokea Park

[XIN - Add New :
[ ]1E-Upgrade Existing (1 as the highest)
A - Choose Alternative |1

N 20 42' 43.838
W 156 21' 13.548

TMK: 222003031
Name: State of Hawaii/County of Maui[by EO 632 ]
Address:
Phone: 572-8122
Contact Person:  Willard Asato District Supervisor
[ ] B-Bare [ ] SA-Sand [x]F -Flat
[x] G- Grass [x] S-Silt [ 1SL - Sloped
[ ] T-Trees [ ] C-Clay [ ]1ST - Steep
[ 1S-Shrubs [ ] CO-Coral
[ ] Other [x] R-Rock
Other
[] Yes [ 10O - Omni Sinclair or equi x] H2
X ] No X 1Y - Yagi to Puu Nianiay|

[ IMOD 3012H { ) unit

[ 1MOD 3024H ( ) unit

[x]MOD 6024H (1 ) unit
Other

[ 1DSA 117 () units

[ 1DSA 121 () units
[ 1MOD 6048H ( ) unit
units

[x] Solar Energy [ ] Kauai Island Utility Corporation

[ ] HECO [ 1 Hawaiian Telcom
[ ] HELCO [ ] Oceanic Time Warner Cable
MECO‘ ] Other (specify) _____

Keokea Park was chosen for the new Kula Hwy/ Maukanani Road,
Kuia siren; new site to be in park, near upper 3-car parking area,
behind community center building; cabinet to face comfort station
(west); need to tone for underground utilities, free of wires, trees;
site address is 218 Lower Kula Rd, Total Parcel Area is 6.7 acres.
Soil Type: Kula loam up to 54 inches deep weathered andesite &
basalt beneath (NRCS 1978). Onsite conditions may vary,

[ ] Public Road [ ] Guardrails

[x]Gates [ ] No Road
Fences

[ ] Streets/
Right of Way [ ] None

[ x] Park [ ] CDUA

[ x ] Public [ ] SMA
Private

[x] R - Residential
[ ] V-VacantLand [ 1 S-School

[x] AG - Agricultural [x] PK-Park

[ ] CO - Conservation [ ] PS - Police Station
[ ] C-Commercial [ ] FS - Fire Station

[ ] H-Hotel [ ] HO - Hospital

[ ] GC - Golf Course

[ 11~ Industrial

O - Other

6 feet from 2nd concrete pillar

38 feet from community center building

23 feet from wooden fence parallel to driveway

25 feet from concrete drain "box"

83 feet from wire fence

475 feet from soccer field goalie box

64 feet from comfort station

Pls. Indicate which equipment to be salvaged, where
to be salvaged, and whom to be salvaged by.

all electronics, mechanical relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Altn: Assistant Telecommu nications Officer
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COVENANTS, TERMS AND CONDITIONS

1. MWEM Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or sppurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems,
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. MMM&MMM If Lessor decides to perform any
waork of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance., Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof Placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on J uly 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11. Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
govemmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employces and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. me—muﬂaﬂ@@w.@i@x&mﬂm- Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof, Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafier collectively referred to as “hazardous substances™.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessce’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; {b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one ( 1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to & condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures 1o perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the pians and specifications approved by Lessor shall be deemed a default of
this Lease,

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws, Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

2].  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf,

22, Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease, Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAY'1

mmomuummmrm'mmm@muimof
ﬁfd | 2014, by and betwesn the COUNTY OF MAUL a municipel corporation of the
of Hawail, whoee address is 200 South High Street, Walluku, Hawali 96793

(FCOUNTY™), the STATE OF HAWAM by its DEPARTMENT OF DEFENSE, whose sddress
is 3949 Dismond Head Road, Honolulu, Hawait 96816 ("DOD"), and the STATE OF HAWAI
bmmmrouccommmmvm.maa-h
Kalmimokn Building 1151 Punchbow] Street, Honoluln, Hawai 96813 ("DAGS") (COUNTY,
DOD.ndDAGBeolloe&wlyMbu'PnM

mmdﬁsmAhbmﬁnhwwmw
ummofwm&:?ummmwmsymwm
improvements, equipment, related thereto and

ﬂ'ﬁﬂiﬁu .m (“sirems and reixted

mmmmthm«denﬂM
for alerts or attacks, and the devices to be used.

Additionally, HRS gmumhsmmuooumvwxym Hability
hwduwmmmmmm”lmhdmmwm-zh

course of the or in the of duties to HRS
oo of ¢ employment performance pursusnt Chapter 128, except

mmwmmmmmqhuwm and control
of such wamings and devices. .

mwmmmhmmdhmmmmm
made, the Parties do heroby agree as follows:
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1. DOD's responsibilities:
o m.wammhmmnwm
b. Participate in meetings with the COUNTY to discuss propased sizen sites.
¢ Submit listings of proposed siren sites for review and concusrence.

d MW&IMWWMWGMW.“
mmmnmmm.wummmm
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e m.mwmmmmmmm
specific issues for existing and new siren sites.,

1 4 mwmmwﬂﬁmdmhhwmm
mumaummmmmm

1) DOD':MMMnMMhM
Mﬁmﬁhmquﬂmndmm

2) Donmmmiumwmm maintain, during the
Hﬁduddm-o&mmkndwmw
wmmmmwmm
property damage with limits not less then $1,000,000 combined
Mﬁnﬂtpaomndhduhhﬂhmm
a)mwmmwmmmw
nhyp-mit;nla)dlhmﬂnwhmﬁudmduh
Mmﬂm&cmumdmw
authority. All required policies of insurance shall neme the
OOIMY.DOD'DAG&-dMMdudW
mmdhm-mdeMh

will not mmm«ww
mnwmmmwhm.

3) DOD’-mmdﬂlnhhhndmﬂudummhqﬂn
mmhmmmu-&hmmm
permit,

4) mw-mdnnmnhﬁmmmnmﬂhﬂnh
mmwummn«mu
Wﬂth%mﬂtﬁWﬂy

mmn-mnmmum;mlumm
Page2 of §
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5) DOD, its officers, employess, agents, contractors, and suboontractors
mmmmmmmmm
tules and regulations of the Foderal, State snd COUNTY
governments in performing its work st esch siren site.

2 COUNTY"s responsibilities:
a M.Mnﬂmﬁemmdhﬁmm

b. mmhmmmmmmwmm
the siren site approvals. ,

¢ PnﬁdpmwthODndDAGShﬂnﬁmﬂmlmm

d mooumv.mmmmﬂmmmudmm
mmmmmmmmmmu
mmﬂﬁPMMMmemmm

FOR COUNTY CONTROLLED SITES:

£ MDAG&ND.MMWQMMMLM.“
mmmmmmmmmwwm

8 :WMnM’MW-th

3 DAGS® responsibilities are a3 fhilows:

a mmnmmmmmwmm'

m&uwammm COUNTY
controlled siren sites, ™

T e
sppropristed for this purpose. St

c muwm%dmmammu
socordance with all applicablo regulatory requirements. Prepare the

construction contracts and make payments.

CADOCUME-\COUNTY-~IILOCALS~ N g XPypwiaiiosl COM-Stts MOA $:13-11 ot sguetey
Page3 of § P
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d When overseeing design and constraction of
o phases of work for the DOD

1) KthhhmduMmdm.DMMho
mhmnmmmawmhu
mmnmw«rwuwm

2 m;mmummwmma
permit for the installation of the and relatod equipment
each siren sito. = -

3) mosmmmmmm procure
mhnh.duh;ﬁem«mhwm:ndmd
covering bodily injury and damage with limits

MSlmmmﬁme:h

bhdhghﬁhmm coniractual Hability
mﬂﬁﬂymﬂmﬂub&mmﬂgda
mmwmwummm

pdkywlnmthmmwlmd. materially
wmnmmmm:&.m.

4) ms'mwmmmmmmmu

4. ModiSications. Any extensions, changes or slterations
wmwmmmmm%mm“m

WW-IWMWMI-NI‘MM
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5. Tezminstion. AnymbﬁhMOAMhmthapdviha.withmwiwm

to cance! or annul this MOA atmyﬂmnnpmwltmmﬁccslvmthlﬂy(!ﬂ)dmh
advance of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the dsy, month, and year
mentioned above,

COUNTY OF MAUIL
M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
ANNA FOUST
Emergency Management Officer
Maui Civil Defiense Agency
APPROVED AS TO FORM
AND H
CALEB ROWE
Deputy Corporation Connsel
STATE OF HAWATM
DEPARTMENT OF SE
APPROVED AS TO FORM:
By
Deputy Attorney General DARR - WONG
Adjutsnt General
STATE OF HAWAT
DEPARTMENT OF ACCOUNTING AND
Deputy Attomey General SEKI
State Comptroller

CADOCUME-~ NOOUNTY- I\LOCALS- NTampX Pyrpwisatfinal COM-State MOA $-13-11 edhted sigrmtire page.doo
Page 5 of 5
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA 146 Haliimaile Park

THIS LEASE AGREEMENT entered into this day of ,201

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawail, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor,” and the STATE OF HAWAII by its Department of
Defense. whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinalfter
referred to as "Lessee," and collectively referred to as the “Parties™.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Haliimaile Park, TMK: (2) 2-5-
008:001 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof; and

“EXHIBIT *_“ »
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Leasc of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and " o,
attached hereto and made a part hereof’

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Iease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment”) in the Siren Site within Haliimaile
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or cascments
in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA 146 at Haliimaile Park".

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

3. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOQF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

I \YM»_ 0 ﬁwgw S By
ANNA FOUST ALAN M. ARAKAWA

Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

{\m\ﬁ\
jn;t SHEPPARD
pyty Corporation Counsel

701

0309

MA146
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STATE OF HAWALII )
) SS.
COUNTY OF MAUI )
On this day of . 20___, before me personally appeared ALAN M.

ARAKAWA, 10 me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc, Date: # Pages:
Judicial
Notary Name: Circuit:
Doc.
Description:
Notary
Signature:
Date:
-6~
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SITE PHOTOGRAPHS

DATE: 10/12/2006

ISLAND: Maui

SITE NUMBER:

SITE NAME: Hali'imaile Park

Proposed siren site facing east across Makomako Street,

Pro siren site facing west.
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DATE/TIME: 10/12/2006 8:30am

ISLAND: KAUAI [ ]OAHU [x]MAUI [ ]MOLOKAI [ JLANAI [ ] HAWAII
SITE NUMBER:
SITE NAME: Hali'imaile Park

N2052'12.821 |[x]N-Add New ; [ x ] Public Road [ ] Guardrails

W 156 20' 20.191][ ] E - Upgrade Existing (1 as the highest) |[ ] Gates [ 1No Road
A - Choose Alternative |1 Fences

TMK: 225008001 [ ] Streets/

Name: County of Maui Right of Way []

Address: Makomako Street [ x]Park [1]

Phone: 572-8122 [ x ] Public []

Contact Person:  Willard Asato District Supervisor Private

L o b

s S

[ ] B-Bare { ] SA-Sand [ 1F - Flat [x] R - Residential [ 11-Industrial
[x] G- Grass [18S-Silt [ x]SL - Sloped [1V-VacantLand [ ] S - Schooi
[1T-Trees [x] C-Clay [ 1ST - Steep [ ] AG-Agricultural [x] PK-Park
[ 1S-Shrubs [ 1 CO-Coral [ ] CO-Conservation [ ] PS - Police Station
[ 1 Other [ 1 R-Rock [ 1 C-Commercial [ 1 FS - Fire Station
Other [ 1 H-Hotel [ ] HO - Hospital
VEG. TF 1 ; T TYPE [ ] GC - Golf Course
[] Yes [ 10 - Omni Sinclair or equi[ x] H2
x1 No x 1Y - Yagi to Puu Nianiau O - Other
[ 1MOD 3012H ( ) unit [ 1DSA 117 () units 3 feet from concrete pillar of wooden fence
[x]MOD 3024H (1) unit [ 1DSA 121 ( ) units 7 feet from chain linked fence
[ 1MOD 6024H ( ) unit [ IMOD 6048H ( ) unit 55 feet from green annex building
Other units 13 feet from nearby utility pole

Ty cat Conned fint 183 feet from light pole near basketball court
[x] Solar Energy [ ] Kauai Island Utility Corporation 68 feet from telephone booth
[ ] HECO [ 1 Hawaiian Telcom 72 feet from corner of gymnasium
[ 1 HELCO [ 1 Oceanic Time Warner Cable

] Other (specify)

Site located near basketball court/gymnasium parking area; siren
pole needs to be buried to the depth of at least 10 feet; concerned [EGH
about slope; do not disturb landscaping (Croton); careful with
instaliation-- there are overhead lines; need to tone for to be salvaged, and whom to be salvaged by.
underground utilities; cabinet to face chain linked fence (south).
Park is 5.8 acres. Soil Type: Haliimaile silty clay up to 65 inches
deep (NRSC 2003). Onsite conditions may vary.

all electronics, mechanicai relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Attn: Assistant Telecommunications Officer
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No clectrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessce shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Mﬂmm}‘ﬂmm If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance, Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessec reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9, Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

8. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waijver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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1. Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
govemnmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14.  Hazardous Materials. Lessee shall at al] times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (2) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers instatled or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Ternmination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one ( 1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii)  County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

i

remedy said defaults or failures to perform and charge any costs and expenscs mcun'ed in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attomneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attomey fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22,  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cauge any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAVI
AND
STATE OF HAWAI']

This MEMORANDUM OF AGREEMENT ("MOA"), cutered into on this [ day of
N&hthWOFMAULIWWd&
of Hwaf, whoso address is 200 South High Street, Wallukn, Haweii 96793
(*COUNTY™), the STATE OF HAWATT by its DEPARTMENT OF DEFENSE, whose addross
is 3949 Dismond Head Road, Honofulu, Hawsi} 96816 ("DOD"), sad the STATE OF HAWAIT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose addros is
Kalmimoka Buikding 1151 Punchbowl Street, Honolulu, Hawaii 96813 ("DAGS) (COUNTY,
DOD, and DAGS collectively referred to as “Partiss™).

mDOD,DAGB,MhCOUNTY.bmembijM

mmmmmmmmmmqhhwmmmm
of such wamings and devices, .

NOW THEREFORE, mmumahm“umm
made, the Parties do heroby agree as follows:

APTENDIX (1)
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1. DOD’s responsibilities:
& Maintain a Jist of proposed locations for sirens and related equipment.
b. Participate in mectings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concurrence.

d Seek sppropriations for siron weming projects on behalf of the COUNTY, and
mmwnmmm.wummam
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

¢. Initiste & License Agroament with the COUNTY which will address site
specific issues for existing and new siren sites.

A mthMﬂmdmﬂrhmm
mmmahmmmmmm

1) DOD’s contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment st cach siren site,

2) DOD shall require its contractor to procure and maintain, during the
Hﬁdmwmﬂndmmw
Mmmmmwmu
property damage with limits not Jess than $1,000,000 combined
MMQW“M&MM
a)mmwmmmmwmuﬂ-m
entry permit; and (2) all insurance that may be required under the
mm«mumdmw
suthority. All required policios of insurance shall name the
OOUNTY.DOD.DABB.dMMdW

3) DOD'loomﬂnmhhdmhmtnhqh
area surrounding sito clear and safe for public use during
the torm of the right-of-entry permit,

4) Dommd:ﬂmhimdummmmhh
substantially similar to that which existed prior o the
Wﬁﬂnm-mmmﬁm«m

CADOCUME-N\COUNTY-HLOCALS~ \Tatmgh)XPysywiosiinal COM-Btats MOA 3-13-11 adiied sigasture page.dos
Page2 of §
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5) DOD, its officers, employess, agents, contractors, and suboontractors
shall comply with and satisfy all applicable statutes, ordinances,
Tules and regulations of the Fodersl, Stato snd COUNTY
govemments in performing its work st each siren site.
p 3 COUNTY s responsibilities:
& Identify, review and spprove the proposed location of the siren sites

b. MDODhﬂnwmdhﬁmwﬂhdbmmdommﬁuhm

the siren site approvals,
c W%DODNDAOSMMMMWM
d. The COUNTY, its officers, agents, contractors, and subcontractors

employoes,
mmmmmwwmmmm
regulations of the Federal, State and City governments in performing its siren

project activities,

FOR COUNTY CONTROLLED SITES:

e MdmhmmllwﬁedbyDODﬁrh
installstion of the sirens and related equipment.

£ Gmbmmb.udhkmummhm&mm
mmmmmmmmmwwh

2 I::ﬂMMhDAGS'udDOD'sth
nites.

3. DAGS’ responsibilities are as ollows:
a mmmmmmmmm

muthhMmdDODﬁuMmcwm
comtrolled siren sites.

T e
sppropristed for this purpose. e

¢ Overseo the design, bidding, and constraction phases of the woek in
sccordance with all spplicable regulstory requirements. Propare the
peymexts.

mm—nmnw;mgm.* samater paga.dou
3ofs
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d. When overseeing design and construction phases of wotk for the DOD
sirens and related equipment:

1)  Ifa sirensite is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
siren from the State Department of Land and Natural Resources.

2 DAGS' consultents and contractors will process a right-of-entry
permit for the installation of ths siren and related equipment ot
esch siren site.

3)  DAGS shall require its consultants and contractors to procure and
maintain, during the life of cach right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
covering bodily injury and property damage with limits not less
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual Hability to
cover liability assumed under the right-of-entry permit; and (2)
products and completed operstions coverage; and all insurance that
mxy be required under the laws, ordinances or rules or regulstions
of any govemmental authority. All required policies of insurance
shall nzme the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ peior written notice to the COUNTY.

4) DAGS’ consultants and contractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safes for
public use during the term of the right-of-entry permit.

5) DAGS’ consultants and contractors shall restore the siren site toa
condition that is substantislly similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit,

6) DAGS, its officers, employees, agents, consuitants,
and subcontractors shall comply with and satiafy ail
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY governments in performing its work at each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken,

CADOCUME~NCOUNTY~INLOCALS~ NTemp\XPgrpwisefinel COM-Btais MOA 9-13-11 edited sipuhioe page.doc
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5.  Tennination. Amny pesty to this MOA shall have the privilege, with or without cause,
to cancel or annul this MOA st any time upon written notice given thirty (30) days in
advanoce of such terminstion.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and yesr
mentioned shove,

COUNTY OF MAUL

M. ARAKAWA

STATE OF HAWATI
DEPARTMENT OF

el By

Deputy Attorney General DARR' WONG
Adjutant General
STATE OF HAWATIT
DEPARTMENT OF ACCOUNTING AND
APPROVED AS TO FORM: w‘
Deputy Attorney General SEKI
State Comptroller

CADOCUME-~ NCOUNTY-- INLOCALS- KTempiX Pyrywinsh el COM-Stste MOA 5-13-11 edhiod sigaaturs paga oo
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA150 Mokuhau Park

THIS LEASE AGREEMENT entered into this day of , 201

2

by and between the COUNTY OF MAUIL a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor,” and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.
WITNESSETH:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Mokuhau Park, TMK: (2) 3-4-
035:057 (por.). more particularly described in Exhibit "A", attached hereto and made a part

hereof; and

“EXHIB

nn_/ﬁ_n
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred (o as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, [facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, [acilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Mokuhau
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements
in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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STATE OF HAWAII )
) SS.
COUNTY OF MAUI )
On this day of » 20__, before me personally appeared ALAN M.

ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free

act and deed of said County of Maui.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Dac. Date: # Pages:
Judicial
Notary Name: Circuit:
Doc.
Description:
Notary
Signature:
Date:
-6-
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month.

3. B.EB&QLMM&EM Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. m&mgmmmw If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor, Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease. ,

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, &t its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014, In consideration of this mutunal
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waijver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parce]. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14.  Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively refarred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parce] and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandopment. This Lease and all of Lesses's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year,
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17. fault.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

if) Lessee to cure defaujts. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii)  County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attomneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attomey fees and costs and
not for the attomney fees and casts of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties,

20.  Compliance with Laws, Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf,

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a resuit of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAF]

This MEMORANDUM OF AGREEMENT ("MOA"), cntered into on this Jp™ day of
ﬁ!m;l N&WNMNWOFMAULIWMW&&
of Hawai'l, whose address is 200 South High Street, Walluku, Hawati 96793

("COUNTY™), the STATE OF HAWATT by its DEPARTMENT OF DEFENEE, whose address
is 3949 Dismond Head Road, Honolulu, Hawai'i 96816 (“DOD"), and the STATE OF HAWAFI
byinDEPARTMENTOFACCOUvaGANDGBNBRALSERVICBS,WhouaMNB
Kalanimokn Building 1151 Punchbow] Street, Honoluln, Hawsii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties™).

mNpmofﬂﬁnMOAhhmmeMMudingm
mmwm&mmmmsmwmmwmm

Additionally, HRS §128-18 grants the smmmoommmm::qu
fnrdwhofminjmybpmgorpmpmydmp.unmhofmymamﬂniminh

AFPENDIX (1)
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1. DOD’s respomsibilities:
X m-wdmmﬁmumm
b. Wmmmmmmmmmmmmm
¢ Submit listings of proposed siren sites for review and concurrence.

d MM&MWM@M&&W.“
mmmnmmuwumdu
sivens and related equipment,

FOR COUNTY CONTROLLED SITES:

e m-mmmmmumm-mmm
specific issues for existing and new siven sites,

4 mmmmwﬂﬁmsdmhhmm
mmmmaummmmmm

1) Dovlmdlﬂobﬁnlw-myplnﬁthh
Wummummuumm

2) DOD shall require its contractor to procure and maintxin, during the
Eﬁduﬁdwmypmkuﬂwmm
wmmmmwmm
peoperty damags with limits not less than $1,000,000 combined
MMp«mnﬂMﬁ.hﬂh‘hM
a)wmnmwmmhw
mmummwmmummm-
mm«nbumdmw
M.Anmpondudhmﬂmb
m.mmummmwm
mﬂmmﬂrud&ﬁoﬂﬁdnﬂmﬂnﬂnh
policy will not canceled, torminated, lapsed, or
mnmmmmnumww

3) mn'lm&n:::;ﬂmhmhhqh
area and safe for use
e e e

4) Dovlmﬁlnm&oﬂmdhwnmdﬂunhh
Mﬂyﬁﬂhmu\mﬂlmlﬁwh&a
WdﬁWlMlﬂhﬂw
permit.

mmqmnmm?msuuuhm
5
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2. COUNTY’s responsibilities:
() M.mmdmmmmdhcﬁudhmm

b. mmhhmmmmmwmm
the siren site approvals,

¢ PuﬁdpmwthODmdDAGShhmtndmm

d mcomv.mmmmw.mwmm
shall comply with and satiafy all applicable statutes, cedinances, rules and
mthmmvamthm

FOR COUNTY CONTROLLED SITES:

e Ruhwndmdnemﬂmm DOD for the
installation of the sirens and related equipment. ”

£ GanAG&DOD,NMMnHmmMmu
maintain ndnhhdamlmmﬂ-dnndhmbyh

8 huﬂdt-of-clrypunﬁhtoDAGS'ndDOD' coutractor for approved
siren sites. ’

3 DAGS' responsibilities are as thllows:

a m&mmmwmumm

mhﬁonMthW
controlled siren sites.

> Mm:emmdn;ﬂmh m'
spproprixted fur this purpose, b

(3 mummmmmammn
mmmwmm Prepare
construction contracts and make payments. the

mmlmmmmmnma-h
Page3 of § i~
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d WhenovmﬁngdeﬁmmdmnmucaonphmofmdfnthOD
sirens and related equipment:

D IfuhmoitzisbmtedonSmowmdpmpm.DAGSMbe
mﬁb!eﬁnrnﬂmiuingnw(onbehﬂofbomﬂzﬂn
mmmmnmmofwmwam

2 m&'mlmmmmwmmldmm
pmﬁﬁxhimnﬁmofﬂmmmmmdemﬂpwn
each siren site,

3) DAGBIhallmquimiumxlmmdmmmymmd

mbmmb?muumwmmmmm
policy will not canceled, terminated, lapsed materially
changed without 30 days’ priar written notice 1 the COUNTY.

4) DAGS’wnmlhnmuﬂmmmenmdmdndm

care o keep the arca surrounding the siren site clear and safis for
mhﬂcmamunumofmm-omnym

4. Modifications. Awmmwonlmﬁmmmhmamuu
8greed to by all affected parties in writing before being undertaken.

mocmm.lmum-lwmu.wwmmm-uuamm
Pagedof 5
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5. Immm.AnypmymlhisMOAmnhmﬂnpdvﬂmwﬂhorMMcmn

tocmdcmulthisMOAnnyﬁmmwﬂmmﬁecghmﬂdﬂyﬂﬂ)dmh
advance of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year
mentionad above,

COUNTY OF MAUIL
M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
ANNA FOUST
Emergency Mmagement Officer
Maud Civil Defense Agency
APPROVED AS TO FORM
AND%‘:
CALEB ROWE
Deputy Corporation Counsel
STATE OF HAWAT1
DEPARTMENT OF SE
APPROVED AS TO FORM:
Wl By
Deputy Atiorney General DARR' . WONG
Adjutant General
STATE OF HAWAI
DBPARWTOFACCGUNWOAND
APPROVED AS TO FORM: SERVICES
Deputy Attomey General SEKI
State Comptroller

mnmm-lmnrmmwmmmmwp.u

Page 5 of 5
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA415 Kelawea Mauka [11 Park

THIS LEASE AGREEMENT entered into this __day of , 201 ,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWALI by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property. pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified Kelawea Mauka IIT Park, TMK: (2) 4-
5-034:046 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof’ and

i ! i
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site™, for the installation, operation and maintenance of an emergency
warning siren as specitied in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof: and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto:

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepls said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",

attached hereto and made a part hereof

I, Purpose of Lease. It is mutually agreed and understood by and between the
Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
mstall, operate and maintain a civil defense, disaster, emergency warning  siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Kelawea
Mauka III Park, and the right of ingress to and egress from said Siren Site and Equipment. This
LLease shall not be construed to include the granting of any permanent rights, ownership, title, or
casements in the parcel. Lessee shall obtain Lessor's approval of the final location for siting of

the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA415 at Kelawea Mauka [T Park ".

4, Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice 1o the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
Justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written,

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
N By -
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY

QAN p0nd

JERRIE’L. SHEPPARD

De; Aty Corporation Counsel
2016-0309

MA415
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STATE OF HAWAIL )
) S8,
COUNTY OF MAUI )

On this day of . 20 before me personally appeared ALAN M.
ARAKAWA_ to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Mauj by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawai;

Print Name:

My commission expires:

N NOTARY PUBLIC CERTIFICATION ]
Doc. Dale: # Pages: )
Judicial
Notary Name: Circuit;
Daoc.
Description: . o
Notary_
Signature;
Date:
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor’s written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal, Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.
8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.
jury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding;

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waijver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual lability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12, Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances™.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assurc Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; ®)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17. ult,

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

if) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifieen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii)  County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

{

remedy said defaults or failures to perform and charge any costs and expcnses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attoney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

2l.  PBinding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and casements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAI'1

This MEMORANDUM OF AGREEMENT ("MOA"), eaterod into on this [p™ day of
mgwmmumorm-mﬂumdu

of Hawafi, whose address Is 200 South High Street, Walluky, Hawei 96793
("COUNTY™), the STATE OF HAWATT by its DEPARTMENT OF DEFENSE, whose addres
is 3949 Diamond Head Roed, Honolulu, Hawsil 96816 ("DOD), and the STATE OF HAWATT

ThmdﬁlMOAhbmhimmqhhﬁ'mup
cs
equipment”), throughout the COUNT'Y. o

Additionally, HRS §128-18 gramts the STATE and COUNTY immunity from Hability
hﬂduﬁwtmwmd@?nlmawmum‘zh

mmmmmmmmwhm oontrol
of such wamings and devices, . o

mmmMMhMWmmm
made, the Parties do hereby agree as follows:

AFPENDIX (1)
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1. DOD’s responsibilities:
8 Wmdnnﬁnofmpomhcaﬁmﬁnmmdnlmdaqnm
b. Participate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concummence.

d Seek appropriations for siren waming projects on behalf of the COUNTY, and
mmwﬁmmmﬁmmmmmwm
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

¢. Initiste s Licenss Agreement with the COUNTY which will address site
specific issues for existing and new siren sites,

f mumoamwﬁiﬁmdmhmmmm
repeir and maintenance of the sirens and related equipment shall include:

1) DOD’s contractor shall obtain a right-of-entry permit for the
installation of the siren and reluted equipment at each siren site.

2) DOD shall require its contractar to procure and maintain, during the
Hfoofazhdght-of-@ypumhmdmmw
Wmmwmwmm
property damage with limits not less than $1,000,000 combined
aingloﬂnﬂtpuocmmmmdh:chﬁngﬂn&mmm:
(l)eommdliﬂﬁmylnmlilbﬂitymmdmhﬂndm-of-
entry permit; and (2) all insurance that may be required under the
hwn,mdinmorruhorngnldomafmwvmeml
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elocted and sppointed
employees and agents as additional insured and provide that the

poﬂsywmmhemhd,tumimd.hpnd,wmmﬂmyw
mmwdlyn'mwdmmmhm.

3) DOD'lmmdnllmainwnmdmdudnnmmkupﬂn
mmomdingﬁedrmﬁtchumdnﬁfmpubﬁcmdmhg
the term of the right-of-entry permit,

4) DOD's contractor shall restore the siren site to 8 condition that is
substantially similar to that which existed priar to the
mmmunofthemmmr‘suﬁvitymdumhﬁgh-nfm
permit,

CADOCUME-INCOUNTY~ I\LOCALS~{\TemyAXPypwiaeifinsl COM-Biste MOA 5-13-11 ecktad sigaeturs page.dos

Page2 of §
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? ﬂﬁpbmmmmw e
mmmwmrwmm
govemments in performing its work at each siren site,

2 COUNTY’s responsibilities:

a M-mﬂmﬂnmm&ﬂwmm

c WWDODMDAGSE&MMWM
d. Tho COUNTY, its afficers, emplayoes, ageats, contractors, and subcontractors

shall comply with end satisfy ail spplicable statates, ardinences, rules and
wﬂﬂhfﬂhl,hﬂﬂ%mhmhm

FOR COUNTY CONTROLLED SITES:

€. Review and spprove the construction plans provided by DOD for the
installation of the sirens and related equipment.

£ GmDAG&DOD.MMm-MhMMmd
mmmmmmmmmwwn.
County.

(A MMMNDAGB‘MDOD’IM#M

3 DAGS"® responsibilities are a3 Shllows:
3 rmu.noommmnmum

¢ Omﬁeddnumndmmofmwuh

mmmmww Prepare the
construction contracts end make payments.,

mw«mmmm,m,*hm
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d When and constraction
m::ndngddn phases of work for the DOD

1) KAMWBMQWM.DMMN
mumnmmwammu
mmmmw«rwumm

2 wmdmwmm-

right-of-entry
permit for the installstion of the siren
ety and related equipment st

3) DAGS shail oquire its consultants nd contractors to procure and

including the following (1) contractaal tiability
mnﬁﬂwmmhdﬂ{@mmm&
products and completed coverage; and all insurance that

4 ms'wmmmmnmmmmu

aite.
Modifietione. Any extensions, changes or iserations
a§700d o by al ffbcted partos in wring before being sederaie -
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LE€ 10 60€E abed

5. Tegminstion. mwumummmummamm
mmdumﬂﬂﬁmAuwﬁnwﬁmmﬂudmmoﬂ)dmh
sdvance of such termination.

mwmmssmmnor.mhmmwahm@mq.mum
mentionad above,

COUNTY OF MAUIL
M. ARAKAWA
RECOMMEND APFROVAL:
ANNA FOUST
Emesgency Management Officer
Mauui Civil Daferse Agency
APPROVED A8 TO FORM
225
CALEB ROWR
Deputy Corporation Counsel
STATE OF HAWATI
DEPARTMENT OF
APPROVED A8 TO FORM:
e By
Deputy Attorney General DARR' WONG
Adjutant Genenl
STATE OF HAWAIT
DEPARTMENT OF ACCOUNTING AND
Deputy Attorney General SEKT
Stats Comptroller

mm-mnwwmm $:13-11 adaed sigmatirs paga e
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MAS502 Kaunakakai

THIS LEASE AGREEMENT entered into this day of . , 201

3

by and between the COUNTY OF MAUI, a political subdivision of the Sfate of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Kaunakakai, TMK: (2) 5-3-003:012

(por.), more particularly described in Exhibit "A", attached hereto and made a part hereof; and

EXHIBIT *_1 2"
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A","B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment”) in the Siren Site within Kaunakakai,
and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not
be construed to include the granting of any permanent rights, ownership, title, or easements in

the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the equipment.
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STATE OF HAWAII )
) SS.
COUNTY OF MAUI )

On this day of , 20__, before me personally appeared ALAN M.
ARAKAWA, 10 me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawtul seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the frec
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:
Judicial
Notary Name: Circuit:
Doc.
Description:
Notary
Signature:
Date:
-6-
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No clectrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as gooda
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9, Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding;

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, pﬂ'lcers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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1. Insurance. Lessce shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit‘per occwrrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employces and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. el. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14.  Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafier collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (1) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (2) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.

Page 329 of 337



16.  Removal upon Termination. Upen termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iif) County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses mcun-ed in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attomeys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attomey fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preciude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22, Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that ail such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry,
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAT']

MBEMORANDUMOFAGREEMENTC'MOA").MMmmu:hyof
ﬁrﬁl ZO&MNMMMOOUNTYOFMAULnWWdh
of Hawai, whose address ia 200 South High Street, Wailuku, Hawati 96793

("*COUNTY™), the STATE OF HAWAI1 by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawzit 96816 (“DOD"), and the STATE OF HAWAFT
byihDEPARTMENTOFAC(XJUNﬂNGANDGENBRALSBRVICES,Md&mh
Kalanimoks Building 1151 Punchbow] Street, Honolulu, Hawaii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Partics”).

mWﬁﬁsMOAhmmth&hmmm

Additionally, HRS §128-18 grants the BTA'I‘BmeOUM'Yhnmumyﬁmmylhbﬂm
fnrdwhofmhxjmymmmmdmnnnmhofwmormdminh

md%mﬁmwhhp«&mmddﬁummmmu&mpt
in cases of willful misconduct.

NOW THEREFORE, incunlidcnﬁonofmemmlwvmmdmhﬂdn

AFPENDIX (1)
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1. DOD’s responsibilities:
8. Maintsin a list of proposed locations for sirens and related equipment.
b. Participate in meetings with the COUNTY to discuss proposed siren sites,
¢. Submit listings of proposed siren sites for review and concumence.

d. Seek appropriations for siren wamning projects on behalf of the COUNTY, and
where such appropristions are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

. Initiste a Licenss Agreement with the COUNTY which will address site
specific issues for existing and new siren aites.

£ The License agroement conditions of access for the installation, operation,
repeir and maintenance of the sirens and related equipment shall include:

1) DOD’s contractor shall obtain a right-of-entry permit for the
installstion of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not leas than $1,000,000 combined
singls limit per occurrence and including the following extensions:
(l)mmdhmﬁwmmmmmdmﬂnw

entry permit; and (2) all insurance that may be required under the
laws, ordinences or rules or regulations of any governmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit,

4) DOD's contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the

commencement of the contractor’s activity under each right-of-entry

CADOCUMB-I\COUNTY~INLOCALS~ [\ TeamghPygrpwise\finad COM-Biais MOA 9-13-11 odiand sigastuns page.dos

Pege2 of §
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federsl, State snd COUNTY
govemments in parforming its work st each siren site.

2. COUNTY"s responsibilities:

a. Identify, review and epprove the proposed location of the siren sites

b. mmmumrﬁmﬁmmmmmmhm
the siren site approvals.

c. PuﬂcipmwlthDODmdDAGSinthuixmﬂmlmem

FOR COUNTY CONTROLLED SITES:

e. Review and approve the coustruction plans provided by DOD for the
installation of the sirens and relxted equipment.

£ GrmDAB&DOD,mMMleMWmd
mmmmmmmmmwwm
County.

B hmﬂMmymmDAGS‘mmD'smmhmwd
siren sites.

3 DAGS" responsibilities are as follows:

a mmnmmmnmmmwam

support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotinte and approve the consultant’s
Mmdndedgncmmumdmkewmmumfmdim
appropriated for this purpose.

c. Oversce the design, bidding, and construction phases of the work in
accordance with all applicable regulatory requirements. Prepare the
payments.

CADOCUME~I\COUNTY-~NLOCALS~I\Temp\XPgrpwisshfisal COM-Stata MOA 5-13-11 adited slgaaters page.doc
Page3 of §
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d When overseeing design and construction phases of wotk for the DOD
sirens and related equipment:

1) Ifasiren site is Jocated on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
siren from the State Department of Land end Natural Resources.

2)  DAGS' consuitants and contractors will process a right-of-entry
permit for the installation of the siren and relsted equipment at
each siven site,

3)  DAGS shall require its consultanis and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
covering bodily injury and property damage with limits not less
than §1,000,000 combined single limit per ocourrence and
including the following extensions: (1) contractusl Hability to
cover lisbility assumed under the right-of-entry pemmit; and (2)
products and completed operations coverage; and all insurance that
mqbcnqdredmﬁﬁehwmmﬁmmmluwnwlnbm
of any govemmental suthority. All required policies of insurance
shall name the COUNTY, its elected and officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4)  DAGS' consultants and contractors shall maintain and exarcise due
care to keep the area sumounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5 DAGS' consultants and contractors shall restore the siren site to a

condition that is substantiaily similar to that which existed prior o
the commencement of the contractor’s activity under each right-of-
entry permit.

6)  DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all

spplicable
statutes, ardinances, rules and regulstions of the Federal, STATE
and COUNTY governments in performing its work at esch siren
site.

Modifications. Any extensions, changes or alterations to this MOA shall be
wmwmmmmmmwm

CADOCUME~1\COUNTY~INLOCALS~ N\ TempXXPirpwise\tnal OOM-Biats MOA 91311 odited slpatue page. duc
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5. Jermination. Any party to this MOA shall have the privilege, with or without cause,

mmedumﬂ&hMOAnmyﬂmmwﬂnmmﬂuﬁmmMy(w)hysh
advance of such termination.

NWNSSR!ERBOF.meMuhmumdmhMOAmmdv.mm.mM
mentioned above,

COUNTY OF MAUL
M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
ANNA FOUST
Emergency Menagement Officer
Mamui Civil Defense Agency
APPROVED AS TO FORM
AND%:
CALEB ROWER
Deputy Corporation Counse!
STATE OF HAWAI
DEPARTMENT OF SE
APPROVED AS TO FORM:
By,
Deputy Attorney General DARR . WONG
Adjutant General
STATE OF HAWAIT
DEPARTMENT OF ACCOUNTING AND
Deputy Attorney General SEKI
State Comptroller
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