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SUBJECT: RESOLUTION APPROVING THE INSTALLATION OF SIF ENS INTHE
COUNTY OF MAUI RELATING TO THE HAWAII STATE- MERGENCY‘ ik
OUTDOOR SIREN WARNING SYSTEM 5% 1 0

11

Dear Chair White:

The attached resolution authorizes the Mayor to enter into lease agreements for the
installation of emergency outdoor warning sirens on County-owned property pursuant to the
Memorandum of Agreement on April 16, 2014, between the County of Maui and the State of
Hawaii, Department of Accounting and General Services (DAGS), and Department of Defense
(DoD) to coordinate implementation, planning, design and construction of the Hawaii State
Emergency Outdoor Siren Warning system.

This is one of the final steps before DAGS will issue a notice to proceed to the contractor
to being the next phase of the project.

If you have additional questions, please contact our Emergency Management Officer,
Anna Foust at 270-7281 or via email at anna.foust@co.maui.hi.us.

Sincerely,

(bl

ALAN M. ARAKAWA
Mayor

COUNTY COMMUNICATION NO. M-\

200 South High Street, Wailuku, Hawai‘i 96793-2155 Telephone (808) 270-7855 Fax (808) 270-7870 e-mail: mayors.office@mauicounty.gov



Resolution

No.

APPROVING THE INSTALLATION OF SIRENS IN THE COUNTY OF
MAUI RELATING TO THE HAWAII STATE EMERGENCY
OUTDOOR SIREN WARNING SYSTEM

WHEREAS, the State of Hawaii, Department of Accounting and
General Services, the Department of Defense, and the County of Maui
(“County”) entered into a Memorandum of Agreement (“MOA”) on April 16,
2014, attached hereto as Appendix (1), to coordinate implementation,
planning, design, and construction of the Hawaii State Emergency
Outdoor Siren Warning system throughout the County; and

WHEREAS, five locations located on County-owned property have
been selected for placement of emergency outdoor warning sirens, all of
which are County properties as further described in Exhibit “1” through
“5”, attached hereto and incorporated herein; and

WHEREAS, license agreements between the County and the State of
Hawaii were contemplated in the MOA to authorize the placement of any
emergency warning siren on County property; and

WHEREAS, the County has proposed lease agreements instead of
license agreements; and

WHEREAS, it is understood that effective July 1, 2014, Hawaii
Revised Statutes (“HRS”) Chapter 128, which is cited in the MOA, was
repealed and replaced by HRS Chapter 127A, and that specific provisions
of HRS Chapter 128 cited in the MOA are clearly addressed in HRS

Chapter 127A; and



Resolution No.

WHEREAS, pursuant to Section 3.40.040, Maui County Code, a
lease of real property exceeding five years must be authorized by the
County Council by resolution and may be so authorized when such longer
period is deemed necessary, is in the public interest, and is for the use of
any agency of the State; and

WHEREAS, the five leases attached hereto fulfill the MOA and serve
the public interest by improving and expanding emergency and civil
defense communications in times of disaster or national emergency; and

WHEREAS, the five leases will remain in effect until such time as
either party provides reasonable written notice to terminate the lease; now,
therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Mayor and the Director of Finance or their authorized
representatives may execute these leases; and

2. That certified copies of this resolution be transmitted to the
Mayor, the Emergency Management Officer, the Director of Finance, the

Director of Parks and Recreation, and the Corporation Counsel.

APPROVED AS TO FORM
AND LEGALITY:

N Dl g aad

JENRIE L. SHEPFARD

uty Corporation Counsel
County of Maui
2016-0309




MEMORANDUM OF AGREEMENT
BETWEEN

THE
COUNTY OF MAUT
ANT

STATE OF BAWAIY

This MEMORANDUM OF AGREEMENT ("MOA'™), entered into on this /3™ day of
Aprd ] 2014, by and between the COUNTY OF MAUT, & municipal corporation of the
Stath of Hawaf'l, whose address ie 200 South High Street, Weihdkn, Heawei 96793
("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DRFENSE, whose addeess
is 3849 Diamond Head Rosd, Honolulu, Heweit 96816 (“DOD™, and the STATE OF HAWAF]
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimokn Building 1151 Punchbow! Sweet, Honolulu, Hawaii 96813 ("DAGS®) (COUNTY,
DOD, and DAGS collectively referred 1o as “Parties™,

The purpose of this MOA is to coordinate the implementstion, including planning, design
and construction, of Hewei'i State Emergency Outdoor Siven Werning Systsm, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY,

Hewai'i Revised Statutes (“HRS") §128-2 defines & "Jocal organization for civil defense”
minc!udemamnizaﬁcncmmdinmordmev&thHRSChwu%toperfomcivﬂdefmm
functions in the COUNTY. Civil defense functions include all those provided pursusnt to HRS
Chapter 128 which includes air raid waming services and communications. HRS §128-3
provides for the appointment of a Deputy Director for each political subdivision. HRS §128-6
esmbﬁsthivﬂDefumpowmandmﬁ&mfordimcﬁmmmmlofwmnmgsmddgnm
for aleris or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any Hebility
mrdeathofnrinjurytopwwn&,orpwpc;wdmge,wamﬂtofmyactmomissianinmc

course of the employment ot in the performance of duties pursuant to HRS Chapter 128, exespt
in cases of willful miscondust.

The DOD, DAGS, end the COUNTY, by mutual consent, agres 1o jointly mansge efforts
end projects undertaken to fulfill the responsibility for the instaliation, maintenance and control
of such warnings and devices. .

NOW THEREFORE, in consideration of the mutual covenants and promises berein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:
4. Maintain a list of proposed locations for sirens and related equipment,
b. Participate in mestings with the COUNTY 1o discuss proposed siren sites,
v Submit Hstings of proposed siren sites for review sad concwrencs.
¢ Beek appropriations for siven warning projects on behalf of the COUNTY, and
where such eppropristions are made, fund the design end construction of the
sirens and related equipment,

FOR COUNTY CONTROLLED SITES:

ement with the COUNTY which will address slte
angd new siven giles.

fac)

agreement conditions of access for the installstion, operation,
repaiv and maintenance of the sivens and related equipment shall include:

1} DOD’s contractor shall obtain a sight-of-entry permit for the
instaliation of the siren and related equipment at each siven site,

2) DQD ghall require its contractor to procure and meininin, during the
life of each right-of-entry permit end any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liability to cover liability assumed undsr the right-of-
eniry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additions! insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall meintain and exercise dus care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit,

4) DOD’s contractor shall restore the siren gite to & condition that is
substentially similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit,

CADOCUME~NCOUNTY~INLOCALS~ NTenp\XPrpwiseifinal COM-Bma MOA 5-13+11 sditsd signatie pege.doc
Page2 of 5
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5) DOD, its officers, employess, agents, confractors, and subcontrectors
shall comply with end sstisfy all epplicable simtutes, ordinances,
rules and regulations of the Federal, State and COUNTY
governments iu performing ite werk af sech siven site,

COUNTY s responsibilities:

a3

& idemtify, review and approve the propossd location of the siren sites

b Assist DOD in the coordination with site owners and communities to fuoilitas
the siven site approvals,

. Participate with DOD and DAGS i the sirens fina! Becgptance process,

d. The COUNTY, its officers, employees, agents, coptractors, and subcontractors
shall comply with and satisfy ail applicable statutes, ordinances, rules end
reguletions of the Federal, State and Clty governments in performing its siven
project activities,

FOR COUNTY CONTROLLED SITES:

¢ Review and spprove the construction plans povided by DOD for the
instaliation of the sirens and related equipment,

f GmntDAGS,D@D,mdtheiwomamuﬁwmeminm&operm,m&
mainminsirmmdmlatedequipmmwmhwimnﬁmmpmwdbythe
County.

& Issue right-of-eniry permits to DAGS’ and DOD's contractor for approved
siren sites.

3. DAGS’ responsibilities are ag follows:

. Provide DOD gtaff with technical services and overview coordination

support for the implementation of DOD siren projects on COUNTY
controlled siren sites,

b. Procure the design consultants, negotiate and approve the consultant’s
fees,prepatethedwigncontmcmmdmakcpuymemsusingﬁnﬁing
appropriated for this purpose,

c. Overses the design, bidding, and construction phases of the work in
accordance with all applicable regulatory requirements. Prepare the
construction contracts end make payments,

CADOCUME-I\COUNTY~\LOCALS~\Temp\tPprpwiseiial COM-Staic MOA 8-13-11 edited signsture page.dos
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d, When cversesing design and construction phases of work for the DOD
sirens and related equipment:

D If & siven site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behslf of DOD) for the
siven from the State Department of Land and Netural Resources,

3] DAGE' consultants and contractors will procsss & right-gfeeniry
permit for the instalistion of the siven and related eguipment &t
each siren site,

kY DAGS shall require its consultante snd contraciors to procure snd
maintain, during the 1ife of ench right-of-entry permit end any
extansions thereof, comprehensive genaral Habifity insnrance
covering bodily injury and property damage with limits not less
than §$1,000,000 combined single lirait per occurrence and
tncluding the following extensions: (1) contractus! lability to
cover libility assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance thet
may be requived under the laws, ordinances or mles or reguiations
of any governmental suthority. All required policies of insursnce
shall name the COUNTY, its elected and appointed officials,
employess and agents as sdditional insured and provide that the
mﬁcywillnutbemneelad,temﬁmted.lapw&mmmﬁalb
changed without 30 days’ prior written notice to the COUNTY.

4)  DAGS’ consultants and contractors shall maintsin and exercise dus
care to keep the ares surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5 DAGS’ consultants and contractors shall restore the siven site to
condiﬁonthatismbsinnﬁaﬁyuimﬂmhothaiwhinhwdmdpﬁmm
the commencement of the contractor’s activity under each right-of.
entry permit.,

&) DAGS, its officers, employees, agents, consultants, contraciors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE
and COUNTY governments in performing its work at each siren
site,

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

CADOCUME-NCOUNTY~ \LOCALS~ KTemp\XPirpwiscinel COM-State MOA 9-13-1 | edited signeture page.dos
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5. Letmiingtion. Any party to this MOA shall have the privilege, with or without canse,
o cancel or annul this MOA at any tims upon written notice given thirty (30) days in
advance of such termination.

IN WITNES® THEREOF, the Parifes heve executed fois MOA on the duy. month, snd yesr
msgtioned above,

COUNTY OF MAUL

Mayor ‘
RECOMMEND APPROVAL:
ANKA FOUST

Emergency Management Officsr
Menyi Civil Defonse Agency

APPROVED AS TO FORM

S 4

CALEB ROWE
Deputy Corporstion Counsel

STATE OF HAWAT

DEPARTMENT OF D SE
APPROVED AS TC FORM:

A
Deputy Attorney General

STATE OF HAWATT
DEPARTMENT OF ACCOUNTING AND

APPROVED AS TO FORM: G SERVICES

Deputy Attorney General DEAN SEKIT
State Comptroller
CADOCUME~ N\COUNTY- NLOCALS- NTempiX Pprpwisetfins! COM-Stata MOA 9+13-11 edie sigaature paga doc
Page §of §
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA123 Eddie Tam Memorial Park

THIS LEASE AGREEMENT entered into this day of .201_

by and between the COUNTY OF MAUL, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant ofa
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License: and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Eddie Tam Memorial Park, TMK:
(2) 2-4-006:005 (por.) and (2) 2-4-032:098 (por.), more particularly described in Exhibit "A",

attached hereto and made a part hereof; and

j
' EXH!B” “é'_. Page 6 of 130



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thercto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hercto;

NOW. THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lcase, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Iessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, cmergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Eddie Tam
Memorial Park, and the right of ingress to and egress from said Siren Site and Equipment. This
Lease shall not be construed to include the granting of any permanent rights, ownership, title, or

casements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.

Page 7 of 130
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3, Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA123 at Eddie Tam Memorial Park".

4, Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this lLease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOQF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAIL RECOMMENDED: COUNTY OF MAUI
Ui b, }\ V) N f" By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

Ao
/ ; :\\ ’ &
/A:} ”*) RO
JERRIE L. SHEPPARD
Deptity Corporation Counsel
2016-0309
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LESSEE:

STATE OF HAWAIL
By its Department of Defense

,/‘/ s
I

T e A

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

PNy 2y
/'/! z«'ﬂ /ff*”'(/
/:// :;j’/ :}/M’z
N 7
MICHAEL S. VINCENT
Deputy Attorney General
State of Iawaii

Page 9 of 130



STATE OF HAWAII )
) SS.
)

On this day of , 20___, before me personally appeared
, to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:

Notary Name: Judicial Circuit;

Doc. Description:

Notary Signature:

| Date:
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STATE OF IIAWAII )
) SS.
COUNTY OF MAUI )
On this day of , 20___, before me personally appearcd ALAN M.

ARAKAWA_ to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hercunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:
Judicial
Notary Name: Circuit:
Doc.
Description:
Notary R
Signature:
Date:
-6-
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SITE SKETCH

DATE: 11/14/2006
ISLAND: MAUI LEGEN
SITE NUMBER: 123 =osND
SITE NAME: Eddie Tam

Stadium Lights

H 1
H i
H i
1 1
H 1
" )
H ]
i
i
Multipurposse i
Fioig H
]
i
]
o '
N i
\ '
\ 155 !
\ !
\\ :
{ \\ :
st T cate "
Siren Location 1
ng Lot §
A\ . |
L 812 '
\REE ~
/ " /ﬂ '
XE :

IR
P EZ | rwmee ] |
| Tennis Couts } |2 =% {

Vel
JT i
----- \ // ‘
_________ S ;
:\ 1
H L]
H }
H 3
H ]
] {
i t
; {
H 1
' i
H Parking Lot !
; i
H ]
H ]
' 1

i t nter

Maul Parks and Recreation | ' Gymnasium \
SITE MAP # 202 X ] ! ]
Eddie Tam Memorial Park ! : ) l'
Overview and Parking f ! ' ]
 TMKA 24-06: 05; 2-4-32: 98 ! \
1 )
\ ]

!
. \
\
3 Existing
MAKAWAO AVENUE w @
\

EXHBIT * A

Page 12 of 130



"' TIEIHAS

Page 13 of 130



MA123 - Eddie Tam Meggé)erj?olf %&anter }




MA123 -~ Eddie Tam
Sited Per Specifications

21" From Utility Enclosure

12' From Light Pole (Field Lites)

9' From Wooden Guard Rail
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COVENANTS, TERMS AND CONDITIONS

i. Right to Construct the Equipment. Lessee may construct and maintain the

Bguipment on the Siren Site, with sccess on, within, under, over and across the parcel provided
they Lessee obtains the Lassor's written approvel of the plans and specifications for the
Bauipment and any subseguent alterations thereto prior 1o commencing the constwaction of any
portion of the Bouipment on the parcel 2t the Siren Site. Lessse shall be solely responsible for
ail costs and expenses incurred in conneciion with the Equipment and the maintenance of the
Eguipment, including but not imited to, il design, planning, enginesring, construciion,
alteration and maintenancs costS and expensss.

2. Eguipment. The initial ir&staﬁatmn of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. Mo zlecirical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

Page 19 of 130



removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
genera] liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13,  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same,

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (¢) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall () cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site 1o a condition satisfactory to the Lessor, Lessor shail have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attornevs' E ees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attomey fees and costs and
not tor the atorney fees and costs of the other party. Nething contained hereln shall preciude
Lessor or Lesses from pursuing an award of afiorney fees and costs against any third party in any
related litigation.

1% AgreementAmendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

2. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the reguirements of federal, state, and county authorities and shall observe al}
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behaif.

22, Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAI'I

This MEMORANDUM OF AGREEMENT ("MOA™), entered into on this [ ™ day of

: 2044, by and between the COUNTY OF MAUI, & municipal corporation of the
Eﬁofmwd'i.mmdmm 200 South High Street, Wallulw, Hawaii 96793
("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dizmond Head Road, Honolulu, Hawsii 96816 (“DOD"), and the STATE OF HAWAFI
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalnimoku Building 1151 Punchbow! Street, Honoluln, Hawaii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred o as “Parties”).

The purpose of this MOA is to coordinste the implementation, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Warning System, together with
improvements, equipment, facilities and sppurtenances relsted thereto (“sirens and related
equipment™), throughout the COUNTY.

Hawai'i Revised Statutes (“HRS™) §128-2 defines s “local arganization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
fimctions in the COUNTY. Civil defense fimctions include all those provided pursusnt to HRS
Chapter 128 which includes air raid waming services and communications, HRS §128-3
provides for the sppointment of & Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any Hability
for death of or injury to persons, or property damage, as a result of any sct or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by mutual conseat, agree to jointly manage efforts
mmmmmmmmmmwwmuwﬁmmmmmml
of such wamings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:

Mntain s Hat of proposed locations for sirens and relsted equipment,

b, Participate in meetings with the COUNTY to discuss proposed siven sites.

z. Bubmit lHetings of proposed siven sites for review snd concumvencs.

d. Sesk sppropristions for siven wamming projests on behalf of the COUNTY, and
: such sppropried 1 fond the design snd construction of the
FOR COUNTY CONTROLLED SITES:

3, Kmﬁm & Lkmm@ﬁ% Arwesroend
specific i@wmfmm&ﬁn&mﬁm@w sipen sites.
repair and mais

DANSe uf the sirens and relsted mmxgmmt x&mﬂlxm, m&x@ '

1) DOD's coniractor shell obin & right-of-entry peomit for the
installation of the siren and related equipment ot ench slven gite,

2} DOD ghall reguire its contractor 1o provwse and maintain, during the
life of each right-of-entry permit and any extensions thezeof,
comprehensive general linbility insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:

(1) contractua] liability to cover liability sssumed undsr the righi-of-

entry permit; and (2) all insurance that may be required under the

laws, ordinances or rules or regulations of any governmental
suthority. All required policies of insursnce shall name the

COUNTY, DOD, DAGS, and their elected and appointed officials,

employees and agents as additions] insured and provide that the

policy will not be canceled, terminated, lupsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD's contractor shall mainiuin and exercise due care to keep the
area surrounding the siren site clear and safe for public uee during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siven site to & condition that is
substantially similer to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit,

CADDCUME~RCOUNTY-ILOCALS~INTenp X Pprpwise\final COM-State MOA 0-13-11 edlizd signaturs prge.dos
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5} DOD, its officers, employess, @ subconiracto
ghall comply with end satisfy all W@&M@ mmm ordi
nules end regulstions of the Pedersl, Siste and COUNTY
govermnents in performing fte work st esch siven gite,

2. COUNTY s responsibilities:

P

Identify, review and spprove the proposed location of the siven sites

b Assigl DOD in the coordination with site ovmers and commundties to facilitate
e siven site approvels,

c. Participate with DOD snd DAGS in the sirens Sual accepiance process,

d. The COUNTY, its offficers, exnployess, agents, o
gl coraply with and satisfy o1l spplicable 5, €
regulations of the Federsl, State and City &
project activities,

FOR COUNTY CONTROLLED SITES:

e. Review and spprove the construction pﬁ&m provided by DOD for the
installation of the sivens and related equipment.

£ Orent DAGS, DOD, and their contractor 4 & license to install, operate, and

mmmmmmmmmtmmammmeawedhym
County,

8- lssue right-of-entry permits to DAGS® and DOD’s contrac
siren sites.

tog for approved

3. DAGS® responsibilides are as follows:

2, Provide DOD staff with technical ssrvices and overview coordination

support for the implementstion of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design congultants, negotiate and approve the consultant’s
ﬁe&pmpmemedem@cmmmmdmkemymmumﬁmding
appropriated for this purpose,

c. Oversee the design, bidding, end construction phases of the work in

accordance with all applicable reguletory requirements. Prepare the
construction contracts and make payments.

CADOCUME~INCOUNTY~1LOCALS~ INTemp\XPpepwise\inal COM-8tate MOA 5-1311 edited signutine pags.dog
Page3 of §
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d. When oversesing design and construction phases of work for ths DOD
sirens and related equipment:

1} ¥easirensite mimmﬁ@m@%&wvmﬁmp&ﬂy DAQS shall be
responstble for submd serment (on behalf of DOD) for the
st of Land end Naturs! Resources,

. contractors will process g right-of-gniry
permit for the insteliation of the siven and related equipment &t
each glren site,

k) DA@S shail require its consultants and contractors

to procurs and
malniein, during the life of each nghmf-mﬁym&tm@my
wmim tﬁwmﬂf, CHMpIEnens Mﬂy Giie il
sovering bodily injury and property damsge
than §1,000,000 combined single limmw OCEUETE
including the following extensions: (1) mnmm&i }mbﬂrtym
Wh&hﬂm’m@duﬂmmm&wfmmgm&)
produsts snd completed operstions cwemm' and all ingurancs that
may be required under the laws, ordinsnces

of sny governments! authority. All required policies of insurance
ghal neme the COUNTY, its elestad and appointed officials,
employwmdwmaddiﬁumﬁmmdmmwidem&m
puhcywﬂlm&b&cancded,tmninmd,lapwd,ormﬂmany
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS’ consultants and contractors shall maintein and exercise dus
care to keep the area surrounding the siren site clear and safe for
public vse during the term of the right-of-eatry permit.

5 DAGS’ consuliants and contractors shall restore the given slie to &
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s sctivity under each right-of.
eniry permit,

6) DAGS, itw officers, employess, agents, consultants, contractors,
andsubconumorsahalleomplywithandmmfyallapphubh
stetutes, ordinances, rules and regulations of the Federsl, STATE

audCOUNTYgovemmentsinperﬁoxmmgxtsworkatmhsim
site.

ations. Any extensions, changes or alterations to this MOA shell be
amedwbyﬂiﬂecwdpmaesinwﬂ&ngbefombeingundemken.

CAROCUME~NCOUNTY~I\LOCALS~NTemp\XPgrpwise\inal COM-8tste MOA 9+13+11 edlted signature page.doc
Page 4 of §
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S. JTemmingtion. Any party to this MOA shall have the privilegs, with or without cause,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in

advancs of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year

mentioned above,

CALEB ROWE
Deputy Corporation Counsel

APPROVED AS TO FORM:

Deputy Attorney Genesal

APPROVED AS TO FORM:

Deputy Attomey General

COUNTY OF MAUI

M. ARAKAWA

STATE OF HAWAT1
DEPARTMENT OF SE

By
DARR’ . WONG
Adjutent General

STATE OF HAWAIT
DEPARTMENT OF ACCOUNTING AND

.

DEAN SEKI
State Comptroller

CADOCUME-~ NCOUNT Y~ NLOCALS- 1 TempXX Pgrpwisofinef CO34-Btats MOA 5-13-11 edited sigaature pege dos
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA404 Honokowai Beach Park

THIS LEASE AGREEMENT entered into this day of , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor,” and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties™.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Iease of Real Property. pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Honokowai Beach Park, TMK: (2) 4-
4-001:046 and (2) 4-4-001:047, more particularly described in Exhibit "A", attached hereto and
made a part hereof; and

- EXHIBIT " 2
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”. for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

L. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install. operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Honokowai
Beach Park, and the right of ingress to and egress from said Siren Site and Equipment. This
Lease shall not be construed to include the granting of any permanent rights, ownership, title, or
casements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as “Siren Number MA404 at Honokowai Beach Park”.

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

5. Additional Covenants. Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hercof.
IN WITNESS WHEREOQF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
(\,ﬂ—ﬁ-w~ )")»‘7 ‘2&&«41‘ By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

N A Diaapan ¢l

JERRIEAL. SHEPPARD

Depaty Corporation Counsel
2016-0309
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APPROVED AS TO FORM:

.

MICHAEL S. VINCENT
Deputy Attorney General
State of Hawaii

LESSEE:

STATE OF HAWAII
By its Department of Defense

7
By (AT L
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

Page 34 of 130



STATE OF HAWAII )
) SS.
)

On this day of , 20___, before me personally appeared
. to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official secal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

~ NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:

Notary Name: Judicial Circuit:

Doc. Description:

Notary Signature:
Date:
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STATE OF HAWAII
COUNTY OF MAUI

On this day of

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

) SS.
)

, 20___, before me personally appeared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
atfixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

Notary Public, State of Hawaii

Print Name:

My commission expires:

Doc. Date:

Doc.
Description:

NOTARY PUBLIC CERTIFICATION
# Pages:

Notary Name:

Judicial
Circuit:

Notary
Signature:

Date:
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SITE SKETCH

DATE: 10/12/2006

ISLAND: MAUI

SITE NUMBER: 404

SITE NAME: Honokowai Beach Park

[ Existing 3{
Siren

3 - k\i

OCEAN

¢

L2
! l

LT ——

Maul Parks and Recreation
SITE MAP # 403
Honokowai Beach Park

i

LEGEND
@ utity Pole with Light
O utiity Pole

€ Fire Hydrant

Place

PARKING LOT

Overview and Parking
TMK#4-4-01: 46, 47

ENHBIT * A"

PARKING LOT
0ft 100 ft
B
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Offset due to overhead electrical
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
‘work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014, In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11 Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12, Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13, Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof, Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14, Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee's rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16. Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and zll portions of the Equipment instailed
or constructed on, within, under, over or across the Siren Site and any improvements, equiprment,
facilities, components and appurienances relating thereto and restore the Siren Site to & condition
thar (s substantially simular 1o thay which existed prior to the commencement of Lessor’s acuviny
on the pareel and/or Siren Site, satisfactory t Lessor. If Lessee fails 1o restors the parcel and/or
Siren Site to a condition satistactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shai} be selely responsible for, any and 2ll costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Leassor
incurs in removing and disposing of Lessee's Equipment.

17. Default.

1) Noetice of defauli. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii)  County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafier be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf,

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF BAWAT'I

This MEMORANDUM OF AGREEMENT ("MOA™), entered into on this ﬁ_ﬁdnyof
ﬁ?ﬁ! 2014, by and between the COUNTY OF MAUI, a municipal corporation of the
of Hawai'i, whose address is 200 South High Street, Wailuku, Hawali 96793

("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawzi't 96816 (“DOD"), and the STATE OF HAWATI
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalsnimokn Building 1151 Punchbow] Street, Honolulu, Hawaii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties”™).

The purpose of this MOA is to coordinate the implementstion, including planning, design
mdeon,ofHawaﬁSﬂtehmmcyO@dethnmingSym,mmwlth
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipmmt"),tlnmgbomtheCOUNTY

Hawsi'i Revised Statutes (“HRS™) §128-2 defines a *local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursusnt to HRS
Chapter 128 which includes air raid waming services and communications. HRS §128-3
provides for the sppointment of & Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of warnings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any Hability
for death of or injury to persons, or propesty damage, as a result of any act or omission in the

comeofmeemplcymunmmmpefmmmuofduuummmmwu&m
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by miutual consent, agree to jointly manage efforts
andpmjechmduhkmhﬁdﬁntbemponﬁbimyfumeinmnmmmdmd
of such wamings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:

& Maintain e list of proposed

in mestings with the COUNTY to discuss proposed siren sites.

poed siven sites for peview and conounenss

ing projects on behalf of the COUNTY, and

. soniractor shall obtain e right-of-entry permit
msmlmwmemmmﬁmlm equipment at each siven site.

2} DOD shall reguire its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions theseof,
comprehensive general lisbility insurence eovering bodily injusy and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual lability to cover lability assumed under the right-of-
entry permit; and (2) all insurance thet may be required under the
iaws, ordinances or rules or regulations of any governmental
asuthority. All required policies of insurance shall name ths
COUNTY, DOD, DAGE, and their elected and appointed officials,
employees and agents as sdditionsl insured end provids that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days' prior written notice to the County.

3) DOD's contractor shall maintain and exercise due care to keep the
area surrounding the sirem site clear and safe for public vse during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to & condition that is
substantially similer to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit,

CADOCUME-INCOUNTY-1\LOCALS~NTempiPgrpwise\fingl COM-Biaie MOA 9-13-11 oditsd slgnstum pagedos
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, Stute and COUNTY
governments in performing its work at each siren site,

2. COUNTY s responsibilities:
& Identify, review and approve the proposed location of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitste
the siren site approvals,

c. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and sstisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren
project activities.

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

£ Grant DAGS, DOD, and their contractors e license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS’ regponsibilities are as follows:

a. Provide DOD staff with technical sevvices snd overview coordination

support for the implementation of DOD siren projects on COUNTY
controlled siren sites,

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and meke payments using funding
sppropriated for this purpose.

¢ Oversee the design, bidding, and construction phases of the work in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUMB~I\COUNTY~1\LOCALS~(\Temp\i{Parpwiss\finel CORM-Btats MOA 9-13-11 edited signstors page.doo
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d. When overseeing design end construction phases of work for the DOD
sirens and related equipment:

1) I a sirensite is located on State-owned propesty, DAGS shall be
responsible for submitting en easement (on behalf of DOD) for the
mmmsmnmmofmmwm

2) m&'mmmmwmmudﬂmofmy
pumxtﬁorﬂ:cinmlmionafﬁxeaimwndulmdeqxﬁpmn
each siren site.

3) DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual Hability to
cover linbility assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any govemmental authority. All required policies of insurance
ghall name the COUNTY, its elected and appointed officials,
employees end agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY,

4) DAGS?® consultants and contractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safe for
mbﬁcmdmingﬂn&mof&enghtﬁ-mﬂypumi&

5 DAGS’ consultants and contractors shall restore the siren site to a
condition that is substantially similer to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit.

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all
statutes, ordinsnces, rules and regulations of the Fedaral, STATE
and COUNTY governments in performing its work st esch siren
site,

4, Modifications. Any extensions, changes or alterations to this MOA shall be
amdtobytﬂaﬂ‘emdpurﬁesinwﬁﬁnsbefmebdngmduhm

CADOCUME~NCOUNTY~ I\LOCALS~ NTamp\iPprpwisdfinel COM-Btats MOA 9-13-11 sditsd signstums page.doc
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5. Termingtion. AnymtoﬁmMOA:hﬂlhmﬂnpﬁvﬂep.ﬁthurwiﬂmﬁm
tocmelamulthisMOAutmyﬁmenponwﬁnmmﬁceaivmmkty(BO)dlysin
advance of such termination.

IN WITNESS THEREOF, the Parties bave executed this MOAonﬂleday,month.mdyw
mentioned above.

COUNTY OF MAUL
M. ARAKAWA

Moeyor

RECOMMEND APPROVAL:

O il - el

ANNA FOUST

Emergency Management Officer

Maui Civil Defense Agency

APPROVED AS TO FORM

AND %:

CALEB ROWE

Deputy Corporation Counsel
STATE OF HAWAIT
DEPARTMENT OF SE

APPROVED AS TO FORM:
By

Deputy Attorney General DARR' - WONG

Adjutant General

STATE OF HAWAT1

DEPARTMENT OF ACCOUNTING AND

APPROVED AS TO FORM: SERVICES

Deputy Attorney General DEAN SEKI
State Comptroller

CADOCUME~ WCOUNTY~ INLOCALS- h TempO{ Prrpwissfins] COb-Btete MOA 81311 edited signatire pagedos
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA406 Napili Neighborhood Park

THIS LEASE AGREEMENT entered into this day of , 201,

by and between the COUNTY OF MAUIL, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee." and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WIEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WIIEREAS. Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of'a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA. which parcel is identified as Napili Neighborhood Park, TMK: (2)
4-3-018:041 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof’ and
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Sitc provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agrecments set forth
herein. Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease. on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtcnances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Napili
Neighborhood Park, and the right of ingress to and egress from said Siren Site and Equipment.
This Lease shall not be construed to include the granting of any permanent rights, ownership,
title, or casements in the parcel. Lessee shall obtain Lessor’s approval of the final location for

siting of the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as “Siren Number MA406 at Napili Neighborhood Park”.

4. Lease Term. This Lease shall become effective on the day and year first above
wrilten, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
(»., "/5/‘_,..—7.,-..7‘_,‘1 ) Y \:D_,& ‘/L"‘kj\ By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

QA D MOOU\d\

JEBRIF/L. SHEPPARD
Deéputy Corporation Counsel
2016-0309
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LESSEE:

STATE OF HAWAII
By its Department of Defense

o

By [ AN {j I —
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

s

MICHAEL S. VINCENT
Deputy Attorney General
State of Hawaii
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STATE OF HAWAII )
) SS.

)

On this day of , 20__, before me personally appeared
. to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOQF, 1 have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:

Notary Name: Judicial Circuit;

Doc. Description:

Notary Signature:
Date:

-5-
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STATE OF HAWAII
COUNTY OF MAUI

On this

)
) SS.
)

, 20, before me personally appeared ALAN M,

ARAKAWA. to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Daoc. Date: # Pages:
Judicial

Notary Name: Circuit;

Doc.

Description:

Notary

Signature:

Date:
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SITE SKETCH

DATE: 10/13/2008

ISLAND: MAUI

SITE NUMBER: 406

SITE NAME: Napili #1 Altemative 1

Baul Parks and Recrestion

SITE MAP £422 o 100 R
Napifl Nelghborhood Park .
Overview and Parking L—-— @

TRAKS 4-3-18: 41 To Lehaina

EXHBT * A"
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MA406—-Napili Neighbgrhpod Park
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28' From Shower Tree (Lahaina
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LONG = -156.660218°
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage, Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind Within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law,

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11, Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12, Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

Page 72 of 130



regulation (hereinafier collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or dischérge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

if) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii)  County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude.
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19, Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf,

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

Page 76 of 130



MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND

STATE OF HAWAT'Y

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this [ ™ day of
2044, by and between the COUNTY OF MAUT, & municipal corporation of the
of Hawal'l, whose sddress is 200 South High Street, Weilukn, Hawaii 96793

("COUNTY™), the STATE OF HAWATI by its DEPARTMENT OF DEFENSE, whose address
is 3949 Diamond Hesd Road, Honolulu, Hawai'i 96816 (“DOD”), and the STATE OF HAWATT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalsnimokn Building 1151 Punchbowd Street, Honoluln, Hawai 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties”).

The purpose of this MOA is to coordinate the implementation, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Warning System, together with
improvements, equipment, fecilities and appurtenances related theseto (“sirens and related
equipment™), throughout the COUNTY.

Hawai'i Revised Statutes (“HRS"™) §128-2 defines & "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense fimctions include all those provided pursuant to HRS
Chapter 128 which includes air raid wamning services and communications. HRS §128-3
provides for the sppointment of 8 Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionslly, HRS §128-18 grants the STATE and COUNTY immunity from sny Hability
for death of or injury to persons, or property damage, as 8 result of any sct or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct,

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage efforts
mdpmjechmdmkmwﬁxlﬂﬂthcmponﬁbiﬁtyﬁuﬂuinmmﬁommhnnmmdml
of such wamings and devices.

NOW THEREFORE, in considsration of the mutual covenants and promises bherein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:
a. Maintain a list of proposed locations for sirens and related equipment,
b. Participate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concuzrence.

d. Seek sppropriations for siren waming projects on behalf of the COUNTY, and
where such appropristions are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiste 8 License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

f The Licenss agreement conditions of access for the installation, operstion,
repair and maintenance of the sirens and related equipment shail include:

1) DOD’s contractor shall obtain a right-of-entry permit for the
instalistion of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
propesty damage with limits not less than $1,000,000 combined
(1) contractual lisbility to cover libility sssumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulstions of any governmental
suthority. All required policies of insurance shall name ths
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as sdditional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD's contractor shall meintain and exercise due care to keep the
area surrounding the siren site clear and safe for public uss during
the term of the right-of-entry permit,

4) DOD"s contractor shall restore the siren site to a condition that is
substentially similar to that which existed prior to the
commencement of the contractor’s sctivity under each right-of-entry
permit.

CADOCUME~NCOUNTY~1\LOCALS~I\Temp\{Pyrpwiscfinal COM-Btsis MOA 51311 edited slgnstuss paga.dos
Page2 of 5 :
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
govemments in performing its work at each siren site.

2. COUNTY"s responsibilities:
a, M&,Mﬁwmﬂw&em«eﬂb«ﬁmoﬁrﬁmdﬁ

b. Assist DOD in the coordinstion with site owners and communities to facilitate

c. Participate with DOD and DAGS in the sirens final acceptance process,

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City govemments in performing its siren

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

8- Issue right-of-entry permits to DAGS’ and DOD’s contractar for approved
siren sites.

3. DAGS’ responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination

support for the implementation of DOD siren projects on COUNTY
controlied siren sites,

b. Procure the design consultants, negotiate and approve the consultant’s
feea.prepuvetheduignemmtsmdmkzplymmminsﬂmding
appropriated for this purpose,

c. Oversee the design, bidding, and construction phases of the work in
sccordance with all applicable regulatory requirements. Prepare the

CADOCUME~-N\COUNTY~NLOCALS~I\Tamg\XPgrpwisc\iasl OOM-Btats MOA 9-13-11 efited slgnatore page.dog
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d When oversesing design and construction phases of work for the DOD
sirens and related equipment:

1) If a siven site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
siren from the State Department of Land and Natural Resources.

2) DAGS' consultants and contractors will process a right-of-entry
permit for the installation of the siren and related equipment at
each siren site, :

3) DAGS shall require its consultants and contractors to procure and
maintain, during the life of esch right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual Lisbility to
cover lisbility assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, crdinances or rules or regulations
of any governmental authority. All required policies of insurance
shall name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policyﬁnnotbeumled.hmhnnd.lmed.ormmiﬂly
changed without 30 days® prior written notice to the COUNTY.

4) DAGS' consultants and contractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5)  DAGS'’ consuliants and contractors shall restore the siren site to &
condition that is substantially similar to that which existed prior to
mewmmmmofﬁwwmfssﬁvﬁymﬂuemhﬁm
eatry permit,

6) DAGS, its officers, employees, agents, consultents, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE
and COUNTY governments in performing its work at each siren
site, '

4.  Modifications. Any extensions, changes or slterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

GWIW-—!W!WM CQiM-Stats MOA 9-13-1 1 edited signature pege.dos
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S. Immm.AnyputymthhMOAMhmmepdvﬂmwithorm

to cancel or annul this MOA at
advameofnmhtennimtion.

IN WITNESS THEREOF, the Parti

mentioned sbove.

RECOMMEND APPROVAL

L P D~

ANNA FOUST

Emergency Management Officer
Mgui Civil Defense Agency

APPROVED AS TO FORM
AND%@ALU::

CALEB ROWE

Deputy Corporation Counse]

APPROVED AS TO FORM:

Deputy Attorney General

APPROVED AS TO FORM:

myﬁmenponwﬁtammﬁcegiventhir;ycwt

whxveateauedthisMOAonthedny,mcmh,m‘

COUNTY OF MAUI

M. ARAKAWA

STATE OF HAWATI
DEPARTMENT OF SE

By
DARR > WONG

Adjutent General

STATE OF HAWATT

DEPARTMENT OF ACCOUNTING AN
SERVICES

,-_—_—-—-—-—-



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MAS11 Kualapuu Park

THIS LEASE AGREEMENT entered into this day of , 201

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafier referred to as "Lessor,”" and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Kualapuu Park, TMK: (2) 5-2-
028:098 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof; and

EXHIBIT "
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Kualapuu
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements
in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA51 at Kualapuu Park”.

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

aprnas Iy Qoo f— By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

S DR
Ii%RIE L. SHEPHARD
uty Corporation Counsel

2016-0309

Page 84 of 130



LESSEE:

STATE OF HAWAII
By its Department of Defense

2
-~

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM;

Yo v
MICHAEL S. VINCENT
Deputy Attorney General

State of Hawaii

4
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STATE OF HAWAII )
) SS.

)

On this day of , 20___, before me personally a
, 1o me personally known, who, being by me duly s\
affirmed, did say that such person executed the foregoing instrument as the free act and
such person, and if applicable, in the capacity shown, having been duly authorized to
such instrument in such capacity.

IN WITNESS WHEREOQF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date; # Pages:

Notary Name; Judicial Circuit:

Doc. Description:

Notary Signature:
Date:




STATE OF HAWAII )
) SS.
COUNTY OF MAUI )

On this day of ., 20___, before me personally appeared AL,
ARAKAWA, to me personally known, who being by me duly sworn, did say that h
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that 1
atfixed to the foregoing instrument is the lawful seal of the said County of Maui, and |
said instrument was signed and sealed on behalf of said County of Maui by authority
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be t
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hercunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:
Judicial

Notary Name: Circuit:
Doc.
Description:
Notary
Signature:

| Date:




SITE SKETCH

DATE: 11/16/2008

ISLAND: Molokai

SITE NUMBER;

SITE NAME: Kualapu'u Park
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COVENANTS, TERMS AND CONDITIONS

I. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9, Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014, In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval,

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law,

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14.  Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous |
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

if) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifieen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii)  County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf,

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease, Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoéver, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAI'T

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this Jp ™ day of
2014, by and betwoen the COUNTY OF MAUT, & municipal corporation of the

ﬁww&,mmn 200 South High Street, Wailuky, Hawaii 96793
("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawni'i 96816 ("DOD"), and the STATE OF HAWAFI
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalenimokn Building 1151 Punchbowl Street, Honolulu, Hawai'i 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties™),

ThcpmpouofthisMOAhtocooxdinmﬂ:eimphnmmion,hnh:dingphming. design
mdmmwﬁon,oanwﬂ'iSmEmmyOutdmrSthuningSym,wm
improvements, equipment, frcilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY.

Hawei'i Revised Statutes (“HRS™) §128-2 defines a *local organization for civil defense”
wmmmmmmmmmmmwxzsmmmm
functions in the COUNTY. Civil defense finctions include all those provided pursuant to HRS
Chapter 128 which includes air raid waming services and communications. HRS §128-3
provides for the sppointment of & Deputy Director for each political subdivision. HRS §128-6
mmmmmmmﬁdm«mldmhpmm
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE end COUNTY immunity from eny Hability
ﬁordwhofmhjmympmms,orpmpmydmga,uamﬂtofmactmomhﬁminﬂw

mmdmcmploymmamﬂnpmwdduﬁummmmsmlu.m
in cases of willful misconduct.

mDOD,DAGS,mdﬁowNTY,bynhmﬂmt,wmjoMymmceﬁ'om
and projects undertaken to fulfill the responsibility for the installation, maintenance and control
of such wamnings and devices, s

NOWTHEREFORE.iﬂcmnidenﬁonofthemumﬂcovenlmmdpmmimhemin
made, the Parties do hereby agree as follows:

APPERDIX (1)
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1. DOD's responsibilities:
2. Maintain a list of proposed locations for sirens and related equipment,
b. Participate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concusrence.

d Seduppmpthﬁmﬁunimnvmningpmimonbehdfofthecoum,md
where such appropristions are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiate a License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

f The License agreement conditions of access for the installstion, operation,
repair and maintenance of the sirens and related equipment shall include:

1) DOD's contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general linbility insurance covering bodily injury and
property damage with limits not less then $1,000,000 combined
single limit per occumrence and including the following extensions:
(1) contractual liability to cover lisbility assumed under the right-of-
entry permit; and (2) all insurance thet may be required under the
laws, ordinances or rules or reguistions of any governmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materisily changed
without 30 days’ prios written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
area surrounding the siren site clear end safe for public use during
the term of the right-of-entry permit.

4) DOD's contractor shall restore the siren sits to a condition that is
substantially similar to that which existed peior to the
commencement of the contractor’s activity under each right-of-entry
permit,

CADOCUME-NCOUNTY~I\LOCALS~ \Temp\XPgrpwis\fical COM-Btata MOA $-13-11 edited signste page.dos
Page2 of 5
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
governments in performing its work at each siren site.

2. COUNTY s responsibilities:
a. Identify, review and approve the proposed location of the siven sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siven site approvals.

¢. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy ell applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren
project activities,

FOR COUNTY CONTROLLED SITES:

e. Review and spprove the construction plans provided by DOD for the
installstion of the sirens and related equipment.

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on ths siren sites approved by the
County.

g. Issue right-of-entry permits to DAGS' and DOD's contractor for approved
siren sites.

3. DAGS?® responsibilities are as follows:

a Provide DOD staff with technicsl services snd overview coordination

mpportﬁ:rﬁwimplunmﬂonofDOdepmjm on COUNTY
controlled siren sites.

b. Pmcmeﬁwdcsisneomlm,negoﬁmmdmveﬂweomm%
fees, prepare the design contracts and make payments using funding
appropriated for this purpose,

¢ Oversee the design, bidding, and construction phases of the work in
sccordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUMB~1\COUNT Y~ 1\LOCALS~1\Temp\Parpwiosfinal COM-Stata MOA 9-13-11 edited plganters page.doo
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d. When overseeing design and construction phases of work for the DOD
sirens and related equipment:

1) Ifa siren site is located on State-owned property, DAGS shall be
mponlibieformbmininglnelmmt(onbehﬂfofDOD)ﬁrdw
siren from the State Department of Land and Natural Resources,

2 mwwmmmmmadﬁn-ofm
pmﬁﬁxﬂwinﬁnﬂaﬁmafﬁemmmmpmu
each siven site, :

3) DAGsmnmmemwnnnmmmm:mmmd
mnimnin,d::dngtheliﬁeofelchﬁm-of-qn:ypumitmdm
extensions thereof, comprehensive general liability insursnce
than $1,000,000 combined single limit per occurrence and
including the following extensions; (1) contractusl lsbility to
wmﬁahiﬂtynmedmdwthcﬂgm-of-mrypmnit;mda)
products and completed operations coverage; and all insurance that
mybemqnixedmderthelmmdinmmmluormguhﬁom
ofmmvmmlnﬂhodty.ﬂnqnimdpoﬁduufhmm
shall name the COUNTY, its elected and sppointed officials,
employees end agents as additional insured and provide that the
policywil!notbemceled.mminmd.lmed,ormhﬂy
d:msadwithontBOduys’yriwwﬁtammemtbeCOUNTY.

4  DAGS’ consultants and contractors shall maintain and exercise dus
care to keep the area surrounding the siren site clear and safe for
mbﬁcmeduﬂngﬁ:etamofﬁwﬁzht—of-mkypmit

5 DAGS’ consultants and contractors shall restore the siren site to a
Mmmuwum.mﬂmmmmm
ﬂzwmmnmofﬂnmuamfswﬁvﬁymdquchﬁm-oﬁ
entry permit. ‘

6) DAGS.ihommumphmmwmulmm
mdmbcommmnmplywithuduﬂxﬁrmapplhbk

statutes, ordinances, rules and regulations of the Fedaral, STATE
end COUNTY governments in performing its work at each siren
site.

Modifications. Any extensions, changes or slterations to this MOA shall be
wmwmmmmwﬁmmmm

c-\ooams-t\ooumv-m.ocmx-mwmmm COM-Bitaie MOA 9-13-11 odliad signature page.dos
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s. JTepmination. Any party to this MOA shall have the privilege, with or without
mcmlumtdthisMOAatmyﬁmenpmwdmwmﬁcegimthinyGO)d
advance of such terminstion. ‘

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and
mentionad sbove.

COUNTY OF MAUI
M. ARAKAWA
Mayor
RECOMMEND APPROVAL;:
ANNA FOUST
Emergency Management Officer
Maui Civil Defense Agency
APPROVED AS TO FORM
AND %‘:
CALEB ROWE
Deputy Corporation Counsel |
STATE OF HAWATM
DEPARTMENT OF SE
APPROVED AS TO FORM:
By
Deputy Attorney General DARR . WONG
Adjutent General
STATE OF HAWATI
DEPARTMENT OF ACCOUNTING AN
APPROVED AS TO FORM: SERVICES

L TTRSSS—



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MAS15 Puu Hauoli Park

THIS LEASE AGREEMENT entered into this day of , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor,” and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Puu Hauoli Park, TMK: (2) 5-3-
004:037 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof, and

EXHIBIT *_5
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in considerétion of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Puu Hauole
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements
in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A" is
hereby officially designated as "Siren Number MAS515 at Puu Hauoli Park".

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
Jjustifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREQOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

L}L'Wg_,)y‘) Q——w—(.:"- By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

IET. SHEPPARD
uty Corporation Counsel

2016-0309
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LESSEE:

STATE OF HAWAII
By its Department of Defense

?
A

yd /,z‘/‘ L g
By C[ﬁ - ,,{'»L/ %\ﬂ:f) Ve O

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

MICHAEL'S. VINCENT
Deputy Attorney General

State of Hawaii
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STATE OF HAWAII

)
) SS.

)

On this

day of , 20___, before me personally appeared

, to me persoﬁally known, who, being by me duly swormn or

affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOQF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

Doc. Date:
Notary Name:

Doc. Description:

NOTARY PUBLIC CERTIFICATION
# Pages:

Judicial Circuit:

Notary Signature:

Date:
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STATE OF HAWAII )
) SS.
COUNTY OF MAUI )

On this day of » 20___, before me personally appeared AL.
ARAKAWA, to me personally known, who being by me duly sworn, did say that h
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and
said instrument was signed and sealed on behalf of said County of Maui by authorit
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be -
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:
Judicial

Notary Name: Circuit:

Doc.

Description:

Notary

Signature:

Date;




SITE SKETCH

DATE: 11/17/2008

ISLAND: Molokai

SITE NUMBER:

SITE NAME: Pu'u Hauole Park

mﬂ’sﬁi '

Bsul Parks and Racrestion
STRSAP § 013
s Hawalo Park
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent aterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5.  Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
1o use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written nptice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding;

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13, Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations, Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be |
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without 1imitatidn.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, undér, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

Page 123 of 130



performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right té grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as '
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF BAWAT'T

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this [p ™ day of

. 2014, by and between the COUNTY OF MAUI, a municipal corporation of the
ﬁofnmﬁ,mmn 200 South High Street, Wailuku, Hawaii 96793
("COUNTY™), the STATE OF HAWATT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Hesd Road, Honolulu, Hawai'i 96816 (“DOD"), and the STATE OF HAWATT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimokn Building 1151 Punchbow] Street, Honolulu, Hawaii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties”).

The purpose of this MOA is to coordinate the implementation, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Waming System, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment™), throughout the COUNTY,

Hawaii Revised Statutes (“HRS™) §128-2 dsfines a "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defiense functions include all those provided pursuant to HRS
Chapter 128 which includes air raid waming services and communications. HRS §128-3
provides for the sppointment of & Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or sitacks, and the devices to be used.

Additionslly, HRS §128-18 grants the STATE and COUNTY immunity from any Hability
for death of or injury to persons, or property demage, as & result of any act or omission in the
mdhmplwmﬁahﬂnpuhweofduﬁummmmmlza except
in cases of willful misconduct,

The DOD, DAGS, and the COUNTY, by miutual consent, agres to jointly manage efforts
mdpmjecumdmkenmfnlﬂnthemponn'hmtyfuﬂninmﬂnﬂmmmemdeml
of such wamings and devices.

NOWTHERBFORE,incmmdunﬁmofthenmmlwvmmundpmnﬁmhmm
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:
o. Maintain a list of proposed locations for sirens and related equipment.
b. Participate in meetings with the COUNTY to discuss proposed siren sites.
c. Submitﬁsﬂnpofpropmdsimﬁtesfarevicwmdm

d. Seek appropriations for siren waming projects on behalf of the COUNTY, and
where such appropristions are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiste s License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

£ The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shall include:

1) DOD’s contractor shall obtain & right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general Hability insurance covering bodily injury and
peoperty damage with limits not less than §1,000,000 combined
gingle limit per occurrence and including the following extensions:
(1) contractual lisbility to cover liability assumed under the right-of-
entyy permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulstions of any governmental
suthority, All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provids that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD's contractor shall meintsin and exercise due care to keep the
grea swrrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren sits to a condition that is
substantially similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit.

mmmm-nmmwmmm&m:mmm
Plac 20f5
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5) DOD, its officers, employees, agents, contractors, &nd subcontractors
mmmmmmmmm
rules and regulations of the Federal, State and COUNTY
govemments in performing its work at each siren site.

2. COUNTYs responsibilities:
8. Identify, review and approve the proposed location of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals.

¢. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all spplicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren
project activities,

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g. Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3 DAGS’® responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination

support for the implementstion of DOD siren projects on COUNTY
controlled siren sites.

b. Pmmmmwnmlm,mmﬁmmdwmwmm’s
fees, prepare the design contrects and make payments using funding
eppropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in
sccordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

mxmmwmww CORM-8tato MOA 9-13-11 ofited slgnsture page.dos
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d. When oversesing design and construction phases of work for the DOD
girens and related equipment:

1)  Ifa siren site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
siren from the State Department of Land and Natural Resources.

2)  DAGS' consaltents and contractors will process a right-of-entry
permit for the installation of the siren and related equipment at
each siren site.

3)  DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual liability to
cover lisbility assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any govemmental suthority. All required policies of insurance
ghall name the COUNTY, its elected and appointed officials,
mphyeumduguﬂuuaddiﬁnmlinunedmdmv&dﬁhﬁﬂn
policy will not be canceled, terminated, lapsed, or materiaily
changed without 30 days’® prior written notice to the COUNTY.

4) DAGS® consultants and contractors shall meintain and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5 DAGS’ consultants and contractors shall restore the siren sitetoa
condition thet is substantially similar to that which existed prior to
the commencement of the contractor’s sctivity under each right-of-
entry permit,

6)  DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY governments in performing its work at each siren
ml

4, Mgﬂ;ﬁm Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken,

CADOCUME~NCOUNTY~1\LOCALS-~ I\ TenpAXPgrpwizsVinal COM-State MOA 9-13-1 editad sigasture pags.doe
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5. Termipation. Any pasty to this MOA shall have the privilege, with or without cause,
1o cancel or annul this MOA st any time upon written notice given thirty (30) days in

edvance of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year

mentioned ebove.

RECOMMEND APPROVAL:

L e AT e -,
ANNA FOUST

Emergency Management Officer
Meui Civil Defense Agency

APPROVED AS TO FORM

B

CALEB ROWE
Deputy Corporation Counsel

APPROVED AS TO FORM:

Deputy Attorney General

APPROVED AS TO FORM:

LA

Deputy Attorney General

COUNTY OF MAUI

M. ARAKAWA

STATE OF HAWATI1
DEPARTMENT OF SE

By
DARR . WONG 0

Adjutant Genaral

STATE OF HAWATI1
DEPARTMENT OF ACCOUNTING AND
SERVICES

SEKI
State Comptrolles
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