
ALAN M. ARAKAWA
MAYOR

OFFICE OF THE MAYOR
Ke’ena 0 Ka Meia

COUNTY OF MAUI - Kalana 0 Maui

KEITH A. REGAN
MANAGING DIRECTOR

June 16, 2016

Honorable Mike White, Chair
Maui County Council
200 High Street
Wailuku, Hawaii 96793

SUBJECT:

Dear Chair White:

RESOLUTION APPROVING THE INSTALLATION OF SIRENS IFFTHE.
COUNTY OF MAUI RELATING TO THE HAWAII STATE-EM~RGENCY~
OUTDOOR SIREN WARNING SYSTEM ~. -~

The attached resolution authorizes the Mayor to enter into lease agreements for the
installation of emergency outdoor warning sirens on County-owned property pursuant to the
Memorandum of Agreement on April 16, 2014, between the County of Maui and the State of
Hawaii, Department of Accounting and General Services (DAGS), and Department of Defense
(DoD) to coordinate implementation, planning, design and construction of the Hawaii State
Emergency Outdoor Siren Warning system.

This is one of the final steps before DAGS will issue a notice to proceed to the contractor
to being the next phase of the project.

If you have additional questions, please contact our Emergency Management Officer,
Anna Foust at 270-7281 or via email at anna.foust(~co,maui.hi.us.

Sincerely,

ALAN M. ARAKAWA
Mayor

COUNTY COMMUNICATION NO._\~o-V’b~

200 South High Street, Wailuku, Hawai’i 96793-2155 Telephone (808) 270-7855 Fax (808) 270-7870 e-mail: mayors.office@mauicounty.gov



Resolution
No. _________

APPROVING THE INSTALLATION OF SIRENS IN THE COUNTY OF
MAUI RELATING TO THE HAWAII STATE EMERGENCY

OUTDOOR SIREN WARNING SYSTEM

WHEREAS, the State of Hawaii, Department of Accounting and

General Services, the Department of Defense, and the County of Maui

(“County”) entered into a Memorandum of Agreement (“MOA”) on April 16,

2014, attached hereto as Appendix (1), to coordinate implementation,

planning, design, and construction of the Hawaii State Emergency

Outdoor Siren Warning system throughout the County; and

WHEREAS, five locations located on County-owned property have

been selected for placement of emergency outdoor warning sirens, all of

which are County properties as further described in Exhibit “1” through

“5”, attached hereto and incorporated herein; and

WHEREAS, license agreements between the County and the State of

Hawaii were contemplated in the MOA to authorize the placement of any

emergency warning siren on County property; and

WHEREAS, the County has proposed lease agreements instead of

license agreements; and

WHEREAS, it is understood that effective July 1, 2014, Hawaii

Revised Statutes (“HRS”) Chapter 128, which is cited in the MOA, was

repealed and replaced by HRS Chapter 127A, and that specific provisions

of HRS Chapter 128 cited in the MOA are clearly addressed in HRS

Chapter 127A; and



Resolution No.

WHEREAS, pursuant to Section 3.40.040, Maui County Code, a

lease of real property exceeding five years must be authorized by the

County Council by resolution and may be so authorized when such longer

period is deemed necessary, is in the public interest, and is for the use of

any agency of the State; and

WHEREAS, the five leases attached hereto fulfill the MOA and serve

the public interest by improving and expanding emergency and civil

defense communications in times of disaster or national emergency; and

WHEREAS, the five leases will remain in effect until such time as

either party provides reasonable written notice to terminate the lease; now,

therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Mayor and the Director of Finance or their authorized

representatives may execute these leases; and

2. That certified copies of this resolution be transmitted to the

Mayor, the Emergency Management Officer, the Director of Finance, the

Director of Parks and Recreation, and the Corporation Counsel.

APPROVED AS TO FORM
AND LEGALITY:

J~I~R~ L. SHE?I~ARD
Ei~uty Corporation Counsel
County of Maui
20 16-0309



MEMOKA1~DUM OF AGREE!~NT

BETV4I~EN ThQ€~

COUNTY OF MAT)!

Thu MEMORM’LDUM OF AG~E1~NT (‘~MOA~), cnt~ed into on this d~y of
20jf~ by aud betwean the COUNTY OF MAUI, a municipal corporation of the

StatI~ of waltL1 whose address is 200 South High Street, Wailukti, Hawaii 96793
(‘~COUNTY~), the STATE OP HAWAII by its DEPARTMENT OF DEFENSE, whose address
is 3949 Djsmcssd Head Roads Honolulu, Hawañ 96816 (~OD~, and the STATE OP HAWAII
by its DEPARTMENT OF ACCOUNI’ThJG AND GENERM) SERVICES, wi~oae address is
Kairuthioka Building 1151 Punchbowl Street, Honolulu, Hawa~i 96813 C~DAOS~ (COUNTY,
DOD, and DM38 collectively referred to as “Parties”).

The purpose of this MOA is to coordinate the impkmentacLion,, including planning, design
and construction, ofHawaii State Emergency Outdoor Shen Warning System, together with
improvamerets, equipment,. fhciitties and appurtenances related thereto rafrena and related
equipment”), throughout the COUNTY.

Hawaii Revised Statutes (“ERS”) § 128-2 defines a “local orgenizatlon for civil defense”
to include an organization created In accordance with HRS Chapter 128 to perform civil defense
functions In the COUNTY. Civil defense functions include all those provided pursuant to 1-IRS
Chapter 128 which includes air raid warning services and communications. 1-IRS §128-3
provides for the appointment of a Deputy Director for each political subdivision. FIRS § 128-6
establishes Civil Defense powers ~nd provides for direction or control ofwarnings and signals
foaiertsorattacb,andthcdcvicestobeusej

Mditlonally, FIRS §188 grants the STATE and COUNTY immunity from any liability
for death of or fr~jury to person~ or property damage, as a result of any act or omission hi the
course of the employment cm the performance ofduties pursuant to FIRS Chapter 128, except
in cases ofwillful misconduct

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage efforts
and projects undertaken to fulfill the responsibility for the installation, maintenance and control
of such warnings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows;

APPEi~DIK (1)
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1. DOD~sr~sponsibii~es:

a. MabIh~ a list of proposed locations for sirens and related. equipment.

in Participate in meetings with the COUNTY to ddzcuas proposed siren stten

u Submit Ustingt of proposed siren sites for review and concurrence.

ci. Seek appropriations for siren. warning pnsiecat. on tictikif of the COUNTY and
where such appropriations are made, fund. the ticaigu and consteurtion of the
sirens, and related equipment.

FOR COUNTY CONTh~OLLBD SITES:

e. Initiate a License Agreement with the COUNTY which will. ackfreur site
spectftc issues for existing and new siren sites.

t’. The License agreement conditions ofaccess for the insthdlation, operation,
repair and mahaetmence of the sirens end related &ptipment shall include:

I) DOD’s contractor shall obtain a dght~of-entry permit fbr the
brtrlla&n cfthe siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right~f~en~y permit and any extensions thereof,
comprehensive general liability Insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
singe limit per occunence and including the following extensions:
(1) contractual liability to cover liability assumed under the right-o~
entty perznit and ~) all insurance that may be required under the
laws, ordinances or rules or regulations ofany governmental
authority. All required policies of insurance shall name the
COUNTY, DOD, DM38, and their elected and appointed officials,
employees and agents as additional inamod and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior writtennotice to the County.

3) DOD’s contractor abel! maintain and exercise due care to keep the
area surrounding the siren site clear and safe for public use dndng
the term of the rlght-of.entry pezmlt.

4) DOD’s contractor shell restore the siren site to a condition that is
substantially similar to that which existed prior to the
commencement ofthe contractor’s activity under each dght~of-entry
-t

~coM4t~a MOA p43-1 I .~dk~d ~t~ceUn
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5) DOD, it3 offic&s, emp1oyees~ i~ige~nts, contmcton~, ~d subcitri~tor~
with and sathd~~ nil applicable st~mites, ordinanocs~

mica and regulations of the Fedecel, &ate and COUNTY

a... d~ndf~i. rcvi~w asid. approve tnd proposed kxad.oe of the tirc~. sites

b. Aseist DOD in the eoordinatkm with sIte ovnssrs said cornrnuaiftieg to thcilitaite
the siren site approvals.

C. Participate With DOD and •DAGS itt the sirens fins] acceptance process.

d. The COUNTY~ its ofikcrs~ employees, agents, coteenetora~ and subcontra~rs
thai] comply with and.. satigl& ci] applicable statastec, ordinances, rules said
regulations of the Pedetiri, State end City governments hi petttbresing its circa
project activities,

FOR COUNTY CONTROLLED SIThS:

e~ Review and approve the construction plans provided by DOD for the
inatallatic ofthe sirens and related equipment

f~ Grant DAGS, DOD, and their contractors a license to Install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County~

g. Issue zight~of-entry permits to DAGS’ and DOD’S contractor for approved
siren sites,

3. DAGS’ responsibilities are its follows:

L PrOVIdO DOD staff’with technical services said overview coordination
support for the implementation ofDOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using funding
appropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in
accordance with all applicable reijulatosy requirements. Prepare the
conatniction contacts and make payments.

~COM4t~ MOA 9-1341 cd1lwi~1g,~~azr~ pzp,~
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d. When oveziseing deeirjz and coastTuedan phases ofwodc for the DOD
sfraLis and related equipment:

I) Ifs siren site is locatsd on State~owned propcre~ DAGS shall be
responsible Sr submitting an easement (on bthidfofDOD) ibe the
siren firms the State Dsporntacnt of Land and Niatand ROSOUrCOL

2) .DAGS~ consultants and contractors will process a t.~o entry
permit the the imatdlation ofthe siren and related equipment St
each siren site.

3) DAGS shall require its consultants and contractors to procure and
rerdutnin, during the life of reich dgboo$entry permit and any
extensions thereof, comprehensive general lIability insurance
covering bodily injury ~nd property damage with limits ioot less
than $1 :000,000 combined single limit per occurrence and
including the following mctezisione (1) contractual liability to
cover liability assumed under the rIght~crf~entey peim1t~, end (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any govesoruental authority. All required policies of insurance
shall name the COUNTY Its elected and appointed officials,
employees and agents as additional Insured and provide that the
policy will not be canceled, terznirnrted,, lapsed, ocr materially
changed without 30 days’ prior ~vritten notice to the COUNTY.

4) DAGS’ consultants and contractors shall maintain and exercise dna
care to keep the area surrounding the siren site clear and safe for
public use during the term ofthe right-of-entry permit

5) DAGS’ consultants and contractors shall restore the siren site to a
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each tigbt~of~~
entry permit

6) DAGS, its off~cem, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Pedemi~ STATE
and COUNTY governments in performing its work at each siren
she,

4. M~In~ Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

~COM4t~tgMQA 54311 cdk.d ~1g~&em~ ~~4qc
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5~ ~wj~na~≥~. Any party to this MOA shall have the pdvilep, ~4th or without cau~
to cancel ~ annul this MOA at any thnc upon wxinen notice given thirty (30) dayr in
advance of such termination.

IN WTINBSS THEREOF, the Pander beve executed titi. MOA on the day, month, arid yeer•
torxm..oirird shove.

ANNA FOUST
Emergency Management Officer
Maui Civil Defuse Agency

COUNTY OF MAUI

APPROVED AS TO FORM

Deputy Corporation Counsel

APPROVED AS TO FORM

Deputy Attorney Gcnend

STATE OP HAWAI’I
DEPARTMBNT OF ACCOUNTING AND

SERVICES

STATE OF HAWAPI
DEPARTh~NT OF

DARK,
Adjutant General

APPROVED AS TO PORN:

Deputy Attorney General SEKI
State Comptroller

1~TXpw1~tb~1 COM4u4a MOA 9.13.11 c4lied a1~ietw~ pq~*~c
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA 123 Eddie Tarn Memorial Park

‘l~H1S LEASE AGREEMENT entered into this ______ day of _______________ 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as Lessor,” and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as ‘Lessee, and collectively referred to as the “Parties”.

W I TN E S S E T H:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation. including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License: and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Eddie Tam Memorial Park, TMK:

(2) 2-4-006:005 (por.) and (2) 2-4-032:098 (por.), more particularly described in Exhibit “A”,

attached hereto and made a part hereof; and

Page6of 130



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereof; and

WHEREAS. Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee ftilly complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW. THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof.

1. Purpose of Lease, It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Eddie Tam

Memorial Park, and the right of ingress to and egress from said Siren Site and Equipment. This

Lease shall not be construed to include the granting of any permanent rights, ow~iership, title, or

easements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.

-2-
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit ‘A’, is

hereby officially designated as “Siren Number MA 123 at Eddie Tam Memorial Park”.

4. Lease Term. ‘l’his Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COT.ThJTY OF MAUI

~ ~ t By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

rg ~ ~N~L
JERI~IE~L. S -JEPPA
Dej~ny Corporation Counsel
2016-0309

-_,..
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By ~~
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

~ /

MI~1IAEL S. VINCENT
Deputy Attorney General
State of Hawaii

-4-
Page 9 of 130



STATE OF HAWAII )
) SS.

______________________________________________ )

On this ______ day of ____________, 20_, before me personally appeared
_____________________________ to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:___________________________

My commission expires:

________ ____- NOTARY PUBLIC CERTIFICATION

Doc, Date: ___________________________________ # Pages: __________________________

Notary Name: ____________________________ Judicial Circuit:___________________________

Doc. Description: _________________________________

Notary Signature: __________________________________

Date: __________________________________________________

Page 10 of 130



STATE OF HAWAII )
) SS.

COUNTY OF MAUI )

On this _____ day of ___________, 20_, before me personally appeared ALAN M.
ARAKAWA. to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
amxed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and dcccl of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:______________________________

My commission expires:

- NOTARY PUBLIC CERTIFICATION

Doc. Date: -—______________________________ # Pages: ________________________
Judicial

Notary Name: ____________________________ Circuit: _______________________
Doe.
Description: _____________________________________

Notary
Signature: ________________________________-

Date: ___________________________________________

-6-
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S~TE SKETCH

EXHIBfl~ ~

DATE: 11/14/2006
ISLAND: MAUI
SITE NUMBER: 123
SITE NAME: Eddie Tam

LEGEND

0 Stadium Ughts

IMu~urpose

155~

Maui Parke and Recreation
S~TEMAP#2O2X

Eddie Tam Memorial Park
Overview and Parking

TM1~~ 24-06:05; 24.32:98

MAKAWAO AVENUE
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MA123 — Eddie Tam

Sited Per Specifications

21? From Utility Enclosure

12’ From Light Pole (Field Lites)

~9’ From Wooden Guard Rail
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COVENANTS~ TERMS AND CONDITIONS

1. UoCons~c~heEuiment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within! under, over and across the parcel provided

that Lessee oltains the Lessorll written approval of the plans and specifications for the

0 av~ n_t smn~ ~n ~en~ nnoi c ~m ~ ~o iso n no ~n an ~

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, melt ding but not limited to, all design, planning, engineering, construction.

alteration and maintenance costs arid expenses.

2. ~j~nt, The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. ~pgjr and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawfiul, improper or offensive use of the Siren Site.

4. ~ Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

B. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Rc~ponsibilitv for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense andlor

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10, Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Improper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

4

Page 21 of 130



regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and)or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessees Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor’s satisfaction

within flfieen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

I ~. Costs and Attorneys Fees. In the event of any litigation by reason of this Lease,

Lessor ~d Lessee agree that each shall be responsible fOr their own attorney fees and costs and

not tbr the.. artornen fees artd costs of the other ru~rs•~. Nothins. contained herein shall creel. ude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in an

related litigation.

1 9. AgreementJArnendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of’ any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. ~~g1iance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Binding Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22, Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lesso?s operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes.

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

8
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~MORANDUM OF AGREZ~NT

BZTWEEN TEE

COUNTY OF MAUI

AND

STAlE OP RAWAPI

This ~MORANDUM OP AGREE~W4T (~‘MOA9~ entered into on this~à~ of
A1, i-.’ 1 2OJ~ by end between the COUNTY OP MAUI, a municipel corpocellon ofthe

State OfRIWSVI, whose eddruss Is 200 South High Street, W~1InIru~ HawaIi 96793
(‘COUNTY”), the STATE OP HAWA1’I by its DEPARTMENT OF DEFENSE, whose address
is 3949 DIamond Head Road, Honolulu, Hawai’i 96816 (“DOD”), sod the STATE OP HAWAYI
by its DEPARTMENT OP ACCOUNTING AND GENERAL SERVICES, whose address Is
Kalanimoku Building 1151 Punchbowl Street, Honolulu, Hawai’i 96813 (“DAOS~ (COUNTY,
DOD, sod DAGS collectively referred to as “Parties”).

The pmpose of this MOA is to coordinate the implementation, lucluding plmining, dcsi~
and construction, ofHawsi’i State Emergency Outdoor Siren Warning System, together with
hoprovementa, equipment, fecilihies and appurtenances related thereto rsh~s and related
equipment”), thioughout the COUNTY.

Rawai’I Revised Statutes (‘HRS”) *128-2 defines a 1ocal organization for civil defeOW
to include so organization created In accordance with HRS Chapter 128 to perform civil defcnse
functions In the COUNTY. CMI defense functions Included these provided pinsuant to HRS
Chapter 128 which includes sir raid warning services cud communications. HRS *128-3
provides for the appointment ofa Deputy Director for each political subdivision. HRS *128-6
establishes Civil Defense powem and provides fur direction cc control ofwarnings and signals
forslertsccattacka,andthcdcvlcutobsnsoi

Md1tlonnlly~ HRS §128-18 grants the STATE ~COUNTY Immunity from any liability
for death ofor Injury to persons, or property damage, as a result ofany act or omission inthe
course ofthe employment cnn the porhmance ofduties pursuant to HRS Chapter 128, except
In cases ofwillful misconduct

The DOD, DAGS, and the COUNTY, by niutual coznczrt, agree to jointly m~nIge efforts
and projects undertaken to M~U the responsibility for the installation, niihit~iice and control
of such warnings and devices.

NOW ThEREFORE, in consideration ofthe mutual cov~’m~ and promises herein
made, the Parties do hereby agree as follows:

APP~MX (1)
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1. DOD~i r.~iponsIbilities~:

tL Midntiiin a 118t ofproposnd icca~om~ fbr sfrans and r~k~te’~d iprrianL

Sank i~ppmpthtioan fbr ~an ~aannix~ panjanta on bnhdfof1k. COUNTY~ ind
whi,r. inch ~anprIadoan arc rnadc~ find th. danign mid onatrdctkrn of1k.
ikcns and mlitod eqnlprncnt.

FOR COUNTY CONTROLLED &TES:

c. Tnitiatc a Limiram Agrannant wilb thc COUNTY wblcb wiD riddrnan attn
apactflc trauru for mdsthig and naw stnin aftan.

f Tb. Ldmmmi agremimint conditbis ofacctrerc for the kwt~alktkrn, openad.on~
nrpafr and mvAatenanca of the sircrei and related egndpearnt shall ~acluda:

1) DOD~s contractor mill. obtain ii r1ght~~of~~entry prenift for the
histidhatioii ofthe siren and nokitad .quipmaztt at each siren attn.

2) DOD shall require its contractor to procwe and mabLaln~ during the
life ofeach f-entry permit and any extensions hereof,
comprehensive general liability Inaurance covering bodily Injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liability to cover liability assumed under the right-of..
entry pcrrnit and (2) all insurance that may be required under the
laws, ordinances or rules or regulations ofany governmental
authority. All required policies of inaunmee shall name the
COUNTY, DOD, DAGS, and their elected and appointed oMclahi~
employees and agenta as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain turd exercise due care to keep the
area surrounding the siren site clear and anfb for public me during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that Is
substxrntiafly s1m4l~r to that which e,dstad prior to the
commencement ofthe contractor’s activity under each right-of-entry
-t

~COM-&~ MOA 943-U ~d1td ~ps~i~4~
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5) DOD~ its officiir~, emta1oye~, agsnts. co~tractors~ s~nd subconkictozi
sh~llcx~~iip1y with and ssthdfy alt ~pIlcabte statutes, ordinances,
rules and regulafform of the Fadezal. State and COUNI’Y
gpvsznnlente in pnfotrning tin woth at naub siren alt.,

ldcntil~ ZeVreW and m~pwve the proposed Iororkm c,f the clara sines

th Assist DOD in the coordinitio~ with site owners end comirurelties te
the ~lren alto approvals.

c. Participate with DOD and DAGS hi ISo alren~ font acceptance paxasas.

( The COUNTY, Its ufflcen~ esoployces, agents, contnscton,. and subcontractors
shall comply with and satisfy all applicable ataissna, ordinances,, rules aid
regidetions of the Fedend, Stat, and Cby garremments hi pidesming its sires
project activities,

FOR COUNTY CCN~tOLU~t) srms~

e. Review and approve the construotion pines provided by DOD forth.
histaUation ofthe sirens and minted equIpment

f C3rsLnt DAGS, DOD, and their contractors a license to Install, operate, and
maintain sirens and ndated equipment en the siren sites apprxwed by the

g. Issue right~of~entry permits to DAOW and DOTY~ contractor for approved
siren sites.

3. DAGS’ zeaponm1~liffles are as follows~

a Provide DOD staffwith technical services and ovrview coordination
support for the implementation ofDOD afrenprojecta on COUNTY
controlled shan sites.

b. Procure the dcsi~ consultants, negotiate and approve the consultant’s
fees, prepare the desi~ contracts and make payments using funding
appropriated for this pwposo.

c. Oversee the design, bidding, arid consiniction phases ofthe ~nir in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

~coM$t~MOA9-E3-1 ~4I~ I~p~w~~

Page 3 of 5

Page 28 of 130



j When overeening dedgn end constmction pbees ofwork for the DOD
ehan~ and rolo~d equipment

I) If a elton eb is located on State owned property, DAGS eheli be
req~omdbb ~r sabmitthig an crummout (on behalfofDOD) flit the
rime from the Satte Department ofLend and Natural Resomeee~

2) Th4~GS~ ccmultonts and ~ontr~utor~ ~W1i proctor. ari~he~f~.n&xy~
pezuth the the irwtallathni ofthe shenond related equipment at
each siren rdte~

2) DAGS shell require its coasuhanta mid contractors to procure and
maintain, charm5 the 11th of each dgbt~of~entq permit and any
extensIons thereof~ coenpurhenolve genami liability lumuemoc
covering bodily h~uty read peoperty damage v~4th limits not kiss
then SI~OOO,DOO combined single limit per occurrence read
hacluding tbi following extensions: (I) contractual liability to
cover liability assumed under the right~of~entry pcmiit, and (2)
products and completed operations covcrege earl all insurance that
may be requlxed under the lawn, ordlnmicee or mice or regulations
ofany govetx~mcnted authority. All required policies of insurance
shall name the COUNTY, its elected mad appointed officials,
employees and agents as additional Insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS’ co~&ultants and contractors shrill rualutnin and exercise duo
care to keep the area surrounding the siren site clear and safo for
public use during the term of the right-of.~entry permit.

5) DAGS’ consultants and contractors shall restore the siren site to a
condition that is substrmtblly ahullar to that which existed prior to
the commencement ofthe contractor’s activity under each right~of~
eutty permit.

6) DAGS, itri officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisê all applicable
statutes, ordinances, ndes and regulations ofthe Federal, STATE
and COUNTY governments In performing its work at each siren
site.

4. ~Any extensions, changes or alterations to this MOA shrill be
— to by all affected parties In writing before being undertaken.

QCUOLflOc~jj,,~g coM4~t~ MOA 94341 cd1t~d i~ign~rwc pq~tdu~
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5. T~nip~tp~, Any party to this MOA shall have~ priv1Iege~ with or without cause,
to cancel or annul this MOA at any time upon written antics given thirty (30) days in
advance of such ~niin~4~fl.

IN Wm~ESS TI~REOF, the Parties have ewmitsd this MOA on lbs day, month, sad year
mentioned above.

RECOMMEND APPROVAL:

COUNTY OF MAUI

~kZ2L
M. ARAKAWA

Mayor

ANNA FOUST
Emcr~eucy Management Oscar
Maul Civil Dthnse Agency

APPROVED AS TO FORM

CALEB ROWE
Deputy Corporation Coun~c1

STATE OP HAWAI’I
DEPAR1NENT OF ACCOUNTING AND

SERVICES

~(4~MOA9~I341 ~.

Page 5 of S

APPROVED AS TO FORM~

STATE OF HAWA!’!

Deputy Aflorney Geziaral

APPROVED AS TO FORM:

Deputy Attomsy General
State Cosuptoller
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA404 Honokowai Beach Park

THIS LEASE AGREEMENT entered into this ______ day of , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, I-Iawaii

96793, hereinafter referred to as “Lessor,” and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as Lessee, and collectively referred to as the “Parties”.

WITNES SETH;

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation. including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property. pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Honokowai Beach Park, TMK; (2) 4-

4-001;046 and (2) 4-4-00 1;047, more particularly described in Exhibit “A”, attached hereto and

made a part hereof and

EXHIBIT ~2-
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred 10 as the Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Honokowai

Beach Park, and the right of ingress to and egress from said Siren Site and Equipment. This

Lease shall not be construed to include the granting of any permanent rights, ownership, title, or

easements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.

-2-.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as “Siren Number MA404 at Honokowai Beach Park”.

4. Lease Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants. Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDEI): COU1~TY OF MAUI

~ By__________________________
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

JEI~JyIE’-L. SHEPP D
De~ty Corporation Counsel
2016-03 09
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By ~ 7cc-—— -

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

Ml HA ~L S. VINCENT
Deputy Attorney General
State of Hawaii
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STATE OF HAWAII )
) SS.

__________________________________________________ )

On this _____ day of ____________, 20_, before me personally appeared
____________________________ to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the Ibregoing insuument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:_____________________________

My commission expires:_________________

NOTARY PUBLIC CERTIFICATION

Doc. Date: —_______________________________ # Pages: ________________________

Notary Name: _____________________________________ Judicial Circuit:__________________________

Dcc. Description: ___________________________________

Notary Signature: ___________________________________

Date: _____________________________________________
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STATE OF HAWAII )
) SS.

COUNTY OF MAUI )

On this _____ day of ___________, 20_, before me personally appeared ALAN M.

ARAKAWA. to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:_____________________________

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: ___________________________ # Pages: ________________________

Judicial

Notary Name: ________________________ Circuit: _______________________

Doe.
Description: __________________________________________

Notary
Signature: __________________________________

Date: _____________________________________________

-6-
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S~TE SKETCH

DATE: 10/12/2006
ISLAND: MAUI
SITE NUMBER: 404
SITE NAME: Honokowal Bead, Park

LEGEND

© UtHity Pole with Light

0 UtHity Pole

C~D Fire Hydrant

PARKING LOT

EXNIBf~ 11A_ II

BAD ASS COFFEE CO

MAUI LODGING

HAY~IIAN PHOTO ARTS

BOSS FROG’S DIVE & SURF

PARKING LOT

Oft. boa
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MA404-HonokoW~2~~p~ Park

~:-i ~-d~
~ .~



MA404 — R(’nc,kowai Beach Park

Offset due to overhead electrical
drop wire to comfort statior.

4’ From Wooden Guard Rail

10’ From Gate Post

24’ From Paystation

40’ From BBQ

LAT = 20.9540960

LONG = —156.686520°

rr ;~r~
—7

I

I
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equinment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Ownership ofEquipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the Life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act Ill, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation ofany hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and Cc) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; Cc) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier tennination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (I) year.
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16, Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

f~~rilities. components and appurtenances relating thereto and restore the Siren Site to a condition

that is su.hstantiaih~ si lan o th.ai which existed orion tc• the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactosy to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incun’ed by Lessor in

completing and accomplishing such restoration, including, bus not limited to any costs the Lessor

incurs tn removing and disposing of Lessees Equipment.

17. Default,

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lesso?s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lesse&s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorney& Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Comyliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafler be in force.

21. Binding Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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~MORANDUM OF AGREEMENT

BETWEEN TUE

COUNTY OF MAUI

AND

STATE OP BAWAPI

This MEMORANDUM OP AGREEMENT (‘~MOA9~ entered into on this~ day of
,~ I 2O~ by sad between the COUNTY OF MAUI, a municipal ccepoeslion of the

SW~ offlaws!’!, whose address is 200 South High Street, Wailuku, Hawaii 96793
(‘~COUNTY”)I the STATE OP HAWAI’I by its DEPARTMENT OP DEPENSE~, whose addrere
is 3949 Diamond Head Road, Ho~lulu, Hawsi’i 96816 (“DOD~ and the STATE OF HAWAI’I
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address Is
)~lantm4,kn BuIlding 1151 Punchbowl Street, Ho~luIu, Hawaii 96813 (“DAG8~ (COUNTY,
DOD, and DAGS collectively referred to as “Part1es’~.

The purpose ofthis MOA is to coordinate the implcmantatiou, Including planning, design
and construction, ofHawaii State Emergency Outdoor Siren Warning Sycnz, togetherwith
improvements, equipment, feclihies and appurtenances related thereto rairens and related
equipenent’~, throughout the COUNTY.

Hawaii Revised Statutes (“fiRS”) §128-2 defimu a ~IocaI orgsnfratlon for civil ddbrrW
to include en organization created In accordance with fiRS Chapter 128 to perform civil dc&nse
functions In the COUNTY. Civil de~ise functions Include all those provided pursuant to HR.S
Chapter 128 which includes air raid wsrnh~g services and communicatIons. fiRS §128-3
provides for the appointment ofa Deputy Director for each political subdivision. fiRS §128.6
~bllg~ CIV4J Dcthoae powcr~ and provides for direction or cc~rol ofwarnings and sIgnal~
forslertacrattacka,amlthedcvlcestobeuserL

Additionally, fiRS §12848 grants the STATE ~COUNTY Immunity from any liability
for death ofor injury to persona, or properly dan~ge, as a result ofany act or omission In the
course ofthe emplc~rment or In the performance ofduties pursuant to fiRS Chapter 128, except
in cases ofwillful misconduct.

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage effinis
and projects undertaken to M~I1 the responsIbIlIty far the Installation, maInt~n.nce and control
of such warnings and devices.

NOW THEREFORE, in consideration ofthe mirbad covenard~ sad promises herein
maria, the Parties do hereby agree as foliows

APP~IX (1)
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L DOD’~ire~poridbUi~e~:

~ Mrtht~dn i~ list ofproposd !ocs~tIons for sLt~s snd rolutod equip~asnt.

h. Psr~p~s in rnsstings with tb COUNT~( to dis~uii proposd sfren sitci~

d. Sosk s prLttioas ibr siron wnrcdng pmjcc~ti on bohalfoffon COUNTY~ nod
where such e~risi1ons are rowls~ food the desigs. nod onon~cdno ofthe
sirens and related equipronoL

FOR COUNTY CONTROLLED SITES:

r hihiate a License Agreement with the COUNTY which will address sIte
~.cific leaner for existing and new siren sitno

f. The License agreement condifions of access for the lnstallaUon~ opsrat1ou~
rq,air and meintaneac~ of the sirens and related equipment shall lncbxle:

1) DO1Ys contractor shell obtain a rigJrt~of~entry permit for the
histaflattion ofthe siren and related equipment at each sinai sites

2) DOD shall require it~ contractor to procure sad melntain~ during the
life ofeach rIght~of-entry permit and any extensions thereol~
comprehensive general liability Insurance covering bodily india, and
property damage with limits not less than $1~000,0O0 combined
singe limit per occiarence and including the follOWing extensions:
(1) contractual liability to cover liability easumed imder the iight~of~
entiy permit; and ~&) all Insurance that may be required under the
laws~ ordinances or rules or regulations of any guvcmmontal
authority. All required policIes of kimnauca shall name the
COUNTY, DODD DAGSS and their cleated and appointed omcials,
employees and agents an additional insured and provide that the
policy willuot be cazicaled~ tenxthiated~, lapsed~ or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain sad exercise due care to keep the
area smrounding the siren site clear and stifle for public use during
the term of the r1ghtof~entry permit.

4) DOD’s contractor shall restore the siren site to a coudition that Is
substanrially ~mi1Rr to that which existed prior to the
commencement ofthe contractor’s activity under each dght~.of-en1ry
permit

CDOCUME-1~OUY-l~LOCAL-RTC~OWk4l5~j COM4~ MOA 943.11 ed1t~~
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5) DOD, its OmCaaI, employees, agents, contsactors, end stthoonlrectozs
shall comply with and satisfy nfl applicable statutes, ordinances,
rules end regulatiosis of the Federal, State and COUNTY
governm~s in performing its work at each siren site.

Z COUNTY’s responsibilities:

a. Identify, review and approve the proposed location ofthe siren sites

b. Assist DOD hi the c ordin~tiam with alto owners end communities to ~cllitatc
the siren site approvals.

c. Participate with DOD and DAOS in the sirens fizml acceptance process.

d. The COUNTY, its o~cers, iployens, agents, e tactors, end ontrectors
shall comply with and satisfy all applicable statutes, ardineocce, rules and
regulations ofthe Federal, State end City gnvcnmiants In performing its siren— activities.

FOR COUNTY CGNTROTLPfl SITES:

e. Review and approve the ccnstiicticn plans provided by DOD for the
insteilatico ofthe shone and related equipment.

£ Grant DAGS, DOD, end their contractors a license to Install, operate, and
m~Int~tn sirens and related equipment On the siren sites approved by the
County.

g. Issue ñgbt-of-entry permits to DAGS’ and DOD’s co~actor for approved
siren sites.

3. DAGS’ responsibilities are as follows:

a. Provide DOD staffwith technical services and overview coordination
support for the Implementation ofDOD siren projects on COUNTY
controlled siren sites.

b. Procwe the design consultants, negotiate sod approve the consults’s
foes, prepare the design contracts and make payments using l~mdfr~g
appropriated for this pwpoae.

c. Oversee the design, bidding, arid construction phases ofthe work hr
accordance with all applicable regulatory requirements. Pi~pa~ the
construction contracts and make payments.

~ 4tMOA9-INI eda~p~4~g
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d. When overseeing design and cone~ucdon phases of~rk for the DOD
sirens and related equipment

1) Ifa siren site is located an 8te~.owned property, DA.GS shell be
responsible for submitting an easoment (on behalfofDOD) far the
siren finm the State Deportment ofLand and Natural Resources.

2) DA~GS’ coasultants sEal contractors will proceas a right-of-entry
permit fir the installation ofthe siren and related equipment at
each siren site.

3) DAGS shall require its consultants and C otraclora to procure ~
rnR~ntin, during the life ofeach right-of-entry pernilt and any
extensions thereof~ casnprchenslve general liability Insurance
covering bodily injury and property damage with limits not less
than $1,000,000 combined single limit per oc~zence sod
Including the following e~t ision~ (1) contractual liability to
cover liability assumed usier the right-of-entry permlt aM (2)
products and completed operations coverage and all insurance that
maybe required ~mder the laws, ordinances or rules or regulations
ofany governmental authority. AU required policies ofInsurance
shall mene the COUNTY, Its elected and appointed official,,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsec~ or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAOS’ consultants end contractors shall m~Inqajn and exercise due
care to keep the area surrmmding the siren site clear end safe fir
public me during the term of the right-of-entry permit.

5) DAGS’ consultants and cOntractors shall instate the siren site to a
condition that is substantially .irnfl~~to t~ which exheed prior to
the commcacemen.t ofthe contractor’s activity under each rlght-of~.
entry permit

6) DAGS, its officers, employees,~consultants, contractors,
and subcontractors shall complywith and satisfy all applicable
statutes, ordinances, rules and regulations afthe Federal, STATE
and COUNTY governments in performing its work at each siren
sits.

4. Modifications. Any extensions, changes or alterations to this MOA shall be
agrccdtohyalltedpsrticsinwrhingbeforebclngunderteken.

~~
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5. p~Ii~. Any party to thim MOA aball have ~ privilege, with or without cause,
to cancel or annul thie MOA at any time upon writtan ootice givon thirty (30) daya In
advance ofmuch terminatiom.

IN W~INESS THEREOF, the Parties have executed thla MOA on the day, month, and yeer
mmtionod above,

COUNTY OP MAIfl

RECOMMEND APPROVAL:

~,

ANNA POUST
Emergency Manmgerncnt Officer
Mm~ C~il Dthnee Agancy

APPROVED AS TO FORM

CALEE ROWE
Deputy Co~on Cou~

APPROVED AS TO FORM~

Deputy Attorney General

STATE OP HAWAPI
DEPARTMENT OF

A~utmut’

STATE OF HAWAPI
DEPARTMENT OF ACCOUNTING AND

SERVICESAPPROVED AS TO FORM:

Deputy Attorney General
State Comptroller

~
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA406 Napili Neighborhood Park

THIS LEASE AGREEMENT entered into this ______ day of , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,’ and the STATE OF 1-IAWAII by its Department of

I)efensc, whose address is 3949 Diamond I-lead Road, Honolulu, Hawaii 96816, hereinafter

referred to as ‘Lessee,” and collectively referred to as the ~‘Parties”.

W I TN E S S E T H:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014. a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS. Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3,40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA. which parcel is identified as Napili Neighborhood Park, TMK: (2)

4-3-01 8:041 (por.), more particularly described in Exhibit ‘A’, attached hereto and made a part

hereof; and

o 3 ~
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereof; and

WHEREAS. Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits HA, “B” and “C”,

attached hereto and made a part hereof

Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Napili

Neighborhood Park, and the right of ingress to and egress from said Siren Site and Equipment.

This Lease shall not be construed to include the granting of any permanent rights, ownership,

title, or easements in the parcel. Lessee shall obtain Lessor’s approval of the final location for

siting of the equipment.

-2-
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as “Siren Number MA406 at Napili Neighborhood Park”.

4. Lease Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

TN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

L--~-€~- ) _______ By______________________
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALI’l’Y:

Deputy Corporation Counsel
2016-0309
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By (~/~%~2 ‘~‘~••~

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

MI HALL S. VINCENT
Deputy Attorney General
State of Hawaii
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STATE OF HAWAII )
) SS.

______________________________________________ )

On this _____ day of ____________, 20_, before me personally appeared
___________________________ to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:__________________________

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: __________________________________ # Pages: _________________________

Notary Name: ___________________________________ Judicial Circuit:_________________________

Dcc, Description: ____________________________________

Notary Signature: __________________________________

Date: _____________________________________________
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STATE OF HAWAII )
) SS.

COUNTY OF MAUI )

On this _____ day of ____________, 20_, before me personally appeared ALAN M.

ARAKAWA. to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:__________________________

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages: __________________________
Judicial

Notary Name: ________________________________ Circuit: _______________________
Doe.
Description: ___________________________________

Notary
Signature: ________________________________

Date: _____________________________________________

-6-
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DATE: 10/13/2006
ISLAND: MAUI
SiTE NUMBER: 406
SITE NAME: Napili #1

SflTE SKETCH

EXHIBfl~ ~L”

AItem~tive I

UWU
Add

LflhteLe~uo
Add

Tennla Ccuita

~aut Ps~k~ ~nd Raa~Uon
8~T~ tRAP #422

~fl t4slghborhood P~

To Kapua

Overview end Per~In8
T8ZK# 44-18:41 To L*idne
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MA406 — Napili Neighborhood Park.

13’ From Edge of Pavement

15’ From Chainlink Fence

24’ From Shower Tree (Kapalua
Side)

28~ From Shower Tree (Lahaina
Side)

LAT = 20.986513°

LONG = —156.660218°
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the EQuipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of’ any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month A

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXEEBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parceL without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal of Ec~uipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense andIor

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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II. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit and (2) all

insurance that may be required under the laws, ordinances or rules or regulations ofany

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawftil, Improper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawfiul, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which Ci) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and Cc) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel andIor Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event ofnon-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (I) year.

5
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee falls to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessees Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. mnding Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

8
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~MORANDUM OP AGRZZ~NF

DETWZZN THE

COUNTY OF MAUI

AND

STATI OP BAWAI’I

This MEMORANDIJM OP AGREEMENT (~‘MOA”), eatemd into on this~day of
~ I 20jf~ by and between the COUNTY OF MAUI~ a mtm4csp.l corporation ofthe

State ofHaWaI’I, whose address Is 200 South High Street~ Wailuku, Hawaii 96793
(“COUNTY”), the STATE OP HAWAJ’I by Its DEPARTMENT OP DEFENSE, whose address
Is 3949 Dlamead Head Road, Honolulu, Hawai’i 96816 (“DOD”), end the STATE OP HAWAI’I
by its DEPARTMENT OP ACCOUNTING AND GENERAL SERVICES, whose address Is
Xalsnlmdm Bnfl~4hig 1151 Puucbbowl Street, Honolulu, Hawai’l 96813 (“DAGS”) (COUNTY,
DOD, end DAGS collectively ~fc~i~cd to ~ “P~!ticW’).

The purpose of this MOA is to coordinate the imple cutdon, Including pl~nnng, design
end construction, OfHswafl State Emergency Outdoor Siren Warning System, together with
improvements, equipment, ~cI1iffes and a p~zrtenaricas related thereto rairens and related
cquIpmeat~, theoughout the COUNTY.

Hawai’I Revised Statutes (“HRS”) §128-2 defines a “local org~nt’~ton for civil d~inac”
to include en orgpn~t1on created In accordance with ERS Chapter 128 to p~fonii civil deihess
functions In the COUNTY. Civil de~ae functions Include all those provided pursuant to HRS
Chapter 128 which includes air raid warning services and ccmnzunicatlona. HRS §128-3
provides for the appointment ofa Deputy Director for each political subdivision. HRS §1284
eatabilahe’ Civil Dethose powers and provides for direction or coatrol ofwarnings and signala
halertsorbdcvlcestobcusod.

Mditionally, HRS §128-18 Vents the STATE ~COUNTY Immunity from any liability
for death ofor injury to persona, or property damage, as a result ofany act or omission in the
course ofthe employment or In the performance ofduties pursuant to HRS Chapter 128, except
in casea ofwillful misconduct.

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manige effitrts
end projects undertaken to fulfill the responsibility far the Installation, maintenance and control
ofsuch warnings and devices.

NOW THEREFORE, in consideration ofthe mutual covenants and promises herein
made, the Parties do hereby agree as tbllows

APP~MX (1)
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1. DOD’s re~onsibilitiss:

a. Maintain a list ofproposed locations for sirens and related equipment,

b. Participate in meetings with the COUNTY to discuss proposed siren sites.

c. Submit listings ofproposed siren sites for review and concuuence.

d. Seek appropdeiions for siren warning projects on behalfofthe COUNTY, and
where such appro~xieticns arc made, fund the design arid construction ofthe
sirens and roWed cquIpment~

FOR COUNTY C NTROTLRI) SiTES:

a. Initiate a Ucense Agreement with the COUNTY which will address site
specific issues for c~datIng mid new siren sites.

L The License agrearnent coesiltions ofaccess for the installation, operation,
repair and maiW~*I~!e of the sirens and related equipment shall inchide:

1) DOD’s contractor shall obtain a right.of-enlry permit for the
Installation ofthe siren arid related equipment at each siren sits.

2) DOD shall require its contractor to procure and m~4n1~4n, during the
life ofench rigbt~of-enury permit arid any extensions thereof~
compreharmlvs general liability insurance covering bodily Iq~uzy sad
property ‘4am~e with limits net less than $1,000,000 combined
single limit per occt~ancc arid Including the following extensions:
(1) conlracbzal liability to cover liability asemned imdor the rlght.of.
enhy permit arid ØsU insurance that amy be required under tire
laws, ordinances or aries or regulations ofairy govenanerital
eutixirity. AU required policies ofInsurance shall name the
COUNTY, DOD, DAGS, and their elected mid appointed officials,
erep1o~’ees sad agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ priorwrittennotice to the County.

3) DOD’s contractor shell ,n.int~*n end exercise due care to keep the
ares surrounding the siren site clear and sth for public me during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that is
substantially 1~mflmr to that which existed prior to the
coalmencernerit ofthe contractot’s activity under ascii rigbt-of-eahy
-t

~coM4ti~~ MOA P43-il dlt~d~
Page2of5
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5) DOD, its officers, en~1oyees, agents, con~actoza, mid achoontractore
shall comply with and aatls~ all applicable statutes, rdlnances,
rules and regulations of the Federal, State and COUNTY
goveruments in performing its work at each siren site.

2. COUNTY’s responsibilities:

a. Identi~r, review and approve the proposed location ofthe siren sites

1,. Assist DOD in the ccordinatinn with site owners and e norunities to facilitate
h~ndteapprova1a.

c. Participate wlthDOD and DAGS In the sirens finel acceptance process.

d. The COUNTY, Its officers, employees, age~, contractors, and niractors
shall comply with and satisf~y all applicable statutes, ordinances, rules and
regulations of the Federal, State and City govetmeants In performing its siren
project activities.

FOR COUNTY CONTROTI RTi SITES:

a. Review end approve the construction plans provided by DOD for the
Installation ofthe slime and related equipment.

£ Grant DAGS, DOD, and their contractors a license to Install, operats, end
n~nt~h~ sirens arid related equipment on the siren sites approved by the
County.

g Issue riajrt..of..entry permits to DACJS’ arid DOD’s co~actca for approved
alien sites.

3. DAOS’reaponalbilitlesareejfollows:

a. Provide DOD staffwith technical services and overview coordination
support for the implementation ofDOD siren projects on COUNTY
controlled siren sites.

b. Procwe the design consultants, negotiate and s~ovc the consultant’s
fees, prepare the design contracts arid make payments using ~mdIng
eppropalated for this pwpoae.

c. Oversee the design, bidding, and construction phases ofthe work In
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.
~
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d. When overseeing design and conefti~ctlon phases of~urk for the DOD
sirens and related equipment

1) Ifa siren site is located on Stat.owued pmperty~ DAGS shall be
~ealble for aubsuluing an easement (on behalfofDOD) for the
alma stan the State Department ofLand and Natural Reecurces.

2) DAGS’ consultants ~ contractors will pncma ariglit-of-entry
permit for the inztallaticn ofthe siren and related equipment at
each siren site.

3) DAOS shell require its comaltants and contractors to procure and
ni~intain, during the 11th ofeach right.of-esitry permit and any
extensions thereof, comprehensive general liability Insurance— bodily h~ury and property ~m~ge with limits not leas
than $1000000 combined single limit per eccarrence and
Including the following e~tcasions (1) contractual liability to
cover liability assumed under the dght.of.errtxy permit; and (2)
products and completed operations covcrage and all insurance that
may be required ~mder the laws, ordinances or rules or regulations
ofany governmental errihority. All required policies ofInsurance
shalln~ the COIJNTY, Its elected and a~ointed officials,
employees and ~g~nt1 as additional Insured and provide that the
po11cy will not be canceled, t~1”~cd, lapsed, or materially
ch’qgnd without 30 days’ prior ~rittea notice to the COUNTY.

4) DAGS consultants and contractors shall m*4nt,in and exercise duo
care to keep the area surrounding the siren site clear and seth for
public inc during the teem ofthe right-of-entry permit.

5) DAGS’ consu1t~nts and cos~ractors shall reit~e the siren site to a
condition that in substantially .hnfl~ to that which exheed prior to
the commencement ofthe contractor’s activity under each right-of~~
entry permit

6) DM15, its officers, enipicyocs, agents, consultants, contractors,
and subcontractors shall comply with and satisê all applicable
statutes, ordinances, rules and regulations of the Federal, STATE
and COUNTY governments hi performing its work at each siren
site.

4. Modlficatj~. Any extensions, changes or elSeratlorn to this MOA shall be
agreed to by all affected parties In writing before being imdataken~

~~44t ICA 94341 ec~d~p~a
Page 4 of S
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S. ~1w~n-lipn. Any party to this MOA thall have the pr1v1lcge~ with or without
to cancel or annul thia MOA at any time upon w!ftten z~ticc~thIrty (30)
edv~nce ofmmch ~nnination.

N WIThESS 1~REOF, the Pardea have ccccuted thh~ MOAon the day, month, an~
mnntiomed above.

COUNTY OP MAUI

RECOZ4Q$4END APPROVAL:

~___

ANNA POUST
~eucyManag~ Office
M~ C~ll Defeme Agency

APPROVED AS TO FORM

CALRfl ROWE
Deputy Cozpor~on Cou~

STATE OF BAWAPI

APPROVED AS TO FORM

STATE OF HAWAPI
DBPARTh1ENT OF ACCOUNTNO ANAPPROVED AS TO FORM: GENERA4L SERWCES

Mayor



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA5 11 Kualapuu Park

THIS LEASE AGREEMENT entered into this ______ day of , 201__,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,’ and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as “Lessee,” and collectively referred to as the “Parties”.

WITNESS ETH:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Kualapuu Park, TMK: (2) 5-2-

028:098 (por.), more particularly described in Exhibit “A”, attached hereto and made a part

hereof~ and

EXHIBET 4
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix I), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Kualapuu

Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall

not be construed to include the granting of any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.

-2-
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as “Siren Number MA51 at Kualapuu Park”.

4. Lease Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

TN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

(__~~c );~— ~ By__________________________
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

~
J~R1RIE L. SHEP
l~e~uty Corporation Counsel
2016-03 09

-3-
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By ~/4~ cr2.
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

~1~MICHA S. VINCENT
Deputy Attorney General
State of Hawaii
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STATE OF HAWAII )
) SS.

_________________________________________________ )

On this _____ day of ____________, 20_, before me personally aj
____________________________ to me personally known, who, being by me duly s~
affirmed, did say that such person executed the foregoing instrument as the free act and
such person, and if applicable, in the capacity shown, having been duly authorized to
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:____________

My commission expires:_

NOTARY PUBLIC CERTIFICATION

Doe, Date: ___________________________________ # Pages:

Notary Name: Judicial Circuit:

Doe. Description:

Notary Signature:

Date:



STATE OF HAWAII )
) SS.COUNTY OF MAUI )

On this _____ day of ____________, 20, before me personally appeared AL
ARAKAWA, to me personally known, who being by me duly sworn, did say that h
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that 1
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and
said instrument was signed and sealed on behalf of said County of Maui by authorit’
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be I
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

~
Doc. Date: _________________ # Pages:

Judicial
Notary Name: Circuit:
Doe.
Description:

~
Signature:



SATE SKETCH

DATE: 11/16/2006
ISLAND: Molokaj
SITE NUMBER:
SITE NAME: Kualapu’u Park
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, withIn, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperforming routine or necessary maintenance or operation of the

Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justi~ing a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act 1 11, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

‘a. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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II. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractuai liability to cover liability assumed under the right-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, Imuroper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.

5
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, wider, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessees Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee falls to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. AgreementlAmendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Comyliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Binding Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor arid/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

8
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MEMORANDUM OP AGREEMENF

EETWEEN THE

COUNTY OP MAUI

AND

STATE OP HAWAPI

This MEMORANDUM OP AGREEMENT (~‘MOA9, entered Into on this j~day of
~ I 2OJ~ by and between the COUNTY OF MAUI a municipal corporation ofthe

state ofRiwarl, whose address is 200 South High Street~ Wailuku, HawaIi 96793
(“COUNTY”). the STATE OP HAWAFI by its DEPARTMENT OP DEFENSE, whose eddzem
Is 3949 DIamond Head Road, Honolulu, Hawai’i 96816 (“DOD’), end the STATE OP HAWAII
by its DEPARTMENT OP ACCOUNTING AND GENERAL SERVICES, whose address Is
Kalanhuoku Building 1151 Pimobbowl Stose~ Honolulu, Hawal’I 96813 (“DADS’) (COUNTY,
DOD, and DM38 collectively ~Jcucd to as “Parties”).

The purpose ofthis MOA is to coorrHn~ the Implementation, including punning, desl~
and construction, ofHawal’i State Emergency Outdoor Siren Warning System, together with
Improvements, equipment, ~cIlIties and appurtenances related thereto C’alres,s and related
equipment’), thrcu~ut the COUNTY.

Hawei’i Revised Statutes (“HRS”) 1128-2 defines a “local ctpnfrntion for civil defenW
to include an org’nl~.~fion crested In accordance with HRS Chapter 128 to perform civil defense
functicas In the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air raid w~ming services and couzmimicstions. HRS 1128-3
provides fur the appointment ofa Deputy Director for each political subdivision. HRS §1284
establiahea Civil Dcfbnse powers and provides fur direction or coatrul ofwarnings and signals
fordertorattacks,audthedevjcestoboiised.

Additionally, ERS §12848 grants the STATE end COUNTY Immunity from any liability
fur death ofor iqjury to persons, or property damage, as a result ofany act or omission in the
comae ofthe employment or in the performance ofduties pursuant to HRS Chapter 128, except
In cases ofwilifirl misconduct.

The DOD, DADS, and the COUNTY, by niutusl consent, agree to jointly manage efforts
and projects undertaken to fialfihl the responsibility for the Installation, maintenance and control
ofsuch warnings and devices.

NOW THEREFORE, In consideration ofthe mutual covenants end promises herein
made, the Pestles do hereby agree as follows

APP~MX (1)
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1. DOD’s r~onaibi1itles:

a. Maintain a list ofproposed locations for sirens and elated equipment,

b. Participate in niedings with the COUNTY to discuss proposed siren sites.

c. Submit listings ofproposed siren sites for review and concuueuea.

d. Seek appropriations for siren w~”ing prqjccts on behalfofibe COUNTY, and
where such appropriations me made, find the design end construrtion ofthe
sirens and roWed equipment

FOR COUNTY ~1~T3Rfl SITES:

e. Initiate a L4cense Agreement with the COUNTY which will address site
apecifle Issues for existing and usw siren sites.

f. The Ucense agreement conditions ofaccess for the Installation, operation,
repair end maintenance of the sirens and related equipment shall include:

1) DOD’s contractor shall obtain a right-of-entry permit for the
installation ofthe siren and related equipment at each siren site.

2) DOD shell require its contractor to procure and m*4nfi~n, during the
life ofeach right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury end
property d’m~ge with limits cot teas then $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liability to cover liability assumed under the right-of~
entry p~mft; and (2) all Insurance that may be required rmder the
laws, ordinances or rules or regulations ofany governmental
sutlmrlty. All required policies of Insurance shall name the
COUNTY, DOD, DM38, and their elected and appointed officials,
smplc~’ees and agents an additional Insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall m~4nt~h~ and exercise due care to keep the
area surrounding the siren site clear and safe forpublic use during
the turn ofthe right-of-entry pennit.

4) DOD’s contractor shell restore the siren site to a condition that Is
substantially 5~n~jlRr to that which existed prior to the
commencement ofthe contractor’s activity under each right-of-entry
permit.

~
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5) DODD ita officera, eniployces, agerite, cntractors, and saboontractors
shall comply with aral setis~ all ~licable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
governments in performing its work at each siren site.

2. COUNTY’s responsibilities;

a. Idanti~r, review and approve the proposed location ofthe siren sites

b. Assist DOD in the coordination with site owners and communities to ~1lit~t~
the siren site approvals.

c. Participate with DOD and DAGS In the sirens final acceptance process.

d. The COUNTY, Its officers, employees, agents, contractors, arid subcontractors
shall comply with ~nd satisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State arid City goverranants In performing its siren— activities.

FOR COUNTY CONTROTI Pfl SITES:

a. Review amid .ppruve the construction plans provided by DOD for the
Installation ofthe sirens amid related cqimlpneszt.

£ Grant DAGS, DOD, and their contractors a license to Install, operate, arid
n~*hitaln sirens sort related equipment on the siren sites approved by the
Comarty.

g. Issue righe~of-emitry permits to DAGS’ amid DOD’s contractor far ap~ved
siren sites.

3. DAGS’ responsibilitIes are as follows:

a. Provide DOD staffwith technical services amid overview coordination
support for the Implementation ofDOD siren projects cmi COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
foes, prepare the design contracts and make payments using fimdlng
apprapsiated for this porpose.

C. Oversee the design, bidding, arid construction phases ofthe work in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.
~
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d. When overseeing design and construction phases ofwork fir the DOD
sirens and related equipment

1) Ifs siren site Is located on 8t~owncd property, DAGS shall be
rponsible for submitting an casement (on behalfofDOD) for the
siren ftmn the State Depmlmeit ofLand and Natmel Resources.

2) DAGS’ cc zltants and contractors will process a right-of-entry
permit for the inatalldon ofthe siren and related equipment at
each siren site.

3) DAGS shall require he consultants and contractors to procure am!
m~nt.4ii,. during the life ofeach right-of-entry permit and any
extensions iharcof~ ccrn~thendve general liability Insurance
covering bodily injury and property ihrn.ge with limits not løss
than $1,000,000 combined single limit per occarrenco and
Including the followIng Ytwdonc (1) contractuaL liability to
cover liability assumed under the Ight-of-entxypermit; and (2)
products and completed operations coverage; aix! all insurance that
may be requlzed under the laws, ordinances or rules or regulations
ofany governmental authority. All required policlc& of insurance
shall name the COUNTY, Its elected am! çpointcd officials.
employees and~as additional insured and provide that the
policy will not be canceled, term~’ted, lapsed, or materially
thariged without 30 days’ prior written notice to the COUNTY.

4) DAGS’ consultants and contractors shill rn.int~j~ and encercise duo
care to keep the area surrounding the siren site deer and seth for
poblic nsa during the term ofthe righ f-entry permit.

5) DAGS’ consultants and contractors shall restore the sires site to a
Condition that Is substantially sheller to that which existed prior to
the commencement ofthe contracto?e activity under each rigbt-o$
entrypermit

6) DAGS, its officers, employees, agents, consultants, contractors,
end subcontractors shall comply with and aatis~ all applicable
statutes, ordinances, rules and regulations ofthe Federal, STATE
and COUNTY governments its performing its work at each siren
site.

4. ModificatIons. ny extensions, changes or alterations to this MOA shill be
~

~if~
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5. Thwi~i’atipn, Any pszty to this MOA shell have the privilege, with or without
to csncel cr annul this MOA at say ~me up~ writtan notice given thirty (30) d
advance ofsuch ~instion..

IN WflNESS TI~REOF, the Parties have excaztcd this MOAon~ day, month, and
n~tioned above.

RECOMMEND APPROVAL:

ANNA POUST
Emergency Management Officer
Mm~ Civil Defame Agency

APPROVED AS TO FORM

CALRR ROWE
Dep~ Corpo~on Counsel

APPROVED AS TO FORM~

Deputy Attomey Osneani

APPROVED AS TO FORM:

/2~~%.

COUNTY OP MAUI

STATE OP HAWAT’!
DEPARTMENT OF ACCOUNTING ANI
OE?jE~I4L SERVICES

STATE OF 1IAWAPI
DEPARThfENT OF

Adju~it



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA5 15 Puu Hauoli Park

THIS LEASE AGREEMENT entered into this ______ day of , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,” and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as “Lessee,” and collectively referred to as the “Parties”.

WITNESS ETH:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Puu Hauoli Park, TMK: (2) 5-3-

004:037 (por.), more particularly described in Exhibit “A”, attached hereto and made a part

hereof and

EXH~B1f 5
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “ Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B)’, attached hereto and

made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Puu Hauole

Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall

not be construed to include the granting of any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.

-2-
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as “Siren Number MA515 at Puu Hauoli Park’.

4. Lease Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

TN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

L_,~c.)?~~ 9—~-~-Cfr By________________________
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

J1~,1UE L. SHEP ARD
I~.~uty Corporation Counsel
2016-0309
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By ~
VERN MIYAOI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

--_____

MICHA~I. S. INCENT
Deputy Attorney General
State of Hawaii
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STATE OF HAWAII )
) SS.

__________________________________________________ )

On this _____ day of ___________, 20_, before me personally appeared
___________________________ to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:_________________________

My commission expires:__________________

NOTARY PUBLIC CERTIFICATION

Dcc, Date: ___________________________________ # Pages: __________________________

Notary Name: ___________________________________ Judicial Circuit:_________________________

Dcc. Description: ___________________________________

Notary Signature: ___________________________________

Date: _____________________________________________

-5-
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STATE OF HAWAII )
) SS.

COUNTY OF MAUI )

On this _____ day of ____________, 20_, before me personally appeared AL.
ARAKAWA, to me personally known, who being by me duly sworn, did say that h
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and
said instrument was signed and sealed on behalf of said County of Maui by authorit:
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be
act and deed of said County of Maui,

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:___________

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: ______________________________ # Pages:
Judicial

Notary Name: ________________________________ Circuit:
Doc.
Description:

Notary
Signature:

Date:



SITE SKETCH

DATE: 11117/2006
ISLAND: Molokaj
SITE NUMBER:
SITE NAME: Pu’u Hauole Park
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COVENANTS, TERMS AND CONDITIONS

1. Rinht to Construct the Equipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equinment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility tienching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”

Page 118 of 130



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Ownership of Eciuipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal of Eguinment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(I) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, lmnroper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.

5
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorney& Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Comyliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Binding Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

8
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MEMORANDUM O~ AGREEMENF

RETWEENT~E

COUNTY OF MAUI

AND

STATE OP BAWAP!

This MEMORANDUM OF AGREEMENT (~‘MOA”), entered into on this~ day of
A1~ ~-? I 20jf, by and between the COUNTY OF MAUI~ a mnn4i~pd corporation ofthe

Stst~ ofRiwaPi, whose address Is 200 South High Street~, W~Hnku. Hawaii 96793
(“COIMFY’~ the STATE OF HAWAPI by its DEPARTh4ENT OF DEFENSE. whose address
Is 3949 Diamond Head Road, Honoluhz, Hawth 96816 (“DOD~, and the STATE OP HAWA1’I
by its DEPARTh4ENT OF ACCOUNTING AND GENERAL SERVICES, whose address Is
Kalanlmoloi Building 1151 Punchbowl Street Ho2x,luIu, Bewail 96813 (“DAOS~ (COUNTY,
DOD, and DAGS collectively ref~~~4 to as “Parties”).

The purpose ofthis MOA is to coordtne the iplementation, including pI~mh~g, design
end construction, ofHawai’i State Emergency Outdoor Siren Warning System, together with
hnprovesnouts, equipment, ~iflties and appurtenances related thereto rairma and related
qniprneut~’), theoughout the COUNTY.

Bewail Revised Statutes (“HRS~ §128-2 d~fliws a ~locsI organization for civil defense”
to Include an ocVnfr~t4on created In accordance with HRS Chapter 128 to perform civil de&nie
fonctiesia In the COUNTY. Civil defense functions include all times provided pursuant to HRS
Chapter 128 which includes air raid warning services and communications. HRS §128-3
provides for the appointment ofa Deputy Director for each political subdivision. HRS §128-6
establishes Civil Delbese powers and provides for direction or control ofwarnings and slg!mle
foralcrtscrattacb,andthedcvlcsstobcuscd.

Additionally, HRS §128-18 grants the STATE and COUNTY Immunity ~om any liability
for death ofor injury to persons, or property damege, as a result of any act or omission in the
cowse ofthe eznplc~rmcnt or hr the performance ofduties pursuant to HRS Chapter 128, except
in cases ofwillful misconduct

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage efforts
and projects undertaken to fulfill the responsibility for the Installation, maintenance and control
of such warnings and devices.

NOW THEREFORE, In consideration ofthe mutual covenants and promises herein
made, the Parties do hereby agree as foliowe

APPI~IX (1)
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1. DOD’a re~oeaibili~aa:

a. MaInt~n a list ofprcpoaed locationa for SIrens and elated eq~iiprnaut.

b. Participate 1~ meetings with the COUNTY to Iscuss proposed siren sites.

c. Sulaxilt listings ofproposed alien sites for review and ccncuuenca.

d. Seek appropriations for siren w~niing projects on behalfofthe COUNTY, and
where such appropriations are made, fund the design and construction ofthe
sirens and related equlpmerL

FOR COUNTY CONTROLLED SITES:

a. Initiate a license AgLearnant with the COUNTY which will address alto
aperific issues for existing and now siren alt~

f. The License agrennent conditions ofaccess forth natallatlon, operation,
repair and mainten*nce ofthe sirens and related eqrtipment shall include:

1) DOD’s contractor shall obtain a right-of-entry pcrniit for the
installation ofthe siren and related equipment at each siren site.

2) DOD shall require its contractor to procoro and nmtnfnhi, during~
life ofeach right-of-enty permit aid any extensions thereof~
comprehensive general liability Insurance covering bodily injury~
property ~i*mage with limits not less than $1,000,000 combined
single limit per occurrence and Including the following extensions:
(1) contractual liability to cover liability assumed under the tight-of.
entry pennit and (2) eli insurance that may be required n,wt~r lb.
laws, ordinances or rules or regnhilkma ofany govcrmncntal
mithezity. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected sod appointed officials,
employees and agents as additional Insured and pmvlde that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prier written notice to the County.

3) DOD’s contractot shall m~4n~nIn aid exercise due care to keep the
area suzrmmding the siren site clear and safe forpublic use durhig
the term of the right-Of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that is
substantially .~mflftr to that which existed prior to the
commencement ofthe contractor’s activity under each tight-of-entry
-t.
~
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5) DOD, its offlc~ omployeee, agante, con~ors, and saboonitactors
dm11 comply with and safis~ all applicable statutes, ordinances,
rules and regolatlons of the Faderel, State and COUNTY
govermnerds hi performing its work at each siren site.

2.. COUNTY’s responsibilities:

a. Idcntil~r, review and approve the proposed location ofthe siren sites

b. Assist DOD hi the coordination with site owners and communities to ~dilitatc
tim siren site approvals.

c. Participate with DOD end DAGS hi the sirens final acceptance process.

d. The COUNT’!, its officers, ernploycos, agents, contractors, and aubco~actors
shall comply with and satisfy all applicable dntbiLCS, ordinances, rules and
regulations of the Federal, State and City govensizents In psrhmlng its siren— acthities.

FOR. COUNTY CONTROTI~Pfl SITES:

e. Review and approve the construction plans provided by DOD for the
Installation ofthe sirens and related equipment.

£ Grant DAGS, DOD, and timir contractors a license to Install, operate, and
m~1ntAIn sirens and related equipment on the siren sites approved by the
C~

g. Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS’ responsibilities arc as follows:

a. Provide DOD staffwith technical services and overview coordination
support forthe hnphementation ofDOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, ngotiatc and approve the consultant’s
fees, prepare the design contracts arid make payments using flmding
appropriated fir this purpose.

c. Oversee the design, biddIng~ and construction phases ofthe wo± in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make paymeri~
~
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d. When overseeing design and construction phases of~rk for the DOD
sirens and related equipment

1) Ifa siren site is located mm 8tate~owned property, DAGS shalt be
responsible for submitting am casement (on behalfofDOD) for the
siren ~mn the State Department ofLand and Natural Rescorces.

2) DAGS’ C iltants and contractara ‘will process a rIgl~t-of-entry
permit for the Instaildon ofthe siren and related equiprnerzt at
each siren site.

3) DAGS shall require its consultants and contractors to procure and
ni.int.4n, during the life ofeach right-of-entry permit end any
extensions thereof; coinprabeadve general liability Insurance
covering bodily injury and property d.mige with limfti ant less
than $1,000,000 combined single limit per oc~zenceand
including the following ~t-i’~on~ (1) contractual liability to
cover liability assumed under the tight-of-estry permit; and (2)
products and completed operations covcrage and all insurance that
maybe required imdsr the laws, ordinances or rules or regulations
of any governmental authority. All required policies ofInsurance
shall ussne the COUNTY, Its elected and appointed officials,
employees and agents as additional lamed and provide that the
policy will ant be canceled, terminated, Lapsed, or materially
c]’mig.~d without 30 days’ prior written antler to the COUNTY.

4) DAGS’ consultants and contractors shall m.tntain aid exercise due
care to keep the arcs surtoireding the siren site clear aid safe for
public me during the term ofthe ht-of-eatzy permit.

5) DAGS’ consultants and contractors shall restore the siren alto to a
condition that is substantially~to that which existed prior to
the commencementofthe contractor’s acthityuzmder each rigbt-of~
entrypeanit

6) DAGS, its officers, ~mp1oyeca, arnfit, consultants, contractors,
and subcontractors shall comply with aid satisfy all applicable
statutes, ordinances, rules and regulations ofthe Federal, STATE
and COUNTY governments In performing Its work at each sham
site.

4. ModificatIons. Any extensions, changes or slte~atlons to this MOA shall be
agreed to by all a~cted partics in writing before being undertaken.

~ cX1M4~ P40*94341c~d~
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5. I~~Qn. Any party to this MOA shell have~ privilege, with or without cause,
to cancel or annul this MOA at any thile upon written nctlce given thIrty (30) days in
advance ofsuch termn4ø~.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, end yen’
n~1tioned above.

COUNTY OF MAUI

M~ ARAKAWA
Mayor

RECOMMEND APPROVAL:

ANNA FOUST
Emargency Management OEcer
Maul C~ll De~me Agency

APPROVED AS TO FORM

CALEB ROWE
Deputy Corporation Counsel

APPROVED AS TO FORM~

De Attorney General

STATE OF HAWAT’!
DEPARTh4ENTOP SE

DARR . WONG
Adjutant General

STATE OF HAWAPI
DEPARThIBNT OP ACCOUNTING AND

SERVICESAPPROVED AS TO FORM:

Deputy Attorney General
State Comptroller
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