REQUEST FOR LEGAL SERVICES

Date: July 27, 2016
From: Michael P. Victorino, Chair
Policy and Intergovernmental Affairs Committee
TRANSMITTAL
Memo to: DEPARTMENT OF THE CORPORATION COUNSEL

Subject: APPROVING INSTALLATION OF SIRENS FOR THE HAWAII STATE EMERGENCY
OUTDOOR SIREN WARNING SYSTEM (PIA-70)
Background Data: Proposed resolution to authorize the Mayor to enter into lease agreements

with the State of Hawaii for the installation of emergency outdoor warning sirens on

County-owned property, with incomplete copies of Exhibit 3, page 81; Exhibit 4, pages 86,
87, and 92; Appendix 1, page 105; and Exhibit 5, page 111.
Work Requested: [ ] FOR APPROVAL AS TO FORM AND LEGALITY

[X] OTHER: Provide revised resolution with complete exhibits.

Req%;tjr‘s signature ) Contact Person
Z\—@ 7/ %7: Kimberley Willenbrink

Michael P. Victorino (Telephone Extension: 7761)
[] ROUTINE (WITHIN 15 WORKING DAYS) [X] RUSH (WITHIN 5 WORKING DAYS)
[] PRIORITY (WITHIN 10 WORKING DAYS) [ ] URGENT (WITHIN 3 WORKING DAYS)

[] SPECIFY DUE DATE (IF IMPOSED BY SPECIFIC CIRCUMSTANCES):
REASON:

FOR CORPORATION COUNSEL'S RESPONSE

ASSIGNED TO: ASSIGNMENT NO. BY:

TO REQUESTOR: [ ] APPROVED [ ] DISAPPROVED [] OTHER (SEE COMMENTS BELOW)
[ ] RETURNING--PLEASE EXPAND AND PROVIDE DETAILS REGARDING ITEMS AS NOTED

COMMENTS (NOTE - THIS SECTION NOT TO BE USED FOR LEGAL ADVICE):

DEPARTMENT OF THE CORPORATION COUNSEL

Date By

(Rev. 7/03)

pia:ltr:070acc01:kcw

Attachment



Resolution

No.

APPROVING THE INSTALLATION OF SIRENS IN THE COUNTY OF
MAUI RELATING TO THE HAWAII STATE EMERGENCY
OUTDOOR SIREN WARNING SYSTEM

WHEREAS, the State of Hawaii, Department of Accounting and
General Services, the ]jepartment of Defense, and the County of Maui
(“County”) entered into a Memorandum of Agreement (“MOA”) on April 16,
2014, attached hereto as Appendix (1), to coordinate 'impleméntation,
planning, design, and construction of the Hawaii State Emergency
Outdoor Siren Warning system throughout the County; and

WHEREAS, five locations located on County-owned property have
been selected for placement of emergency outdoor warning sirens, all of
which are County properties as further described in Exhibit “1” through
“5”, attached hereto and incorporated herein; and

WHEREAS, license agreements between the County and the State of
Hawaii were contemplated in the MOA to authorize the placement of any
emergency warning siren on County property; and

WHEREAS, the County has proposed lease agreements instead of
license agreements; and

WHEREAS, it is understood that effective July 1, 2014, Hawaii
Revised Statutes (“HRS”) Chapter 128, which is cited in the MOA, was
repealed and replaced by HRS Chapter 127A, and that specific provisions
of HRS Chapter 128 cited in the MOA are clearly addressed in HRS

Chapter 127A; and



Resolution No.

WHEREAS, pursuant to Section 3.40.040, Maui County Code, a
lease of real property exceeding five years must be authorized by the
County Council by resohition and may be so authorized when such longer
period is deemed necessary, is in the public interest, and is for the use of
any agency of the State; and

WHEREAS, the five leases attached hereto fulfill the MOA and serve
the public interest by improving and expanding emergency and civil
defense communications in times of disaster or national emergency; and

WHEREAS, the five leases will remain in effect until such time as
either party provides reasonable written notice to terminate the lease; now,
therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Mayor and the Director of Finance or their authorized
representatives may execute these leases; and

2. That certified copies of this resolution be transmitted to the
Mayor, the Emergency Management Officer, the Director of Finance, the

Director of Parks and Recreation, and the Corporation Counsel.

APPROVED AS TO FORM
AND LEGALITY:

N D ppandd

JERRIE L. SHEPFARD

uty Corporation Counsel
County of Maui
2016-0309




MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAI'

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this Ij_'_n‘_ day of
20}4, by and between the COUNTY OF MAUI, = municipal corporation of the
of Hawai'i, whose address is 200 South High Street, Wailuku, Hawaii 96793

("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawzi'i 96816 (*DOD™), and the STATE OF HAWATT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimoku Building 1151 Punchbow! Street, Honolulu, Hawai'i 96813 ("DAGS™} (COUNTY,
DOD, and DAGS collectively referred to as “Parties™).

The purpose of this MOA is to coordinate the implementstion, including planning, design
and construction, of Hewai'i Stete Emergency Outdoor Siren Waming System, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment™), throughout the COUNTY,

Hawai'i Revised Statutes (“HRS") §128-2 defines a "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air raid waming services and communications. HRS §128-3
provides for the eppointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or aftacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any liability
for death of or injury to persons, or property damage, s a result of any act or omission in the

course of the employment ot in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by mutual consent, agree to jointly manage efforts
mdpmjemmdemkmwﬁﬂﬁﬂthempow’bmtyfaﬂnmmmﬁommmmmemdoml
of such wamnings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD'’s responsibilities:
a. Maintain a list of proposed locations for sirens and related equipment.
b. Participate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concurrence.

d. Seek appropriations for siren warning projects on behalf of the COUNTY, and
where such appropriations are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initinte 8 License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

f. The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shall inchude:

1) DOD’s contractor shall obtain a right-of-entry permit for the
instaliation of the siren and related equipment at each siren site,

2) DQD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liability to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or reguiations of any governmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD's contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit, v

CADOCUME~I\COUNTY~1\LOCALS~I\Temp\XPgrpwisifinal COM-Siaie MOA 5-13-11 aditzd signeture page.doc
Page2of 5
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
governments in pesforming its work at each siren site.

2. COUNTY s regpcnsib%!iﬁes:
& ldemify, review and approve the proposed location of the siren sites

b. Assist DOD in the coordingtion with site owners and communities to facilitate
the siren site approvals.

¢. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shail comply with and satisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren
project activities.

FOR COUNTY CONTROLLED SITES:

¢. Review and approve the construction plans provided by DOD for the
inmﬂaﬁoqofthcsimanerMdeqxﬁme

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g. Issue right-of-eniry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS?’ responsibilities are as follows:

a Provide DOD ataff with technical services and overview coordination
support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b.  Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using funding
appropriated for this purpose.

¢.  Oversee the design, bidding, and construction phases of the work in

accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~I\COUNTY~1\LOCALS~\Temp\XPyrpwisc\fima! COM-State MOA 9-13-11 wdited signature page.doc
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d When overseeing design and construction phases of work for the DOD
sirens and related equipment:

D If & siren site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) foz the
giren from the State Depariment of Land and Natural Resources.

% DAGS' consultants and contractors will process & right-of-entry
permit for the installation of the siren and releted equipment at
each siren site.

3) DAGS shal! require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) coniractusl Jiability to
cover liability assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the 1aws, ordinances or rules or regulations
of any governmental authaority. All required policies of insurance
shall name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS’ consultants and contractors shall maintain and exercise due
care to keep the area surounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5) DAGS?’ consultants and contractors shall restore the airen site to a
condition that is substantially similar to that which existed prior to
the commencement of the contractor's activity under each right-of-
eatry permit.

6)  DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY governments in performing its work at each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

CADOCUME~INCORNTY~ I\LOCALS~ N Tanp\XPgrpwise\final COM-Stats MOA 9-13-1 | sdfited signature page.doc
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s, Termination. Any party to this MOA shall have the privilege, with or without cause,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in
advance of such terminstion.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year-
mentioned sbove,

COUNTY OF MAUL
M, ARAKAWA
Mayor
RECOMMEND APPROVAL:
bt #7 Dereaf—
ANNA FOUST
Emergency Managemeat Officer
Mani Civil Defense Agency
APPROVED AS TO FORM
CALEB ROWE
Deputy Corporation Counse}
STATE OF HAWAI1
DEPARTMENT OF SE
APPROVED AS TO FORM:
By ,
Deputy Attorney General DARRYLL/D.M. WONG
Adjutant General
STATE OF HAWAT1

DEPARTMENT OF ACCOUNTING AND

APPROVED AS TO FORM: SERVICES

Deputy Attomey General - DEAN SEKI
State Comptroller
CADOCUME~ NCOUNTY-~ LOCALS- NTempAX Pyrpwise\finel COM-Stats MOA 5-13-11 eted siganturs page doc
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA123 Eddie Tam Memorial Park

THIS LEASE AGREEMENT entered into this_ day of , 201 ,
by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues {or existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Eddie Tam Memorial Park, TMK:
(2) 2-4-006:005 (por.) and (2) 2-4-032:098 (por.), more particularly described in Exhibit "A",

attached hereto and made a part hereof; and

i
; " 0 j
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thercto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WI—IEREAS__ Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Léssec fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Eddie Tam
Memorial Park, and the right of ingress to and egress from said Siren Site and Equipment. This
Lease shall not be construed to include the granting of any permanent rights, ownership, title, or

easements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.

-
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA123 at Eddie Tam Memorial Park".

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable . written notice will be established as one (1) year unless circumstances exist
justifying a shorter period. “

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
a‘-j——;‘o’w }\"\ j—w {‘” By

ANNA FOUST
Emergency Management Officer
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

KQ A f\\NV\? ) O\f\&L
JERRIEL. SHEPPARD

Deplity Corporation Counsel
2016-0309

ALAN M. ARAKAWA
Its Mayor

Page 8 of 130



APPROVED AS TO FORM:

/4

MICHAEL S. VINCENT
Deputy Attorney General
State of Hawaii

LESSEE:

STATE OF HAWAII
By its Department of Defense

J
By &/"’\/\7 / /Z/-»“”””'

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

Page 9 of 130



STATE OF HAWAII )
) SS.

)

On this day of 20___, before me personally appeared

, fo me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name;:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: - # Pages:
Notary Name: Judicial Circuit:

Doc. Description:

Notary Signature:
Date:
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STATE OF HAWAII
COUNTY OF MAUI

On this day of

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

)
) SS.

20 before me personally appearcd ALAN M.
ARAKAWA 10 me personally known, "who bemg by me duly sworn, did say that he is the
Mayor of the County of Maui, a polmcal subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Mau1 and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Description:

Doc. Date: # Pages:

Judicial
Notary Name: Circuit:
Doc.

Notary
Signature:

Date:
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SITE SKETCH

DATE: 11/14/2006
ISLAND; MAU

SITE NUMBER: 123
SITE NAME: E ddie Tam LEGEND
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MA123 - Eddie Tam

Sited Per Specifications

21' From Utility Enclosure
12' From Light Pole (Field Lites)

9' From Wooden Guard Rail
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COVENANTS, TERMS AND CONDITIONS

I. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Bquipment and any subsequent alterations thereto prior to comurencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial {nstal}ation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5.  Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kmd within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

Page 19 of 130



removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or graxit any interest, privi:lege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition,

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same,

14, Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafier collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause ail hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

if) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iiiy  County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attornevs' F ees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attomey fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preciude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

18, Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22 Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Si-té as
needed to construct, reconstfuct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI

AND
STATE OF HBAWAI'I

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this ]j_f'_dtyof
&fﬁ ] _ 2044, by and between the COUNTY OF MAUI, a municipal corporation of the
of Hawni'i, whose address is 200 South High Street, Wailulo, Hawati 96793

("COUNTY™), the STATE OF HAWAIT by its DEPARTMENT OF DEFENSE, whose addrems
is 3949 Dismond Head Road, Honolulu, Hawai'i 96816 (“DOD"), and the STATE OF HAWATI
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimokn Building 1151 Punchbow] Street, Honolulu, Hawai'i 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties™).

The purpose of this MOA is to coordinate the implementation, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Waming System, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
eqnipmun").ﬂm\!MtheCOUNl'Y

Hawail Revised Statutes (“HRS") §128-2 defines a “local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense finctions include all those provided pursuant to HRS
Chapter 128 which includes sir raid waming services and communications. HRS §128-3
provides for the appointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any Hability
for death of or injury to persons, or property damage, as a result of any act or omission in the
course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by mutual consent, agree to jointly manage efforts

and projects mdunkmtoﬂnlﬂnthamponn'hmtyfuﬂnmmhmmneemdeml
of such wamings and devices.

NOW THEREFORE, in consideration of the mutua! covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:
8. Maintain a list of proposed locations for sirens and related equipment.
b. Participate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concurrencs.

d. Seek appropristions for siren wamning projects on behalf of the COUNTY, and
where such appropriations are made, fund the design and construction of the
~ sirens and releted equipment.

FOR COUNTY CONTROLLED SITES:

6. Initiste & Licanse Agreement with the COUNTY which will address site
- specific ismes for existing and new siren sites.

f The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shall include:

1) DOD's contractor shall obtain a right-of-entry permit for the
instellation of the siren and related equipment at each siren site,

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liability to cover lisbility assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
authority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and sppointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintein and exercise due care to keep the
area surrounding the siven site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit.

CADOCUME~J\COUNTY~1\LOCALS~I\Temp\XPgrpwisefinal COM-Stuis MOA 9-13-11 edited signature page.dos
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulstions of the Federsl, State and COUNTY
govermments in performing its work at each siren site,

2. COUNTY's responsibilities: |
& ldentify, review and approve the proposed location of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals,

¢. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and setisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siven
project activities,

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

f Grant DAGS, DOD, and their contractors a license to instail, operate, and
intain sirens and related equipment on the siren sites approved by the
County.

8. Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS?’ responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination
support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using funding
appropriated for this purpose,

c. Oversee the design, bidding, and construction phases of the work in

accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~I\COUNTY~1\LOCALS-\Temp\XPgrpwise\final COM-Stxte MOA 9-13-11 edited signuture pege.doc
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d. When overseeing design and construction phases of work for the DOD
sirens and related equipment:

1)  Ifs siren site is Jocated on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
giren from the State Department of Land and Natural Resources.

2 DAGS' consultants and contractors will process & right-of-entry
permit for the installation of the siren and reiated equipment at
each sirven site. :

3)  DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions; (1) contractual Lisbility to
cover liability assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any governmental authority. All required policies of insurance
shall name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS’ consultants and contractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5 DAGS’ consuliants and contractors shall restore the siren site toa
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit. _

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY governments in performing its work at each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

CADOCUME~I\COUNTY-~I\LOCALS~I\Temp\XPgrpwiseifinal COM-State MOA 9-13-11 cdited signature pape.doc
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S. Termingtion. Any party to this MOA shall have the privilege, with or without cause,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in
advance of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year
mentioned above.

COUNTY OF MAUL
ALAN M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
Ll
ANNA FOUST
Emergency Management Officer
Maui Civil Defense Agency
APPROVED AS TO FORM
AND %:
CALEB ROWE
Deputy Corporation Counsel
STATE OF HAWAI
DEPARTMENT OF SE
APPROVED AS TO FORM:
By
Deputy Attomey General DARRYLL{D.M. WONG
Adjutant Genersl
STATE OF HAWAIT

DEPARTMENT OF ACCOUNTING AND
APPROVED AS TO FORM: W‘
Deputy Attomey General SEKI
State Comptroller
CADOCUME-~ NCOUNTY-~ I\LOCALS- N TempAX Pyrpwissfinal COM-Stats MOA 5-13-11 ediind signature page doc

Page Sof 5

Page 30 of 130



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA404 Honokowai Beach Park

THIS LEASE AGREEMENT entered into this day of , 201,

by and between the COUNTY OF MAUI a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Leésec," and collectively referred to as the “Parties™.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Qutdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Honokowai Beach Park, TMK. (2) 4-
4-001:046 and (2) 4-4-001:047, more particularly described in Exhibit "A", attached hereto and

made a part hereof; and

- EXHIBIT "_2

Page 31 of 130



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with imprpvemems, equipment, facilities and
appurtenances related thereto as more par{icularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreementsi set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Honokowai
Beach Park, and the right of ingress to and egress from said Siren Site and Equipment. This
Lease shall not be construed to include the granting of any permanent rights, ownership, title, or
casements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as “Siren Number MA404 at Honokowai Beach Park”.

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this L.ease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
u 2“7‘—‘3‘—-“* ))«"j Q&J«J\t‘— v By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

Q/\ Diaunpon i\

E{.. SHEPPARD
De ty Corporation Counsel
2016-0309
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APPROVED AS TO FORM:

Y

MICHAEL S. VINCENT
Deputy Attorney General
State of Hawaii

LESSEE:

STATE OF HAWAII
By its Department of Defense

Vi
By &/\/\.? 7 2’»——-——

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator
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STATE OF HAWAII )
) SS.

)

On this day of ’ , 20___, before me personally appeared
. to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:
Notary Name: Judicial Circuit:

Doc. Description:

Notary Signature:
Date:
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STATE OF HAWAII
COUNTY OF MAUI

On this =

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

)
) SS.
)

» 20___, before me personally appeared ALAN M,
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the

-said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

Notary Public, State of Hawaii

Print Name:

My commission expires:

Doc. Date:

Doc.
Description:

NOTARY PUBLIC CERTIFICATION
# Pages:

Notary Name:

Judicial
Circuit:

Notary
Signature:

Date:
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. - Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
‘work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lcssorll
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8.  Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee,

12,  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinarices, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease énd all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and aﬁy improvements, equipment,
faciiities, comppnents and appurtenances relating thereto and resiore the Siren Site to a condition
thar 18 suﬁstantially similar to that which existed pricr to the commencement of Lessor’s activity
on the parcel and/or Siren Site; satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to & condition satisfaétory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shai} be solely responsibie for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defauits. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iif) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fecs. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAT'1

This MEMORANDUM OF AGREEMENT ("MOA"), otered nto on this 1™ dayof

2044, by and between the COUNTY OF MAUI, a municipal corporation of the

ofl-!uwd'i,whoseaddmsxs 200 South High Strect, Wailulku, Hawaii 96793

("COUNTY™), the STATE OF HAWATI by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawai'i 96816 (“DOD™), and the STATE OF HAWAIT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimokn Building 1151 Punchbow! Street, Honolulu, Hawaii 96813 ("DAGS") (COUNTY,
DOD, and DAGS oollectively referred to as “Parties”).

The purpose of this MOA is to coordinate the implementstion, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Weming System, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY.

Hawaili Revised Statutes (“HRS™) §128-2 defines a *local organization for civil defiense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense fimctions include all those provided pursuant to HRS
Chapter 128 which includes air raid wamning services and communications. HRS §128-3
provides for the appointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionaily, HRS §128-18 grants the STATE and COUNTY immunity from eny Hability
for death of or injury to persons, or property damage, as a result of any act or omission in the

wmdmemﬂoymm«mmcpuﬁxmeofmmmm}msmuzmmpt
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by miutual consent, agree to jointly manage efforts

and projects mduhkentoﬁﬂﬂllthempmnibiﬁtyfudninmnmwmdml
of such wamnings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPRDIX (1)
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1. DOD’s responsibilities:
a. Maintain & list of proposed locations for sirens and related equipment,
b. PuﬁdpmﬁmeﬁwvﬁﬁmeCOUNWmdm:pWshmm
e Suhnhﬁﬁngsofmwdﬁmﬁﬂfmmﬁewandm

¢ Seek appropriations for siren waming projects on behelf of the COUNTY, and
where such appropriations are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiste s License Agreement with the COUNTY wisich will address site

f. The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shal] inchude:

1) DOD’s contractor shall obtein a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per ocomrence and inchading the following extensions:
(1) contractual liability to cover liability essumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
authority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to 2 condition that is
substantially similar to that which existed prior to the
commencement of the contractor's activity under each right-of-entry
permit,

CADOCUME-~1\COUNTY~I\LOCALS~I\TempAXPyrpwissifinal COM-Biaie MOA 9-13-11 edited signeturs page.doc
Page 2 of 5

Page 53 of 130



5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
govesmments in performing its work at each siren site.

2. COUNTYs responsibilities:
a. Identify, review and approve the proposed Jocation of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals.

c. Participate with DOD and DAGS in the sirens final acoeptance process.

d. The COUNTY, its officers, employees, agents, contyactors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren
project activities.

FOR COUNTY CONTROLLED SITES:

¢. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
in sirens and related equipment on the siren sites approved by the
County.

g. Issue right-of-entry permits to DAGS' and DOD’s contractor for approved
siren sites.

3.  DAGS’ responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination

support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using fimding
appropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in
sccordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUMB-~I\COUNTY~1\LOCALS~N\Tomp\XPgrpwise\final COM-Stxis MOA 5-13-11 adiled rignatins page.doc
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d When overseeing design and construction phases of work for the DOD
lhmsmdrdmdeqmpmm

1)  Ifasirensite is located on State-owned propesty, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
mmumwawmﬂwm

2) DAGS' consultants and contractors will process a right-of-entry
mﬁ:hmﬂﬁmoﬁhﬁmmﬂnhbdeqﬁmn
each siren site.

3) DAGS shall require its consultants and contractors to procure and
extensions thereof, comprehensive general lability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual liability to
cover lisbility assumed under the right-of-entry permit; and (2)
products and compieted operations coverage; and all ingurance that
may be required under the laws, ordinances or rules or regulations
of any governmental authority. All required policies of insurance
shall nsme the COUNTY, its elected and appointed officials,
employees and sgents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
-changed without 30 days’ prior written notice to the COUNTY.

4) DAGS’eonmltmﬂmdmﬁlﬂmlinuinmdmdm
care to keep the arca sumounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5 DAGS’ consuliants and contractors shall restove the siren site toa
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit.

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy ail
statutes, ordinances, rules and regulstions of the Federal, STATE

and COUNTY governments in performing its work at each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shall be
wmwmmmmwmmmmm

CADOCUME~NCOUNT Y~ J\LOCALS~ I\ Temp\XPgrpwisi\final COM-Stae MOA 9-13-11 adited signature page.doc
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5. Termination. Any party to this MOA shall have the privilege, with or without cause,
to cance! or annul this MOA at any time upon written notice given thirty (30) days in

advance of such termination.
IN WITNESS THEREOF, the Parties have

mentioned above.

RECOMMEND APPROVAL:

Ut
ANNA FOUST

Emergency Management Officer
Mami Civil Defense Agency

APPROVED AS TO FORM
AND%‘ :

CALEB ROWE

Deputy Corporation Counsel

APPROVED AS TO FORM:

Deputy Attorney General

APPROVED AS TO FORM:

Deputy Attomey General

executed this MOA on the day, month, and year

COUNTY OF MAUI

LAN M. ARAKAWA
Mayor

STATE OF HAWATI1
DEPARTMENT OF SE

By
DARR’ . WONG
Adjutant General

STATE OF HAWATI
DEPARTMENT OF ACCOUNTING AND
SERVICES

SEKI
State Comptroller

CADOCUME-~ NCOUNTY~ \LOCALS- NTangX Pyrpwissifinal COM-State MOA 9-13-11 edited nignature page.doc
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA406 Napili Neighborhood Park

THIS LEASE AGREEMENT entered into this day of , 201 s

by and between the COUNTY -OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii‘
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”. |

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WIHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Napilii Neighborhood Park, TMK: (2)
4-3-018:041 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof; and
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit ”B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Napili
Neighborhood Park, and the right of ingress to and egress from said Siren Site and Equipment.
This lLease shall not be construed to include the granting of any permanent rights, ownership,
title, or casements in the parcel. Lessee shall obtain Lessor’s approval of the final location for

siting of the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as “Siren Number MA406 at Napili Neighborhood Park”.

4, Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period. |

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:
APPROVAL RECOMMENDED: COUNTY OF MAUI
(_lerer D55 P e By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

QA N and

JEBRIE’L. SHEPPARD
Députy Corporation Counsel
2016-0309
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By ///;\/\.7 R A—

VERN MIYAGI :
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

MICHAEL S. VINCENT

Deputy Attorney General

State of Hawaii

-

Page 60 of 130



STATE OF HAWAII )
) SS.
)

On this day of , 20__, before me personally appeared
. to me personally known, who, being by me duly sworn or
affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, 1 have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:

Notary Name: Judicial Circuit:

Doc. Description:

Notary Signature:
Date:
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STATE OF HAWAII
COUNTY OF MAUI

On this

)
) SS.

20 before me personally appeared ALAN M.

ARAKAWA, to me personally known, who bemg, by me duly sworn, did say that he is the
Mayor of the County of Maui, a pohtxcal subdivision of the State of Hawan and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authorlty of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said mstrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:
Judicial

Notary Name: Circuit:

Doc.

Description:

Notary

Signature:

Date:
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SITE SKETCH

DATE: 10/13/2008

ISLAND: MAUI

SITE NUMBER: 406

SITE NAME: Napili #1 Altemative 1

Maul Parks and Recrestion

Nektbormcdrat | 0 100 ft
Napii Neighborhood Park .
Overview and Parking L--- @

TMKE 4-3-18: 41 To Lahaina

EXHBT * A"
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of tﬁe |
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2, Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit *B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month, |

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind Within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take éppropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9, Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law,

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized,
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual Hability to cover liability assumed under the right-of-entry 'penpit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in & strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14,  Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or poiluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances™.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurrcd,. might result in the release or dischérge of any
hazardous substance, Lessee shall give written notice of such proposéd use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

if) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii)  County remedies for failure to cure, If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who vshall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude.
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation. |

19.  Apreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others'rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry,
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND

STATE OF HAWAI1

This MEMORANDUM OF AGREEMENT ("MOA™), entered into on this [ ™ day of
2044, by and between the COUNTY OF MAUI, a municipal corporation of the
of Hawal'l, whose sddress is 200 South High Street, Wailukn, Hawaii 96793

("COUNTY™), the STATE OF HAWATI by its DEPARTMENT OF DEFENSE, whose airess
is 3949 Dismond Head Road, Honolulu, Hawai'i 96816 (“DOD"), and the STATE OF HAWATI
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimokn Building 1151 Punchbow] Street, Honoluln, Hawnii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to a3 “Parties”).

The purpose of this MOA is to coordinate the implementation, including planning, design
Mmﬁmmﬁmwmsmwmmww
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipmmf').thmghonttheCOUNTY

Hawai'i Revised Statutes (“HRS™) §128-2 defines a "local organization for civil defense”
10 include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air aid waming services and communications. HRS §128-3
provides for the sppointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 mtheSTAmndCOUNTYhnmunitymmmy&bﬂity
for death of or injury to persons, or property damage, as a result of any act or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage efforts
and projects undertaken to fulfill the responsibility for the installation, maintenance and contro]
of such wamings and devices. .

Nowmommmmofmmﬂmmmmmm
made, the Parties do hereby agree as follows: .

APPENDIX (1) ‘
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1. DOD’s responsibilities;
a. Maintain a list of proposed locations for sirens and related equipment.
b. Participate in mectings with the COUNTY to discuas proposed siren sites

d. Seek appropriations for siren waming projects on behalf of the COUNTY, and
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiste s License Agreement with the COUNTY which will address site
- gpecific issues for existing and new siren sites.

£ The License agreement conditions of access for the installation, operstion,
repair and maintenance of the sirens and related equipment shall include:

1) DOD’s contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general lisbility insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
(1) contractual liability to cover liability assumed under the right-of-
mﬂypmh;mdﬂ)nﬂhmmthﬂwbenqdmdmduﬂn

laws, ordinances or rules or regulations of any governmental
authority, All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days® prior written notice to the County.

3) DOD's contractor shall maintain and exercise due care to keep the
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit.

W—IMRWMW&&““WM
Page2 of 5
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
govemnments in performing its work at each siren site.

2. COUNTY s responsibilities:
& Ideuﬁﬁ,xeviewmdappmye&epmpoudbuﬁm of the siren sites

b. mmnmmmmmmmummumm
the siren site approvals.

¢. Participate with DOD and DAGS in the sirens final acceptance process,

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and relsted equipment.

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
maintsin sirens and related equipment on the siren sites approved by the
County.

g Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3.  DAGS’ responsibilities are as follows:

' Provide DOD staff with technical services and overview coordination

support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b.  Procure the design consultants, negotiste and approve the consultant’s
fees, prepare the design contracts and make payments using finding
appropriated for this purpose.

c. Oversoe the design, bidding, and construction phases of the work in
sccordance with all applicable regulstory requirements. Prepare the
construction contracts and make payments,

CADOCUME~1\XCOUNTY~NLOCALS~NTemp\XPgrpwist\final COM-Stale MOA 9-13-11 sfited sigantors page.dos
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d When overseeing design and construction phases of work for the DOD
sirens and related equipment:

1) Ifndnnsiﬁeiﬂocﬁedonswe-ownodmmy.bﬁﬂsmu
responsible for submitting an easement (on behalf of DOD) for the
siren from the State Department of Land and Natural Resources.

2)  DAGS' consultants and contractors will process a right-of-entry

pumﬁﬁxﬁemnmmnfﬁemmmudqﬁpmu
each siren site.

3) DAGsmnuqﬂemmmmmmmmd
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual liability to
cover liability assumed under the right-of-eniry permit; and (2)
products and completed operations coverage; and all insurance that
masy be required under the laws, ordinances or rules or regulations
of any governmental authority. All required policies of insurance
shall name the COUNTY, its elected and appointed officials,
mﬂoyeumdamuuddiﬂmnl insured and provide that the
policy will not be canceled, terminated, inpsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4)  DAGS’ consultants and contractors shall maintein and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5) DAGS' consuliants and contractors shell restore the siren site toa
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit,

6) mes.mmmémploym.m.eommm
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rulss and regulations of the Federal, STATE

and COUNTY governments in performing its work at each siren
site. '

4, Modifications. Any extensions, changes or alterations to this MOA shall be
wmwm_mmmmmmm

CADOCUME~NCOUNTY~ NLOCALS~HTampA\XPgrpwissifinel COM-Btate MOA 9-13-11 adited signature page.doc
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S. Tegmination. Any party to this MOA shall have the privilege, with or without
memlcmulﬂﬂsMOAntmymnpmwﬂmmwﬁmﬁnyamt
advmeeofnmhmnﬁon. ‘

NM'I'NESS’IHEREOF ther!nveaemdthhMOAontheday,month,uﬁ
mentioned above. ,

COUNTY OF MAUI

RECOMMEND APPROVAL:

st

ANNA FOUST

Emergency Management Officer

Mani Civil Defense Agency

APPROVED AS TO FORM

AND %:

CALEB ROWE

Deputy Corporation Counsel
STATE OF HAWAT1
DEPARTMENT OF SE

APPROVED AS TO FORM: '
By

Deputy Attorney General DARR . WONG

Adjutant General

STATE OF HAWATI
DEPARTMENT OF ACCOUNTING AN

o —



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MAS511 Kualapuu Park

THIS LEASE AGREEMENT entered into this day of , 201,

by and between the COUNTY QF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a:
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Kualapuu Park, TMK: (2) 5-2-
028:098 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof; and

EXHIBIT " "
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Leésee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Kualapuu
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements
in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MAS51 at Kualapuu Park".

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances bexist
justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

e )3'3 W By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

uty Corporation Counsel
2016-0309
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LESSEE:

STATE OF HAWAII
By its Department of Defense

8]

By &//\, O S

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

MICHAEL S. VINCENT
Deputy Attorney General

State of Hawaii
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STATE OF HAWAII )
- ) SS.

)

On this day of , 20___, before me personally a
, to me personally known, who, being by me duly s
affirmed, did say that such person executed the foregoing instrument as the free act and
such person, and if applicable, in the capacity shown, having been duly authorized to
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: - # Pages:

Notary Name: Judicial Circuit:

Doc. Description:

Notary Signature:
Date:




STATE OF HAWAII )
) SS.
COUNTY OF MAUI )

On this day of , 20___, before me personally appeared AL.
ARAKAWA, to me personally known, who being by me duly sworn, did say that h
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that 1
atfixed to the foregoing instrument is the lawful seal of the said County of Maui, and |
said instrument was signed and sealed on behalf of said County of Maui by authorit:
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be t
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:
' Judicial

Notary Name: Circuit:

Doc.

Description:

Notary

Signature:

Date:




SITE SKETCH

DATE: 11/16/2006
ISLAND: Molokai
SITE NUMBER:
. SITE NAME: Kualapu'u Park

Prsnmrions amd Fada .
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the }Sa.rcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for fhe
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site, Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

-situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"

Page 93 of 130



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment ana appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site. _

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by enterfng into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determiﬁed by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized,
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the fbllowing extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor.and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
‘offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prévent or correct same.

14.  Hazardous Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances™.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous '
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this. Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such rémoval; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiratibn or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor; Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

if) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the ‘Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf,

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,

~ electricity, gas, telephone, pipes, water, sewers, drainage, ﬁowage, and any other purposes,
whatso;:ver, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and mamtam such facilities; provided that ail such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWAI'I

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this }_b_ﬁdly of
2014, by and between the COUNTY OF MAUI, a municipal corporation of the
of Hawal'l, whose addressis 200 South High Street, Wailukn, Hawaii 96793

("COUNTY™), the STATE OF HAWAIT by iis DEPARTMENT OF DEFENSE, whose addreas
is 3949 Dismond Head Road, Honolulu, Hawai'i 96816 ("DOD"), and the STATE OF HAWATT
by its DEPARTMENT OF ACCOUNTING AND - GENERAL SERVICES, whose address is
Kalanimoku Building 1151 Punchbow] Street, Honolulu, Hawaii 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties”).

The purpose of this MOA is to coordinate the implementation, including planning, design
mmmwmm&mwmsmwmsmwm
facilities and sppurtenances related thereto (“sirens and related
eqdpmun”),&wMtheCOUN'l'Y

Hawai'i Revised Statutes (“HRS™) §128-2 defines a “local organization for civil defense®
to include an organization created in accordance with HRS Chapter 128 to pesform civil defense
functions in the COUNTY. Civil defense fimctions include all those provided pursuant to HRS
Chsapter 128 which includes air raid waming services and communications. HRS §128-3
provides for the appointment of 2 Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any Hability
for death of or injury to persons, or property damage, as 2 result of any act or omission in the
course of the employment ot in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct. .

The DOD, DAGS, and the COUNTY, by miutual consent, agres to jointly manage efforts

mmmmmmmmmmuhhmmmmm
of such wamings and devices.

NOWTHEREFORE.incmdenﬁonofthemunn!eovmmamipomimhuem
made, the Parties do hereby agree as follows:

AP?]-N)IX (1
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1. DOD’s responsibilities;
a. Maintain a list of proposed locations for sirens and related equipment,
b. Parficipate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concurrence.

d. Seek appropriations for siren waring projects on behalf of the COUNTY,, and
where such appropristions are made, fund the design and construction of the
sirens and reiated equipment. |

FOR COUNTY CONTROLLED SITES:

¢. Initiate s License Agreement with the COUNTY which will address site

£ The License agreement conditions of access for the installstion, operation,
repair and maintenance of the sirens and related equipment shall include:

1) DOD's contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
property damage with limits not less than $1,000,000 combined
single limit per occunrence and including the following extensions:
(1) contractusl liability to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any govemmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materislly changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
‘area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit. '

4) DOD’s contractor shall restore the siren site to a condition that is
substantiaily similar to that which existed prior to the
mcommmof&cmwwluﬁvw' under each right-of-entry

CADOCUME~I\COUNTY~1\LOCALS~\TempAXPyrpwissfinal COM-Stats MOA 9-13-11 edised signstive page.doc
Page2 of 5
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federsl, State and COUNTY
governments in performing its work at each siren site.

2. COUNTY s responsibilities: _
a. Identify, review and approve the proposed location of the siren sites
b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals,
c. Participate with DOD and DAGS in the sirens final acoeptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and

- reguistions of the Federal, State and City governments in performing its siren
project activities,

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g Issue right-of-entry permits to DAGS’ and DOD's contractor for spproved
siren sites.

3. DAGS'’ responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination

mpportﬁurﬂwimplmhﬂonofDODsimpmjecuonCOUm
controlled siren sites.

b.  Procure the design consultants, negotiste and approve the consultant’s
fees, prepare the design contracts and make payments using funding
appropriated for this purpose,

c Ovmthededp.bﬂding.mdmmﬁmphuuoftheworkin
sccordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~J\COUNTY~1\LOCALS~\Temp\XPgrpwiseVinal COM-Stats MOA 9-13-11 edSted signators page.dos
Page3 of 5
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d thnovmeaingdengnmdeonm:cﬁonphuuofwukforﬂnDOD
sirens and related equipment: :

‘1)  Hasirensite is located on State-owned property, DAGS shall be
for submitting an casemnent (on behalf of DOD) for the
siren from the State Department of Land and Natural Resources.

2)  DAGS' consaltants and contractors will process a right-of-entry

fpumhﬁrﬂumnaﬁmofmmm«hwdqmpmn
uchlirmdte.

3) DAGSMummwmlmMmmmmuﬂ
maintsin, during the life of each right-of-entry permit and any
mwwmmm

covering bodily injury and property damage with limits not less
ﬂnnSl,mchmbiudﬂnﬂe.Mpuommd
including the following extensions: (1) contractual lability to
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any governmental authority. All required policies of insurance
shail name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4)  DAGS’ consultants and contractors shall maintsin and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5) DAGS’ consultants and contractors shall restoce the siren site to a
condition that is substantially similsr to that which existed prior to
uwamw.mmmw
entry permit. -

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satiafy all
statutes, ordinances, rules and regulations of the Federal, STATE
&dcommmmminpmmmkumhm

4,  Modifications. Any extensions, changes or alterations to this MOA shall be
wmwmmmmmmmm

CADOCUME~INCOUNTY~I\LOCALS~ KTemp\XPgrpwiseVinal COM-Stase MOA 9-13-11 eifited signature page.fioe
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S.  Temmination. Any perty to this MOA shall have the privilege, with or without
tomelumulthinMOAatmyﬁmenpmmtwnmﬁeegiwnmkty(BO)d
sdvance of such termination.

NWHNESSIHERBOF,thePnﬁuhvea:mdthisMOAontheday,momh.md
mentioned above.

COUNTY OF MAUI
M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
bt
ANNA FOUST
Emergency Management Officer
Maui Civil Defense Agency
APPROVED AS TO FORM
AND % :
CALEB ROWE
STATE OF HAWAT1
DEPARTMENT OF SE
APPROVED AS TO FORM:
» By
Deputy Attorney General DARR . WONG
Adjutant General
STATE OF HAWATI
DEPARTMENT OF ACCOUNTING ANI

APPROVED AS TO FORM: W SERVICES
p—



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA515 Puu Hauoli Park

THIS LEASE AGREEMENT entered into this day of ,201

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii -
96793, hereina}fter' referred to as "Lessor,” and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land ideﬁtiﬁed and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Puu Hauoli Park, TMK: (2) 5-3-
004:037 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof, and

EXHIBIT * .5 "
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideraﬁon of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Puu Hauole
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.

2-
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA515 at Puu Hauoli Park".

4, Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Leséor or Lessee
elects -to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREQOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

uﬂ—v&-as—)h Yot By
ANNA FOUST ALAN M. ARAKAWA

Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

IET. SHEPPARD
uty Corporation Counsel

2016-0309
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LESSEE:

STATE OF HAWAII
By its Department of Defense

/ / :
By &/‘\» O L

VERN MIYAGI o
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

/Y

MICHAEL'S. VINCENT

Deputy Attorney General

State of Hawaii

4-
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STATE OF HAWAII )
) SS.
)
On this day of _» 20___, before me personally appeared

, to me personally known, who, being by me duly sworn or

affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOQF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

Doc. Date:
Notary Name:

NOTARY PUBLIC CERTIFICATION
# Pages:

Judicial Circuit:

Doc. Description:

Date:

Notary Signature:
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STATE OF HAWAII )
) SS.
COUNTY OF MAUI )

On this day of » 20___, before me personally appeared AL.
ARAKAWA, to me personally known, who being by me duly swomn, did say that h
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that -
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and
said instrument was signed and sealed on behalf of said County of Maui by authorit
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

, NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:

Judicial
Notary Name: Circuit:
Doc.
Description:
BIAm O |
Notary
Signature:

Date;




SITE SKETCH

DATE: 11/17/2006

ISLAND:; Molokai

SITE NUMBER:

SITE NAME: Pu'u Hauole Park
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and exi)enses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month.

3. | Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate meashres to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written n_oticc will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11,  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13.  Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shail
make reasonable efforts to prevent or correct same.

14, Hazardoug Materials. Lessee shall at all times, at its own cost and expense,
comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such.
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be |
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any‘storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitatidh.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16.  Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, undér, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which 'exisied:prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to résfore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iiiy  County ;vemgigs for iailuré to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor.or Lessee from pursuing an award of attorney fees and costs against any third party in any -
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20.  Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself fhe full use and enjoyment of
the parcel, including the Siren Site, and the right té grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably excfcised SO és to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
' damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF BAWAT']

This MEMORANDUM OF AGREEMENT ("MOA™), entered into on this Jp ™ day of
! 2014, by and between the COUNTY OF MAUI, a municipal corporation of the
of Hswall, whose address is 200 South High Street, Wailuku, Hawati 96793

("COUNTY™), the STATE OF HAWATI by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawaii 96816 (“DOD”), and the STATE OF HAWATT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimokn Building 1151 Punchbow! Street, Honolulu, Hawai'i 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties”).

The purpose of this MOA is to coordinate the implementation, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Waming System, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY.

Hawaii Revised Statutes (“HRS™) §128-2 defines a *local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil definse functions includs all those provided pursuant to HRS
Chapter 128 which includes sir raid waming services and communications. HRS §128-3
provides for the sppointment of & Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or sttacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from sny Hability
for death of or injury to persons, or property damage, as a result of any act or omission in the

mdhmﬂmahhpﬂmdm«mmmmus except
mmuofwlllfulmheondnct.

The DOD, DAGS, and the COUNTY, by mitual consent, agre to jointly manage efforts
mdpmjecbmdamkenmﬁﬂﬂnthmpmﬁhimyfuﬂuinmﬂlﬁmmmmeml
of such wamings and devices.

NOW THEREFORE, in considerstion of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD's responsibilities:
a Mnintdnnliltofptopooedloqt_ionlforlimsmdrchtedeqnim.
‘c. Submitlitings of proposed siren sites for eview and concumence,

d. Seek appropriations for siren warning projects on behalf of the COUNTY, and
where such appropriations are made, find the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiate a License Agreement with the COUNTY which will address site

f  The License agreement conditions of access for the installation, operation,

1) DOD’s contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liahility to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
area swrrounding the siren site clear and safe for public use during
thet_:umoﬂhaﬁsht-ofmpetmit. _

4) DOD’s contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the
commencement of the mmr‘luzﬁvitymduuchﬁw-of-my

mmmm-nmmwmms-&u oded sigutrs oge.doe
Puge 20of5
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicsble statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
govemments in performing its work at each siren site.

2. COUNTY s responsibilities:
a. Identify, review and approve the proposed location of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals.

c. Participate with DOD and DAGS in the sirens final acoeptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and
regulstions of the Federal, State and City governments in performing its siren
project activities,

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

8- Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS’ responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination

support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Pmnme'deﬁnwnnm,mpﬁmmdmwﬁch
fees, prepare the design contracts and make payments using funding
appropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in

sccordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~IVCOUNT Y~ 1\LOCALS~I\Tomp\XPgrpwiss\final COM-Stats MOA 9-13-11 adited signatine page.doc
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d. When overseeing design and construction phases of work for the DOD
sirens and related equipment:

1)  Ifasirensite is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
mmamw«mmwm

2)  DAGS' consaltsnts and contractors will process s right-of-entry
permit for the installation of the siren and related equipment at
each siren site.

3)  DAGS shall require its consultants and contractors to procure and
maintsin, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual lisbility to
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or mies or regulations
of any governmental authority. All required policies of insurance
shall neme the COUNTY, its elected and sppointed officials,
employees and agents as additional insured and provide that the
policy will not be canoeled, terminated, Iapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS' consultants and contractors shall maintain and exercise due
care to keep the area surmounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5 DAGS’ consultants and contractors shall restore the siren site toa
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit,

6) Mﬂs.mmmhmmmm
and subcontractors shall comply with and satisfy all
statutes, ordinances, rules and regulations of the Federal, STATE

end COUNTY governments in performing its work at each siren
site,

4, Mg_d;ﬁnﬁm. Anyemﬂom.chmormmﬂﬂlMOAMbe
nwdmbylﬂnﬁectedpuﬂuinwrhmgbefaebeinam

mmm—:mmm mm’-ﬂd i “lmn.h:
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S. Tennination. Any party to this MOA shall have the privilege, with or without cause,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in
advance of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year

COUNTY OF MAUI

M. ARAKAWA
RECOMMEND APPROVAL:

bt
ANNA FOUST

Emergency Management Officer

APPROVED AS TO FORM
AND% H

CALEB ROWE

Deputy Corporation Counsel

STATE OF HAWAT1

STATE OF HAWATI
DEPARTMENT OF ACCOUNTING AND

APPROVED AS TO FORM: SERVICES
Deputy Attorney General SEKI
State Comptroller
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