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SUBJECT: RESOLUTION NO: XXXX APPROVING THE SITING OF SIRENS IN MAUI
COUNTY RELATING TO THE HAWAII STATE EMERGENCY OUTDOOR SIREN WARNING
SYSTEM

Dear Chair White:

The attached resolution authorizes the Mayor to enter into lease agreements for the installation or
replacement of outdoor warning sirens on County-owned property pursuant to the Memorandum
of Agreement on April 16, 2014, between the County of Maui and the State of Hawaii,
Department of Accounting and General Services (DAGS), and Department of Defense (DoD) to
coordinate implementation, planning, design and construction of the Hawaii State Emergency
Outdoor Siren Warning system.

This is one of the final steps before DAGS will issue a notice to proceed to the contractor to begin
Phase I of the project.

If you have additional questions, please contact me at 270-7281 or via email at
anna.foustt~co.maui.hi. us.

Very Respectfully,

Anna M. Foust
Emergency Management Officer

Appendix 1: Memorandum of Agreement
Exhbits 1-12: County Lease Agreements
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Resolution
No. _________

APPROVING THE INSTALLATION OF SIRENS IN THE COUNTY OF
MAUI RELATING TO THE HAWAII STATE EMERGENCY

OUTDOOR SIREN WARNING SYSTEM

WHEREAS, the State of Hawaii, Department of Accounting and

General Services, the Department of Defense, and the County of Maui

(“County”) entered into a Memorandum of Agreement (“MOA”) on April 16,

2014, attached hereto as Appendix (1), to coordinate implementation,

planning, design, and construction of the Hawaii State Emergency

Outdoor Siren Warning system throughout the County; and

WHEREAS, twelve locations located on County-owned property

have been selected for placement of emergency outdoor warning sirens, all

of which are County properties as further described in Exhibits “1”

through “12”, attached hereto and incorporated herein; and

WHEREAS, license agreements between the County and the State of

Hawaii were contemplated in the MOA to authorize the placement of any

emergency warning siren on County property; and

WHEREAS, the County has proposed lease agreements instead of

license agreements; and

WHEREAS, it is understood that effective July 1, 2014, Hawaii

Revised Statutes (“HRS”) Chapter 128, which is cited in the MOA, was

repealed and replaced by HRS Chapter 127A, and that specific provisions

of HRS Chapter 128 cited in the MOA are clearly addressed in HRS

Chapter 127A; and



Resolution No.

WHEREAS, pursuant to Section 3.40.040, Maui County Code, a

lease of real property exceeding five years must be authorized by the

County Council by resolution and may be so authorized when such longer

period is deemed necessary, is in the public interest, and is for the use of

any agency of the State; and

WHEREAS, the twelve leases attached hereto fulfill the MOA and

serve the public interest by improving and expanding emergency and civil

defense communications in times of disaster or national emergency; and

WHEREAS, the twelve leases will remain in effect until such time as

either party provides reasonable written notice to terminate the lease; now,

therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Mayor and the Director of Finance or their authorized

representatives may execute these leases; and

2. That certified copies of this resolution be transmitted to the

Mayor, the Emergency Management Officer, the Director of Finance, the

Director of Parks and Recreation, and the Corporation Counsel.

APPROVED AS TO FORM
AND LEGALITY:

J~I~RYE L. SH PARD
D~5uty Corporation Counsel
County of Maui
2016-0309



MEMORANDUM OF AGREEMENT

BETWEEN THE

COUNTY OF MAUI

AND

~~ATE OF HAWAI’I

This MEMORANDUM OP AGREEMENT (“MOA”), entered into on this~ day of
~ I 20J~ by and between the COUNTY OF MAUI, a municipal corporation of the

Stats ofHawal’I, whose address is 200 South High Street, Wailuku, Hawaii 96793
(“COUNTY”), the STATE OF HAWAPI by its DEPARTMENT OF DEFENSE, whose address
is 3949 Diamond Head Road, Honolulu, Hawai’i 96816 (“DOD~S and the STATE OF HAWAI’I
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalenimoku Building 1151 PUOC1IbOWI Street, Honolulu, Hawai’i 96813 (“DAGS”) (COUNTY,
DOD, and DAGS collectively refened to as “Parties”).

The purpose ofthis MOA Is to coordinnte the implementation, including pIsnn~ng, design
and construction, ofHawai’i State Emergency Outdoor Siren Warning System, together with
Improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY.

Hawaii Revised Statutes (“HRS”) §128-2 defines a “local orgsnimtion for civil defense”
to include an orgnnimtion created In accordance with HRS Chapter 128 to perfonn civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which Includes air raid warning services and communications. HRS §128-3
provides for the appointment ofa Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control ofwarnings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY Immunity from any liability
for death ofor injury to persons, or property damage, as a result ofany act or omission in the
course ofthe employment or In the performance ofduties pursuant to HRS Chapter 128, except
in cases ofwillful misconduct

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly ninn~ge effi,rts
and projects undertaken to fulfill the responsibility for the installation, maintenance and control
of suchwarnings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APP~EIX (1)



1. DOD’s responsibilities:

a. Mi~tnt~n a list ofproposed locations for sirens and related equipment,

b. Participate in meetings with the COUNTY to discuss proposed siren sites.

c. Submit listings ofproposed siren sites for review and concurrence.

d. Seek appropriations for siren warning projects on behalfof the COUNTY, and
where such appmpriations are madc~ firnd the design and construction ofthe
sirens and related equipment

FOR COUNTY CONTROLLED SiTES:

e. Initiate a License Agreement with the COUNTY which will address site
specific Issues for existing and new siren sites.

f. The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shall include:

1) DOIYs contractor shall obtain a right.of-entry permit for the
installation ofthe siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life ofeach right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily Injury and
property d~m~ge with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liability to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations ofany governmental
authority. All required policies of insurance shall name the
COUNTY, DOD, DAGS. and their elected and appointed officials~
employees and agents as additional insured and provide that the
pa11cy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall mnintnin and exercise due care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-enti~r permit

4) DOD’s contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the
commencement ofthe contractor’s activity under each right-of-entry
permit.

C~DOCUMEOUNTY-NOCA-flTCn$p~XPWpwbL~fiftSI (X)M-StsIeMOA 9-13-Il edited elgnsftuepagc.doc
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
governments in performing its work at each siren site.

2. COUNTY’s responsibilities:

a. Identify, review and approve the proposed location ofthe siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals.

c. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren
project activities.

FOR COUNTY CONTROT3P~D SITES:

e. Review and approve the construction plans provided by DOD for the
installation ofthe sirens and related equipment

£ Grant DAGS, DOD, and their contractors a license to install, operate~ and
maintain sirens and related equipment on the siren sites approved by the
County.

g. Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS’ responsibilities are as follows:

a. Provide DOD staffwith technical services and overview coordination
support for the implementation ofDOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
foes, prepare the design contracts and make payments using funding
appropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CDOCUME-PCOUNT?.4WCAUflTcmp~XPg,pwtMftnsI COM4tIteMOA9-13.iI ccdlaunpage.doc
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When overseeing design and construction phases ofwork for the DOD
sirens and related equipment

1) Ifa siren site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf ofDOD) for the
siren from the State Department ofLand and Natural Resources.

2) DAGS’ consultants and contractors will process a right-of-entry
permit for the installation ofthe siren and related equipment at
each siren site.

3) DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
covering bodily injury and property dmi~nge with limits not less
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual liability to
cover liability assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
ofany governmental authority. All required policies ofinsurance
shall name the COUNIY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS’ consultants and contractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit

5) DAGS’ consultants and contractors shall restore the siren site to a
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each tight-of.
entry permit.

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satIsf~r all applicable
statutes, ordinances, rules and regulations ofthe Federal, STATE
and COUNTY governments in performing its work at each siren
site.

4. Modifications. Any extensions, chnnges or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

C~DOCUME-PCOUWrY-flWCA1SXPgtpwisc~flrid COM-State MOA ~43.tI cdftcds1gn*huep~4ac
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5. Tc~min~tion. Any party to this MOA shall have the pri’vilcge~ with or without cause,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in
advance of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year
mentioned above.

COUNTY OF MAUI

M~ ARAKAWA
Mayor

RECOMMEND APPROVAL:

~__

ANNA FOUST
Emergency Management Officer
Maui Civil Defense Agency

STATE OF I{AWAJ’I
DEPARTMENT OF D NSB

____ By_____
DARR . WONG

Adjutant General

STATE OF HAWAII
DEPARTMENT OF ACCOUNTING AND

SERVICES

APPROVED AS TO FORM

CALEB ROWE
Deputy Corporation Counsel

APPROVED AS TO FORM~

Deputy Attorney General

APPROVED AS TO FORM:

Deputy Attorney General
State Comptroller

~~M-Siii~MOP~ 943-11 edIted signature pa~e4*
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LEASE OF COUNTY REAl. PROPERTY

Lease Agreement tor Siren MA 107 Lie Park

11115 l,LASI AGRLLMLNI entered into this da~ of . 201

h\ and heuieen the CO~ ~N1Y OF MA~ 1. a political suhdi~ isbn ol the State of I lawaii. whose

principal place of busineSs and mailing address is 200 South 1 ugh Street. Wailuku. I laii au

96793. hereinafter rel~rred to as “Lessor.” and the STATE OF I IAWAII h~ its l)epartment of

l)ei~nse. whose address is 3949 l)iamond I lead Road. I lonolulu. I lawaii 96816, hereinafter

rel~rred to as “Lessee.” and collecti\ely referred to as the ~Parties’~.

W IT N h S S L ‘1 II:

\VIILREAS. the Parties entered into a Memorandum of Agreement (MOA) on April 16.

20 14. a copy of hich is appended hereto as Appendix (I ). regarding coordinatio1~ and

implementa1i01~. including planning. design and construction, of I laii au State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WhEREAS, the MOA provides that Lessee shall initiate a License Agreement isith

lessor to address the specific issues tbr existing and new siren sites: and

WI II ~RLAS. lessor desires the instrument thr this purpose he composed as a grant of a

I ease of Real Property. pursuant to Maui County Code Sections 3.40.020 and 3.40,040. instead

of a License: and

WI IF REAS. lessor is the oii ncr or manager of a certain parcel of land identified and

appro’ ed as a location Or the installation, operation and maintenance of an emergency warning

siren as specified in the MOA. ii hich parcel is identi tied as l,ae Park. I MK: (2) 2-5-005:060

(port. more particularly described in Exhibit “A”. attached hereto and made a part hereof: and

EXHIBIT ~L_____ Page 1 of 337
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WHEREAS. Lessee desires to Lease a portion of the parcel identiflcd. hereinafter

rei~rred to as the Siren Site”. i~r the installation, operation and maintenance of an emergency

~varnine siren as specitied in the MOA (see Appendix 1). to prm ide civil det~nse disaster

~ arnings and communication, together with improvementS, equipment. Facilities and

appurtenances related thereto as more particularly described in Exhibit “B. attached hereto and

made a part hereoL and

\Vl IFREAS. Lessor does not object to granting Lessee a non-exclusi~ e Lease of the Siren

Site provided lessee frilly complies with the terms and conditions set l~rth helo\\ and in the

Exhibits attached hereto~

SOW. ~lJ ILRELORL. in consideration of the mutual covenants and agreements set t~i~h

herein, lessor does hereby grant a Lease of County Real Property to Lessee. and Lessee hereby

accepts said lease. on the terms and conditions set fbrth helo~~ and in Exhibits ‘A’. ‘13” and “C”.

attached hereto and made a part hereof.

It2~t~Ll~iSe. It is mutually agreed and understood by and het~\een the

Parties that the primary purpose I~r this Lease is to improve and expand emergency and cE ii

de l~nse communications in times of disaster or national emergency.

2. Grant of I ,ease. I ,essor hereby ~rtmts I ,essee a revocable non-exclusive I .ease to

install, operate and maintain a civil del~nse. disaster. emergency warning siren and

communication device, together with improvements, equipment. facilities and appurtenances

related thereto ihereinafter referred to as the Equipment) in the Siren Site within I .ae Park, and

the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not he

construed to include the granting of any permanent rights. ownership. title, or easements in the

parcel. I.essee shall obtain Lessor’s approval ofthe final location br siting of the equipment.

Page 3 of 337



3 Terminolo.e~. The Siren Site subject to this I ease. as detailed in Exhibit “A”. is

hereh~ olhciallv designated as ‘Siren Number NIA 107 at Lae Park’.

4. Lease 1 erm. [his Lease shall become efiectixe on the da~ and ‘,ear first aho~e

~~ritten. and shall continue in full force and effect until such time that either I essor or I essee

elects to terminate this I .ease upon gi~ ing reasonable v~ ritten notice to the other Parts.

Reasonable \\ritten notice ~vill be established as one (1) sear unless circumstances exist

justifying a shorter period.

5. Additional Covenants. Terms and Conditions. Additional co~ enants. terms and

conditions of this L .easc are set lhrth in I xhihit “C”. attached hereto and made a part Iwreol~

l\ \\ 11 NESS \Vl ILRI’OF. the parties. represented h~ the County N1a~or for the Lessor

and the \ ice I)irector of Civil I)e1~nse for the Lessee. ha\ e caused these presents to he e\ecuted

the da~ and ~ ear first abo~ e ~~ritten.

LESSOR:

\PPROV.\l RI C’O\IMI \I)I.l): C0~ “~ I ~ 01 \l \~ I

By___________________ ________

\NNA ~UST \1 AN M. ARAK\VvA
I mergency Management Officer Es Mayor
\laui Ci~il [)efense Agency

\PPRO\ 1 T) AS [0 1 ORM
\‘\D L[.GAI.1 I Y:

Jl~5JUF 1.. SILL ARI)
Deputy C orporatlon Counsel
2016-0309

MA1O]
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LFSSEE:

SI UI 0! II\\VAIE
I3~ i~s Department of’ Defense

By__________
VI~RN M1Y~G1
I [a~aii Emergency Management Agency
\dmi ni strator

\PPRO\ 11) \S 10 I 0R\I:

MI ‘II \ET. S. INCI N I
1)eputy Attorney General
State of’ I 1a~\aii

MA1O7
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SL\I1 01 1I\\\ UI
çtryANt of ti~rwIttlu

0n this 2O~ , d~ ___________

\Ierh M’y~qi
affirmed, did sa~ t1~at such person
such person. and if applicable, in
such instrument in such capacit~

1\ \\ II \1 SS \\ III RI 01 , I ha’~ e hereunto set m~ hand and official seal.

\otar~ Public. State of’ I law au

Print Name: Vickria Thtn
M’~ commission expires: q 2 2OI~

NOTARY PUBLIC CERTIFICATION

z~i~€~ MA iO’7 Li2~ ~~ôrk

I

Ss.

of’ ‘~Tt. I 201L before me personally appeared
—. to me personalk known. who. being by mc dii1~ sworn or

e\ecuted the foregoing instrument as the free act and deed of
the capacit~ shown. ha~ ing been dul\ authori,ed to execute

Dcc. Date:

Notary Name:

Dcc. Description:

idd~_cc1 ±m~’, ~

Vic, ~~Th(A’~J?Jty)

L€ac~a, ~4-c~eem€4rt 4~i~

#Pages: 2T
Judicial Circuit:

Notary Signature:

Date: ‘7- 2O-~2Ol(~
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S’l’ATF OF I L\WAII
SS’

(‘O[\ I Y OF N1:\VI

On this ______ day of _____________ 20_. before me personalk appeared ALAN M.
ARAKAWA. to me personall\ kno~~ n. x~ ho being h~ me duly s~ orn. did say that he is the
\la\ or of the County of Maui. a political subdivision of the State of I Ia~aii. and that the seal

affixed to the foregoing instrument is the la\\ liii seal of the said (‘ount~ of’ Maui. and that the
said instrument ~ as signed and sealed on behalf’ of said County of Maui h~ authority of its
Charter: and the said ALAN NI. ARAKAWA acknov~ ledged the said instrument to he the ftee
act and deed of said Counts of N Iuui

IN \\‘I FNLSS WI IFREOF. I ha~ e hereunto set my hand and official seal.

Notar~ Public. State of I Iav~aii

Print Name:________ _______ ______________

My comm i ssion expires: _________________________

NOTARY I)trI~iIc(.FI~1:IF.IcvrI(~)N

I )oc. I)ate: 4 Pages:
Judicial

Notary Name: Circuit:
Doc,
Description

N otarv
Signature:

1 )ate:

-6-
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SITE SKETCH

DATE 10/10/2006
ISLAND. MAUI ____

SITE NUMBER: [~07 Z1
SITE NAME. Lae Park
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SITE LOCATION MAP
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SITE PHOTOGRAPHS

DATE 10102006
ISLAND Mau _______

SITE NUMBER [~ I
SITE NAME. Lae Park

: ~ ~ ~ ~ ~ :~‘.

~

~“flnU5fl -

-“S

.~ ‘:~~ ~

~

DOD decided not
to use this location.

~roposed siren site facing south east

DOD decided not to use
,. ~ ,- ‘:.? . :~ this location.

~ •-~ -‘~•‘, ~
‘S. •• ..- ., .‘.‘.~- 5’

-. •

PHOTO 2 Proposed siren site facing north toward Paia town

Page 14 of 337

~‘

0.

- 4

A.

: ~.

- -,~• •. ~.-•

~ ~ .‘

.-



DATEITIME:
ISLAND:
SITE NUMBER:
SITE NAME:

10/10/2006 3:30pm
[1 KAUAI [ ] OAHU [x] MAUI [1 MOLOKAI [1 LANAI [1 HAWAII
1107 I
Lae Park

Address
Phone
Contact Person:
VEGETATION

I B Bare
[x] C - Grass

I T - Trees
I S - Shrubs

Other

PRIORITY 0 DER
for ALTERNATIVES
(1 as the highest)

ACCESS
[x] Public Road

Gates
Fences

Right of Way
[x] Park
1] Public

Private

[x] R - Residentia
V-Vacant Land

[xJ AG - Agricultural
I CO - Conservat on

C - Commercial
H - Hotel

I GC - Golf Course

Guardrails
No Road

~PERMIT ~-

REQUI ENTS.4~:
None

[] CDUA
[x] SMA

- Industrial
S - School

[x] PK-Park
PS - Police Station
FS - Fire Station

I HO - Hospital

ORK T~RE
~ [ x] N - Add New

• ~ [1 E - Upgrade Existing
A - Choose Alternative 1

LANDOWNER
TMK 225005060
Name Coun of Maui

— __ __• [ ] Streets/

808-270-7626
Glenn Correa I John Buck
SOIL: - ~ TERRAiN
[I SA - Sand [ ] F - Flat

S - Silt [x] SL - Sloped
[x] C - Clay [I ST - Steep
[1 CO-Coral

R - Rock
Other

SUR~GUNDINGLANo’~UsEs

VEG. TRIMMING~ AN~ENNA~TMPE :‘ POLE TYPE:
[xJ Yes [ ]O-OmniSinclairorequ [x] H2

No x Y - Ya.i to Puu N;aniau
SIREN I SPEAKER TYPEI~I UNiT~COUNT

]MOD3O12H ( )unit [ ]DSA 117 ()units
j MOD 3024H ( ) unit [1 DSA 121 ( ) units

[xl MOD 6024H (1) unit [1 MCD 6048H ( ) unit
Other units

UTILITY Ei~thcáI Coñnecti~Lo~oord~naTjon~wjth, ‘~, ~, -

[x] Solar Energy [1 Kauai Island Utility Corporation
[1 HECO [1 Hawaiian Telcom

HELCO [ ] OceanicTimeWarnerCable
MECO [1 Other (specify) ________________________

FIELD.NO1TES ~:-‘~ ~

Pauwela Paia site to be proposed for Lae Park cabinet to face the
fence (northeast)

71 feet froi~T~j,
81 feet fr
~~~electricaI~

site address Lae Street, TPA 11 062 acres Soil lao Pis Indicate which equipment to be salvaged where
silty clay up to 60 inches deep (NRCS 1949) Onsite conditions may to be salvaged and whom to be salvaged by
vary

all electronics mechanical relays siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Attn Assistant Telecommunications Officer
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COVENANTS, TERMS AND CONDITIONS

1. Right to Consruct the Equipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2, E~uinment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances,

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose of perfonning routine or necessary maintenance or operation of the

Equipment.

6, Ownership of Eguipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal of EQuipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8, Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. R,esnonsibilitv for DamaRes or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act Ill, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims, Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitation, Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Improper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or liner, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.

5
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee~

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing arid disposing of Lesse&s Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lesso?s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee falls to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments, This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Comnliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. ~indj~g Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights arid privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensue

7
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that its exercise of the rights and privileges granted hereunder does riot cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

8
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MEMORANDUM OP AGREEMENF

EETWUN THE

COUNTY OP MAUI

AND

STATE OP HAWA~I

This MEMOkANDIJM OP AGREEMENT (~MOA”),~ Into on this 1~day of
1~

State ofHswaI’l, whose address Is 200 South Iil~b Strect~ Wa1h~kij, HawaIi 96793
(‘COUNTY~ the STATE OP RAWAfI by its DEPARTMENT OF DEFENSE, whose address
is 3949 Diamond Heed Road, Honolulu, Hswal~1 96816 (~‘DOIY), and the STATE OF HAWAYI
by Its DEPARTMENT OP ACCOUNTING AND GENERAL SERVJCE8, whose addrcsa Is
~1~i4m~iku B~ilk1h~ 1151 Puachbowl 8tree~ Honolulu, HswaI~i 96813 (‘DAG~ (COUNTY,
DOD, and DM38 collectively t~ef~d to as ~Psrtiss’~.

The purpose ofthis MOA Is to coordinate the 1~nt.tiou, inoluding pl.rinng~ design
and coostruction, ofRaws1~I 8~e Emsigency Outdoor Sirmi Wimh~g System, together with
Improvements, equ1pnmit~ ~ilities and appurtenances related thereto rafrens and related—~ tiroughout the COUNTY.

Hawañ Revised Statutes (‘lIRE”) p128-2 deth~e a ‘local or nI’~-.ton Zir civil de~use’
to include an cigin~,M400 crested hi accordance with HRS CheW, 128 to per5~m civil deihese
l~mctIons In the COUNTY. Civil de~nse ~~mctlniis Include all those provided pursuant to HRS
Ci~s1 128 which Includes sir mid w2rn~g services and ccc m~i 4Jq~ri~. ERS p128-3
provides ~r the appointment o~a Deputy Dlmcti* kr each political ssbdivjsjcij HRS *128-6
establishes Civil Demise powers and provides ~r direction or coetrol ofwarnings arid sigmis
~r5Imt~~sridthdovlcestobeuse~L

Additionally, TIRE *12848 Wants the STATE arid COUNTY lmmu~Ity from ar~ liability
for deathof myto persons, or ydssnage~ asazessdtofauyac~ ore ham inthe
course ofthe employment or In the p~u~ance ofduties pursuant to HRS Chapter 128, cx~pt
In cases ofwillful mIsconduet~

The DOD, DAGS, arid the COUNTY, by n~ual comant~ agree to johely ‘n~~sg~ c~1~
and prqjeers undertaken to fulfill tize responsibility for the Installation, maIn1ens~e and oou~’ol
clench warnings arid devlcc~ a

NOW THEREFORE, In consideration ofthe mutual covenants and promises herein
made, the Parties do hereby agree as follows

APPFN~JX (1)
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L DOD~ r~~1bilit1an:

a~ Maintain a lit ofprcpo~cd locadone for airens and related equipmant.

b~ Participate in incetin~a with the COUNTY to discuss proposed afran sites.

c~ Submit listings ofproposed siren sites for review and ccnesucooe.

d. Seek apprepriaticos fer siren warning projo~i on behalfofthe COUNTY, and
where such appropriations arc n~% finni the design and cous~tion ofthe
sirens and re~ted cqul~nnez~

FOR COUNTY CONTROLLED SiltS:

a. Initiate a Iic~e Agzeczannt with the COUNTY which will address site
specific ~a for ~deth~ and new drar dte~

f. The License agznan~nt conditions of~~o~ ~the histaiheice,~
repair and m~ii~nce ofthe sirens and misted equipment thafl lncb~:

1) DOD’s comtractor shall obtain a r htof-mztry pamit for the
installatbi ofthe siren and related equipment it each siren site.

2) DOD shall ~ui~ its contractor to procrna and maintain, during the
life ofeach right-of-entry permit aid any extendecs thereof,
compmeherasiv. general liability himnar~c covering bodily h~ury aid
property Li~mige with limits nct lass than $1,000,000 coenblnsd
sinzle limit per occ~mence and Including the following cx~ira~:
(I) contractual liability to cover liability assumed under the right-of.
entry permit~ mid ~Z) all Insurance that may be required under the
laws, ordinances or rules or regulations ofany govenunental
authority. Mi required policies ofInsurance shall mane the
COUNTY, DOD, DAUB, and their dected and appointed offielik
employees aid agents as additional Insured and provide that the
policy will net be canceled, ~4n.ied, lqeed~ or materially thanged
without 30 days’ prior~ mittennotice to the County.

3) DOD’s contractor dial! m~b.~tn sod exercise dim care to kaqi the
area arzuounding tim siren site deer and safe fir public me during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that Is
substantially itmilar to that which cidatad prior to the
cmmancaima~ of’the contraato?a activity under each ight-of-ntry
permit.

~
Psge2of5
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5) DOD, i~ offic~ ~leyeca~ aganis, contractors, and ~d~ccntractcra
thail comply with and satIa~ all applicable statutes, ordinances,
riles sod uIatI~is of the Fedorel, State end COI)N1~Y
~ hi p~forming its work at eadi ak~i die.

2. cOTJNTY’~ r~ponaibiUui~

a. Idm~r, roview snd approve the proposed !ocatlon ofthe dr~ dies

b. Assist DOD in the coordination with site owners and ccmmtmldes In fr~cilitate
die siron site approvala.

a. Participate with DOD ~DAGS hi the sirens dnsl acceptance pcecnss.

d. The COUNTY, Its officors, employees, agents, contractors, end anbcomractors
shall comply with and satisfy all applicable staft~cs, ordinances, rules and
ragulaticies of the Pedoral, State and City ~vornmcnts In per~mlng its siren— a~vir1~

FOR COUNTY CC)NTROLLFD SIThS:

a. Review and i~i~5 the construction plans ~ovldcd by DOD for the
Installation ofthe sirens and related equipment.

£ Grant DAOSJ DOD, and their contractors a license to Install, oporats, and
m~jnq~ht~~j related eqnJpi~t on the siren sites sppmved by the
C~m~

g~ Janie r1gIrtaof.~entzy pormits to DAGS’ and DOD’s contractor for approved
siren shea.

3, DAGS’ responsibilities are sa follows:

a. Provide DOD staftwlth technical sarvices and ovtvicw coordinatic~
support for the Implementation ofDOD alien projects on COUNTY
controlled siren

b. Procure lbs design cocanitanis, negotiate and ap~a~,~e the consultant’s
foes, prepare the design caratracta and make p~mcit~ ndng~
appropriated for this pinpose.

a. Oversee the design, bidding, end onnatroction phi~es ofthe work in
accordance with all applicable regulatory req~drcanenta. Piapa~a the
conuctkm cor~acts and make peymeals.

~~MOA9.,.~.,a -

Page 3 of 5
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d. When o~ieclng dodge and cousmaction phases of~ fir the DOD
skans and related equipment

1) Ifa than sits is located an S owned property, DM18 shall be
reaponsible for ubmitting an ~,anlant (on behalfofDOD) ~ the
siren ftoiu the State Dcpestrnait ofLand and Natural Resources.

2) DAOS~ consultants sod ccn~actor~ will procom azl~it.of.en~y
permit fir the Installation ofthe than and related equipment at
each th~ sit~

3) DAGS shall requIre ha consultants mid ca~actarsto procure~
m~h~in, dming the ll~ ofeach right-of-entry permit and any
extensions thercof~ cmnped~ei’vc gencurl liability Insuranee
covering bodily h~wy mid pmpaty hn~ge with limits net has
than $1,000,000 combined single limit per occ*menee amid
Including the following esteneions (1) contractual liability to
cover liability assumed ui~ the dght~of.~y pumI~ mid (2)
products amid completed operations covcsage and all bsw~e that
may be zeqmd~cd tesler the laws, erdinances or rules or regulations
ofany govomuuj~ autherity. All reisuIrvd policies ofhurrance
shall umime ~ COUN7Y, ha elected and appointed officials,
omnp1o~ and agents as additional Insured and provide that the
policy will ant be canceled, t~mL.~d lapsed, or materially
changed wIthout 30 days’ prior written notice to the CO~flT.

4) DM18’ consultants and ccn~actora shall m.hi1j~ and aercise due
cere to keepth~ area mzrroimdlng~ sheathe clearazidsaib thr
poblic me during the temi ofthe right.of-eauypermj~.

5) DAOS comeabm~s mid coanacte~ shall xnstm*e the siren site to a
comlition ti~t Ii substantially ‘hull& to that which c~dstsd prior to
the commeace~ ofthe COI~rSG1OE’S ~Mtyinider each right-of.
entry—

6) DAGS, its officers, employees, qczts, comujtiuts, contractors,
and mibcontric~5, shall comply with amid as*14 all applicable
atatutea, rdIn-i~es, mice amid regulations ofthe Federal, STATE
and COUNTY govasxwzezUs In perfo~u,~ its woi’~ at each siren

4. ~Any catensions, changri or alterations to this MOA shall be
agreed to by all a~c1ad parties In writing befa,~ being undertaken.

~44LM~5.IJ.fl ---~p~
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3. ~Any p~ty to this MOA thsll hai,a6 pthllcp, ~1tb c~ wl8ut causc,
to cc~ce1 ~‘ e~muI this MOA stay ~ upon wittsn i~ce givon thIrty (30) d~ In
advance ofanch ~minaile~

~ WrflqESS THERBOF~ 8 PartIes have ese~ed tbl~ MOA on8 day, manth~ ~ad year

RECOMMEND APPROVAL;

COUNTY OF MAUI

ANNA FOUST
Emer5oncyM~g~me~~
M~ Civil Dth~e—
APPROVED AS TO FORM

CAI~ ROWE
Dup~co~~ Conea~

APPROVED AS TO PORM

APPROVED AS TO FORM

-

STATE OP HAWAI’!
DEPARTh1ENT OF

A4n~

STATE OF RAWAPI
DBPARTh4E~ OF ACCOUNT~Q AND

State Ccmp~ofler
tO~~4~lS~ M341

Pap5of$

Page 29 of 337



LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA 111 St. Theresa Church

TI 115 I.EASE AGREEMENT entered into this _____ day of , 201_,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku. Hawaii

96793, hereinafter referred to as “Lessor,” and the STATE OF hAWAII by its Department of

Defense, ‘those address is 3949 Diamond Flead Road, honolulu, Hawaii 96816, hereinafter

referred to as “Lessee,” and collectively referred to as the °Parties”.

W1INh~aIa

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014. a copy of which is appended hereto as Appendix (1). regarding coordination and

implementation. including planning. design and construction, of 1 Iawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui: and

WIIEREAS. the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WI ll!REAS. Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS. I.essor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA. which parcel is identified as St Theresa Church, TMK: (2) 3-9-

009:013 (pori. more particularly described in Exhibit “A”. attached hereto and made a part

hereoti and

~EXHEff’ 2’
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “Siren Site”. for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix I), to provide civil defense disaster

warnings and communication, together with improvements, equipment. facilities and

appurtenances related thereto as more particularLy described in Exhibit “B”, attached hereto and

made a part hereof: and

WHEREAS. Lessor does not object to granting lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto:

NOW, TIll€REFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”.

attached hereto and made a part hereof.

I. Purnose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

delimse communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defiznse, disaster, emergency warning siren and

communication device, together t~ith improvements, equipment. thcilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within St. Theresa

Church, and the right of ingress to and egress from said Siren Site and Equipment. This Lease

shall not be construed to include the granting of any pennanent rights, ownership, title, or

easements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.

-2-
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Terminoloev. The Siren Site subject to this Lease. as detailed in Exhibit “ V. is

hereh~ of1iciall~ designated as ‘Siren \umher \1.\ 111 at St. Theresa Church”.

4 1.ease I erm. I his 1 ease shall become effecti~ e on the da~ and sear tirst abo~ e

~ ritten, and shall continue in 1~ill force and effect until such time that either Lessor or I essee

elects to terminate this 1 ease upon giving reasonable ~ i itten notice to the other Pam

Reasonable ‘.‘~ ritten notice v~ ill he established as one (1) ~ ear unless circumstances e\lst

justif\ ing a shorter period

Additional Covenants. Terms and Conditions. Additional covenants. terms and

conditions of this I ease are set forth in Exhibit “C ‘. attached hereto and made a part hereof.

l\ ‘v\ 11 \ISS \\ III Rl’0l the parties. represented by the Counts \1a~or for the I essor

and the \ ice l)irector olCi~ il Defense for the I essee. ha~e caused these presents to he executed

the day and \ear flrst abo~ e ~~ritten

LESSOR:

\PPROV \I Rl.COM\Il NDI.l): COl. ~ I Y 01 NI \i I

\\\\ J Q ~. ALAN M. ARAK \W \
I mergenc>’ Management Officer Its May or
\laui Ci\il I)cfense \gency

\PPR()\ I D \S 10 1 OR’vI
\NI) El Cj\l.1 I ‘~

Jl~J/EI I Sill P ARD
E)eput~ Corporation Counsel
2 6 ‘09

MAd 11
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LESSEE:

SI \11 0111 \V~AII
B~ its 1)epartrnent of Defense

VFRX MIYAGI
I {awaii Ernergenc) Management Agenc~
Administrator

.\PPRO\ ID \S 10 1 OR\’l:

2%ZiZ._
\‘IICI IAI 1. S. VINCI NI
1)cput~ \ttorne~ (~cneral
State of I 1a~~aii

MA1 11
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SIAII 01 1I.\W\1I
~~[TY MD
Cht~Ty oF HO~flLuL~

U.fl~.ftcLd ~øL5i~~n±L - # Pages: 2~3 ___

____ Judicia Circuit: F’~ cst _______

Doc. Descñption:

~

Notary Signature: ~

Date: 7- 2D- 2eDlt,

SS.

On this _____ da~ of ~LA Iy 2Oj~ before me personally appeared
\j ec n ~ q’~ . to me personall~ known. v~ ho. being b~ me cluR sv~ orn or

affli med. did s~\ tF~at such person executed the foregoing instrument as the free act and deed of
such person. and if applicable, in the capacit’~ sho~~n. ha~ ing been diil~ authorized to execute
such instrumem in such capacit~

1\ \\ II \ 1 55 \\ 111 RI 01 1 ha~ e hereunto set m~ hand and official seal.

Uz~_ —tc7~2
Notar~ Public. State of fIav~ au

PrintNarne, Vc,fDric~ ~
i\h commission expires: q 2— ~2D tt~,

NOTARY PUBUCCERflRCATION

Doc. Date:

Notary Name:
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SL\ll: OF II.\\\All
55.

(OLN I Y OF \l \~I

On this ______ day of _____________ 20. belbre me personally appeared ALAN NI.
AR.\KAW~A, to me personall~ known, ~~ho being by me dul~ s~~orn. did sa~ that he is the

or of’ the Counts of Maui, a political subdivision of the State of [la~~aii. and that the seal
affixed to the foregoing instrument is the Ia~\ liii seal of the said County of’ Maui, and that the
said instrument ‘~ as signed and sealed on behalf of said (‘ounty of N Iaui h~ authorit~ of its
(‘harter: and the said ALAN M. .~RAKAWA ackno~~ ledged the said instrument to he the free
act and deed of said County of Maui.

IN WI I NI’ 55 \\I IFRI ‘OF. I have hereunto set my hand and official seal.

Notary Public, State of I [awaii

Print Name:

commission expires: _______

NOTARY PI’BLIC CERTIFICATION

I)oc. I)ate: ~t Pages:
.1 ud i ci al

Notary’ Name: Circuit:

I )escription: -

Notary
Signature:

J)atc:
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Eauipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Eauinment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit ~B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damag~. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvemen~

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility Systems

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C’

Page 46 of 337



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5 Lessor Work Within or Affectiiw the Siren Site If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performin such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperforming routine or necessary maintenance or operation of the

Equipment.

6 Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part, provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Resnonsibilitv for Damaaes or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act Ill, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10 Waiver of Claim~. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof, comprehensive

eneral liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entxy permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12 Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13 Waste and Unlawful. Imuroper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. zardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of Law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof~ for a period of one (1) year
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a conchtion

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee l~ils to restore the parcel and/or

Siren Site to a condition satisI~ctory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice ofdefault. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for i~ilure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafler be in force.

21. Bindina Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interf re with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site Lessor reserves the right to issue

rights of way and easements for Lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause th least practicable interference with

Lessee’s operations; provided further, that, in any such event, arty improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry
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MIMO~ANDUM OP AGREEME?fl~

RETWEENTflE

COVNT!( OP MAVI

STATE OP ~AWAPI

This MEMORANDUM OP AGREEMENT (~MOA9~, ei~t~d hitø on this~of
_~J~_~_ 2O~, by a4 bct~an the COUNTY OP MAU1~ a municipal ccqmdon of the
Stati ofHawsl’I, whoac address Is 200 South High Strect~ Wailnini. &waII 96793
(~COlM~Y~ tha STATE OF HAWAPI by Its D~ARThiENT OF D~ENSE, whose sddre~
is 3949 DIamond Rand Rand, Horoluhz, Hawsi’i 96816 (~DOlY~ aid the STATE Op HAWArI
by Its DEPARThfENT OP ACCOUNTENG AND OE4ERAL SERVICES, whose address Is
Kdmokn BuildIng 1151 Pm~hbowl 8t~et~ Horolulu, Ra~l~l 96813 C~DAOS”) (CQUNTy~
DOD, sad DM38 collectively r~fc~ed to an ‘PsdiW).

The pwpose ofthis MOA is to coardinain thc lmplcmestj~ h~1udIng pImn~1n~ ~jg~
~ constn~czIoa,~State Eaner~cy Outdoor Sfran Warning Sy&~, together with
~pvcrneaita, equlpraau~, icilities and ap tansacan related the~eto (~‘sirans and related
~~t~ cou~rry,

Hawsi’! Revised Statutes (~‘HRS”) ~128-2 defines a ~locaI orpnlzatjoij ~r civil dc~nW
to include an aspefration czeated In accordance with ERS Chapter 128 to perfimu civil del~use
fwictlous in the COUNTY. Civil defense functions lachele all those provided p~esuant to HRS
Chapter 128 whIch Includes alt raid warning services and coinmul HRS *128-3
provides fec iho appointment oh Deputy Director fer each pclltlcal subdivision. HRS *1284
establishes Civil Dthaac powsis and provides ~r direction or control ofwarniap and signals
~11~eatobeused.

Mdl~oneily, HRS §128-18 grants the STATE and COUNTY Immunity~any liability
furdemthofcrb4ucytopers~ orprepertydarnage, aaare~~tofsay~ oro~~j~
course ofthe nplo~ment or In the perfunuance ofdnt1e~ p~esnmt to lIRE Chapter 128, esespt
In cases ofwillful adacondueL

The DOD, DAGS, and the COUNTY, by niutual consent, agree tojo~Iy manage e~stn
sad projects ur4crtaken to fidflhl the responsibility for the Installation, rnaintsnanc~ ~
ofsuch wsrrdnp and devicea

NOW ThEREFORE, In consideration ofthe mutual covenaat~ sad promises herein
made, the Paities do hereby agree an foflows

APP~3]X (1)
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1. i.i’

liatof

b. m withthc COUNTY

c. 8u~mit of sh~i~fte~forroyiowsnd

d. Sed~ ap~zoprlatioas fir projects on oflb COUNTY, and
wham . wnd~. ñuid design ofthe

FOR COUNTY C~1ROLLBD SlTh$:

0. a wtththeCOU)ffY~jdthwffl ifte
apecific thr~ditlngand skan

t The IJeouse agm.....—’t eoeidhioms of.roe ~ the
~qfr and mi~hUi~~. ofthe sirens and related

1) DOD’i oonUactur shill obtain a r1.of.~ypeinit ~r the
instaflitian ofthe siren and rilatad eq~dpment at ili~ sits.

2) DOD shell mqu~w its i~Qulx.cttr to procien and mJ..LLk dzáag the
life ofeach right-of.~y permit and any thereof,
ooai1~4ve g~ii Hahilily in~auce covering bo~~and
IkopeltY ~iamIrig, with limits nst Ices~$1000000 cvmblnsd
~ limit pero~eend hr~Iwbg lb foIlowh~ en~u~an:
(1) co~actnsl Uibill~ to cover liabtlity Uiiaimi ani~ lb rlght.of.
entry p~n~ mid ~) all 1n.uincc th i~ be rcqulr.4 underthe
laws, ord1~a or rules or ofai~i go~qaI
mrdmrfty. AU reqdeed policies ofh~. chili e~
C~DOD, DM18, mid their dectod and .~oin1sd ~iffi~
am~oyses mid a~z~ an ad~Uuiaan1 In~cd and provide that the—will act be canceled, tern e,d, lapsed, or materially theng~d
without 30 diys’ wdtLennotice to the Coucty.

3) DOD’s dmllmalnaalw. and cestoheqi
moe Ikii~~wdiflg the site deer and ede frpublic ~aing
the ~m ofthe right-of-entry permit.

4) DOD’ contrecter shall restore the siren to a lion t1 Is
mab.t-.~d,fly tothwhlchezlstedprjortolb
~m~ç~nq~ ofthe o~mlr.~s activity

~M4MO~5$3$I .dIud
P.~2cf5
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5) “ ‘,its officisa, a~~
~ wth~iadi~gfl U.)

OfthiP St.t.~
— . ..• II
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d. The COUNTY, Its -

con~dy with imd astIs~ all applicable ~tri, ordinances, mice and
r”gnl”Imaof - F- endClty Inp~f~gtts
piojeatacti

FOR COUNTY CONThOtLPF SiTES:

e. Review~ the comitmotian plea provided by DOD far the
lnitallitloii ofthe shea and rmlstrd eqidpmcet.

£ Grant DAGS, DOD, and their coatmitcia a llama. to
m~4~n eiuuiii~reherd equlpiomit cii the siren sites approvad by the
Cmm~.

g. 1s~ie r1ghtof.e~iy permits to DAGS’ and DOD’s contractor
then thea.

3. DAOS’ responalblllties Ui is

a. Provide DOD itaffwith t~hii1eiil and overview coerdirdd~
forth. n~-~ntet~~n ofDOD thenpri~ect. cii COUNTY

crmftolld then

the eseiaj~ed~
thed~, __ __

lbr thisp~a.

Overecethe. ~ddh.i~g~ ___

with .ll~. regulatory mqulr~. Prepere di.
• and make peym~
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d. Whez~ ~a~ehi~ d~igo ~d coz~z~tioi~ pb~es of~~~ DOD
~~od r~Iatod ~m~t

1) If~ ir~ located o~ 8to~ow~ed~DAGS 2b11 be
~ ~ ~ezn~it (oa behalfofDOD) ~ tho

-~ ~ 8~ate Dop~nent ofLend andN~ Rcs~r~

2) DAGS’ coaenftan~a ~~ontr~ will ~cesa arf~t-of-entry
pcrmlt ~ the hestellation of~ ~en and raletod oqu~paient at
c~h afren i~

3) DAO~ shall x~dre its oneuhante and conimetorsto procure and
m.~4n~ during the li~ ofeach dgbt~of.e~ixy porndt and euy
e~1~ theacof, ~enpgche~w flabilhy -~

cov~ bodily h~ury~pr~y dem~go with lindis not l~
then $1,000,000 combined single lImItp~ cccun~e and
including the following eztenslonr (1) coatractuel liability to
covor liability as~aned und~ d~ ri f-~zypomift and (2)
products and completed operaliciis cov~a~ and all Insurance that
z~ be required tmder the laws, ordinances or roles or rcgulatknis
ofany ~ov~mncutsj authority. All i~4rvd policies of lanrance
~D~ the COUN’fl’, ha elected and aWolnted officials,
employees end agents as a~Mltlonal Insured sad provide that ff~
policy will act be canceled, t~mI.~.tl, lapsed, or materially
changed wIthout 30 dqs’ prior wdtteia netke to the COIMrY,

4) DAGS’ consultants end ccn~ors ~ft tn1i~j1~ and ~crclsc due

poblic nao during d~ term ofthe right-of~entiy p~mlt.

5) DAGS’ consultants end co~ac~ shell reatore ~ siren to a
condition that I~ substantially ‘~n’llw to tI~ which eased prior to
the coramencen~t ofthe coaftector’s ~tlvfty~reach rlgbt.of~.
coftyp~

6) DAGS, its o~I~s, eznployoea, ag~ comuitant~, conUactors,
and subcon~mc~s shall ~nply with and eeti4 all applicable
statutes, ordinances, rules and reguladous of the Federal, ~TATh
and COUNTY governments in pertcnning its work at each sfro~i

4~ fl~gj~ Any eztaneions, changes or alterations to this MOA shall be
sgrced to by afl sflbctad pollee in wilting before being undertekan~

hgo 4 of S
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA1 12 Kalama Park

THIS LEASE AGREEMENT entered into this ______ day of , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,” and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as “Lessee,’ and collectively referred to as the “Parties”.

W I T N E S S E T H:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WI-IEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Kalama Park, TMK: (2) 3-9-005:052

(por.) more particularly described in Exhibit “A’, attached hereto and made a part hereof~ and

EXH~B~T ?~ H
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Kalama Park,

and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not

be construed to include the granting of any permanent rights, ownership, title, or easements in

the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the equipment.

-2-
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit “A’, is

hereby officially designated as “Siren Number MAI 12 at Kalama Park”.

4. Lease ‘1 erm. This I ease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or I essee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional co~enants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof

IN WITNFSS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RFCOMMENDED: COUNTY OF MAUI

By
ANNA FOUS ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LFGALITY:

JEI3A~JE L. SHE ARD
D~uty Corporation Counsel
20 I 6-0309

MAll 2
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By’ ________________________
VERN MIYAGI
I lawaii Emergency Management Agency
Administrator

APPROVED AS 101 ORM:

MIC AEL S. VINCENT
Deputy Attorney General
State of I-Iawaii

MA1 12
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STATE QF HAWAII
CjT~ ~
Cow%iTy OF -UUA

)
) SS.
)

On this ~ day of
~ ~

affirmed, did sa9th~t such person
such person, and ii applicable, in
such instrument in such capacity.

:ia 1v , 2OJ~, before me personally appeared
to me’personally known, who, being by me duly sworn or
executed the foregoing instrument as the free act and deed of
the capacity shown, having been duly authorized to execute

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

PrintName: ~1tr,~ ibm
My commission expires: q - 2 20 1-b----

Frs

NOTARY PUBLIC CERTIFICATION
Doc Date: ~i -h~ ~fc~~n~n5 #Pages: 214
Notary Name: ~~ Judicial Circuit:

Doc Description: Lease .jr€ci~i€ni- $~x~

~iA i~ a?4ma Fn~”k

Notary Signature:

Date: 1-LO-~’~l~
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STATE 01’ HAWAII )
SS.

COUNTY 01 MAUI )

On this ______ day of _____________, 20. before me personally appeared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the Stale of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to he the free
act and deed of’ said County of Maui.

IN Wl’l’NESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name: _______________________________________

My commission expires:________________________

NOTARY PUBLIC CERTIFICATION

Doe. Date: # Pages: __________

Judicial
Notary Name: Circuit:
Doe.
Description: _____________

Notary
Signature: ______________

Date:

-6-
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DATE: 10/9/2006
ISLAND: MAUI
SITE NUMBER: 112
SITE NAME: Kalama Park

LEGEND

Utility Pole with Light

SITE SKETCH

ITMK 3-9-5: 52
Landowner: State of Hawaii
Site User: County of Maui under
[~o 854.

*
Parking Lot

ExIBn”A”

Keala P1

C))

CD

0

0.

© /

IPHOTO2 F—~ 8

Existing Siren

CD

3

0)
Co
CD

0,
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SITE NAME: Kalama Park ~
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SITE PHOTOGRAPHS

DATE: 10/9/2006
ISLAND; Maui
SITE NUMBER: 112
SITE NAME: Kalama Park

PHOTO 27 Proposed siren site facing east across South Kihei Road toward Kihel Kalama
Village Mall.

Page 69 of 337



DATEITIME:
ISLAND:
SITE NUMBER:
SITE NAME:

JDSA117 ()unit
[1 DSA 121 ( ) unit
I MOD 6048H ( ) units

units

~IELDNO1iES’~’~., ~~

New site to be moved (primarily for the ease of the new siren
installation from existing site along S. Kihei Rd; cabinet to face
west toward the ocean, site address: 1900 S. Kihei Rd; Total
Parcel Area 36.4 acres Soil type Jaucas fine loamy sand up to 60
inches deep (NRCS 1932) onsite conditions may differ.

Assume exsting and proposed siren is within park area.
Underlying andowner is State of Hawaii.

8 feet from existing pole of siren
4 feet from rock wall
155 feet from whale landmark
54 feet from pump house

78 feet from Local Boy Snack Shop across st
85 feet from utility pole on same side of Kihei
Rd, centered in front of parking lot

EQUIRMENT’GRIENVIiION -. . ‘,~,

Pis Indicate which equipment to be salvaged where
to be salvaged, and whom to be salvaged by

All electronics, mechanical relays siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Attn Assistant Telecommunications Officer

10/9/2006 220pm
KAUAI [1 QAHU [xl MAUI [1 MOLOKAI [1 LANAI [I HAWAII

112 ______

Kalama Parkj_______

RSJ~OQRDSt~ WORK T~PE ~1’i ~..IPRiORi~ORDER~;.~ 4r~ ~ ,~ ~

N 20 43’ 54 484 [ ] N - Add New ~!9r ALtERNA~TjiVES [ x] Public Road [ ] Guardrails
W 156 27’ 08 050 [ x] E - Upgrade Existing (1 as the highest) [x] Gates [ ] No Road

[ ] A - Choose Alternative 1 [ ] Fences
LANDOWNER, ~‘ PERMIT ~ 4 ~ c,

TMK: 239005052 Isite User: [ I Streets! REQUIRE. ENflt~’. ~
Name: State of Hawai’i County of Maui Right of Way [ J None
Address: IDPR [ x] Park [ ] CDUA
Phone: 984-8102 270-7626 [ xJ Public [ x] SMA
Contact Person: Philip Ohta Glenn Correa I John [ J Private
VEGETATION i SOIL ~i - 1~ERRMN -~ SURROUNDING~LANp USES
[ ] B-Bare [xJ SA-Sand [x] F-Flat [x] R-Residential [ I I-Industrial
[ x] G - Grass [ ] S - Silt [ ] SL - Sloped [ ] V - Vacant Land [ ] S - School
[ ] T - Trees [ ] C - Clay [ ] ST - Steep [ ] AG - Agricultural [ x] PK - Park
[ I S - Shrubs [ x] CO - Coral [ ] CO - Conservation [ ] PS - Police Station
[ ] Other [ ] R - Rock [ x] C - Commercial [ ] FS - Fire Station

] Other F I H - Hotel [ ] HO - Hospital
VEG. TRI MINGi~ ANTENN~ 1WRE~ P.QI~E,Th~PE ~ -‘, F I GC - Golf Course

] Yes [ JO-OmniSinclairorequ [x] H2
x] No F x] Y - Yagi to Puu Nianiau [ ] F ] 0 - Other

SIREN I SP~KER~1~RE~PUNIwiCeUNrL . ,~‘. ~ ‘•. .• ~ ~RKS IADISThNcE ‘ ~ ‘~,::

MOD 3012H ( ) units
1 ~ ‘)fl’~AI I ~ .1 ‘

]M006024H ( ) units
I Other

x] Solar Energy
1 HECO
1 HELCO
J~ MECO

[ I
[]
F I

.. ‘. - ~‘i~: 63 feet from utility pole to L of pump house
Kauai Island Utility Corporation
Hawaiian Telcom
Oceanic Time Warner Cable
Other (specify)

Revised to indicate omni-dir 6024 siren per DOD
request.
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Elo ~
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~~JdL~ ~ IH~Il
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I ~ELEVA B~4 AI~ 8A~pU’~~ OflAn.Siren Type MOD 6024
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Eciuipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lesso?s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equiument. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawfal, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectina the Siren Site. If Lessor decides to perform any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Ownership ofEquipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal ofEciuloment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Responsibility for Damaaes or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act lii, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been detennined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10, Waiver ofClaims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry pennit; and (2) all

insurance that may be required under the laws, ordinances or ruins or regulations ofany

governmental authority. All required policies of insurance shall annie the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitau:cn. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Improper or Offensive Use of Pa~çç~. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any government~

4
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regulation (hereinafter collectively referred to as “hazardous substances”~) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and Cc) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof~ for a period of one (1) year.

5
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16. Removal noon Temiination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. IfLessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice ofdefaiifl. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice ofdefault to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defau~. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. AgreementlAmendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Binding Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rjg~. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s tights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights ofway and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result ofsuch entry shall be restored to a condition as near as practicable prior to

such entry.

8
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MEMORANDUM Of AGREEMENT

BETWEEN THE

COUNTY OP MAUI

AND

STATE OP HAWArI

This MEMORANDUM OP AGREEMENT C’MOA”)1, en1~ Into on thisj~day of
~ I 20J~ by and between the COUNTY OP MAUT~, a ffinnklpaj ccapo~don ofthe

Stats ofHswaI9, whose address Ia 200 South High Street, WIluku,, Hawaii 96793
(COUNTY”), the STATE OP HAWAii by ha DEPARThIENT OF DEFENSE, whose addrcar
Is 3949 Di.nw~d Head Road, HoaoIu1u~ Hawtd’i 96816 (“DOD~ and the STATE OP HAWAfl
by Its DEPARThfENT OF AC(X)UNflNO AND GENERAL SERVICB8, whose address Is
KsI~mobn BuIlding 1151 Puuchbowl Street Horolulu, Hawmi’i 96813 (‘DAOS~ (COUNTY,
DOD, and DAGS collectively ~Jc~cd to as “Parties”).

The peepose ofthis MOA Isle coordinate the implcmant.tj~ ft~iuding pI.im% dc~ign
and construction, ofHawal’! State Emergency Outdoor Siren Wmnlng System, together with
Improvements, equipment, thdilfties and appurtenances related theeto (“sirens and related
equipment”), throughout the COUNTY.

Hawaii Revised Statutes (“HRS”) §128-2 defines a ‘local organfratlon for civil dcfenW
to include an orgPTlI9~tlon created In accordance with HRS Chapter 128 to peb~ civil daSowi
tlaictlwas In the COUNTY. Civil defense fonctioms include all those provided pomuant to HRS
Chaptcr 128 which Includes air mid wamh~g services and communIcations. ERS §128-3
provides for the appointmentoh Deputy Director beach political sebdlvIskjj~. IIRS §128.6
establishes Civil Demise powers and provides for direction or control ofwaminge and signals
battacka,andthcdcyjcestebeused~

Mditionally, HRS §128-18 grants the STATE and COUNTY Immunity float sr~y liability
~
co~ ofthe employment or In the perftamaiice ofduties pomuant to URS Chapter 128, encept
In cases ofwllhfhl misconduct.

The DOD, DAGS, and the COUNTY, by nhitual consent, agree to jointly manage cifoxta
and projects undertaken to Mflhl the reaponalbility for the Installation, laintanance and control
ofsuch warnings and devices. a

NOW ThEREFORE, In consideration ofthe mutual covenants and promises herein
made the Parties do hereby agree as lbllows

APP~fl (1)
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1. DOD’s zeapcmsibilftjcs

a. M~’i.In chit of~opoied loedoon ~r afrans and ieled~

b. Pazllcipitc In meetings with the COUNTY~áan dies.

c. SUInnit listings ofproposed ihan iites for review and concIcez~,s.

d. Sc~ approprjatlnr thr duei ~eeeIngpq~ on bthalfofth. COUNTY, and
whme such aj~qsIetjai~ ore n~1~ fired the deign and caia~ucdon ofthe
doses and relatedaq4~

PORC~CC~QU~ Sflt$:

e. Inltk. a Ucerso A~ecee~ with the COUNTY wida will address site
~aciflc lanai fir ndeth~ set newstan dies.

f The Licim. agmerreg cundjtjam~ otaiiiimp ~rth. lnE~!hi8~~
xepik and ma~nL~q1]1C. efthe airier and related equlprn~ stall Inched.:

I) DOD’s c~uetcr shell obilaerld~of.~ype~’ft tilis
bslalletic~ ofthe siren and related eqrdpnant atenci, dren sb.

2) DOD stall iqu~Its o~1i~ to prumn~ and m.Ia~h~ dorh,g the
lIfe ofeach dgbto$emy pemit aid an~r ___

__ g-~id bbilftyhw~, covorh4 bodily k4ayatiz~ety daniage with limits rat be fl,000oQo ~mHiad
~
(1) c~’-’1~dl hld~l1fty to co~ Nshflfty lII~w~ed ata~ lb. dgbof’
aihypemi~ mid ~2) all icezence thet m~’ beso~ underthe
be.,~ or rules Ot!eg~d~qf~ ofare,~
authority. Allzc~dpalides ofhIr-an(~. stall~.*.
COUNTY, DOD, DAGS1 mid th*deeted mid ~Iri~4 ~chhs,
employeci.,11 ~fts — ad~H~j~ brazed ard provide thet the
policy will not be c-’oded. tmmI~~~~or~j~
without 30 deys’ p arwifu~n~Jos to the Cora*y.

3) DOD’s~‘eti~ drill~and aumulse due core to knop the
aiR aimmunding the than sib clew mid idebjublic rae ~mbrg
the bernoftheroz~~~

4) DOD’i ei~I,dj(O~ strati im~, t~ iron site to a~tja~ fIat Ii
Pib.t~..difly dadlorto that widok edited prior to the
a~nrqn~oftheooeti~ IvIL~ru~ each dgta.of.cii~y
pesn~

Page 81 of 337



5) DOD, lit offlc~ wqsbyees,~o~i~i-~*~ and~
~
rules and lgnl~tj~, oldie Fcd~ii), State and COUNTY

2.

a. Jdend~, teview and~the jaopo.ed locaffes cldie sires sItc*

b. Andat DOD hi the oocsd1natj~~~ with site ow~ mid cernmt.~~____

the ekes die spprovaI~

c. Partjcjp.je with DOD and DAGS In the sliest fleet ___

d. The COUNTY, its officer,, ani~i4oyecs, qm*s, c~m~ azid anbc~g~~
sizfl con’azjy with mid utile ill appl~cabb~cidimmicee, rules and
rqidloes ofdie Pedersi, 8*. and City~rver~ In perttmJi~g Its ak~
— antividea.

FOR COUNTY COmRou.~ SITES:

e~ Review and~~ccct~~pu~4d~ by DOD ~r the
ieatiuitliie ofthe ibis and rduted eqidpman~

L Grant DM38, DOD, mid~k cOa~~~g~ liaise to Isimli, opse~, and
maintain ‘kanecii related eqi4mmg on the siren die. q~wo’#.d by the

5. Ins $gIniof.erg~y p~mII. to DM38’ and DOD’i oontmcsa dirappmvnd

3. DAOS’ rspcnsIbflJ~ ~‘ an diflows

a Provide DOD aIa~w1th ~‘1val ‘~v1a.s mid overviewoIL.~
mqie1t fiw the ~ ofDOD skm~.c,, on COUNTY
con~ollnd sirmi dka.

b. Procinie the design cose1ta~ esgatia mid~the canird~s
dies, prsp~ the &dgn cantrecta and make pqmut, wii~ fbndh4
~dirthispwpo~

c. Ovirice the design, NddLig, mid ocan utIon~i~ ofthe w~ lu
aacoid.~ee with all qp11’ihij reguhaiy~,~.,~~ Piq~, the
coo~iuc~1cc c~a~ and makepeym~
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d. When ovRaa~Ieg d~Lp endca~j~of~ak frU DCI)
‘ken, sod~doquIpmc~

1) Ifa akin site is Ioicd on St ownedJenp.zty, DAOS ibul be
req,oudble~r S~wniqj~~mj~~behirofDCI)) fi~ the
shin fbi the State D~ctm~g ofLand and Natural Raenoroe~.

2) DAO$’ o~ilt~ 1~will ~ocrai arl$~t-of.ontiy
fir the 1mbflath~j ofthe thin end related eqidpn

each then

3) DAOS shall zrapk~ ha caiienb~ and~ ~enci.~ end
maL~4hk dur~ the Nflcloith d a~*yprarnj~ sod say’

oo~oij~ bodily ~ury ini~y~bnqw~ Ibofti not less
then S1,000J)oo c~Ine~ single Iboft pm ~ ~
hicl~dI~g the flhlowb,g eatansinin (I) auui..cts~ lWilfllyto

—~wn~murI~and (2)
— end o~q,lrted qeratlcen covcrs~ mal all
soy be requ1~~d ‘silir die laws, erdho~ or roles crzqnlat~
ofoy wivssumanij ~qlwdty. AU iI~~p~ofkii
shell nai~e~ COUNTY, ha ‘~ectod and ~o1at~ o~chels,
—~ end ‘~nts as addftlan.j mend end jaovide fb the
policy will~~
clirasgad w1th~ 30 days’ pi~ wthae., nodes to the COUNIT.

4) DAGS’ coaluftante and~dieS mrL4.I~~~rc1ae due

public sod~b~i~ofthedt-enirypes~

5) DM33’ coo~I~~g and~ibUr~u~ the akin sib toe
ccn~fttbi ~t Is d~,I~7~ i~ii~~
the~ -~of~e coatractra’s acthft~m~~ e~cJ~ rh~.nj.

6) DAGS, its omcms, playees,~ coiuuJgi,is, contac~s,
and msbco., shall cam$ywIj~ and sd~ aS qiplicable
~ Cidh’—.i~ rules sud’I.qJn,~ ofthe Fedini, STATE
mid COUNTY gowrmn~, ~p~fb~ng its work at each skin

4, ~dIfi~.j~ A~e~t~’o,~ chesgis or sIlirstjo~~ thisMOA shall be
i~iod to by all a~cted pctIas In wdtiqg baI~ bung nesdeitaba.

Page 83 of 337



5. Iiiii~jj2~. Any party to this MOA shall have~ privilege~ with or wIt~ cause,
to cancel or annul this MOA at any thne upon wxItte~ notice ~lvon thirty (30) days lu
advance ofsuch tmjnatjoij.

IN Wrflqsss THEREOF, the Paxile~ have ~ecutcd thia MOAon the day, month, end yec
m~on~d abov~

RECOMMEND APROV~

Emergency Managenient Officer
Mm~ C~ll Dthnae Agancy

APPROVED AS TO FORM

CALEB ROWE
D~tycop~0~ Coun~

APPROVED AS TO FORM~

COUNTY OP MAUI

Mayur

STATE OP KAWAI’!
DEPARTMENT OF’

A4ntanti

APPROVED AS TO FORM
STATE OF HAWArI
DEPARTj~i OP ACCOUNTING AND

State Comptroller

Pap5o~~
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L~EASE OF COUNTY REAL. PROPERTY

Lease Agreement for Siren MAI 13 Karnaole Park

THIS LEASE AGREEMENT entered into this day of ____ , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of l-Iawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as Lessor,’ and the STATE OF HAWAII by its Department of

De1~nse, whose address is 3949 Diamond Head Road, Honolulu, l-lawaii 96816, hereinafter

referred to as Lessee,’ and collectively refi~rred to as the ~‘Parties”.

WITNESSETH

WI IEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (I), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WI IEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

~rflFl~I~AS Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location ibr the installation. operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified Kamaole Park, TMK: (2) 3-9-005:030

(por.). more particularly described in Exhibit “A”, attached hereto and made a part hereof; and

EXH~B~T ____
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix I), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B’, attached hereto and

made a part hereo1~ and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORI~, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A’, “B’ and “C’,

attached hereto and made a part hereof

1. ~jjposc of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant ol’Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install. operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the ‘Equipment’) in the Siren Site within Kamaole

Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall

not be construed to include the granting of’ any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.

-2-
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3. TcrIEi1~1~gy, The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as “Siren Number MA 113 at Kamaole Park

4. L~se~fei:in, This Lease shall become eflèctive on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

jusli f~iing a shorter period.

5. Additional Covenants Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day arid year first above written.

LESSOR:

APPROVAL RECOMMENDED COUNTY OF MAUI

ID
By

ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

De~ ty Corporation Counsel
2O~6~O3O9

MA1 13
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVFD AS TO FORM:

MIC -{AEL S. INCENT
Deputy Attorney General
State of hawaii

HAl 13
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STATL OF HAWAII )
) SS.

~ ~F H~w~u

01? this 2O~ day ol ~J- ly , 2Oj~ before me personally appeared
~Q.rn t’i I~oqa to me’personally known, who, being by me duly sworn or

affirmed, did say’ that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, ha~ing been duly authorized to execute
such instrument in such capacity.

IN WITNESS WIIERFOF, I have hereunto set my hand and official seal.

~~6~77
Notary Public, State of Hawaii

PrintName: V,~~Iuri~ Thm
My commission expires: 9 2 20 IL,

NOTARY PUBLIC CERTIFICATION
Doc. Date: j~jj~j~-j ctt .4j,~, o€s~y ~ #Pages: 2~
Notary Name: ~,~ ~ Judicial Circuit: F~c~h
Doc. Description: ~ ,4-~c~em~ni’ ‘&r

S’ce~nMA 113 KarnpôIi~ Po~rR

Notary Signature: ~ ~7’~3-y~’y

Date: ‘7-2~ 2OIL~
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STATE OF HAWAII )

) SS.COUNTY OF MAUI )

On this _____ day of __________, 20_, beibre me personally appeared ALAN M.
ARAKAWA to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the Stale of Hawaii, and that the seal
aflixed to the fbregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to he the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, Stale of Hawaii

Print Name:

My commission expires:

NOTARYpUBLJcCERcA~rJON~
Doe. Date: # Pages:

Judicial
Notary Name: Circuit:
Doe.
I)escription:

Notary
Signature:

Date:

-6-
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SITE LOCATION MA

ISLAND: Maui
SITE NAME: Kamaole [~rk (113)

Cove Par<’>~ ~ 15

•1

KamaoI9
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ISLAND: Maui
SIREN NUMBER: MA113
SITE NAME: Kamaole Park

~ i~! ~

,- .:~2.~••

SITE LOCATION PHOTO

osW en Location

“U?,
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SITE PHOTOGji~p~5

DATE: 11/14/2006
ISLAND: Maui
SITE NUMBER: 113
SITE NAME: Kamaole

F
~roposed 1

replacement
siren iooat~j

Existing siren to
be removed. This
siren appears to
be in the County
right-of-way.

I

Proposed siren site facing south along S. Kihel Road toward Wailea.

Page 95 of 337



I~

-—-—V.

MA113 — Kameoje Seach Park #1

15’ From Pump Station Fence

30’ From Sidewalk Curb

UT 20.721326°

LONG —156.447405°

V -
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DATEITIME:
ISLAND:
SITE NUMBER:
SITE NAME:

[xJ G-Grass
11 T-Trees
[1 S-Shrubs

Other

[1 Yes
[xj No

[x] SA-_..,.
1] S-Silt
I I C-Clay
[xJ CO-Coral
I I R-Rock
~ I Other

Ix] t-(-l~esjdent
V-Vacant Land

I AG - Agricultural
CO - Conservation

[x] C-Commercial
[xi H-Hotel
[I GC - Golf Course

[I 0-Other

11/14/2006 7:10am
[1 KAUAI [I OAHU [x] MAUI [IMOLOKAI [1 LANAI [)HAWAII
113

[~amaole Park

J[JN-A INew
x I E - Upgrade Existing

I[ IA-Choc”--- ~-~-—ative

ress:

[x I P~.._ . [J Guardrajls
Gates [I No Road

r ii

[1
______JEo 822 to County of Maui, fori[ Right of Way

~1p~rk E[x]park

____ [JPubhc
[1~

[J I’-”-
[1 CDUA
[x] SMA

[]F- t

[xJSL-Sloped
[1ST-Steep

- Omni Sinclair or eg~ xl H2
x] Y - Yagi to Puu Nianiau, N: 20 46’ 43”, W:

156 14’51”

[1 I-l...~
I] S-School
[1 PK-Park

I PS - Police Station
[1 FS - Fire Station

HO - Hospital

[ ] MOD 3012H ( ) unit [ ] DSA 117 ( ) unit 20 6 from the outer edge of the curb
[ ] MOD 3024H ( ) unit [ I DSA 121 ( ) unit (~adside)
[ J MOD 6024H ( ) unit [ J MOD 6048H ( ) units 14 feet from the edge of the sidewalk (inner,
x OtherMOD4Ol6H I unit park side)

~ 150 feet from condominiums on east side of S.[ x J Solar Energy ] Kauai Island Utility Corporation Kihei Road
[ I HECO [ J Hawaiian Telcom 22 feet from the utility pole with light on wesf
I I HELCO [ ] Oceanic Time Warner Cable side of S. Kihei Road

MECO Other (speofy)~____ 56 feet from street crossing sign

~ 41 feetfrom WARNING STRONG CURRENT
New site to be along S. Kihei Road in the southern portion of si n on west side of S. Kihei Road
Karnaole Beach Park 1, roughly centered between two large Keaw
trees. Site is to the north of the Kamaole Park 1 sign. Site is clear Pis. Indicate which equipment to be saIvaged~ where
of electrical wiring. Need to tone for underground utilities. Cabinet to be saIvaged~ and whom to be salvaged by.
to face south; New site address is on the 2300 block of S. Kihei
Road. Total Parcel Area: 2.983 acres. Soil type: Jaucas Sand 26-
60 inches (NRCS 1932). Onsite conditions may vary. Existing
siren street address is 2411 S. Kihei Road (existing siren is on
private property, and since the sidewalk has been installed there
have been problems with this site).

~ Existing siren site: Assume siren to be within the road ROW. 7 All electronics, mechanical relays, siren heads

[ to be delivered to Civil Defense at State Civil
Defense 3949 Diamond I-lead Road Bldg 90
Attn: Assistant Telecommunications Officer

rage IUU ui ~r



EXHIBIf B
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COVENANTS, TERMS AND CONDITIONS

I. Right to Construct the Eauipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipm~. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Sire.

4. Dani~g~. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectina the Siren Site. If Lessor decides to perform any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperfomiing routine or necessary maintenance or operation of the

Equipment.

6. Ownership ofEauinment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal ofEcuinment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lesso?s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Resa,onsibilitv for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act Ill, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry pennit and (2) all

insurance that may be required under the laws, ordinances or rules or regulations ofany

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Improper or Offensive Use ofParcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use ofthe parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shaH

make reasonable efforts to prevent or correct same.

14. Hazardous Materi~1~. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation ofany hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any govemment~

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage1 use or distribution of(a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficiern to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier tennination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law, (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements ofgovernmen~J authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects ofany hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations ofLessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termina~jpj~ or Abandonment. This Lease and all of Lessee’s aights hereunder

shall terminate, without any action on the part of Lessor, in the event of flOnUse or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.

5
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee falls to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) Cøunty remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. ComDliance with Laws, Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Bindina Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

8
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MEMORANDUM CF AGREEM~

BETWEEN THE

COUNTY OF MAUI

AND

STATE OP HAWAPI

This EMORANDUM OP AGREEMZNr (~MOA”)~ eut~ into on this~day of
1 2OJ~, by and between the COUNTY OF MAUI~, a municipal coiperation ofthe

Stats ofHawal~I, whose address Is 200 South High Street, W~th~ Iluweil 96793
(~COUNTY”), the STATE OP HAWAJ’I by Its D~ARTh4EN’r OP DEPENEE~ whose addreee
Is 3949 DIamond Head Road, Honolulu, Hawui’j 96816 (“DOD’)~ aiul the STAtE OP HAWAfl
by Its DEPARThfEN~f OP ACCOUNTING AND GENERAL SERVICES, whose address Is
Kn1m~,kn BuIlding 1151 Pimchbowl Street, Honolulu, Haw.fl 96813 (‘DAGS’) (COUNTy,
DOD, and DAGS collcctiveI~y relbzred to as “Pazties’~.

The pmpase ofthis MOA is to coordinate the imp&cmentatja~, including pi~im4iij design
and construc’jon, ofIhwsj’j State Emergency Outdoor Siren Wiimhig Systeen, together with
Impmvcznents, equipment, ~ilhies and appmtenanccs related thereto (“sirens sad related
equipment’), tireughout the COUNTY.

HawaI~i Revised Statutes (“HRS”) §121-2 defines a ‘local organization for civil defonsew
to include an c’atfrn crested In accordanec with HRS Chapter 121 to pcrfcazn clvii dc~nse
functions In the COUNTY. Civil de&nse fimetiens Include all those jeovided pwsuant to HRS
Chapter 128 whIch Includes sirmid warnIng services and C adci~jon~, HRS §128-3
provides fir the appointmenteta Deputy Director fir each politic.] sabd1vIskjn~. ERS §128-6
catabilahea Civil Deibeac powers and provides for direction or coatrol ofwatninga and___

Addltkmnlly, lIRE §128-18 grants the STATE end COUNTY Immunity from any liability
~
comae ofthe cinpinyment or In tie perfuimmice ofduties pmsawnt to lIRE Chapter 128, except
In cases ofwillful misconduct

The DOD, DAGS, end the COUNTY, by ‘~usl consent, agree to jointly mqfl5g~ efforts
and projects undertaken to fulfill the responsibility for the Installation, nmint~na~ and control
ofsuch wa~uings and devices.

NOW ThEREFORE, In consideration ofthe mutnal ccvanant~ and promises herein
m.d~ the Parties do hereby agree as follows

APPE~JX (1)
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1. DOD’arpomlbiliffes:

s. M’ins~4n a list ofpreposed locations for sirens and related equipment.

b. Participate in meetings with the COU~JT to discuss preposed aiten sites.

c~ Submit listings ofpmposed siren sites for review and czrr~ce.

d. Seek apprcprlatjce~ for siren warning projects on bcb~ifof the COUNTY, end
where such apprepriatiana are m.d~ fond the design and construction ofthe
sirens and related quipmm~

FOR COUNTY CONTROLLED SfltS:

e. Initiate a License Agzverxzent with the COUNTY which will address site
specific teseas for existing and now siren atteL

f The License agznanoat conditians ofsco~ for the In~ alistloij, operation,
rspá and m~intenIncc ofthe sirens and related equipment shall Inchate:

I) DOD’s contractor shell obtain a right-of-entry permit for the
installation ofthe ~lren and related equipment at each siren site.

2) DOD shall mquir~ its contractor to proarre and maintain, during the
life ofeach right-of-entry permit and soy extensions theeof
comprehensive general liability Insorance covering bodily Injiny and
property .1~n~age with limits not loss than $1,000,000 combined
‘log!. limit per occurrence and Including the following extensions:
(1) contractual liability to cover liability assumed under the right-of.
entry parmit and (2) all irnucerico that may be required underthe
lawn, ordinances or pj~ ~ regniatjons ofsoy gvenanantsl
aruhozity. AU required policies ofinsurance shall name the
COUNTY, DOD, DM18, aid their elected sad appointed ~ffi”lala~
en$oyees end ag~ti as additional Insued and provide that the
policy will not be canceled,~lapse~ or materially changcd
without 30 days’ pdor~ titles notice to the County.

3) DOD’s contractor shall m~inta4n aix! exercise due care to k~op the
sea sunounding the siren site deer and safe forpublic use during
the term ofthe right-of-entry permit.

4) DOD’a contractor shall restore the siren site to a condition that Is
substantially similar to th which existed prior to the
commeocernert ofthe contEact~~’~ activity wider each right-of-entry

b~coh4.aaa,Mo,4 #43-11 idIld S~np~’~4m~
Page2of5
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5) DOD, Ita affloan,~a~cm~a~ mid mdiacii~rmctc,,
dial comply with and s~b~ all q~IL~le~ordbmice.,
ruin aid t,inI~”~rs ofthe Fcdca~I, Stats mid COUNTY
~

2.

a. TdmitI~, teviuw aid ap~e the propo.ed locadas oldie airwa aities

b. Aid~ DOD In the coordinaIja~ with site ownci~ mid COinmt~i~ to ~lI1ea~
the shan she applovaiL

c. I~tI4ate with DOD aid DM38 In the sirens ~ml a000ptance pram

d. The COUNTY, Its officers, aiiWlcyøcs, qm~a, a~ui~ mid mthcoi~ra~t~,
shall comply with aid udaê all app]lcabb~ CIdhLI ~

ofthe Pedmul, 8~e and City go~ermnenjs Inpcr**inh~g ha shen— activitieL

FOR COUNTY CONTROtLp,) 8fl~:

a. Review and s~pove the C ~uctIonpl~ provided by DOD fiirth.
instaflailas ofthe sham and a’Iatsd eqidpmua~

£ Grant DAOS~, DOD, and deskcu~i~ iliocene to Install, oper~ and
maintain ikmis aid iai~d eqaj~*nmit on the shun site. qprovad by the

g. Jimie aighe.of.c~ypc,~ to DM38’ and DOD’. cai~ma~ bapproveil

3. DM38’ relpccisibflitles mu thllows

a. Pruvide DOD ftwfth WihiLtil services and overviewca~
support krthe %ib~...mt ofDOD stanpn~fsate on COUNTY
con~ollid stan

b. Piocru’s the de$gnvaamuttin~s, nc~o1Iaie mid qipi~ the cnIuIt~’s
thes, prq)bw the design contracts and mike pqm~j~ indug ~dug
ap~.ined~~

c. Ove.sce the dcd~ b~ddhig. and omam~d~g~ plioms ofthe wash In
.cocrd~ with all app11’shb zegulatcey r.qulrame~ Prapmu the
cen~uc&n—~cut make p~ment~

Psgs3ofS
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d. When overseeing deign and construction phases ofwork for the DOD
sirens and related equipment

1) Ifa siren afte in located en Stato.ow dpropaty, DAGS shall be
reaponaible for submitting an easement (on behalfofDOD) Dx the
siren fium the State Department ofLaud and Natwnl Resources.

2) DAGS’ consuItaut~ and contractors will p’ocom arightof-eniry
permit for the Installation ofthe siren and related equipment at
each siren i~

3) DAGS shall require ha consultants and contractors to procure and
m.Infr~~, dming the 11th ofeach dgIst.of-en~y permit mid uzq
~
covering bodily h~jmy and property d.m~g, with limits not less
than $1 000,000 combIned single limit per occunutec and
Including the following extensinna (1) cuntractu.j liability to
cover liability asawned under the d f-mrftypormjr and (2)
products sad completed opcra*zons covcrage and all Insurance tisat
may be required under the laws, ordleancea or rules or regulations
ofany guvwuu~e~ authority. All mqul~.d policies ofInsurance
shill nan~ the COUNTY, its elected and a~ioInted official,,
employees aid agents as additional Insured and provide that the
policy will ant be canceled, terminated, lapsed, or materially
changed wIthout 30 days’ prior written notice to the COUNTY,

4) DAGS’ consultants and contractors shall maintaIn and exercise due
care to keep the area sim’oundlng the shun site clear and asfo Dx
public inc during the term ofthe rig tof rutty permjt_

5) DM33’ cownitarit, and coenactors shall reatore the siren site to a
condition tint is substantially ‘hil# to tint which existed prior to
the comnmenceme~g ofthe cQutEactDts activityn~each right.o$
ant,

6) DM13, its ofll~cxs, employees, ~g-4~, consultants, contractors,
and subcontrac~ shall comply with and nia~ all applicable
fitRhat~5, ordinances, rides and regulations ofthe Federal, STATE
and COUNTY government, In p~ti~uiing its work at each siren

4. ?~iodIfieatk~, Any extensions, changes or alterations to this MOA shall be
agreed to by all affhcted parties In writing befo,~ being undertaken.

- -
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5. Iz~i~ Any pety to this MOA d~aI1 have the ~dVileg% with ci without cm~se,
to caicd ci ounul this MOA at~time upon ~Ittinaadce slvmdth*y (30) days In
dvaice ofmidi ~mt~Icc.

IN WFFNESS ThEREOF, the Panics have~this MOA oath. day, mouth, ~d ~w
— above

COUNTY OF MAUI

RECOMMEND APPROVAL

~?~~
AIUI&~

M~C~ff~Agoucy

APPROVED AS TO FORM

CAtTh ROWE
D~yCmpoanIna Cmmed

STATE OP HAWAII
DEPARTMENT CFAPPROVED AS TO FORM~

A4~Oon~

STATE OP HAWAII
DEPARTMENT OF ACCCUNT~ AND

~AS~mayOq~ - SE~
stat. cou~llci

_____ -. -

Pa~Saf5
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MAI 14 Kilohana Park

THIS LEASE AGREEMENT entered into this ______ day of , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,’ and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as “Lessee,” and collectively referred to as the “Parties”.

W I T N E S S E T H:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3,40,040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Kilohana Park, TMK: (2) 2-1-

008:097 (por.), more particularly described in Exhibit “A”, attached hereto and made a part

hereof’; and

EXHIBIT 5
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B’, attached hereto and

made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Kilohana

Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall

not be construed to include the granting of any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.

-2-
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3. Icrmii~olou. The Siren Site subject to this Lease, as detailed in Exhibit “A, is

hereby officially designated as ‘Siren Number MA 114 at Kilohana Park”.

4. Lease Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and efft~ct until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will he established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants. Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof

IN WITNESS WHEREOF. the parties, represented by the Count)’ Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year lirst above written.

LESSOR:

APPROVAL RFCOMN4ENDED: COUNTY OF MAUI

By ________ ________

ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS 0 FORM
AND LEGALITY:

JEI~4IlE L. SI IEPP
De~ty Corporation Counsel
2016-0309

MA114
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVI D AS TO FORM:

MI HAEL S. VINCI~NT
Deputy Attorney General
State of Hawaii

MA1 14
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STAEI E OF HAWAII )
CiTy Ml) ) SS.
~zutqry of HO~oLuLu)

On this 2~~’ day of lu \/ , 2OJ~, before me personally appeared
Vex-ri M~~aq, , to me j~ersonally known, who, being by me duly sworn or

affirmed, did say’ th~1 such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

[N WITNESS WHEREOF, I have hereunto set my hand and official seal.

2’~c~s~- ~fd~7
Notary Public, State of Hawaii

Print Name: V,~1v,i~ 7bry~

My commission expires: 9 - 2 20 1L

NOTARY PUBLIC CERTIFICATION

Doc. Date: Uic61~J af -4-i,mj of .S~c~ip~ña # Pages: 2 ~

NotaryName: V1~~-~ ‘Torn
Doc. Description: Le..a≤,~, A~ r€~ rn~n-+ ~,

.S~fefl MA IN Ki~hcnoj~-k

Notary Signature: ~ 6)77

Date 7-20 2OU~,

‘JJ
Judicial Circuit:
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STATE OF HAWAII

) SS.COUNTY OF MAUI

On this _____ day of __________, 20, belbre me personally appeared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the ftregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter: and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

~

Print Name: _______________________

My commission expires:

NOTARYpUflLIccFj~A~oN~~
L)oc. Date: # Pages:

Judicial
Notary Name: _____ Circuit:
Doe.
Description: _________ _________

Notary
Signature:

i)ate:

-6-
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eawakapu

SITE LOCATION MAP

1~

EXISTING SIREN WITHIN SOUTH
KIHEI ROAD RIGHT-OF-WAY TO BE
REMOVED

INK: (2) 2-1-008:097
ISLAND Maui
SITE NAME. Wailea Kilohana BWS

1 ..~

~&

: ~
~

PROPOSED
REPLACEMENT
SIREN LOCATION

I
~M.uj

0 750 1.500 - 3000
4.500
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County Maui Water
Department

.

Sketch has no scale

pdf

Maui Parks and Recreato]
SITEMAP#315
Kilohana Park

Overview and Parking
TMK#2-1-08:97

Page 125 of 337



c~;;4: ~ r:

;,.tsg~ ~ ZQ~ ~ U A

, k. ~
J_ .41. .

-.

-. •-~ •— ~ ~———

C -~ I

* • 4I . . .• .—.

It , t ‘V ~

1 7 1 1

h’’ . ~:~- 1’ ‘~ •~ ‘1’ ~ - ‘:,~ ‘~ ~‘~‘
V .~ - - -

-- r4_I

‘l~4 /

- •. -.

— -, i%lc

~~~t”c~ct “jg;
—5’_ I~*

• ~ ~i.V*

~
:,[ ~“

,g.:2 ‘t~~~i

-
.i~z~t!*6.-.

.7
• ~ e~•4~

Replacement
siren location.

• ¶

-, £~ •,,~

& 1~ -

-

-~
~~

4.4 .

r

4.

‘4. •/

- 4. . 5..,-’’. *

. ,



Replacement
siren location

MAII4 — Keawekapu(Jcjlohana Park

8’ From Gravel Pathway

14’ From Inside Edge of Sidewall

27’ From Roadside Curb

LAT 2O.7O4789~

LONG = —156.436980
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DPR PARK BBQS,
TABLES AND Maui County Water Dept
BENCHES water tank site

APPROX LOCATION OF DPR
AND DOD APPROVED
REPLACEMENT WARNING SIREN
IN PARK SEE PHOTO FOR THE
SPECIFIC COORDINATES

I KILOHANA PARK TMK 2 1-008 097.
L LANDOWNER COUNTY OF MAUI

SITE USER: DEPT. OF PARKS &
RECREATION

7-

U)

SIREN NAME DESIGNATION WAILEA KILOHANA BWS (114)
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Replacement
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Replacement
siren location.

HAI14 — Keawekapu(Kjlohana Park

8’ From Gravel Pathway

14’ From Inside Edge of Sidewa1~

27’ From Roadside Curb

LAT = 2O.7O4789~

LONG _156.4369800
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DATEITIME:
ISLAND:
SITE NUMBER:
SITE NAME:

1 o;s;23rn3 10:00am
[]KAUAI []OAHU [x] MAUI [ j MOLOKAI [1 LANAI [ ] HAWAII
114
Wailea Kilohana BWS

GPS~COQRDS~ W~RKWYRE ~“ ~ P~IORIr~ ORDER ~G~ESS
~[x] N -Add New fdr~Li~E~N~jyEs [1 Public Road

~[1 E - Upgrade Existing (1 as the highest) [x] Gates

A Choose Alternative I x Fences
LANDOWNER~ 6. ~ ‘~

TMK [ ]Streetsl
Name Right of Way
Address [1 Park
Phone [1 Public
Contact Person: Private
VEGEl~AqiIoN~,

I B - Bare
[x] G-Grass

T-Trees
I S - Shrubs

Other

‘SOIL ~ < -~. ~ iEERR~IN’ ~
[] SA-Sand [x]F-Flat

I S-Silt ]SL-Sloped
[I C - Clay [I ST - Steep

CO-Coral
[x] R-Rock

Other
VEG TRIMMING~ ~NirENNA~TypE 9

Yes
x No

O - Omni Sinclair or equ
Y - Yagi to the Coun~J

- ‘ - need to tone for underground
utilities; no overhead wires or trees in area DWS planning

-. .‘ ;‘‘o;’-;; the Keawekapu site is to be
changed to Wailea Kilohana DWS location site address is
Kilohana Drive, Total Parcel area: 0.62 acres. Soil: Makena loam,
stoney complex up to 40 inches deep, A’a beneath. (NRCS 1978)
Onsite conditions may vary Ad iel9e~ contact Maui Parks
District Supervisor Mary Kielty 891-2456.

,~.? ~~

Guardrails
No Road

PERMI~r~-. ~ - ~ ;•~~;

REQ~IREMENEs:~’~
None

[] CDUA
[x] SMA

all electronics, mechanical relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Attn Assistant Telecommunications Officer

SURR~OUNDINGiL~ND USES;” ~

[x] R - Residential [ ] I - Industrial
V-Vacant Land [ ] S-School

I AG - Agricultural [x I PK - Park
CO - Conservation [ ] PS - Police Station
C - Commercial [x] FS - Fire Station
H-Hotel [1 HO-Hospital

[] GC - Golf Course
[x] H2

0 - Other
~ISTA~NCE ~ . ~ ‘j~. ~

________ ___________________

UTILITY ~ ~‘~-~:~

xJ Solar Energy [] Kauai Island Utility Corporation
[I HECO [ ] Hawaiian Telcom

j HELCO { ] Oceanic Time Warner Cable
MECO Other (specify) ____________________

FIELD NOTES~J~j .i’~J~~

EQUIpMENrQRIEN~pAinQN .~Y.
Pis. Indicate which equipment to be salvaged, where
to be salvaged and whom to be salvaged by
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COVENANTS, TERMS AND CONDITIONS

I. Riabt to Construct the Eouipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lesso?s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Eaninnient. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit ~B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equinment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessaiy repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Dan~g~. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvement

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance, Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Qwnership of Eguinment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. R~rnoval of Equinment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2

Page 134 of 337



removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justif~‘ing a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Rest,onsibilitv for Damaaes or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act 111, which took effect on July I, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. jy~oClms. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life of each right-of-entry permit and any extensions thereof; comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

SI ,000,000 combined single limit per occurrence and include the following extensj~ns;

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12, ~ani~jon. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. ~lmppperor Offensive Use qf Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials1

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any govemmen~~

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of(a) any

hazardous substance, or (b) products or materials which (1) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (1,)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements ofgovernmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects ofany hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations ofLessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.

5
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee falls to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice ofdefault. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice ofdefault to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor’s satisf~ctjo~

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee falls to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs ofthe other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings ofany kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Bindina Effect All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation ofRights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights ofway and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to eater the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

8
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MEMORANDUM Cf AGREEMENF

BETWW4 THE

COUNTY OfMAUI

AND

STATE Of BAWAI’I

This MEMORANDUM Of AGREEMENT (“MOA”), ‘~ into an ddij~dmyot
An,~ 1 20jf, by and bitw~ the COUNTY OF MAUI;, * n~il~Ipej~ ofthe
~of~.1,,.,i, wlioee address Is 200 Smith Huh Stmct~ W~4h~~j Ha~IJ 96793
(‘COUNTY~, the STATE Cf EAWAI’I by Its D~ARTht~CfD~EN8E, wbnae a&kes
Ii 3949 D4~nd Head Road, Haredulu, Hawdi 96116 (‘~DOD”), and the STATE OF HAWAiI
by Its D~ARThlENT OP ACCOUNTING AND GENERAL SERVICES, wbaea ad~ha Is
T1-’4”~,bn ~1dhm 1151 Piescithowl 8trcet~, Hoanlulu, HawaiI 96113 rDAos~ (COUNTY,
DOD, and DAOS collectively ~R~d to an “Pmtias~.

The pupoec ofthin MOA Isle cooadbe lb. 4nl$Pm~i,f.Ij*~, ~dm4~
mel oae~mct1oo, ofHawaiI 8tc Thnar~ncy Oi*dxr 8km Wmnh,g System, to~berwith
bp~ovanmzts, equI~ancn~ ~41ftIss and apjsutesmiccs raI~ad thwste (~i~m and related
quipmmt~, ffauu~bont the COUNTY.

HawaiI Revised 8fr~,t (“lIRE”) p128-2 deUnes a “load o~il~_,Jan ~vfl d.SmW
to Includ, an ci~kmian created In aocunh,o. with ERS (~i~r 128 toP~,wdvii d4ns1,
fimeilcos In the COUNTY. Civild~ f~jnj~ Include dl those giovided pwmant to ERR
Ch.,t~ 128 whIch ~lud air mid w.inh~g seavIs.. mid c~n-.—~-Ji’.IJ~i~ ERR *128-3
povides fr the qpobitiuentofa DcpntyDImct~ ~r cech polItical ~dMdan. ERR *128.6
catabliches Civil D~u. powem mid providesbdeoction r~oatr~1 OfwiLp mid ‘~gi~

M~Utkmally, lIRE *128.11 emits the STATE mid COUNTY nw~dtyft,~ s~r flabIIft~y

coeme ofthe emplayineag or In dm p~.—ea~e ofd”tle,~ to lIRE Ciiqtir 128, except
In cues ofwilifid misconduct.

Tim DOD, DAOS, and the COUNTY, by n~uil commi1~ agree lejdi*1y mnag~ eff~
and projects imdmrtakcn to ~dflll the zaipondbllfty ihr the ~11’4mJ, nadnt~a,~, and cantrol

NOW THEREFORE, Incoaddeastlon ofthe ini~l cav-i~ mid premises bemi~,
—. the PstI.s do hereby agree as Zulows

APP~]X (1)
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1. DOD’~~~~,lbfljtJep

a. ~Ak1.~~h1 dat ofjaciposed locelicos fiw *ces and related eqnI~.ii~t,

b. Pattlcipate In macthigs with the COUNTY to dlacu.s ~m~pi~iacd sizw. aitan,

C. Submit liadep ofpreposod iran sites fiz zeview and ccn~KreXe.

d. 8e~ q~znprIa1iaoa fr than I~iaoJecm~ on behelfofthe COUNTY, and
wh~ anch a~lsii~ ~c ‘s-I. ~ai the deilgu aid canstmuctian ofthe
irons aid related .q4~t

FOR COU~T ~OU~D~S:

a. Tzdtlats aLlcaiiac Agm~n~it with the COUNTY width will aeWieu site
~ed& I~sfr~dath4 and ~w sWan dies.

f ibe Uoieae agr~~.-~ot oondjmjn,~ dhS3III~the 1h~~11, op~ijj
g aid m~1i~i.~ance ofthe slice. and icWrd eqnt1-..q~~ shell Include

I) DOD’; oi~stri~ti~ shell obtain arl&it.of.cumry pannit thr the
InstaIlstio~ ofthe skan aid m”Iated aqzd~*ncig at each slice she.

2) DOD dull i.~übw Its i~wto ~ocwe aid m~Inj.b~ duing the
ll~ ofeach dgI~-o$~y pairelt aid aity n~zsthemeof,
uunIhaaal~* g~er’I ~Wty lna~e cowing bodily Wwy aid
IlEuplitydmuage with limits ant lees thin $l,0O0~ml0 combined

(1) coi~actoi1 ildullity to co~ lidulilty ‘w.~ned andm~ the igle-of
adqpmini~ and ~2) dl nmaw.cetI z~be re~ijiked imkrthe
law., aidhienocs or nile. or egidmions ofa~ govancecatni
suttanity. AU d~dp~ ofhUlNaiM~* did nome tt
COUNTY, DaD, DM38, aid thin e’eotad sad ~uim.d ‘~aIa,
cmjdoyecswi spats es hl~Uhion~1 WiaW sad pre~dde that the
policy will notbe vaiw,1d cs”~—”& ‘qeeti, or.t~sI~r d~’np4
wIthout 30 dq,s’ pierwdU~ notice to the C~mmty.

3) DOD’s coatx~er slull~and aicuolse diii cue to im~ the
un. umowilag the than die dc~ sad I~public ~e d~ahg
the taim oftbdgbt-o$eutry paz~

4) DOD’s ca~d~ct~ chill maitece the cite, aim to a coa±tkn ttiit is
III1!at~~4litl7 ~I~to th which edsied pier to the
co~nwjç~n~ ofthe o 1~i~activity nadir emb dgbt-of.~t,y

AJ-flFiiI~,de~a~M IM~S43.12 dW -

Pap 2 ofS

Page 142 of 337



5) DODD Its offlc~ ~la~as~ qanti~ c~m~ogs, mid mdix,,
dial—with and j~Ii~ all applkab~e v.iii~s ~dtn~
rid., and rept’t~ ofthe Federal, Stab ~COUNTY
~veranim~, inp~f~g its woik at ask die.

2. COuNTY’. ianpobilhics

a. Td~1~, review aid ap~*ve the jzopoed location ofthe ilrmi sites

b. Auiat DOD in the cao~instj~m with she ownezi mid ~inmur.1t4~~~____

the than die approvale.

C. Piikipat. with DOD mid DM3S In the eltons final ancepimice piucase.

d. The COUNTY, Its ~ccrs~ employees, qci~s,~mid m*cci*raclcn
dial comply with aid n1la~ .11 applicable iwi~ i*dininccs, rules aid
reguldo.. ofthe Pedmal Stabs aid City pvarmnesis In per~*mhig hi than
— acdvhhe.

FOR COUNTY CONThOLLED SIThS:

c. Review mid ap,~w~e the construction plans jiovided by DOD thr the
Installation ofthe ihmis soil r.bied eqidpm~it

£ Giant DM35, DOD. and their eoiarictcts a loom. to Install, opeista, mid
~nhd~In thom aid related equlpineit on the sken she. appiovail by the

I. Issue rIglt.of.e~permits to DM38’ aid DOD’.~thrappioved
than

3. DAOS’i, mess thilows:

a. Pmvlde DOD ffwith W~J’~vsl services aid overviewooir4~jqin
support frthe bn1,k-.~lgn ofDOD skanprq~ecta an COUNTY
onotrollid than dime.

b Procur, the dedpcoomiftmuts, negotiate andi~the ceniuftm~’,

a~~ated fordds purpose. __

c. Oversee the dcdp~ blddeg, and ~rucdanplias ofthe work hi
accoz’t.,,ne with all appll~abb regulatory mqukcm~ Pamper. the
con~uct1cc c~acts andmthp~

... . — -
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d. When ovmse.liag dedgu end com~xtlmi ~lme. of~~r lb DOD
ken, end related eqt4pment

1) If. then ab Ii located en Stat..ownedpmpisi~ DAGS abel be
iqonslbie thr~ffl4en cu~n~ent (on WheifofDOD) Irib
then~m6State Dcpmiieng ofLend end Natural Resources.

2) DAGS’ ccienItm~s mel ooata~ai~ will ~oc ezi~t.of.entq
pennit ~r the Imbilallaroflb. siren and related eq”~mK
each then

3) DAGS shall respire Its varr4~. and ~a Eanmie end
miheale, diajug the liiofeach dØ~of.milry parraftazel say
-~lbceo~ wr~i~
covesing bodily lvjray mel prupesty~with limit. sat ltes
then $1,000,000 o~Incd single lImit pm oocwi~je aid
hwjodh~ the following estmzsiom (1) ~oia.~’.ulml liablli~to
co~ar llabth~~dimim6 dgbef.mthypmmlt and (2)
products mad completed eparsticea cover~ end all Ien~ui-~~. tint

be m~p~d uadcr the him, ~ALii~~t aries or regulations
dm~ gavrazimeatj e’4lwrlty. MIz’~dpolidcs olbaurmnce

tin COUNTY, Its dialed and aNaoh~d ~1fldul&
employees end agmat, as additlamil hmkedand j~rov1de tint lb
policy will sat be caracelad. ~mL..f~& ~e&or mmielly
~wIthout 30 day.’ prior wzllh1 mike to lb COUNTY.

4) DAGS’ coamaltenta mad oa,di~iutors shaft mahi,I~ and omiclie due

paNic me during the teemoflb.eu~yp~

5) DAGS’ coomitmits and~sz~ 611 ruso lb siren sib to a
cvmditkm tint Is p~thfly Ih~ifl~ to that which ~ked prkwia
the~lb ooetmutoñ sotIvfty~enb each rlgbof~
entay—

6) DAGS, its ofikais, employee.,~ccmnuftamas, conitsotors,
mad mbcoutractcrs shall comply with arid muls~ all applicable
~
sad COUNTY gowmmm~s In~Its work at each alien

4. l~iodIfi~tlmn. Acy extemiocs, changes or albi’Iiom to this MOA shall be
~
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5. I~i~ Anypty tD this MOA dull have the pdvIIep~ with or without cause,
to c~rel or annul this MOA at any ~equan ~it~nnuUoe given thfrly (30) dc’s In
advance~

IN W~FNESS THEREOF, the Parties hive usecuted this MOA on the day, mc’uth, and year
~dduOVL

COUNTY OP MAUL

RECOMMEND APPROVAL

~,___

ANNA FOUST
~yMan~arnuutoffi~
Mad Civfl~

APPROVE) AS TO FORM

CALEB ROWE
D~C~onCouj

STATE OF HAWAII
DEPARTh4ENTOP SE

APPROVED STOPOIQ,t

DARK .WONG
A4~g Oanad

STATE OF HAWAII
DEPARTh4ENT OF ACCOUNTING AND

APPROVED AS TO FORM SERVICES

State Conprollar

P.~5of5
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA1 16 Kahului School Park

THIS LEASE AGREEMENT entered into this ______ day of _____________, 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,” and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as “Lessee,” and collectively referred to as the “Parties”.

W I T N E S S E T H:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Kahului School Park, TMK: (2) 3-8-

007:041 (por.), more particularly described in Exhibit “A’, attached hereto and made a part

hereof; and

EXHIBIT II U
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the ‘Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereof~ and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Kahului

School Park, and the right of ingress to and egress from said Siren Site and Equipment. This

Lease shall not be construed to include the granting of any permanent rights, ownership, title, or

easements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.

-2-
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby oflicially designated as “Siren Number MA! 16 at Kahului School Park’.

4. Lease Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justit~ing a shorter period.

5. Additional Covenants. Terms and Conditions. Additional covenants, terms and

conditions ol this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

iN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to he executed

the day and year i~rst above written.

LESSOR:

APPROVAL. RECOMMENDED: COUNTY OF MAUI

.~___ ___ By -.-___________

ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPRO VEt) AS TO FORM
AND LEGALITY:

1f~ir~pi~
Dc ty Corporation Counsel
20 I 6-0309

MA1 16
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVbD AS TO! ORM:

/
Ml IA LS.VINCEN’I
Deputy Attorney General
State of Ila’~aii

MA1 16
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STATE OF’ I-IA WAIl )
C~~TY’iN~ ) SS.
~-out4TY OF HO~1bLuLi4)

On this 2O~ day of ‘Tu~j~, , 2OJ~, before me personally appeared
~ rn ~ c~j , to me’personally known, who, being by me duly sworn or

affirmed, did sdy ti4at such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

PrintNamc: V~c-ft,r,~ Tbm
My commission expires: ~ 2 2.0 lb

NOTARY PUBLIC CERTIFICATION

Doc, Date: und~-i~d ~+ 4-in~w, oSigijc~ #Pages: 2’-j
Notary Name: ___________________________ Judicial Circuit: flrct
Doc. Description: Le~ce, A ~ i~r

c3cen MA i)~ kd,~/u~ S~Jit’xl f~v~

Notary Signature: ________

Date: 7-20-201t,
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STATE OF HAWAII )
) SS.COUNTY OF MAUI )

On this _____ day of ____________, 20, before me personally appeared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

Description:

NOTARY PUBLIC CERTIFICATION
Doe Date # Pages:

Judicial
Notary Name: Circuit:
Doc.

Signature:
NoT~~
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SiTE SKETCH

DATE: 10/11/2006
ISLAND: MAUI
SITE NUMBER: 116
SITE NAME: Kahuiui School Park

LEGEND

Q Utility Pole
~ Fire Hydrant

MAI16 — Kdhuluj School Park

Due to overhead power lines new
siren’s location was adjusted.

8’ From Existing Siren Pole

18.5’ From Chainljnk Fence

31.5’ From Coconut Tree

New Siren Location was aligned
with Coconut Trees.

EXHIBiT ‘LA2

JReplacement siren
about 8 feet away
from the existing
siren 0

IiK 3-8-007041

Owner County of Mau~J__
Site User DPR

U
E

U

Ii IE
Sketch has no scale
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SITE LOCATION MAP

ISLAND Maui
SITE NAME Kahului School Park (116)
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COVENANTS, TERMS AND CONDITIONS

1, Right to Construct the Eauipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equinment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit ~B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectüw~ the Siren Site. If Lessor decides to perform any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperforming routine or necessary maintenance or operation of the

Equipment.

6. Ownership ofEquipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall rcmain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal ofEauionient. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Resnonsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act Ill, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course oftheir employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10, Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity cunently authorized by law or that may in the future beso

authorized.

3
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II. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof~ comprehensive

genera] liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractuaj liability to cover liability assumed under the right-of~entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. ~anitatjo~. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Imuroner or Offensive Use ofParc~. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all ibderal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any government~

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (1) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance invoLved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements ofgovernmental authorities; and (d) surrender possession ofthe Siren Site to

Lessor free of the presence or effects ofany hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part ofLessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period ofone (1) year.

5
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16. Removal upon Tenninati~. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. IfLessee thus to restore the parcel and/or

Siren Site to a condition satisfhctory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice of def~au~. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice ofdefault to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to ct~. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/A ndnient~ This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings ofany kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Comuliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force,

21. Binding Et~eç~. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation ofRig1. Lessor reserves unto itself thc full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease, Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights ofway and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result ofsuch entry shall be restored to a condition as near as practicable prior to

such entry.

S
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MKMORANDUM OFAGRmw~

UTWZL~ ThE

COUNTY OFMAli!

AND

STATE OF RAWAPI

This MZMORANrn,MOFAG~~ (“MoA”~,~i~mi this j~f hyaf
AA,.4 I 20J±,bysmd ___

Slid ofJf*wd~~h~ address Is 200 SouthHigh Sbcct~ W’flán,, Hawifl 96793
(COlJwry,, the STATE OP HAWAP! by Ita DEPARfl CF DEFgj~igp~ ~lii~ aIthwa
Is 3949 DI-nnn~ Houd Road, Hacolulu, Hawaii 96116 C’DCiY’)~ mid the STATE OF IL4WAfl
by I~ D~ARflj~j~ OP ACCOUImJ(rj ~JJ)~855yig~,~ad~
KaIifmo&u BuIhIi~ l1~i~~~~ 96~ (Wl),~og, (COUNTy,
DOD, mid DM38 collectivejy~*i~ loss “Pmt1.~

Tb. pespose ofthis MOA Ii tococ~ the Impbmmitjn1~, bc1udh~pi~.j~~
mid creutmc~ ofHawaii 8t~. Emcigcucy Outdo~ bmi Wss~ Syitwa, to~ath~ wIth
hupoyejngn,s~ eq4m~, ~l1kics arid qpwtc~teluted theseto rai~~ mid related
cqul~*amg,, UWOURbCW the COUNTy.

Hawaii ROvised St,i~~ (1IRS~ 1128-2 difln..a ‘lxii iipJ.-tj~ f~ civil daSois.”
to loclude ma s.~mnfratJma~4In mi~w~with JIRS~ 121 bp~ç~ clvii deSoree
fimotlems In the COUNTY. a,fl de~nie ~mot1css Incirele dl thee piovidedpw~to HRS
Oui~i~ 128 whIch lxlude. airmid w~njq icavlou mid C~m1..-~j~.it*~ fiRS ~12$..3
iiiovldes fr lb. ~polut~mi~ ofa D~uty Dlm~~K 8w mob pdftjssJ a*dJyIal~.~ fiRS *1284
o’libI1che~ CivilD~pow~ and piovides 8w dk~~tj~ri ~co~ otwmnlnp mid 4giids

Mdftkmafly, fiRS *12141~8 STATE midCOyi~.~ftm,a
8w death ofncl4ury to peicos, orprep~ d~g~ a ig~~ ____

ccani ofthe nplqme~ cnn thep~fc.~ ofduties~ fiRS Cbmite~ 12S~ macer
Inc~ofwilhibi m1scaadn~

The DOD, DM38, mid the COUNTY, b~ ‘~“inuj camimit, agree toJcli*Iy m~nag ~
and pejacta lmdengi~m~ to fidSil the zelporzdbilJty *rth. ilJwJ~~ln~ m~dc~
atmob wmi~, and devI~. a

NOW THEREpOp~, In c~di~~j~ctthe mutmil cov~ mid ~omjaes heieL~

AIt2Ug~j~ (1)
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1. DOD’ireapai~i

I. M-hiIaIn a list CIla~poead location. for drone ond reboed equlpmem~.

b. Pazticipij, Inusethip wfth the COUNTY shea thu.

c. Sutenit liednp ofpivp€j.~j thea sites (or review and concy~

~L Seth appiepris~ fir thea v.ioning jrqJe~ on bda1fof~ COUNTY and
whore inch qçio1iija~ are xn.de, find the dodgu and can.~uct1on ofthe
shoes and reLated~

FORC~y~ROU~ $ITh~:

a. InltI a táoeis. Agze~with ifs COUNTY which will addrei. die
~acmc lanai frndsth~ and newskei dime.

The LJaanee agman~ag aondftjna~~the In alhej~, -aj~
— and maheegs~e ofthe siren. and ‘elated eqnlp shell Inch~

I) DOD’. c~acim~ dali ablai~~ rI&~.of. yparmft for ii.
haifluijøii aithe shea and related eq~d~mia~ at each dr’ei she.

2) DOD chill rn~its~~and m.I%h~ during the
~
comp~eh~y gone’ej lihilfty hauonc covcjng bodily Injury and
l*lpat~~d.n~i~g with limits rat ha tha $1000000 ccmblesd

~) cu~mct~j liabU1~ to co~ ll.NIl~ linwued sador the right-o$
eaftypcrel~ aid ~2) dl nnair~ci~ n~b. reqW~d underthe
laws, ozdhsnce~ or rules a gidatjna~
antiunity. All ‘‘edpcH~ oflenrar, chill~e the
COUNry, DOD, DAQ$~ arid tb Ir~½v~~j and~~~4ali,

ada~~s addi binned aid provide that the
polloywW auth. canceled, ~mhi~ lqeed, orm~daJ~ d~Ipd
wIthout 30 ~s’ pear Ihi notice to the C~sngy.

3) DOD’s c~ractn~ dali and ~md~e due core to ke~ the
area nnrowdh1 the sitar sit. dew mid .afr bpub~ic me
the ~moftherj~~~

4) DOD’. cc~act.r than~the shea sib to a condition that Ii
inlwiantlafly dallwto that whidi edited pdartr, the
cammariconimit ofthe coniraclu’s actIvily~each
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5) DOD. Its omcera~~a~iti, c~am~ mid s~cc~t~
dull ccmip~’ with and sIh~ all appllcdul v~cnftnmic.~,
rides mud mBnl-qjtm~ atthe PWi~~l, Sw. ml COUNTY

2. COUNTr,~~~

a. Tdmlê, review and ~w~e the J~opa.ed location ctth0 elton sites

b. Amist DOD in the caoidjnatj~ with sitsc~mud a~nn~j~~____

the dion site Ippiovsl~

5. P~tlch~ with DOD and DAGS in the dress find ___

L lbs COUNTY, Its ~fficm~ a’qloyomi,~c.~and ~
~ ___

~
—mlvidca.

FOR COUNTY CONThOU~ SiTES:

a. Review mid i~m~the ~po,fibd by DOD thr the
~ofthe shmue and related cqudpm~

f Great DAGS~, DOD, and their caatmato~ a llama to Imiaji, opm~ mud
midatain arm mid tasted q4~nmu~ an the alien alias qprove~j by Ike

g. Issuexj~j~~0DAG3’ and DOD’g
elton

3. DAGS’ ‘ pesalwJt~~ vs es thflows:

a. Pnivkje DOD aiftwhj~ teahidcaj servicis mid evervI~ coesW~
support Sir the ~lma~t~ofDOD Ikmp,~ on COUNTY
ces~fl~ elton

b. Procun the~negoj~ mid~ethe cooauJw.’s

C. Ovorace the dulgi~ b4idh, endcmn~puma ofthe week In
aoo~with all ~Ucahb f5SUIltO~ ~the
cesmz&ec~mlmake p~men~

Pqa3of5
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d~ Wbi~ ovaie~i~g diigR cad ccns~ucuonpba~ ofveuk thr the DOD
áea,ead zdited aqdpm~

1) ifa thai site ii located CD Stat cwad~~, D*~OS dad! be
rqlouilblo 6w maLu1ft~a~eincat (on hcb4WcfDOD) fir the
sh~ firen the State Dcpamn~ ofLaid sad Natom~ Raaujge~.

~ DAOS’ caonft~ adx~a~will poo~aWu.of.~
permit 6w lb. lubflati~ alib, ion cad zelaad equlp at
uchi~

3) DAGS shall aqidr~ Its oc.dta~, adca~m~topro~ mid
1naLJ.h,~ dmb~bfl(bclc~ d mid a~

a~d
coyDd~ bodily b~uy mid with lludte lea
(bin $l,OOO~0oQ aambhic~ single I *p ~ and
IncludIng (be following eaaad~ (I)o~i~j 1WIU1~ to
cave &l~~sanmiedad~b feazypcimi~ ad (2)
paiduci. and c~n$~ cpaed~, coversaj an! all luinonce dat
aay be req.~4 im~liw% crdIii-~ er zulu crrquli~,
~

6w COUNTy, Its de~d and ~ohied
~pkyc.s aid~— addftJ~ Imindad lanuld. that the
pulley will not be cmanb,j, ~inL~.t~ Iipp~~
cL~dwIthag 30 deys’ pier wilue,, midce to the COUN’Fy~

4) DAGS’ c0anl1fal~b mid ccctE1cIa~, shill mid aig~l

dmfng the term ofthe l-miteyp~j~

5) DAGS’ coIanufa~ midasm,~ abill miu~ the thai site to a

caaStlaidat1I.ibatmjh~IhsiI,whlth~lat.dthe~caatzac~ ~

6) DAGS, its othain, anpk~ ‘I’~d. coionjz~ Ccn1mc~
ant aubcoj~~ shaft caizp~w1~ and sed~ sit qpflci~
~~ zulu and zaguI4~~ cfthe Federal, STATE
and COUNT? 5Ovunm l~per&mà~ its werk at each ske~

4. ~difi~~ Az~mgm~j~ cbmmca or iIie,-4j~ to this MOA shill be
agreed to by all a~ctcdpir~ In writing be~ b~anie~.~

page 4015
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S. 1~miIR*~ Any p~tyb this MOA shift bawthø pthilep with or without cm~ae~

advance ofsuch ~nwI~jo~

IN wm~ss THEREOF, the Paula, hive ~ecutcd this MOA on the day, mouth, and~

RECOM~q5~~ APPROv~

~___

ANNA FOUST

~I~Aouay

APPROVED AS TO FORM

cALEEROWS
Dep4co~c~~j

STATE OF HAWAPJ
DEPARITdEKrOFAPPROVE AS TO FORM:

STATE OPHAW~
DEPARfl~OF ACCOuNrflq~ AND

S~llor
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LEASE OF COUNTY REAL PROPERTy

Lease Agreement fhr Siren MA139 Hale Piilani Park

H ITS I I ASL AGRF FMLN I entcied into this day of 201

by and between the COUNTy OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku I lawaii

96793, hereinafler reI~rred to as “Lessor,” and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as Lessee, and collectively referred to as the “Parties”.

WITNESS ETH:

WHERFAS the Parties entered into a Mernoranddlm of Agreement (MOA) on April 16,

2014. a Copy of which is appended hereto as Appendix (1), regarding coordination and

implementation including planning. design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WI IFREAS, Lessor desires the instrument fbr this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a Lieense: and

WIlERl~\5 Lessor is the owner or manager of a certain parcel of land identified and

approved as a location fbr the installation, operation and maintenance of an emergency warning

siren as specifled in the MOA, which parcel is identified as Hale Piilani Park, TMK: (2) 3~8-

004:031 (por.), more particularly described in Exhibit “A’, attached hereto and macfe a Part

hereof~ and

rvu~T n ‘7 fi
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “Siren Site”, for the installation operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix I), to provide civil defense disaster

warnings and communication together with improvements equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereoP and

WHEREAS Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, I}IEREFORE, in consideration of’ the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “13” and “C”,

attached hereto and made a part hereof,

I. i~~~rpose of Lease It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. itof Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Hale Piilani

Park, and the right of’ ingress to and egress from said Siren Site and Equipment. This Lease slial I

not be construed to include the granting of any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminojpgy, The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as ‘Siren Number MA 139 at Hale Piiluni Park’.

4. Lease Term, This Lease shall become effective on the day and year first above

written, and shall continue in fill ±brce and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a pai’ hereof

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to he executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED COUNTY OF MAUI

By
ANNA FO~JST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

ILRRJIL L SIll PP I)
D~p~ty Corporation Counsel
2OI~.O3O9

MA139
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LESSEE:

S FATE OF HAWAII
By its Department of Defense

B

Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

MI HAEL S. VINCENI
Deputy Attorney General
State of Hawaii

MA1 39
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STATF OF hAWAIT )
CITY AM~ ) SS.
Q~itjry oF HON LLljJJ_)

01 this 2o~’ day of ~J~Jy~_ 2OJ~, before me personally appeared
r , to me personally known, who, being by me duly s~orn or

affirmed, did say t such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WI UNFSS WHEREOF I have hereunto set my hand and official seal.

Print Name: ~ Ic.. fz>~-’ i L... 7~,ry)

My commission expires: ~ 2 - 2OI~,

NOTARY PUBLIC CERTIFICATION
Doc. Date: _JL~k~.d....~1j~ ~~ #Pages:

Notary Name V~c&-~~ ~7~jy’~ Judicial Circuit: ~

Doc. Description: ~ Ajr’~em~n i~ 4~-
Sir-er) MJ\ I3~ HoJ~ PI•iic2ñ, P4rIc

Notary Signature: ~ 74J~nr-)
Date:
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STATE OF HAWAII )

) SS.COUNTy OF MAUI )

On this day of 20, belbre me personally appeared ALAN M.
Al~~KAwA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the Count)’ of Maui, a political subdivisjoj~ of the State of Hawaii, and that the seal
ati~xed to the ftregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and off~ciaJ seal.

Print Name:

My commission expires

Doc. Date: # Pages:

JudicialNotary Name: Circuit
Doc.
Description:

Notary
Signature:

L~t__

-6-
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SITE LOCATION MA

ISLAND• Maui
SITE NAME: Hale Piilani Park (139) ThK: 2 3-8-004:031

Ha o f~iiIani
Pdrk<14,

MeI~p I

I
PROPOSED SIREN
LOCATION.

DS~

II
_______________ I

~‘0

N0 500 1 000 2.000 3000Feet W..~fE
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PJaygratjr~j

County of Maui
TMK: (2) 3-8-004:031

~cant ScnJb~and
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DATEmME: 10/9/2006 9:05am
ISLAND: [1 KAUAI [JOAHU [x] MAUI [J MOLOKAI [J LANAi [1 HAWAII
SITE NUMBER: [~
SITE NAME: Hale Piilani Park

GPS COORDS. WORK TYPE IPRIORrrY ORDER ACCESS
N 20 46’ 51.424 [ x] N - Add New fr9fALTERNATIVES I x] Public Road [ ] Guardrajlg
W 156 26’ 47.605 [ ] E - Upgrade Existing (1 as the highest) [ ] Gates [ J No Road

[ I A - Choose Alternative I rifences
LANDOWNER PERMIT
TMK: 238004031 [ ] Streets/ REQUIREMENTS
Name: County of Maui Right of Way [ None
Address: 700 Halia Nakoa Street Unit 2 Wailuku 96793 1 x] Park [ ] CDUA
Phone: 270-7626 1 3 Public [ 3 SMA
Contact Person: Glenn Correa or John Buck ~Jfrivate
VEGETATION SOIL TERRAIN dURROUNDING LAND USES
[x] B-Bare~ [ j SA-Sand [xJF-Flat [xj R-Residential [ J I-Industrial
[ ] G - Grass [ I S - Silt [ I SL - Sloped [ x] V - Vacant Land [ I S - School
[ j T - Trees [ xJ C - Clay [ ] ST - Steep [ J AG - Agricultural [ x) PK - Park
[ ] S - Shrubs [ ] CO - Coral [ J CO - Conservation [ J PS - Police Station
[ J Other [ x] R - Rock [ 3 C - Commercial [ I FS - Fire Station

LI Other ( 3 H - Hotel [ I HO - Hospital
VEG. TRIMMING ANTENNA TYPE POLE TYPE I] GC - Golf Course
[ J Yes [ JO-Omni Ix] 82
x] No lx] Y - Yagi to Puu Nianiau, N: 20 46’ 43”, W: 158 14’ 51” I

SIREN! SPEAKER TYPE I UNIT COUNT LANDMARKS I DISTANCE
[ J MODH 30128 ( ) units [ I DSA 117 ( ) units 38 feet from NOAA infrastructure
[ I MOD 30248 ( ) units [ I DSA 121 ( ) units 8 feet from chain linked fence
[x] MOD 6024H ( 1 ) units [ I MOD 6048H ( ) units 116 feet from closest basketball backboard
J Other ( ) units 357 feet from residence directly across field

UTILITY Electrical Connection toi Coor~nation w*h from site
[ xJ Solar Energy [ ] Kauai Island Utility Corporation
[ j HECO [ I Hawaiian Telcom
[ J HELCO [ ] Oceanic Time Warner Cable
[ I MECO [ j Other (specify)
FIELD NOTES
Siren originally sited for Kihei Commercial Center is to be located
here at Hate Pi’ilani Park. Site near NOAA infrastructure, on the far EQUIPMENT ORIENTATION
(east) side of the park from the parking lot, behind the basketball P/s. Indicate which equipment to be salvagec/~ whore
court. Cabinet to face the residences (west). Soil: Waiakoa to be salvaged, and whom to be salvaged by.
extremely Stony silty clay loam up to 33 inches deep, bedrock
beneath. (NRCS 1978) Onsite conditions may vary.

IThe 2010 tax records show that this parcel is owned by Coui~i~iJ
~ui. I

All electronics, mechanical relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Attn: Assistant Telecommunications Officer
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Exi-IlBir B
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(i’i~o~.E .E~y4TIa~4 MOD 6024
~E!3’ O~N ~uIqs~—
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; ., .

t%a
~I4~

3 Dfl’AIi. - BA8~ PtAT~~
£19 ~

1 ~: R~a

tlq ~
— I-~

~ (-ci

~4:;z~ 16 active
fr~~Ies to~aI

Cl ~LI
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b

module
(of 6 modules total

WI a. *~i..
~C ~I DClIO

I State Civil Defense

POLe~v T~ON. WB~ A2~ ea~

Siren Type MOD 6024
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COVENANTS, TERMS AND CONDITIONS

I. Riaht to Construct the Eauipme~. Lessee may construct and znaünain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not Hniited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equipme~, The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. ~ Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all neccasajy repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Dam~g~. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems,

Lessee shall, at its sole cost and expense, repair, restore and reconstnict that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectina the Siren ~ IfLessot decides to perform any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance, Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperforming routine or necessary maintenance or operation of the

Equipment.

6. ~wnershjp ofEquip~~. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereofupon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal ofEciuiom~. IfLessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justif~’ing a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. ResDonsjbjljtv for Damaaes or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act Ill, which took eflbct on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course oftheir employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, arid Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the fluture beso

authorized.

3
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I I. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof; comprehensive

general liability insurance covering bodily injury and property damage with limits not less then

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractuaj liability to cover liability assumed under the right-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations ofany

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Samtation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Imnyoperpr Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use ofthe parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. ifazardons Materiaj~. Lessee shall at all times, at its awn cost and expense,

comply with all Ibderal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the figure subject to any govemment~

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements ofgovernmental authorities; and Cd) surrender possession of the Siren Site to

Lessor free of the presence or effects ofany hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations ofLessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof for a period of one (1) year.

5
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16. Removal unon Termination. Upon termination or cancellation ofthis Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all coals and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

I) Notice ofdefault. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice ofdefault to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfacijon

within fifteen (15) days ofthe date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Comulianee with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Bindina Effect~ All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, offIcers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights ofway and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct,, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result ofsuch entry shall be restored to a condition as near as practicable prior to

such entry.

8
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA145 Keokea Park

THIS LEASE AGREEMENT entered into this ______ day of _____________, 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Flawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,” and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Ilead Road, Honolulu, Hawaii 96816, hereinafter

referred to as “Lessee,” and collectively referred to as the “Parties”.

WTTN ES S ETH:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument ftr this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 340.020 and 3.40.040, instead

of a License; and

WHEREAS. Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA. which parcel is identified as Keokea Park, TMK: (2) 2-2-003:031

(por), more particularly described in Exhibit “A”, attached hereto and made a part hereof; and

EXHIBIT ~ U
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereol; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, TFIEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits ‘A’, “B” and “C”,

attached hereto and made a part hereof~

I. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment. facilities and appurtenances

related thereto (hereinafter retèrred to as the “Equipment”) in the Siren Site within Keokea Park,

and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not

be construed to include the granting of any permanent rights, ownership, title, or easements in

the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the equipment,

Page 201 of 337



3. Igri~i~ol~g~ The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as “Siren Number MA 145 at Keokea Park”.

4. Lease ‘Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justing a shorter period.

5. Additional Covenants, ‘I’erms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR;

APPROVAL RECOMMENDED: COUNTY Oh MAUI

~ By .~

ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVEI) AS TO FORM
AND LEGALITY:

Dc ty Corporation Counsel
2016-0309

MA145
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By
VERN MTYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

/
MI HA S. VINCENT
Deputy Attorney General
State of Hawaii

M4145
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STA CE OF HAWAII )
CiTy AATi~’ ) SS.
couNTy OF HDNa.~ L ~)

O~n this 2O~ day of cju 1y —, 2OJ~, before me personally appeared
v€r’r~ , to me’personally known, who, being by me duly sworn or

affirmed, did s~y ~tWat such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

~12~1
Notary Public, State ol 1-lawaji

Print Name: V IC+Pfl(? ~l~1fl

My commission expires: Q- 2-20/1,

NOTARY PUBLIC CERTIFICATION
Doc. Date: ~irr.kkd Ltf ~1)~j #Pages: 24
Notary Name: ~ T~r.i Judicial Circuit:

Dcc. Description: ~ r € e~~M * 1~ r

S~pe~MA ~ ~ Pc~r-~ç

Notary Signature: ~ ~y~-y

Date: ~2..D—2c~
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STATE OF HAWAII

COUNTY OF MAUI
)
) SS.

On this _____ day of __________, 20. before me personally appeared ALAN M.
ARAKAWA, to mc personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to he the free
act and deed of said County of Maui.

IN WITNESS WHEREOF. I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

Doc. Date:

Notary Name:
Doc.
Description:

# Pages:
Judicial
Circuit:

Date:

Notary
Signature:
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DATE: 10/12/2006
ISLAND: MAUI
SITE NUMBER: [~ ~J
SITE NAME: Keokea Park

SITE SKETCH

~EXH1Brr”A

To
Wailuku

Maui Parks and Recreation

SITE MAP#2o9
Keokea Cinter & Park

Overview and Parking
TMK# 2-2.Q$; ~1

To
Utapalakua
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SITE PHOTOGR~p~~

DATE: 10/12/2006
ISLAND: Maui _________

SITE NUMBERJi~15 1
SITE NAME: Keokea Park

[PHOTO 11 ‘roposed siren site facing west towards Kula,

[~OTO 2 ~ roposed siren site fa..,. .~ south.
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DATEIflME:
ISLAND:
SITE NUMBER:
SITE NAME:

B-Bare
fxJ G-Grass

j T-Trees
I S-Shrubs

I I Other

0 - Omni Sinclair orequ1[xJH2
~

KeoI<ea Park was chosen for the new Kula Hwy/ Maukanani Road,
Kula siren; new site to be in park, near upper 3-car parking area,
behind community center building; cabinet to face comfort station
(west); need to tone for underground utilities, free of wires, trees;
site address is 218 Lower Kula Rd, Total Parcel Area is 6.7 acres.
Soil Type: Kula loam up to 54 inches deep weathered andesite &
basalt beneath (NRCS 1978). Onsite conditions may vary.

6 feet from 2nd concrete pillar
38 feet from community center building
23 feet~~~~wooden fence parallel to driveway

5 feet from concrete drain “box”
3 feet from wire fence

475 feet from soccer field goalie box
64 feet from comfort station

~
to be saIvagec~ and whom to be salvaged by.

all electronics, mechanical relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Attn: Assistant Telecommunications Officer

10/12/2006 l1:45am
[]KAUAl [IOAHU [x]MAUI [IMOL0KAJ [JLANAI [IHAWAII

Keokea Park

i~4x~dd~”
I IE-Upgrade
r i~

Existing (1
1

Public Rc...3
[x] Gates

1 ~.

“sly,

I No Road

- Right of Way
[x]Park2 ~[xJ Public

___________ ~ I 1~

€1 SA -

[xl S-Silt
[1 C - Clay
Ii CO-Coral
[xJ R-Rock

I Other

I l~.. a
I CDUA
I SMA

Lxii- - F, it
I SL - Sloped

[1ST-Steep

• I Yes
~cJ No

[x J R -r”es..~ential
V-Vacant Land

x J AG - Agricultural
CO - Conservation

[1 C - Commercial
[I H-Hotel

I GC - Golf Course

[I MOD 3012H() unit
[1 MOD 3024H ( ) unit
[xJM0D6024H (1)unit
J9~her

[JI •~.~jj

S - School
[x] PK-Park
[] PS - Police Station
[J FS - Fire Station

HO - Hospital

]DSA 117 Qunit~~~
I DSA 121 ( ) units

1M0D6048H ( )unit
units

[xl Solar Ener~T
[1 HECO
[I HELCO
[1 MECO

Kauai Island Utility Corporation
Hawaiian Telcom
Oceanic Time Warner Cable
Other (specify) ___________________
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COVENANTS, TERMS AND CONDITIONS

1. Riaht to Construct the Eauipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses,

2, ~qjprn~t, The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. jLandiyi~flten~nce of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. ~ Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectina the Siren Site. If Lessor decides to perform any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance, Lessee shall not unreasonably prevent Lessor

from performing such work, provided, howevez~, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperfomiing routine or necessary maintenance or operation of the

Equipment.

6. Ownership of Ecuinment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereofupon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement ofthis Lease.

7. Removal ofEquipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justiI~4ng a shorter period.

8. AssIgnment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Rest~onsjbjjjty for Damages or Injm~. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b, Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

I 0. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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Ii. insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractuaj liability to cover liability assumed under the tight-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations ofany

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitatiofl. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Imuroper or Offensive Use of Parczej. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materia~. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation ofany hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site fbr any activity involving the storage, use or distribution of(a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation ofthe Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements ofgovernmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects ofany hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier tcnnination of the Lease without limitation.

15. Termjna~jp~ or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part ofLessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof for a period of one (1) year.

5
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16. ~nioval upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incuired by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Arnq~dmentg This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Compliance with Laws, Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafler be in force.

21. Bindma Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Rcservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights ofway and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result ofsuch entry shall be restored to a condition as near as practicable prior to

such entry.

B

Page 219 of 337



MEMORANDUM OF AGREEMENT

BRTWW4 THE

COUNTYoa~wn
AND

STAU OF HAWAPI

Thu MEMORANDUM OF AGNUMENT (“MOA”), sutmid lmo mi die1k~ deyat
Ao.i I 20~ by mid h.w..i the CCWJN’IT OFMAUL a n~inli4paj p~of~

stid ofHiwati, whoec adthce. 1.200 SouthHigh SbccI~,~HawaIi 96793
(‘COUNTr~ the STATE CF HAWAfl by Ii. DEPAR1N~rrCFDE~s~~ wbae ad&e.
Ii 3949 DIn~nd Heed Reed, Homiuidu, HawaiI 96116 (“DOIY), smi the STATE Op HAWAfl
by I~ DEPAR1NENT OP ACCOUNTING AND O~ERAL SERVICES, wliwa ed~heei Is
~n1m4’n~ ~ifl~i~ 1151 Pmiebbowl Stmei~ Hamoluhi, HawaiI 96113 (“DA0S~ (COUNTY,
DOD, mid DAGS collectively Lc~4 to ec

The peepaic ofthis MOA Is to cocr~e the InipIpn~iitflui,j, ~Ind~gp~j~g, ~WIin
mid c~mctbn, ofHawaiI 8~. Emm~micy Oimdocr Shsu Wa~u1.g Sy~gmi, to≠crwfth
~

Urcoghout the COUNTY.

Hawaii Revised Statutes (“NRS’~ p128-2 ~bflm a ‘Ieee! esr’ilI_4Jm~ for civil de~W
to Include an org”'~’en created In a~~cwd.~~ee with flEEOi~ 121 to pm&~ civil~
i~mdkee In the COUNTY. Civil d~efmwtlcma Include all theee provided piisam~ to fiRS
Ciui4~. 128 whIch hicludee air mid w.mL~g services mid c~n ~ RES ~128.3
provide. ~ the ~pab__eutofaDcatyD4jm~ for emib palitical md~dMaic.j. fiRS *1284
ciudiflthe. Civil~jepu~ mid provides for ~rcctiou crcc~,tz~4 ofw~p and ldajal.

balidthedevleestobeuiej

Addhhmally, lIRE *12841 the STATE mid COUNTY In~Jty foan~liability
for deh ofar I4wyto perma~s, crpftpmtyd~g.~~~ nla~~~j~

come ofthe mnplcymant or lathe p~6..•—Iiwe ofd’1ic,~wm~to fiRS (!h~ US, mice~
In cues ofwfllftd mh~4ua

The DOD, DAOS, mid the COUNTY, by “lutual oci,wa~, ~me tojohely ‘n~npg~~
and prqjects uadcxtakcn to fidSil the rcspcndblflty bibs aflatiar,, maL.i-,,~ and a~ol
ofsuch w”Tiip mid devices.

___ NOWTHEREFORE,Incamaidereticoofthemutualcovmi~amidpremisesbm~“‘.de, the Patti.. do hecby qzee as follows

APP~~fl (1)
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1. DOD’srep~anjbjlftles

I. M~-~*ln alit&pmpo.d locations fer shone mid misted eq4~t,

b. Pctlcipsts In meithigi with the COUNTY to dlicmsjsupaud siren thea

c. Submit flathip ofproposed siren sites fes review and conam’mioe.

d. Seek ipprv~aIa1iaas fin ekmiwandng~a4e~ce behalfofthe COUNTY, and
whe(ssuch~oprlstjonsd~landonci~jQnQfth.
simon -~ rebmd oq4~~a

FOR CO1fl~~T C~flIOU~D SUES:

0. Iiñtiste a Liomue Agi~—’~ with the COUNTY whidi will aikbeu site
flcimuesfrmd~andncw,~~

The Linen.. aW~aencutooadj,j~ of&oc.. *rthe b~II.t4~jj ~Jtj,,,
z~ii~ and m~n.eofthe sirens and related quIpmm~ dedi 1nch~

1) DOD’s CUntI~tlK shell obtainarIj*.cf.m~y permit*r the
Instaflaticin ofthe siren and related .q4~.-t ~ cmii siren site.

2) DOD shall xeq~ its ~‘~-4~-~bto pro~ mid m.I~tJ,1~ dmhig the
life clench dgbt.o$en~y peemit mid ryext~
COthja~h~C.Iv maul 1.h5jq~bm~.~bodily h~iuy aid
prcpia~~ 4imqp with limits ant loss -~ $1,000,000 combimid
single limitpotoc~.and b~u~U~ fellowlng mc~deni:
(1) centmctuil li~iflj~ to ~
cntyp-n~l~ mid ~) all im’-onn, that mcybe requlr.d imdcr the
laws, m~IIn..~n~ c~ rule5 or regeledneis ofai~~

COUNTY, DOD, DM18,~their dented mid wIat~d c~du1s,
mnploysesmei agents U addhL1mi b~d mid provide that the
policy will restbe canceled, ~“-q4 lapsed, otmatedally ‘~‘-igid
wldesut 30 days’ prior~U~nat1ci to ~es Coonty.

3) DOD’s Costaat~r shall ~
eras anrxe’~idhig the siren site coot mid safe ferpublic one doting
the ~m ofthe rigin-cf entry permit.

4) DOD’s oastr,~ot& drafl i~, the sken site toe co~thai ibm Is
iub.’-dafly~ilwIo th ~tich existed ~aicrlo the

u~~md ofthe oost~.ab~’s anilvib imder each dgin.of-cniiy

*d~~hlOAi43-ft .~ -
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5) DOD. i~offlcs, ~k~’esi~ sg~s, c~ra~cig, .ed isio~i~m
duaft c~np~’ with and~all app&abJe s~ulfs aidln~
mime ~d r.1~1a4~mI ofthe P.dcnd Stite and COUNTY
~Vtwu~la in p~f~m~1ag its -~ at cidi sian die.

2. COUY’s1ø~.jbflftj~

a. ldadf~r, review and ~~tt~e ~*opoeed location ofthe Sian sites

b. Aidat DOD in the cocidicatbi with site owmei~ and onnimu~ ~____

tbe*andieappgowj~

c. P~tl4~ with DOD aid DM18 In the shons firel Zceptance piuc~.

d. The COUNTY, Its efficain, eq~luyoc., a~, c~wd~j~s, and mibcoatractnjs
diali comply with aid meth~ all app’~cabb sati~ ~dii~inçq1~ mime aid
ieg.da*kms atthe Fodaiul, 8~aid CI~~In~Its Sian
—~tiVhkL

FOR COUNTY CONTROTIVn SITES:

a. Review anda~c the ca ~onplan. povided by DOD thr the
h~.Ih*~ ofthe .hom aid r~d eqidpaieat.

L Grant DM18, DOD, aid~r gxactota a Room. to Inets8, opaiat~ and
Tw~in ikans aidnIdeqidpineit an the shen dime approved by the
Come.

g. Isom mlgie.of.catrypaimjis to DM18’ and DOD’s~ frappreved
Sienikea.

3. DAGS’ responsibilIties

a. Provide DOD ffwith te~w.lcaI ewvIoes aid ovaiview auoedL-iq,j
~st ki~ the bsqk”~q1i,n ofDOD skanp,*ct. an COUNTY
ome~mfled Sian

b. Pinawe the disfgncoomft.zzts, ae~aIke. and qp~e the oc’~iI~’~
he, piap~ the design~and make p~ms idng ~n4ng
ap~d~ir lids pespome.

c. Ovunce the design, b~dd1ng. mid ouminacijan phesms otthe wash In
1OOU~L1~ with all applicable regulatory requlimum Prepar, the
con~anc~and make p~mmi~

im~-~~~
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d. When ovuieming disign end coes~ctionpIe~ of~rkfr the DOD
ard related eqtdpment

1) Ifs shari site ii loced en 8~e~ djiu~arty~ DAOS shall be
rqondblekr ~~wilHl4en eni~n~ (on bibifofDOD)~ the
shari fiarn the State Dcparmn,ent ofLaud end Nena! Resoorces.

2) DAOW cceindtar~s and oeata~s will ~soc ar1~itof-autry
parnth ~r the hn~”.1lenafihe shari and related eq’wIpin~ —
eenhiIrensi~

3) DAGS shall re~e Its vaenil~s and ~i.g*jzsto jan~r~
m~hdL~ ~Iug the 11th ~fc.sh dg~.of.ariizy parrult arid m~
—~ thar~ b~H~~
oovejn~ bodily b~ary and ~arty ~ni~with Units eat lees
then 51000,000 oauiblagd ~_Is ihalt per oo~1n.ce and
h~ludhig the fedlowing estarulae. (1) ~u~’.’i~ ~dlhyto
cover ilaUlky ‘a~ namer thed~es~iyp~ and (2)
pr~hais — coniplatarl operstices covcr~ and all hw~~w~m ~t

be xe~d~d mdcr a~. laws, cr&~u~ocec~ inks or esgulodoes
ofarmy sov’~h~J~~. AllJi~-4pofl~ ciks~.
alariln~the COUIiIY, It. dested and a~okth~~ efficlaji,
aumployec. end igmsts en addhicuil lems~d and povide that the
policy will eat be canceled, tq1mL~-& lq~.ed, or merbliy
ch~ed wlthoat 30 dqV pier ~mIu~ anile. to the COUNTY.

4) DAGS’ caniuftani. and cen~actars dull m.L.111u end ~rcie. this

peNis me ~hugthe t~ofthecf~yp~

5) DM18’ comnitar~I and~shill r~i~ the shin sib tea
condition~Is ‘i~iiI1y ~“1ar~u, 11 which arddplarto
the~ coatractosi a~Uvky~~~ rlgbo$
~,—

6) DM18, its officars, aropk~’ees,~ cconuhar~s, cn)~-*es,

and mzbcontacte.s shall~with and arsl~ aft q~Hvg~e
V~’~o~ ~‘tlaii~ ruin arid jmg~ihtfrm~ ofthe Pedeia), STATE
mud COUNTY gavcrmn*~i, In peL~~~L~ It. wash at each share

4. h~lifi’~ Army extensiocs, chaspes or shmallonsto thl.MOA shall be
agreed to by all aftbcied parties In weldeg beIb.~ being arteken.

____ -——
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5. Tatmhis~ion. Any patty to this MOA shaD have~ privIlege, with o~ without cause,
to cancel or annul this MOA at any time upon wdtten uctice given thirty (30) days In
advance ofsuch t~n~hia~f0~

IN WFTNESS ThEREOF, the Parties have ~cecuted this MOA on the day, month, and year
m~,tonod above.

RECOMMEND APPROV~

COUNTY OF MAUI

ANNA FousT
EmergencyM-’-g~ut Officer
M~ Civil Ddmse Agency

APPROVED AS TO FORM

CALEB ROWE
Dq~Co~onCou~

APPROVED AS TO FORM:

Deputy Attorney General

APPROVED AS TO FORM:

~
Deputy Attomey Gen~

Page5ofs

STATE OP HAWArI
DEPARTMENT OP ACCOUNrT~i AND

iCES

State Comptoller

STATE OF HAWAII
DEPARTMENT 0P1

A~u~ti
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA 146 Haliimaile Park

THIS LEASE AGREEMENT entered into this ______ day of _______________, 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as ‘Lessor, and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as ‘Lessee.” and collectively referred to as the “Parties”.

WITNESS ETH:

WHEREAS. the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 340.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Haliimaile Park, TMK: (2) 2-5-

008:001 (por.), more particularly described in Exhibit “A”, attached hereto and made a part

hereof; and

EXHIBIT ~
Page 225 of 337



LF~ 4° 9~ 868d

16 JUL18 ~8:29

STATE OF HN(1AJ
C~VlL DEFENSE



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “13”, attached hereto and

made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof.

1. ~ It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Haliimaile

Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall

not be construed to include the granting of any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location fbr siting of the

equipment.
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3. I~ininolo~. The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as Siren Number MA146 at Haliimaile Park’.

4. Lease Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants. Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense fbr the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

___ By —______ ______

ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

JE~,PIIE’L. SIJEP> RD
I)dpijty Corporation Counsel
2() l~O3O9

MA146
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LESSEE:

STATE OF HAWAII
By its Department of Defense

By________
VERN MIYAGI
J—Iawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

Ml A~LS.VJNCENT
Deputy Attorney General
State of Hawaii

fr14146
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STATEOFI-TAWAJI )
C~TVMb )SS.cui1c’iy OF Hc~Jn11~ A

On this 2~ ~“ day of \TU ly , 2Ol~, before me personally appeared
\J€r-n M’1 ~q , to me ~ersonalIy known, who, being by me duly sworn or

affirmed, did sa~1 thlit such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name: V, c Izry~ c~ ~To rn

My commission expires: q -2—2o/~,

Doc. Date:

Notary Name:

NOTARY PUBLIC CERTIFICATION

Doc. Description:

L1rcb14?CJ af -)jm€ 0f≤~~-~~ #Pages: 2R

i-~i~ci. Tori’ ‘~1 J

A—a re~n~r,i -I~ -~ r
5~cen M/~ ~ Ha[~rnojje.. Po~rk

Judicial Circuit:

Notary Signature: ))~4~L~4~ ~
Date: 1-26-201L,
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STATE OF FIA WATT )
) SS.

COUNTY OF MAUI )

On this ______ clay of ____________, 20_, before me personally appeared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter: and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:_______________________________________

My commission expires:

— NOTARY PUBLIC CERTIFICATION

Doc, Date: # Pages: ___________________________

Judicial
Notary Name: _____________ _________ Circuit:
Doc,
Description: ________ _______

Notary
Signature: _________________________________

Date:

-6-
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SITE SKETCH

DATE: 10/12/2006
ISLAND: MAUI
SITE NUMBER: [~46 1
SITE NAME: HaIi’imaile Park

LEGEND

© Utility Pole with Light

TMK2-5-8: 1
LANDOWNER: COUNTY OF MAUI
SITE USER: DEPT OF PARKS
AND RECREATION

EXHIBfl’” A

PHOTO 1 Siren

Multi-purpose
F~id

approx 280x310

Baseball
Fie4d

approx 280

Public Toilets

Parking
Spaces

~~MZaEnd RecreaUonL SITE MAP #206

HaIlimaile Park

http !/www maulcounty govIparksIresoucesfVislo2~HaIjjmajIepa~~f ~and ParkingTMK# 24.08: 01.06
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SITE LOCATION MAP

ISLAND: Maui
SITE NAME: HaIi’imajle Park ~J

4 •:..
/~ ~.,.

0 500 1,000 2,000
W~E
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DATE: 10/12/2006
ISLAND: Maui _________

SITE NUMBER: 1146 7
SITE NAME: HaIi’imaile Park

I ___________________________
PHOTO 1 1 Proposed siren

~T° 2J

SITE PHOTOGR~pH~

—I __

roposed siren site L
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MA146 — Haliimaile Park Siren

LAT = 20 870203

,~ LONG = —156 338931
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15’ From Guard Rail
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DATEITIME: 10/12/2006 8:30am
ISLAND: ~E~UAI [ ] OAHU [x] MAUI [1 MOLOKAI [1 LANAI [1 HAWAII
SITE NUMBER: 146
SITE NAME: HaIi’imaile Park

N205212.821 [x]N-AddNew ______________

~as the highest
_______________ Gates I Guardrails______________ No RoadW 156 20 20.191 [1 E - Upgrade Existing

1 1 Fences11 A - Choose Alternative

TMK: -~ 225008001 [ ] Streets!
Name: County of Maui Right of Way J None
Address: Makomako Street [ x] Park ] CDUA
Phone: 572-8122 [ xJ Public [ ] SMA
Contact Person: Willard Asato District Supervisor I Private
~1M~~ ~~
[ ] B-Bare [ ] SA-Sand [ ]F-Flat [x R-Residential [ I I-Industrial
[ x I G - Grass [ ] S - Silt [ x] SL - Sloped [ ] V - Vacant Land [ ] S - School
[ ] T - Trees [ xj C - Clay ( I ST - Steep [ ) AG - Agricultural [ x] PK - Park
[ J S - Shrubs [ ] CO - Coral [ ) CO - Conservation [ ] PS - Police Station
[ ] Other [ ] R - Rock [ ] C - Commercial [ ] FS - Fire Station

L Other F ] H - Hotel ] HO - Hospital
~ ~~~ I ] GC - Golf Course
I I Yes I jO-OmniSinclairorequ [x] H2
~ x] No [ x ] Y - Yagi to Puu Nianiau 0 - Other
~~
[ ] MOD 3012H ( ) unit [ ] DSA 117 () units 3 feet from concrete pillar of wooden fence
[ x] MOD 3024H ( 1 ) unit [ j DSA 121 ( ) units 7 feet from chain linked fence
[ ] MOD 6024H ( ) unit [ ] MOD 6048H ( ) unit 55 feet from green annex building

] Other ( units 13 feet from nearby utility pole
~ 83 feet from light pole near basketball court
x] Solar Energy [ ] Kauai Island Utility Corporation 68 feet from telephone booth

[ ] HECO [ ] Hawaiian Telcom 72 feet from corner of gymnasium
[ ] HELCO [ ] Oceanic Time Warner Cable

MECO [ ] Other (specify)
~,-

Site located near basketball court/gymnasium parking area; siren
pole needs to be buried to the depth of at least 10 feet; concerned~ -~..

about slope; do not disturb landscaping (Croton); careful with Pis. Indicate which equipment to be salvaged~ where
installation— there are overhead lines; need to tone for to be salvaged~ and whom to be salvaged by.
underground utilities; cabinet to face chain linked fence (south).
Park is 5.8 acres. Soil Type: Haliimaile silty clay up to 65 inches
deep (NRSC 2003). Onsite conditions may vary.

all electronics, mechanical relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 Diamond Head Road Bldg 90
Attn: Assistant Telecommunications Officer
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Eauipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering) construction1

alteration and maintenance costs and expenses.

2. Equinnient. The initial installation of the Equipment shall be comprised of a solar

powered siren attached toa composite pole as shown on Exhibit ~8. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessary repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHiBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected ticilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectina the Siren Site. If Lessor decides to perform any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperibrming routine or necessary maintenance or operation of the

Equipment.

6. Ownership of Equinment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereofupon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal of Eauin~ç~ If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and)or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Responsibility for Damaaes or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act 111, which took effect on July I, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or ixjury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future beso

authorized.

3
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof; comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(I) contractuaj liability to cover liability assumed under the tight-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations ofany

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitati:gn. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Imyroneror Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production1 storage, sale, disposal or transportation ofany hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materiaLs which are now or in the fi1ture subject to any govemment~

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (1,) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier tennination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements ofgovernmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects ofany hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part ofLessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof for a period ofone (1) year.

5
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice ofdefault. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice ofdefault to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award ofattorney fees and costs against any third party in any

related litigation.

19. Aareement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

arc no representations or understandings ofany kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Bindina Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights ofway and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result ofsuch entry shall be restored to a condition as near as practicable prior to

such entry.

8
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MEMORANDUM OF A

AND

SETWW4 TRE

COUNTY OP MAUI

STATE OP HAWAII

1~s MEMORANDUM OP AGREEMENT (“MOk”), am~ Into on ~s jfrf~diy of
A~ 1 2Ojf, by sad beLwe~ the COUNTY OP MAiJI~ RmRtj~j~1j~oftim

8IaI~ ofHawaii, whoac address I. 200 South Iligh Street~, Wailn&~ Ihw.JI 96793
(‘COUNTY”)1 the STATE CF HAWAiI by ft. DEFARThf~rr CF DEFENSE, ‘abac akbem
Is 3949 Dlmicmd Heed Road, Honolulu, Hawaii 96116 (9)OD’)1 sad the STATE OF HAW~yj
by lb DEPARTh1EN? OP ACCOUNTiNG AND GENERAL SERVICES1 whose ad~bc Is
~~1.n4m11hn ~‘~~‘m 1151 Pmacl~owl Sttect~ Honolulu, HawaIi 96113 (“DAOS~ (COUNTY,
DOD, sad DAOS collectively i~dto “Ps1ls~’).

Tim pupose ofthis MOA Is to ouucJhIi~ ~ tn~4~~w~~‘d~i~pi~ d.jg~
sad camtructhm, ofHawaii Sacs Ems~mmy Oi4doa~ Shwa Wiinlmg Spaces, toether with
lmjm,vcmeuts, a~i1~q~ ~ftftics sod sjçwtcimiccs nI~ed th~eto ~kum read relacd
cqulpucnr), ~cuglmut the COUNTY.

hawaii Revised Statntii (“ERS’) *128.2 dsfles.a “local cggm.Ji-tJ~ ~rcIvIJ deSoam~’
to “~1nd~, sa crpnizatlcn creaM In accczâucc withHRS Ch.~ 121 top~,,, clvii dq*ni,
fimetlocs In the COUNTY. Clvii~efimotlams Include all tIm.. j Dvldedpanu.nt to NRa
Oiap~~ 128 whIch Include. air mid ~.rqj,q services mad cc~nm..Jv~4çpes HES *128.3
pavides fir~emahpolhicii .*dMai-~ HES *128.6
ca&,Hdacs øvll Debase pawues aid piovides fi~r ~rcct]on cr~oc~ of~npaid ‘Igid.

Additionally, HRS *1284* gras the STATE aid COUNTY ~‘.m-,fty foes ai~, liability
fur de hofcrhuytopcgII4ls ~prepe~tyd~~., ii axesikofsay~~
comic ofthe m~iIqmm~ or In the~ ofdWtm pnrm~dto NRaa~ 12$, except
In cuci ofwillful inIa~ondua

Tim DOD, DAGS, sod the COUNTY, by ~~nc1 cces~~ tojoheI~ mani c~*Ls
and pcqJecli iredertikien to fulfill the reiponaiblifty Srth. Inasflalara, mah~n~ ~
ofmach w”ainp and ~vIcc..

NOW THEREFORE, In coulderalan ctth. .nwml cov~acs sad premises hme&~
made. the Preiles do hereby ~ce as fullows
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1. DOD’s

a. Mhd~h. list ofliopoid locallass for areas and reWad .q4..mu.

b. Peelicipale In mictiap with the COUNTY to disceas jauptised áan siteL

d. Seek q m~hIiiea fir áeet wmid~igproje~ an behalfofthe COUNTY, and
where mach qEo%rlaliaas ace~ flmd the d%n and cacs~ui*Ioia ofthe
sh~ns and misted .qi~.a

FORC~TC~ROUED $1TE8:

a. Ti1d~sa Uce. A nenast with the COUNTY which will addz.as site
imres fir mistIng adnew éea

f The License agreeneeg auditlims of~’- fir the ~11~ra q~atkaj,
zepá and m~In4~,~ce ofthe ah and iclad eq4.qid shall Inchi~h

1) DOD’s o~~.4iwb~ shill obtein ar~-of.eaitry permit fir the
hiitaflstia,a ofthe shea ad r~aIM.q4~at each shea site.

2) DOD iliaD a.i~uiw Its ~iUalI~Ctii to ploceac and m~LAL~ dinIng the
life ofeach dght-of.entry permit and s~’~ thereof,
~
lmiperty”—n’igs with limits ant b tI~ $1,000,000 combIned
~bgb limitpato~sad h~u~the followh~ cx~ulons:
(1) cee~mctnsl liobilfty to ca~ ~lbllfty b.~d imdac tier rtgla.d.
entry peniüt end m all Insermw. t~m~bc icquhed unibrtim
laws, ~tMnam~.~ at rules or ngnI~kiN ofm~ g~j~-.

“~fty. AU reqidred polidea ofhems~e ~U~s the
COUNTY, DOD, DAGS, ad tbeh elected mad q~lstd ‘~fl’lah,
cqdo~ccs mid agents — adiUu1~eaIh~d mid ~ovlde6t6
policy will riotbe canceled, t~h~.t4 ~d, at atarisib, changed
wilImot 30 d~ys’ prior wdU~notice to the Cuw4y~

3) DOD’s OO~~t#11 mihiá~L. mad eamelse dam cm. to keqa the
cm. a~-~’5ng the then sits clear mid safe bpubllc nec darIng
Urn term ofthe zight.o$entry p-niL

4) DOD’i oustii1ctu~ iliaD restore the shea site to a conilitlan d~ is
subs’- .‘Iiily tothtedpljorto6
~ofthe oIac~s aoffv1~ nedee cash dgla’of.cntzy

Pap2ofS
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5) DOD, ha offlcua~ ~ipb~ a~s, ~ui~i.&~oii, ~id aalo~iactc,s
thaIl comply with and .m14, all applic&~Je y~a+g. ~dJomn~~,
ride.~g i1~tit~~. of the Fodemi, Slats and COUNTY
Iove.nm~inpd~iwl4ftswazkatomhaltan~.

2. ~OUNTY’smipoizaftiflftie.~

a. Td~ulU~, teview sid ipp~tb ~aopoeed locathm ofthe die. dies

b. Maim DOD in the coardlnaticri with sha ownms and VQ”n~sIftje. to~
the she. die appmvsI~

C. 1~tkijia with DOD and DM38 In the skans final ancepiance pluecia.

d. urn COU?~FY. tin ~ 2I~74Oy5C$, aern~ end MthCOIIIJh~kH
dull comply with and Ia~ all qplivtbb~ oi4h~incu~ rules rnd
i~id.fIni. ofd Fedom], Sims and CI~ p~e.anrnma In~bmhig Its die.

FOR COUNTY CONTROtrJ~fl SITES:

a. Review and ç~~s the ccmslnuctioaplmis jiovided by DOD kr the
lestallatimi ofthe sine. and edited eq~dpm~.

£ Grant DAOS, DOD, and their eo’1roatcrs a bean. to Install, opes~ mid
ski~na~~fms~ cqulpmm~ an the she. altos ap~wo,ad bythe

C~.

g. Ismue rI~im.cf..aiy pmmIls to DM38’ and DOD’s oaatmct~ lwqpmv.d
die. shea.

3. DAOS’ tespoiii~illdcs me fldlowe

a. PiovM. DOD ~wIth tsct’~kial services mid overview co4n~NnIqje.
suppait thi the hv~i’----’1ien ofDOD she.pnlfrcb an COUNTY
can~olld die. shea.

b. Piocise the deii~n consultants, negotiate and ~‘j~’~ the canmiheat’s
thee, pecp~ lb. design ~mcts mid mike pqms imiag tbi4ng
,~imMthr tide piapose.

C. Oversee the t.dge, b~ddk~, andO~d~pI~ ofthe ,~ish In
acou~tanoe with all applicabic zegulatmy mqtdt Prepare the
caa~Iancomrasta mid mike p~me~
~~M~9d3.Itd~z~~ii,

Pago3atS
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d. When versecing design and construction phases ofwork far the DOD
shuns and related eqtdpment

1) Ifa shun site is located an State-owned property, DAOS shall be
rq,onsiblc for s~hmittlng an eu~merst (on behalfofDOD) for the
shun ~om the State Depanrnsnt ofLend and Nabiral Resources.

2) DAGS’ comeltauls and contractors will process arlgbt.ofun!ry
permit hr the Instafldon ofthe ken and related cqulpnunt at
each shun abs.

3) DAGS shall require Its conmrhsnts and coniractarsto procure and
m~1nt~4n, during the lifa ofeach right-of-entry pemift and soy

‘:~ w— liablli~maum~e—ba* h~)wy and property ~mig~ with limits not loss
than $1,000,000 combined single limit per occun~e and
Including the following mctanelons (I) contractual Liability to
cover liability ismimed under the ri f-entry permit; and (2)
products and completed aperdacs covora~ and all insurance fimt
maybe required rmder the laws, ogd1nn~~~ or rules or regulations
ofany go cal~4ty. All requhedpdlicles ofhmrancc
shall mane the COUNTY, Its elected and appointed efficlalL
employees aid srut. as additional Insured and provide that the
policy will not be canceled, t.-...I...t~t,, lapeed, or materially
d~.ng~d wIthout 30 daye’ prior idfl~i notice to the COU~ffY.

4) DAGS’ consultants and contractors shall maintain and exercise due
care to keep the men auneundlng the siren site clear and fo for
public me during the team ofthe right-of-entry permit.

5) DAGS’ consultants and coantractars shill reeture the shun sib to a
condition that Is substantially shnflar to that which endatand prior to
the vommeno~m~ntoffr contractor’s actM~y~ each rlght.olL
unty permit.

6) DAGS, its officers, employees, ~nf*, consultants, contractors,
and subcontractors shall comply with and nhls~ all applicable
~hit~s, ordlnsitces, rules and regulations ofthe Federal, STATE
end COUNTY governments in performing its work at each siren

4. ~ Any extensions, ch-~r. or alterations to this MOA shall be
agtccdtobyatedpertiesinwrltingbetWebclngundertaken.

~ dstaua~e p~4x
Page 4 of S
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5. ~Any pety ID this MOA thall baw~ pthilep, with ci wftheutcsun
to caned ar muml this MOA at any than upon wslmn nu~loe ~jvon~r~ (30) dqs In
advance ofauth ~1n.qI~~

IN Wfl’NESS ThEREOF, the Paxtics hive ~.~tcd this MOA on the day, m~i, ~d yec
— th~

cOUNTY OP MAUL

RECOMM~D APPROVAL:

~_~-p-,~a— ?~r~ ‘~-r- j~--

ANNA FOUST
~ayMmq~OMcci
Md C~il De~me A~ancy

APPROVED AS TO FORM

CALER ROWE
Cm~d

APPROVED AS TO FORM:

Dep~A~ay Oan~d

APPROVED AS TO FORM:

fla an a a. an.. —

Page 5 of5

STATE OF HAWAfl
D~ARTMENT OP fl~N8E

DARR WONO
A4~1 Oeiand

STATE OF HAWAfl
DEPARTM~T OF ACCOUNTh~G AND

It I
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA 150 Mokuhau Park

THIS LEASE AGREEMENT entered into this _____ day of ___________,201_,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor, and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as “Lessee,” and collectively referred to as the “Parties”.

WITNESS ETH:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (I), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues ftr existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identiuied and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Mokuhau Park, TMK: (2) 3-4-

035:057 (por.), more particularly described in Exhibit ‘A”, attached hereto and macIc a part

hereof: and

EXHIBU JO
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafier

relerred to as the Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1). to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”, attached hereto and

made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein. Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C’,

attached hereto and made a part hereof.

~p~seoL~ga~g. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Mokuhau

Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall

not be construed to include the granting of any permanent rights, ownership, title, or easements

in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit “A’, is

hereby officially designated as ‘Siren Number MA 150 at Mokuhau Park”.

4. Lease Term. This Lease shall become effective on the day and year first above

written, and shall continue in full force and effect until such time tha either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year un ess circumstances exist

justifying a shorter period.

5. Additional Covenants Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMFNDED: COUNTY OF MAUI

____ By
ANNA FO ST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVFD AS TO FORM
AND LEGALITY:

JER~iE L. SHEP RD
D~p’uty Corporation Counsel
2016-0309

MA1 50
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LESSEE:

STA FE OF HAWAII
By its Dcpartment of Defense

By
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

MI ~IAEL S. VINCEN1
Deputy Attorney General
State of Hawaii

MA15O
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STATE OF HAWAII )
crry A~D ) SS.

r11&)r9 ~P

Orj this .2.O~’ •day of J~.L I>’ , 2OJ~, before me personally appeared
\J ~‘n ~1’~.jp q i , to m~ personally known, who, being by me duly sworn or

affirmed, did sal th~ such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

~1-t~. ~1fl7
Notary Public, State of Hawaii

Print Name: Vjchr’v,c% 7~ fl’2

Mycommissionexpires: q_2 ~ci~

NOTARY PUBLIC CERTIFICATION

Doc, Date: pfr F~ # Pages: 25
Notary Name: _____________________________ Judicial Circuit: ~r-≤f
Doc. Description: Lea cQ.., 4qr~€mwit &‘r Siren

,VIA 15c fr1~i’cu hau W~r~

Notary Signature:

Date: 7-20—2.0/
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STATE OF HAWAII )
) SS.

COUNTY OF MAUI )

On this ____ day of __________, 20, befure me personally appeared ALAN M,
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doe. Date: # Pages: _____ _____

Judicial
Notary Name: Circuit:
Doe.
Description: ______________

Notary
Signature: _______________________________

~tc: _______

-6-
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SITE SKETCH

DATE: 11/13/2006
ISLAND: MAUI
SITE NUMBER: [150 I
SITE NAME: Mokuhau Park

LEGEND

([iJ Utility Pole with Light

SITE MAP #116

MOKUHAU PARK
Overview & Parking

INK: (2) 3-4-0-35:057
http !/www~htm

Oft. lOOft.

EXHIBfT “—A~~~

Multi-purpose
Field

approx. 250x200

Baseball
Field

~Landowrie,: County of Mau
~~User: County DP&R

Maui Parks and Recreation
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SITE LOCATION MAP
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SITE PHOTOGRAPHS

DATE 1111 3/2006
ISLAND Maui ____

SITE NUMBER 1150 I
SITE NAME: Mokuhau Park

e~%4~ ~
r ...

½ - —... ~1
— _7-’ 7”’ . .

~ ~...:

*~: ô. :.

IPHOTO ii Proposed siren site facing southwest towards lao vavey

-~ ~ --~:~~~-z
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~ ~ %q~ ~
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DATEITIME:
ISLAND:
SITE NUMBER:
SITE NAME:

11/13/2006 1045am
[]KAUAI [ ] QAHU [x] MAUI []MOLOKAI []LANAI [ HAWAII
[~50 I
Mokuhau Park

Name
Address
Phone
Contact Person:
VE’GEThTION
[xJ B-Bare
[1 G-Grass

T-Trees
S - Shrubs

[1 Other

234035057
Coun of Maui

270-7232
Pat Rocco District Su ervisor
SOIL
[]
[ ]
[1

CO - Coral
[x] R-Rock

Streets!
Right of Way

[xJ Park
[x J Public

Private
SU OUNDING LAN
[x] R - Residential
[1 V-Vacant Land

AG - Agricu tural
CO - Conservation
C - Commercial
H - Hotel

[1 GC - Golf Course

Guardrails
[1 No Road

PERMIT
Q IREM
None

[] CDUA
[]SMA

USES
[1 I - Industrial

I S - School
[x] PK-Park
[1 PS - Police Station

FS - Fire Station
HO - Hospital

IAssume the site is on parks land, TMK 3-4-5: 57, and not in the drainage
[channel.

all electronics, mechanical relays, siren heads
to be delivered to Civil Defense at State Civil
Defense 3949 D~amond Head Road Bldg 90
Attn: Assistant Telecommunications Officer

N 20 5319.454
W 156 30’ 31.350

GP~ COORDS. WORK TYPE
_____________ [x]N-Add New
________________ E - Upgrade Existing

A - Choose Alternative
LANDOWNER
TM K

ACCESS
Public Road

[x] Gates
Fences

PRIORI ROER
ft~r ALTER TI~IES
(1 as the highest)

TE IN
[x] F - Flat

SL - Sloped
] ST - Steep

SA - Sand
S - Silt
C - Clay

TS

O - Other
WANDMARKS I DIST~NC

Other
VEG. TRIMMING ANTENNA TYPE PG TYP
[1 Yes [1 0 - Omni Sinclair or equ flE~

x No x Y - Ya.i to the Count Buildin.
SIREN! SPEAKER TYPE !1JNIT COUNT
[1 MOD 3012H ( ) unit [I DSA 117 ( ) unit
[xJMOD3O24H (1 )unit [ JDSA 121 ( )unit
[]MOD 6024H ( ) unit [ ] MOD 6048H ( ) units

Other units
UTILITY Ele l~ofl/iedt~/~€ooraEnallo wit
[x I Solar Energy [ ] Kauai Island Utility Corporation
[I HECO [ ] Hawaiian Telcom
[I HELCO [I OceanicTimeWarnerCable

MECO [1 Other (specify) _______________________
FIEI!D OTES ~ ‘ .. .~, . ~:

Mokuhau Park is at the intersection of Nenea St and Kahawai Dr;
new site is between the batting cage (south side) and the storm
drain canal; cabinet is to face the storm drain (south); County
Parks Department to approve this site; Soil Type. Stony Alluvial
Land (NRCS 1978). Onsite conditions may vary

7’ from chain link fence pole
50’ from yellow access gate
115’ from closest utility pole with street light
23’ from edge of drop/storm drain

EQUIPMENT ORI NTAiflO
Pis Indicate which equipment to be salvaged where
to be salvaged and whom to be salvaged by
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COVENANTS, TERMS AND CONDITIONS

I. Rwlit to Construct the Eauipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction ofany

portion ofthe Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, Construction,

alteration and maintenance costs and expenses.

2. Eouimnent. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit ~B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Renair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all neccssa~y repairs to the Equipment,

and shall not make, permit or suffer any uniawM, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without lhnitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems,

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectina the Siren Site. If Lessor decides to pertbnn any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperforming routine or necessary maintenance or operation ofthe

Equipment

6. Ownership ofEquinment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this base.

7. Removal of Eciuiomeat. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justif~’ing a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. R~aponsibilitv for Damages or Injury. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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11. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations of any

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. ljnnroperor Offensive Use of Par~e1. Lessor shall not

commit, suffer, or pennit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all ibderal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation ofany hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any govemmentaj

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (I,) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and Cc) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation ofthe Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements ofgovernmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or effects ofany hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period ofone (1) year.

5
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16. Removal upon Tennination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessee’s Equipment.

17. Default.

i) Notice ofdef~g~. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice ofdefault to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) Cournv remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event ofany litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings ofany kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of 1~deral, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Bindina Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the fill use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights ofway and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result ofsuch entry shall be restored to a condition as near as practicable prior to

such entry.

S
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MEMORANDUM OP AGREEMENT

BEIWEEN THE

COUNTY OP MAUI

AND

STATE OP HAWAPI

This MEMORANDUM or AGREEMENT (“MOA”). ~ut~d into on this j~day of
~ I 20jf, by and between the COUNTY OF MAUJ~, a municipal coipurmti~ ofthe

8tat~ofHawnl’I, whose address 11200 South High Street, Walluk~ Hawaii 96793
(~CO1MTY~ lb STATE OP ITAWA1’I by ha DEPARTh~ENT OP DEFENSE, whose addre~
j~ 3949 Disnirijd Head Road, HonoMn, Hswai’i 96816 (“DOD~ and lb STATE OP HAWAfl
by its DEPARINENT OP ACCOUN~INO AND GENERAL SERVICES, whose address Is
Y~t~n4m~’&n Bui1dit~ 1151 Punchbowl Street, Hocolulu, HawaIi 96813 (‘DAGS~ (COUNTY,
DOD, and DM38 collectively rcfcud to as ~Partis&’).

The purpose ofthis MOA Is to coordinate the I ~~it400, hohiding plimilug, design
and c ctjon, ofHawaj’I State Eancz~cncy Outdoor Slrerr WRrulng System, together with
Improvements, equj~aneut, lbilities and a utauuuces related thereto (“sirens and related
cquipmcuf), buughoqt the COUNTY.

Hawaii Revised Statutvs (“HRS”) *128.2 definca a *10051 organIzation for civil defbnW
to include an oIS’iil~~lItm created in accordance withERS Chapter 128 to per~ civil de~rje
fizuctions in the COUNTY. Civil defense functions include all those provided pwsuant to HRS
Qzipie. 128 whIch Includes air mid w~trn~1g services and communIcatIon,. liRE *128.3
provides fir the appointment ofa Deputy Director for each political subdtviskjn~ lIRE §128.6
establishes Civil Dc~se powers and provides fur direction orc~ol ofwsadngs and ~tgnals
foralatsor~s,a7jdthcdcv1c5stobe~

Additionally, HRS §12848 grants the STAll and COUNTY Immunity from any liebility
~
comic ofthe employment or in lb performance ofdntles porsuent to lIRE Chapter 128, escept
In cases ofwilifirl misconduct.

The DOD, DAGS, and the COUNTY, by ~ual consent, agree to jointly mqr,ap e&te
and projects undertaken to fulfill the responsibility f& the Installation, mIIn?~e end control
ofsuch warnings and device,.

NOW THEREFORE, In consideratIon ofthe mutual covema~~ and promises herein
the PmlIes do hereby agree as follows~

APP~]X (1)
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1. DOD’s rcspaenliiiljties

m. M.h~In a list af~cpaaed locations heiress and mkmd q~ant

b~ Paz1lc~s In nimthip with the COUNTY to dlocenspupoied siren sites.

C. Sulmüt listings ofprepased sizes sites for review and conasr000s.

d. Such a pruizililisis fr siren wanñgpioje~ on behalfofthe COUNTY, and
wh~ mmli .~çroprjatjans ccn~ t.d the dt~lgn and ~kact1aa ofthi
sirens and relied ~qid~q~

FORC~flT COWFROU~D Sfl~S:

C. Tultine a Ucmme Agze~nFilt with the COUNTY which will ad~hcu site

f ‘Pie Uccie.a..~i oomi1da~s of~oum for the hi~fl~ti~jp~ opanikic,
z~iafr and n~I1n1~~ oft. sirens are! related eq4~q~ end!

1) DODiouatr~all obbin arlghtof.estiy pmngtbdie
Imbiheirmaft. sizes end rw~~sbd .qtdprnest at each siren site.

2) DOD siren l~IdLw its Cuat~to procian and~dwh,g the
life ofeach sight-of-emy pesmit aid any

g~-ii Subalty Immance~bodily winyaid
p~est’ ~hnu~, with limits ent lou 1km $1000000 cccbLned
~
(1) ~i~j~j ‘4~WHIy to cowr fl*1117 i..~d end~’ the zlgla.of
mlrypwnk and ~Z) d km”enc. that n~be Ieqbkcd undurt.
laws, ordkmocs or rules ottegzdkm ofany gu—-----q.1

COUNTY DOD DAOS~ and their elected and q~polat4 “frisk,
ccploycesdagsat. an ‘4HUujaj Inaiadmid provide tithe
policy will nib. omseled, b~IrlILt5d, ~d, ___

wilImut 30 d~ys’ pdarws1U~~~ the Cuwdy.

3) DOD’s coat~o( ike!! wIh~Iu and anuds. due cm, tok.~ the
cci ainciwding the then site cisc and safe t.pub& ene ~bhig
the ~m ofthet-o$mityp~

4) DOD’s o~idiI~irjr dii!! lester. lb sires alt, to a condition that is
mibatmitlafly ~~i4I~t~tiwhich cidated prior to the
oU~mIc~n~oft. o&mtr.cIWg a~1ty under each ~lghe-of.ciuiiy

.. . — -
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5) DOD, lb officmi~ ~kyaee~ a.,~and md~contm~,
~
ruira mid ia~~t~’4crs atthe Federal, Stat. mid COUNTY

hi ~Itswwk at e.th ~zmi alt..

2.

a. IdentI~, review and~ the ~*opo.ed locatien cith. ámi iftes

b. Andat DOD in the caaidina~ with site owners and cci’~”Itt~~____

the ámi site appiovala.

C. P~tloip~ with DOD mid DM38 In8skans final axcptm.:e jeocce.

d. 11 COUNTY, Its nffl~ miqiIa~mc., agm~,~ and mthcaatj..tn,~
~
zqnhekn of the Pcdmsl, 8te and City g~wrrane~ In~Iii th~
— .cdvi&a.

FOR COUNTY CONTROtIPn 8ITh8:

a. Review mid~6cccmu~pice provided by DOD for the
Installaticri ofthe ibmis cal r.lit.d eqipu~

£ Grant DM38, DOD, aid6k~ a Race. to Install, ap~ mid
skins and rel~d equipramit an the shea sites q~ved by the

c~.

g. lace rijbof.cntrypwn,ji. to DM38’ aid DOD’s~ for appoved

3. DAOS’ I ia~dIft1es ce mi follow.:

a. Provide DOD ftwfth t~”lraI aervices mid ovesylew~
anppc~t for the ½~I’~’~jan ofDOD skinpsq~csts an COUNTY

shin

b. Piocine8~‘ignaanauItaius, negotiate mid~8ccaau3tm~’s
foes, prapese the design e’~thts and ~ke papraints sag~
~htsdfir Illspwpoia.

a. Oversee the dcdp~ biddIng. and eennedea i4wa ofthe work In
au~lo~Jb,~~e with all qpfl”ibb reguietagy raqukernm~. Prepare the
eenstruedai~ c~raets mid make p~me~
~~

Page3af5
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d. When ovmeelng design and construction phases ofwerk for the 1)01)
skens and related equipment

1) Ifa siren site is located on Slate-owned J~opez1~, DAGS shall be
rcapmialble for aubmiulug an~ (on behalfofDOD)~ the
siren finns the State Depmtrt~jt ofLaud and Natural Rcsource~

2) DAGS’ conezft~ and ccmructa~ will i*nccai aright.of.euiry
pennit for the Installation ofthe siren and related oquipramit at
ouch siren si~

3) DAGS shall require its coiiauhai~s and CoatractØr~ psecine and
mab~ during the 11th ofouch dght-of.m~~y penuft and any

~pseh~~bll~h~
coverjn~ bodily hjmy sal property ~mIge with linñts not lose
than $1,000,000 cranblned ‘high limit per ocecrzera~c and
Including the following outansions (1) co*actnsl liability to
cover liability lammed under the d f-entryperxnlt and (2)
products and completed operations coverage mid all Insurance that
may be required under the laws, ordinances or rules or regulation,
ofany guverumenisi mithority. AU zequhed policies ofheurance
shell nmme the COtfl~W, Its elected and appointed officials,
employees aid agents as additianil Insured and provide that the
policy will ant be canceled, t~mn.t~ lapied, or materially
changed wIthout 30 days’ prior written notice to the COUNTY.

4) DAGS’ consultants mid coutractora shall miIn~~~ and scercise due

public rue during the t~ofthe right-of.antrypermjt

5) 1)468’ cocauflimsas and cOntZac(Oti shall raitore the siren site to a
congfltirmn that Is srbstantlaliy aImil&to that which existed prior In
the commcnc~~gofthe cOnft*gtoy’s activity maSer each right-of.
entry—

6) DAGS, its omoers, employees,~comuftmgj, contractors,
and aubcontmcti~, shall comply with and satl4r all applicable
5~IInt~~, ardhq~~s, rules and regulations ofthe Federal, STATE
and COUNTY govemnulezzls In pod~iag its work at each siren

4. ~k~dlficatioi1, Any extension,, changes or ‘Iterations to this MOA shall be
agreed to by all affected parties in writing befli,~ being undertaken.

~
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5. Terrnh~atioa. Any pcty te this MOA shell have the privllege~ i~4th at without cause,
~sMOAatauy~~~

advance ofsuch ‘non.

IN WTR4ESS ~QF, th~ PailIca have ~cecuted this MOAca the day, month, end ~‘eer
znlonod abov~

COUNTY OP MAUI

M~2LM. ARAICAWA

RECOMMEND APPROVAL:

ANNA POUST
Euseigmicy Menageinent Officer
M~d~Dethnae Agenny

APPROVED AS TO FORM

CAI~B ROWE
D~~Cou~

APPROVED AS TO FORM

Dquty Attozney General

APPROVED AS TO FORK

D~u~A~rneyO~

STATE OP HAWAfl
DEPARThfEN? OF ACCOUNT1J4~j AND

State Comptroller
.air~~
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA415 Kelawea Mauka JET Park

THIS LEASE AGREEMENT entered into this _____ day of ______ _____ , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,’ and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

reibrred to as “Lessee.” and collectively referred to as the ‘~Parties”.

WITNESSETH:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation. including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property. pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified Kelawea Mauka III Park, TMK: (2) 4-

5—034:046 (por.), more particularly described in Exhibit “A”, attached hereto and made a part

hereofi and

~V~ftDiT “ I ~
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WHEREAS, Lessee desires to Lease a portion of the parcel identifled, hereinafter

referred to as the Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B”. attached hereto and

made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits ‘A’, “B” and “C”,

attached hereto and made a part hereof

I. iipp~~gfj~ease, It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defi~nse communicatj~s in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Kelawea

Mauka IF Park, and the right of ingress to and egress from said Siren Site and Equipment. This

Lease shall not he construed to include the granting of any permanent rights, ownership, title, or

easements in the parcel. Lessee shall obtain Lessor’s approval of the tinal location tbr siting of

the equipment.
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3. rn~ii~ology. The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as “Siren Number MA415 at Kelawea Mauka III Park

4. L~~eTeri~. This Lease shall become effective on the day and year first above

written, and shall continue in full 1~rce and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants Terms and Conditions. Additional covenants, terms and

conditions oithis Lease are set forth in Exhibit “C”, attached hereto and made a part hereof

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Def~nse for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED. COUNTY OF MAUI

By
ANNA FOUST ALAN M. A~KAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY

JERT~I~t. SHEP~i5~
De~/~ty Corporation Counsel
2016-0309

l’4441 5
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LESSEE:

STA FE OF HAWAII
By its Department of Defense

B’
~

Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

MI -IAE S. VINCENT
Deputy Attorney General
State of Hawaii

MA41 5
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STATE OF HAWAII )
ClT~’ A~\i~ ) SS.

h~ ~~iOLULli

On this 2O ~ day of _J~ Iy , 2O~, before me personally appeared
rn M~vp ~ i , to m~personally known, who, being by me duly sworn or

affirmed, did say’tha.~ such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

EN WITNESS WHEREOF, I have hereunto set my hand and official seal.

__J~~_~_
Notary Public, State of Hawaii

PrintName: \fjct~,-cic~ ~
My commission expires: 9 2 20 IL

NOTARY PUBLIC CERTIFICATION
Doc. Date: ~f~j a~ cif # Pages: 2(c

Notary Name: ~ Judicial Circuit:~~

Doc. Description: Le~c~,

Park

Notary Signature: ~ 7’iy)~fl

Date: 7
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STATE, OF HAWAII

COUNTy OF MAUI
)
) SS•

On this _____ day of __________ 20, bel~re me personally appcared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui. a political subdivision of the State of Hawaii. and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAW1~ acknowledged the said instrument to be the free
act and deed of said County of Maui.

Signature:

TN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

-6-

Doc. Date:

Notary Name:
Doc,
Description:

# Pages:
Judicial
Circuit:

Date:
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SITE MAP
ISLAND: Maui
SIREN NUMBER: MA415
SITE NAME: Kelawea Mauka III Park

ThK: (2) 4-5-034:046
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SITE LOCATION PHOTO

ISLAND: Maui
SIREN NUMBER: MA415
SITE NAME: Kelawea Mauka III Park
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Kelawea Mauka Park Siren MA415

7’ Prom Chainlink Fence facing
Lehainaluna Road

8’ Prom Wooden Guard Rail

8’ Prom Edge of Parking Lot
Pavement
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Eauipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equinment. The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit “B. No electrical connection or

underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all necessaiy repairs to the Equipment,

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems,

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT “C”
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parcel if ever so damaged, undennined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectina the Siren Site. If Lessor decides to perform any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordmate such work with Lessee in advance. Lessee shall not Unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperfonning routine or necessary maintenance or operation ofthe

Equipment.

6. Ownership ofEguinment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own coat and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement of this Lease.

7. Removal ofEciuinment If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however~ that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assignment. Lessee shall not transferor assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Resnonsibility for Damaaes or Iniwv. Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act Ill, which took effect on July 1, 2014. In consideration of this mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be constnied by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.

3
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II. Insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof; comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the tight-of-entry permit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations ofany

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed officials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. ~an~jJnlawftii~,Jmproper~ Q fensive Usç~of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. ffazarclous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

4
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (I) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law, (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements ofgovernmental authorities; and (d) surrender possession of the Siren Site to

Lessor free of the presence or efThcts of any hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee’s rights hereunder

shall terminate, without any action on the part ofLessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof for a period of one (1) year.

5
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16. Removal unon Termlnati~. Upon termination or cancellation ofthis Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessees Equipment.

17. Default.

i) Notice ofdefault. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice ofdefault to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys’ Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings ofany kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Comuliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Binding Effect All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee’s rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights ofway and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without Limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result ofsuch entry shall be restored to a condition as near as practicable prior to

such entry.

a
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~ORANDUMOF AGREEMENT

BITWZ~ TUE

COUNTY OF MAUI

AND

STATE (IF RAWAH

This MEMORANDUM OF AGREEMENT (“MOA9~ aiga.d Into an this Ifr~day at
Api I 2O~ by mul b~w~ the C~M1T OP MAU1~, a n~mlnIr.I ap~~~4i~ aithe

8~ ofHawaii, whoic addrca. Is 200 South III~h Sbues~ W.I~HawaiI 96793
(‘COIMIV), U~ STATE CF HAWAPI by Its DEPARThjENF CF DEFENSE, ii4ma. a~1~
Is 3949 D~—’~nd Heed Road, Honolulu, Hawaii 96*16 CDOO”), smiths STATE OF HAWAfl
by Its DEPARINENT OF ACCOUNTiNG AND GENERAL SER~VlCES~ whoic edihics Is
~a1~ii~n BuildIng 1151 PimcNmwl Stmut~ Honolulu, Rawili 96113 CDAOS~ (COUNTy,
DOD, sad DAGS collectively~lou “Paa~1~

The papcee ofthis MOA Is to cuaIdL~m the h~4 m~iih’tj~ Ino1nd~Tjg pI~n~i1~ d~j~
awl ucintructioc, ofHawaii SLut. Emcrgm~cy Oiadoer Shon W.mh~g $yig~u,~
Impiovawanti, ~q4,.’nt~ ~i1IIfes and~wt~g x~Iut~~d th~eto rii~-~s .mi
equ~oanf~, u~ ti~. coutiry.

Hawaii Ravised St~dvl (“HRW’) p128-2 defuse a UlaeeI ~‘-tJonfuicivil deth~w
to n~ud~m cig~’I’sth,ft cautad In acocrihese with lIRE (~iptsr 121 to pwR~tni civil dthm~,
flmctlcms In the COUNTY. (~vI1 ds~se flmctlcms Inchsle all those pouvided ptssant to lIRE
Chips.. 128 whIch Includes airmid w.inhig services and ce” Jc-kj,~ HRS *121-3
povides fur the qpoImmm~ofa Deputy Dlmct,11 fur aech politic.! a*dh4sjaa. HRS ~l28-6
e~lhIwa øvIl D~w, p and pnvldes fur diraction crocuid ctw”n6p ad il~nsls
~~bedevioutobciiae~L

AddItionally, lIRE *128-11 grm~s the STATE aid COUNTY hmmmftyftcm~liability

comae ofthe cmpicymm~aria the~ofA4~piw,i~g~ lIREa~12$, escept
In omse otwiliful ~1oenduoL

The DOD, DAGS, mid the COUNTY, by “4’mwi vcman~, igme tojcImIy wi.i~g e61sts
and pajecta ~mdaIikca to fulfill the mepondhIlJtyf~~ Inctallutlasi, nalatmuance aida~g
ofms~b WL~~ SOd davices.

NOW THEREFORE, boansiderutfanofthe i~esl cov-m~ and ponulise herda
the PfIes do hereby agme as fullowE

AW~IX Ci)
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It ~ It —

1. DOD’sronsibilitics:

S. M~nt~4n a list ofpoposed locations for sirens and related equipment.

b. Participate in meetings with the COUNTY to discuss proposed siren sites.

c. Submit lisdugs ofproposed siren sites for review and concurrence.

d. Sed~ nations for siren warning projects on beb~1fofthe COUNTY, and
where such pprapdatiana arc~ flied the design and corrsuuction ofthe
sirens and related ccpdpment

FOR COUNTY CONTROLLED SITES:

e. initiate a License Agreement with the COUNTY which will address site
— isears for existing and now siren sites.

£ The License agreemnont conditions ofaccess ~ the Installation, operation,
repair and____ ofthe sirens and related equipinem~ shall inch~:

1) DOD’s contractor shall obtain anig t-of-entry permit for the
installation ofthe siren and related eqntpment at each siren site.

2) DOD shall zequirv its contractor to procure and maintain, during the
life ofeach right-of-entry permit and any extensions thereof,
comprehensive general liability Insurance covering bodily h~jiuy sal
peopcrtyamer with limits rot lou than $1,000,000 camblued
mingl, limit per occimence and Inchuling the following ez~dcns:
(1) contractual liability to cover liability assumed under the right-of-
entry p-mk~ and (2) all luminanc, that mey be required under the
laws, ordlnmnccs or rules or regulations ofany govenanental
authority. Mi required policies ofinsurance absli name the
COUNTY, DOD, DAGS, and their elected and q,pohrtsd offi’ials,
employees and ~gsn’~ as additional Insured and provide that the
policy will not be canceled, tesmirmited, lapsed, or materially changed
without 30 days’ prior writtennotice to the County.

3) DOD’s contractor shall maintain and exercise due came to keep the
area the siren site clear end safe for public use during
the term ofthe right-of-entry p~ink.

4) DOD’s contractor shall restore the siren site to a condition that is
substantially mtm1l~rto that which existed prior to the
commencement ofthe contractoz~s activity under each night-of-entry
-t.

M0A9434E .d~d ~spi~m4x
Page2ofS
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5) DOD, Its oMceii, w~4~byeea~ ‘g’nb~~ sad a*ca,~mat~
d~aU comply with aed i~j all appflcâlov~ordinances,
rule. mid i~~1’Wms ofthe Fodeal, State sad COUNTY
~

2. COUNTY’s pundWftie.

a. Tde1~, review mid ~v~the ~aopoe.d locathsi otthe aumi altos

b. Aim DOD in the coordh~i with site owama mid num~.~~____

the ~si site applovdL

c. Pitkipeto with DOD sad DAGS In ~a aksas foal acccpsace proceu.

d. The COUNTY, Its uffiQea, miç1c~ q~a,~mid ubcai~j~
disH coa~dywfth mid 4’ all appllcâb~mdhances, ruins sl
regaldcia ofthe Padomi, State sad Cl~ pverme.i~s 1nposfommh~g lb afrei

FOR COUNTY CO~fFRQtLru~i SITES:

a. Review mid~the ccmsSzuc~re~ plasm povided by DOD for the
~ofthe ibm, sad reload eqidpneiit.

£ Grant DAGS, DOD, and their co~tor* a Hvesaa to bm.lI, opm~ sad
~4nshims mid rebmd e~~1Ipmag co the alien dice çpro~d by the

g. Jwis rig of.mdzypcamji. to DAGS’ aid DOD’s ca~rant~ forqproved
siren shea.

3. DAOS’ responsIbilIties s~ follows:

a. Provide DOD ~iffwfth tViihi~ti~iI lirvices mid ovmvjew ~oirih_thn
mlppcit Sir the b~k--~~ofDOD sbmpg~ on COUNTY
cce~mllad dien

b Procinc this des1~icacsuJtautj, aegatlate sad appove the ccondtm~’s
foes, pepce the desIgn contimib mid make pqmess using ~flng
qpa~hted frtidlpwpoea.

a. Oven.. the design, l$dIb~g sad coiatr,.ctjcn pluses ofthe work In
IoUu~O with all applicable zeguhtoiy zeqáenc~. Pr~az, the

~~4saM~i,43.H~
PIg. 3 of 5
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d. When ov~ieeiig~ d coee~rI~e~r~”of~fr lb DOD
áens md mbtad eqidpmc±

1) Ifa iben eke ii locard cc 81 wnedp’op.ity1 DAGS lbIL be
rcipcadbb ir ‘~.giman qi~-qit (on bebeifofDOD) lbb
shen icmn lb SueDc~t~ofI~d and N~wd Reaowvcg.

2) DM38’ cmsmkc~s d w1uui.~s~. will jiocace arL~-d~ry
parmit fr the hmta]balaaoflb dim and rcbaed cq4n
each ibm

3) DAOS shall a.qi~ Its camihaz end~ mid
~

~—n~__
vovmbq bodily h~mny mid~lbnqewith Ibñts oat baa
then $1,000,000 c~lne~i ib$dllmnItp~oc~i~ amid
halodlng the klIowli~ mit~ømi (1) cuiaiiI~miI l~dlftyta
cave flabll~ aai.~ad mibr 11 d $miusypmmj~ end (2)
prudu~ui mid c”mnpW.d epedams cov.m~ and all bmaance thet
niybe e~di~the laws, cr’~iaj~cc~ or mba guhtlois
01mw ~vuim~ai~hnd1~. All ip~,~
shaft a~e lb COUNTY, hi~dand appointod o4~hls,
emplayces end ‘~, — additlamij ~dandpio,ld. that lb
policy will mile “cr.hd, ~n1L~th,& laimi&~ nhatamlilly
d’angcd w1tho~* 3Odqs’ pior wdum.~ mike la the COUNTY.

4) DM38’ cor,azftmiia mid~shaft Inh~41j1,~ecasdie aae
ccstokeeptha~aimlbifrmndt.cl.~hd~,~
pubftc im dndn~tim 1mm

5) DA~O8’ camdiga and c~i~i~ dm11 re.i~ lb lb. die In a
oocdltlon lbt Is ~I~-.daI~ dl~,t1 whIm -uiiied palor*m
the ~‘-4~,m~o~6 emimetce’s acthky~ each rl~o$
ccfty—

6) DAOS, Its omoma, mmç1c~,es, ~j.-.’.. casoujg~g~ can1mcie~,
and mmbcumrsac~~ dsafl ceqdy with and~ all ~lkah~e
Ifrd~,~ x’a3~ end aq~nI.’S~5~j ofthe Pedamsi, STATE

mmd COUNIT 5Gv~mn~, h~ pirthr,rv~~i~ ha wolk at each shin

4. Modh&.~4~ Am~o’~it~ ~or dbritk**t~ lids MOA shall be

~CII~hi~i4341~ -~

Pa~ 4015
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA502 Kaunakakai

THIS LEASE AGREEMENT entered into this ______ day of , 201,

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii

96793, hereinafter referred to as “Lessor,” and the STATE OF HAWAII by its Department of

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter

referred to as ‘Lessee,” and collectively referred to as the “Parties”.

WITNES SETH:

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and

implementation, including planning, design and construction, of Hawaii State Emergency

Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with

Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a

Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead

of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and

approved as a location for the installation, operation and maintenance of an emergency warning

siren as specified in the MOA, which parcel is identified as Kaunakakai, TMK: (2) 5~3-003:012

(por.), more particularly described in Exhibit “A”, attached hereto and made a part hereof; and

EXHOBOT H 3~11
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter

referred to as the “Siren Site”, for the installation, operation and maintenance of an emergency

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster

warnings and communication, together with improvements, equipment, facilities and

appurtenances related thereto as more particularly described in Exhibit “B’, attached hereto and

made a part hereof and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren

Site provided Lessee fully complies with the terms and conditions set forth below and in the

Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby

accepts said lease, on the terms and conditions set forth below and in Exhibits “A”, “B” and “C”,

attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil

defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to

install, operate and maintain a civil defense, disaster, emergency warning siren and

communication device, together with improvements, equipment, facilities and appurtenances

related thereto (hereinafter referred to as the “Equipment”) in the Siren Site within Kaunakakai,

and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not

be construed to include the granting of any permanent rights, ownership, title, or easements in

the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit “A”, is

hereby officially designated as “Siren Number MA502 at Kaunakakai”.

4. Lease Term. This Lease shall become effective on the day and year first above

written and shall continue in full firce and effect until such time that either Lessor or Lessee

elects to terminate this Lease upon giving reasonable written notice to the other Party.

Reasonable written notice will be established as one (1) year unless circumstances exist

justifying a shorter period.

5. Additional Covenants Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit “C”, attached hereto and made a part hereof.

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

I
By

ANNA FO T ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

JE~4E1Z SHE ARD
De ty Corporation Counsel
2016-0309

MA502
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LESSEE:

STATE OF hAWAll
By its Department of Defense

By
VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

Ml KAE S.VINCENT
Deputy Attorney General
State of Hawaii

fr1A5O2
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STATE OF HAWAII )
CIry?~Nb ) SS.
Ovut~p-y pc+4~A~t.ii1Jt)

~‘ this 2t~ day of TuJy , 2O[~, before me personally appeared
~J€Cn M~iypq, , to m~ personally known, who, being by me duly sworn or

affirmed, did s~y~-th’at such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name: f~C~hYY’tC~ 7~ry

My commission expires: q -2- zoi ~,

Dcc. Date:

Notary Name:

NOTARY PUBLIC CERTIFICATION

~t€~ Ci4 +rfl~ ~c ~

Dcc. Description:

Vi~j-~-.,,-~ Thm
j ~

#Pages: 25

~-..ect5~ ~feernetir f~
~5~(~fl MA cO’2 I<ôu ntig~,iJ~-,1

Judicial circuit:First

Notary Signature: ~A%v~i 7~J)27
Date: ~~0—2O1I~
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STATE OF HAWAII )
) SS.

COUNTY OF’ MAUI )

On this ______ day of ____________, 20_, before me personally appeared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:_________________________________________

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doe. Date: _________ ~ Pages: _________________ _____

Judicial
Notary Name: _____ Circuit:
Doe.
Description: ______ _____________

Notary
Signature: -________________________________

Dale:
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SITE LOCATION PHOTO

ISLAND: Maui
SIREN NUMBER: MA502
SITE NAME: Kaunakakai INK: (2) 5-3-003:012
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Proposed Siren Location
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Page 318 of 337



TId~HX~

Page 319 of 337



- - E

~

MA502 - Kaunakajcaj. — REVISED

7’ From Hazard Sign

5’ From Edge of Pavement

17’ From !tauka Concrete Bench

20’ Prom Chain Gate Pipe
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LONG —WT.M~124
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ISLAND Molokai
SITE NUMBER 502
SITE NAME Kaunakakaj

(q.~

-. Approx location of existing siren A

to be removed

C

Maliu Regional Park‘ Owner: County of Maui
Site User: County Parks and
Recreation

North

‘If

~1

~
t -. I’..

4 Approximate location of proposed siren site [Sren Name Designation Kaunakakal Siren MA~~J

leE V~E/J
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COVENANTS, TERMS AND CONDITIONS

1. Riaiit to Construct the Eauipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor’s written approval of the plans and specifications for the

Equipment and any subsequent alterations thereto prior to commencing the construction of any

portion ofthe Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for

all costs and expenses incurred in connection with the Equipment and the maintenance of the

Equipment, including but not limited to, all design, planning, engineering, construction,

alteration and maintenance costs and expenses.

2. Equinment The initial installation of the Equipment shall be comprised of a solar

powered siren attached to a composite pole as shown on Exhibit ~B. No electrical connection or

underground utility trenching are required or shall be allowed. The Eqmpment will be tested

once a month.

3. Renair and Maintenance of the Equipmç~$. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe

order and condition, including, but not limited to, making all neccssaxy repairs to the Equipment,

and shall not make, permit or suffer any unlawfW, improper or offensive use of the Siren Site.

4. Damag~. Lessee shall not damage, undermine or otherwise destroy any portion of

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,

but not limited to drainage system, irrigation, landscaping, and underground utility systems.

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXIUBIT “C”
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affectini~ the Siren Site. If Lessor decides to perform any

work ofany kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor

from performing such work, provided, however, that Lessor will take appropriate measures to

assure that such work does not unreasonably interfere with Lessee’s Equipment or use of the

Siren Site for the purpose ofperfonning routine or necessary maintenance or operation of the

Equipment.

6. Ownership ofEguinment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereofplaced in or upon the Siren Site shall remain the

property of Lessee and may be removed by Lessee at its own cost and expense at any time during

the life of this agreement, and shall be removed within a reasonable time from the date of

receiving written notice from Lessor to change the location of said Equipment and appurtenances

or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a

condition as existed prior to the commencement ofthis Lease.

7. Rmnoval ofEciuipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose andlor physical expansion of its

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its

appurtenances from the Siren Site, and without any liability on the Lessor’s part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

2
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8. Assianxnent. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with

this Lease or the Siren Site.

9. Resopnsibi1it~, for flama~es or Injury, Lessor and Lessee understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or

emergency operations warning function as contemplated in the MOA and in Hawaii Revised

Statutes, Act Ill, which took effect on July 1, 2014. In consideration ofthis mutual

understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s

agents, officers, and its employees in the course of their employment, to the extent that Lessor’s

liability for such damage or injury has been determined by a court or otherwise agreed to by

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject

to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s

agents, officers, contractors, and its employees in the course of their employment, to the extent

that Lessee’s liability for such damage or injury has been determined by a court or otherwise

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by

law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver ofany immunity currently authorized by law or that may in the future beso

authorized.

3
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11. insurance. Lessee shall require its consultants and contractors to procure and

maintain, during the life ofeach right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry pemiit; and (2) all

insurance that may be required under the laws, ordinances or rules or regulations ofany

governmental authority. All required policies of insurance shall name the Lessor and Lessee and

their elected and appointed oi~cials, employees and agents as additional insured and provide that

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior

written notice to the Lessor and Lessee.

12. $~nitadon. Lessee, its consultants and contractors shall keep the parcel) Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful Imuroperor Offensive Use ofParcej. Lessor shall not

commit, suffer, or pennit to be committed any waste or nuisance, or unlawful, improper or

offensive use ofthe parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall

make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,

including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental

4
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regulation (hereinafter collectively refrrrcd to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a

component and (ii) which, if an accident occurred, might result in the release or discharge of any

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous

substance management plan describing the actions taken or proposed to be taken by Lessee to

assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or

other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with

its obligations. Upon the expiration or earlier tennination or revocation of the Lease, Lessee

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)

remove any storage tanks or containers installed or used by Lessee to store any hazardous

substances and repair any damage cause by such removal; (c) cause any soil or other portion of

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with

the requirements of governmental authorities; and (d) surrender possession ofthe Siren Site to

Lessor free of the presence or effects ofany hazardous substances generated or used by Lessee

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this

section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee~s rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.

5
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition

that is substantially similar to that which existed prior to the commencement of Lessor’s activity

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee falls to restore the parcel and/or

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in

completing and accomplishing such restoration, including, but not limited to any costs the Lessor

incurs in removing and disposing of Lessees Equipment.

17. Default.

i) Notice ofdefault. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice ofdefault to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice ofdefault must be resolved and remedied to the Lessor’s satisfaction

within fifteen (15) days of the date of the Lessor’s written notice to Lessee or such further time as

may be authorized by the Lessor in writing. Lessee’s failure to construct the Equipment in

accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in

6

Page 330 of 337



performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses

to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys1 Fees. In the event of any litigation by reason of this Lease,

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

related litigation.

19. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There

are no representations or understandings of any kind not set forth herein. Any amendments of

this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which

may hereafter be in force.

21. Binding Effect. All provisions contained in this Lease shall be binding upon and

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Riahts. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,

provided that such use by Lessor and/or third parties does not unreasonably interfere with

LesseWs rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

7
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor’s operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as

needed to construct, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with

Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.

8
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MEMORANDUM Cf AGREEMENT

BETWEEN TBE

COUNTY OP MAUI

AND

STATE OP HAWAPI

ThIs MEMORANDUM OP AGREEMENT C’MOA”). ~heid Into on this j~day of
A .~ I 2Ojf, by and between the COUNTY OP MATE, a municipal coiperation ofthe

Statl ofHawaii, whose address Is 200 SouthHigh Stroct, W~llukn HawaIi 96793
(‘COUNTY”), the STATE OP HAWAfl by It~ DEPAamjE~’r OP DEFENSE, whose sddre~i
j~ 3949 D~tmimd Head Road, Honolulu, Hawai’j 96816 (“DOIT)~ and the STATE OP HAWAI’I
by its DEPARThIENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kfilan4mokn Buhdh~g 1151 Punchbowl Stzee~ Honolulu, HawaIi 96813 C’DAGS”) (COUNTY,
DOD, and DAGS collectively rclbucd to as “Paiti~?).

The pwpose ofthis MOA Is to coordinate the plem~nt4ion, Including planning. ~ign
~4 ~jnj~t J~u, ofHawsJ’I State Emergency Outdoor Sirer Wiining System, togather with
huprovemuenta, equipment, ~Iilties and apjnatcnmicc, related thereto (“sirens and relrrd
cqulpmnc,W’), throughout the COUNTY.

Hawaii Revised 8tatut~s (“HRS”) *128-2 dcflncs a “local organization for civil defimsw’
to include an orgi”I”tlon created In accordance with HRS Chepti 128 to perform civil d~rse
fimetbis In the COUNTY. Civil~efunctions Include all those provided pwsuant to HRS
Chapter 128 which includes airreld wtmTlg services andconimu ~ lIRE *128-3
provides for the appoin nentofaDeputyD4mctcjrfo~ each political rebdjviskJfl. HItS *128-6
establishes Civil Deibuse powers and provides for direction or contrul atwarnings and øgp4s
fOrIlemt~andthedevioeatebeus~L

Additionally, HRS §128-18 grants the STATE and COUNTY Immunity from any liability
for death afar l4ury to persons, or property demnage, U amemilt ofany act or omission in the
cornea ofthe employment aria the perfonnance ofduties pormuant to HRS Chapter 128, encept
In casea ofwillful misconduct

The DOD, DAGS, and the COUNTY, by n~i4ual consent, agree to jointly mqnag~ cftbrls
and projects undeziakea to fulfill the responsibility l~ the Installation, malnt~nance and oon~ol
ofsoch warnings and devices. -

NOW THEREFORE, In consideration ofthe znutnal covena~ and promises herein
m4~ the Psilles do hereby agree as follows

APPEN~IX (1)
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1. DOD’s rospousibllitlea:

s. M~jM.In a list ofproposed locations for sirens and related equipment

b. Participate in meetings with the COUNTY to discuss proposed siren sites.

c. Submit listings ofproposed siren sites for review and cozncnco.

d. Seek appropriations for siren wrning projects on behalfofthe COUNTY, aid
where such appropriations ace undo, fond the design and construction aithe
sbus and related equipment

FOR COUNTY CONTROLLED SITES:

a, Initiate a License Agreement with the COUNTY which will address site
— lames for erdating and now siren si~

f The License agreement conditions ofacoes, for the Installation, opa~t1an,
repair arid ~ofthe sirens and related eqrtipmrer~ shall include~

1) DOD’s contractor shall obtains dghtofcctry permit for the
installation ofthe siren and related equipment at each siren site.

2) DOD shall roqu~m its contractor to procure and m.Int~ln, during the
life ofeach right-of-entry permit and any extensions thereof,
comprehensive general liability himuaree covering bodily hjrny aid
property damage with limits cot less than $1,000,000 combined
single limit per occ~ence and Including the following exterudma:
(1) contractual liability to cover liability assumed under the right-of
entry p-mk~ and Q) all Insurance timt may be required under the
laws, ordinances or rules or regulations ofany g~veaansnta1
audmrlry. All required policies ofInsurance shall name the
COUNTY, DOD DAdS, aid their elected and appointed officials,
employees and agents as additional Insured and provide that the
policy will not be canceled, terminated, lapsed, trmatezlslly d~pd
without 30 daya’ prior writtennotice to the County.

3) DOD’s contractor shall maintain aid exercise due care to keep the
area sunmnrding the siren site deer and safe for public use during
the term ofthe right-of-entry p~mIt.

4) DOD’s contractor shall restore the siren site to a condition that Is
substantially simitirto thai whjth~ pgjc~ ~ the
commenc~~ent ofthe contractoñ activity under each right-of-entry

~ .db~ d~nrp~e
Page 2 of 5
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5) DOD, its officers, en~kryees, agents~ conirsotors, and ocntectcrs
,hall comply with and satisfy all applicable aa-IWvg, oyd~nan~55,
ruics and regulations of the Federal, State and COUNTY
guvommcms in por~rm1ng Its work at each siren site.

2. COUNTY’s responsibilities:

a. Identify, review and approve the proposed location ofthe siren sites

b. Assist DOD in the coordinRtkm with site owners and canunuaftica to fircilh
the siren site approvals.

c. Participate with DOD and DAGS In the sirens final acceptance process.

i The COUNTY, Its officers, employees, agents, i~n~ructocs, and subcontractors
shall comply with and satisfy all applicable statutes, aid~ninccs, rules and
regulations of the Federal, State and City ~rninants In performing its siren
— activities.

FOR COUNTY CONTROl IJID SIThS:

a. Review and~the cccstruction plans provided by DOD for the
installation ofthe sirens and related equipment

L Grant DM38, DOD, and their contractors a license to Install, operate, and
mnint~h, sirens and related equipment on the siren sites approved by the
Comdy.

g. Issue rIgbt..of-enti~’ permits to DAGS’ and DOD’s contractor for approved
shea sites.

3. DAGS’ responsibilities are as follows:

a. Provide DOD staffwith ticchi~tcel services and overview cecudinatiari
support for the Implementation ofDOD siren projects on COUNTY
cenkuild sham sites.

b. Procure the design consultants, negotiate and a5p~uve the consultant’s
foes, prepare the design contracts and make payments ming ~4ng
apprcpdatcd for tids purpose.

c. Oversee the design, bidding, and conatroction phapes ofthe work In
accordance with all applicable regulatory requirements. Prcp&e the
construction contracts end make payments.

Page3of5
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d. When overseeing design and construction phases ofweek for the DOD
ken, and related equipment

1) Ifa siren alto Is located on S te.owned properly, DAOS shall be
rqxmslble for submitting an e~’qit (on behalfofDOD) for the
siren flora the State Dcpanment ofLand and Natural Resources.

2) DAGS’ consultants and contractors will process azightof-entry
permit fir the InstallatIon ofthe siren and related equipment at
each siren i~

3) DAGS shall require Its consultants and cmnraatorsto procure and
m.Int~js, during the life ofeach dgbtof-enfty permit esul any
n~dansthem~ ceenprthesdwgenend ~bllhybmuzenc— bodily h~jury and prvperty ~mIgo with limits ant less
than $1,000,000 ceenbined ih~g)oUmftperocenr~er~e and
Including the following extensions: (1) coatra~ual liability to
cover liability ~‘auned male, the dgbt.of-estry pamlt and (~2)
products and completed operatiana covcrage and all lamnance that
may be required rmtkr the laws, crdh~nvce or rules or regulations
ofany governmental authority. All ~dpolicies ofhnmaucc
shalln~ U~ COUNTY, its elected and aNointed officials,
emplaycea and *gtnt’ as additional bnmed and provide that the
policy will ant be canceled, ~mili~.*cd~ lapsed, or materiafly
changed wIthout 30 days’ prior written notice to the COUNTY.

4) DAhOS’ consultants and contractors shall maintain and exercise due
care to keep the area aurrerrading the shun site clear and safe for
priblic ma during the term ofthe rightof.esntxy permit.

5) DAGS’ coaulturzta anti coj~o~s shall restore the siren site to a
condition that Is substantially ~hnns to that which existed ≠orlD
the commencement ofthe co~actor’s activity under each rlght.oIL
entry permit

6) DAGS, its officers, employees,~~contacfors,
and subcontractors shall comply with and sat1a~ all applicable
st.La~, mdInaiiç~s, rules and regulations ofthe Fedora), STATE
and COUNTY govermucalts In per~tn~ing its work at each siren
sits.

4. ?~~dificat1orj. Any extensions, changes or alterations to this MOA shall be
agreed to by all afthcted parties in writing bofo,~ being undertaken.

~ i—.’-.

Page4of5

Page 336 of 337



5. Tan~iln.tion. Any party to this MOA iiall han the prMlege, with or wld~ut cause,
to cancel or annul this MOA at any time upon wdtten notice gIven thirty (30) days In
advance ofsuch~

IN WIThESS THEREOF, the Parties have ~cecutcd this MOA on the day, month, ~nd year
— abov~

RECOMMEND APPROVAL:

COUNTY OP MAUI

~1~2L
M. ARAKAWA

Mayor

ANNA POUST
Ewgency M~n~g~wncrn Officer
Mmd ~Ivll Dthme Agancy

APPROVED AS TO FORM

CALEB ROWE
Dqa~cnnCon~

APPROVED AS TO PORM

Deputy Altoeney General

APPROVED AS TO PORM

Deputy AUomey General

STATE OP HAWAfl
DEPARTMENT OP ACCOUNTiNG AND

State Comptroller
~44aMOA S

Pege5of5

STATE OF HAWA!I
DEPARTMENT OF
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