REQUEST FOR LEGAL SERVICES

Date: July 27, 2016 Rec'd on 7/29/2016
From: Michael P. Victorino, Chair
Policy and Intergovernmental Affairs Committee
TRANSMITTAL
Memo to: DEPARTMENT OF THE CORPORATION COUNSEL

Subject: APPROVING INSTALLATION OF SIRENS FOR THE HAWAII STATE EMERGENCY
OUTDOOR SIREN WARNING SYSTEM (PIA-70)
Background Data: Proposed resolution to authorize the Mayor to enter into lease agreements

with the State of Hawaii for the installation of emergency outdoor warning sirens on
County-owned property, with incomplete copies of Exhibit 3, page 81; Exhibit 4, pages 86,
87, and 92; Appendix 1, page 105; and Exhibit 5, page 111.
Work Requested: [ ] FOR APPROVAL AS TO FORM AND LEGALITY

[X] OTHER: Prov1de revised resolution with complete exhibits.

Req estor's 51gnature ; Contact Person
Kimberley Willenbrink

Michael P. Victorino (Telephone Extension: 7761)
[] ROUTINE (WITHIN 15 WORKING DAYS) [X] RUSH (WITHIN 5 WORKING DAYS)
[] PRIORITY (WITHIN 10 WORKING DAYS) [ ] URGENT (WITHIN 3 WORKING DAYS)

[] SPECIFY DUE DATE (IF IMPOSED BY SPECIFIC CIRCUMSTANCES):
REASON:

FOR CORPORATION COUNSEL'S RESPONSE

ASSIGNED TO: ASBIGNMENT NO. BY:

TO REQUESTOR: [ ] APPROVED [] DISAPPROVED [] OTHER (SEE COMMENTS BELOW)
[] RETURNING--PLEASE EXPAND AND PROVIDE DETAILS REGARDING ITEMS AS NOTED

8.24.1p
COMMENTS (NOTE - THIS SECTION NOT TO BE USED FOR LEGAL ADVICE): SPowE TO K. WilENsewi.
SHE Mo LE BLECTRONIL. @ESPINSE oLy,

DEPARTMENT OF THE CORPORATION COUNSEL

pate B 2.1k 5, JERRIE L. SHEPPARD

(Rev. 7/03)

pia:ltr:070acc01:kcw

Attachment



Resolution

No.

APPROVING THE INSTALLATION OF SIRENS IN THE COUNTY OF
MAUI RELATING TO THE HAWAII STATE EMERGENCY
OUTDOOR SIREN WARNING SYSTEM

WHEREAS, the State of Hawaii, Department of Accounting and
General Services, the Department of Defense, and the County of Maui
(“County”) entered into a Memorandum of Agreement (“MOA”) on April 16,
2014, attached hereto as Appendix (1), to coordinate implementation,
planning, design, and construction of the Hawaii State Emergency
Outdoor Siren Warning system throughout the County; and

WHEREAS, five locations located on County-owned property have
been selected for placement of emergency outdoor warning sirens, all of
which are County properties as further described in Exhibit “1” through
“5”, attached hereto and incorporated herein; and

WHEREAS, license agreements between the County and the State of
Hawaii were contemplated in the MOA to authorize the placement of any
emergency warning siren on County property; and

WHEREAS, the County has proposed lease agreements instead of
license agreements; and

WHEREAS, it is understood that effective July 1, 2014, Hawalii
Revised Statutes (“HRS”) Chapter 128, which is cited in the MOA, was
repealed and replaced by HRS Chapter 127A, and that specific provisions
of HRS Chapter 128 cited in the MOA are clearly addressed in HRS
Chapter 127A; and



Resolution No.

WHEREAS, pursuant to Section 3.40.040, Maui County Code, a
lease of real property exceeding five years must be authorized by the
County Council by resolution and may be so authorized when such longer
period is deemed necessary, is in the public interest, and is for the use of
any agency of the State; and

WHEREAS, the five leases attached hereto fulfill the MOA and serve
the public interest by improving and expanding emergency and civil
defense communications in times of disaster or national emergency; and

WHEREAS, the five leases will remain in effect until such time as
either party provides reasonable written notice to terminate the lease; now,
therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Mayor and the Director of Finance or their authorized
representatives may execute these leases; and

2. That certified copies of this resolution be transmitted to the
Mayor, the Emergency Management Officer, the Director of Finance, the

Director of Parks and Recreation, and the Corporation Counsel.

APPROVED AS TO FORM
AND LEGALITY:

QAN g
ﬂE ¥ LYSHEPPARD
eputy Corporation Counsel
Céunty of Maui
2016-0309




MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWATI'I

This MEMORANDUM OF AGREEMENT ("MOA"), cntered into on this [6 ™ day of
2044, by and between the COUNTY OF MAUIL, a municipal corporation of the
of Hawail, whose address is 200 South High Street, Wailuku, Hawaii 96793

("COUNTY™), the STATE OF HAWATT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawai'i 96816 (“DOD"), and the STATE OF HAWATIT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimoku Building 1151 Punchbow! Street, Honolulu, Hawei'i 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred o as “Parties”).

The purpose of this MOA is to coordinate the implementation, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Wamning System, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY.,

Hawai'i Revised Statutes (“HRS") §128-2 defines a "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air raid warning services and communications. HRS §128-3
provides for the appointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of warnings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any Hability
for death of or injury to persons, or property damage, as a result of any act or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by mutual consent, agree to jointly manage efforts
mdpmjecnmduhkznmfulﬁnthensponﬁbimyfaﬂwmmﬂlﬁommmmdml
of such warnings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)



1. DOD’s responsibilities:
a. Mazintain a list of proposed locations for sirens and related equipment.
b. Participate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concurrence.

d. Seek appropriations for siren waming projects on behalf of the COUNTY, and
where such appropriations are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiste s License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

f. The License agreement conditions of access for the installation, operation,
repeir and maintenance of the sirens and related equipment shall include:

1) DOD’s contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual lisbility to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD's contractor shall maintain and exercise due care to keep the

area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that is
substantielly similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit.

CADOCUME~\COUNTY~1\LOCALS~[\Temp\XPgrpwise\final COM-Stste MOA 9-13-11 edited signeture page.doc
Page 2 of 5



5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all epplicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
governmenis in performing its work at esch siren site.

2. COUNTY s responsibilities:
& Identify, review and spprove the proposed location of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals.

¢. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren

project activities.
FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

f Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g. Issue right-of-entry permits to DAGS® and DOD’s contractor for approved
siren sites.

3. DAGS’ responzibilities are as follows:

a Provide DOD staff with technical services and overview coordination

suppott for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using funding
appropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~I\COUNTY~NLOCALS~\Temp\XPgrpwise\final COM-State MOA 5-13-11 edited signature page.doc
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d When overseeing design and construction phases of work for the DOD
sirens and related equipment:

1)  Ifa siren site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
siren from the State Department of Land and Netural Resources.

2 DAGS’ consultants and contractors will process & right-of-entry
permit for the installation of the siren and related equipment at
each siren site.

3)  DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general liability insurance
covering bodily injury and property damage with limits not less
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual lisbility to
cover liability assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any governmental authority. All required policies of insurance
shall name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS' consultants and contractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5) DAGS’ consultants and contractors shall restore the siren siteto a
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit.

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE
and COUNTY govermnments in performing its work &t each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

CADOCUME~1\COUNTY~1\LOCALS~\Temp\XPgrpwise\inal COM.-State MOA 9-13-11 edited signature pege.dac
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s. Imimﬁgn.Anyputyhd:isMOA:hdlhweﬂnpﬁvﬂmwithorvmhom“u{e,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in
advance of such terminstion.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year
mentioned above.

COUNTY OF MAUL
M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
.
ANNA FOUST
Emergency Management Officer
Maui Civil Defense Agency
APPROVED AS TO FORM
AND %‘:
CALEB ROWE
Deputy Corporation Counsel
STATE OF HAWAI1
DEPARTMENT OF SE
APPROVED AS TO FORM:
By,
Deputy Attorney General DARR . WONG
Adjutent General
STATE OF HAWAIT
DEPARTMENT OF ACCOUNTING AND
APPROVED AS TO FORM: SERVICES
Deputy Attorney Generel SEKI
State Comptroller

CA\DOCUME~ NCOUNTY- NLOCALS- NTemp\X Parpwise\finel COM-8tats MOA 9-13-11 edited signature page doc
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MA123 Eddie Tam Memorial Park

THIS LEASE AGREEMENT entered into this day of , 201

3

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease ot Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Eddie Tam Memorial Park, TMK:
(2) 2-4-006:005 (por.) and (2) 2-4-032:098 (por.), more particularly described in Exhibit "A",

attached hereto and made a part hereof; and

EXHIBIT * ___j_l:__ ! Page 1 of 123



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication. together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof: and

WHEREAS, Lessor does not object to granting Lessee a non-¢xclusive Lease of the Siren
Site provided Lessce fully complies with the terms and conditions set forth below and in the
[:xhibits attached hereto:

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof,

B Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment”) in the Siren Site within Eddie Tam
Memorial Park, and the right of ingress to and egress from said Siren Site and Equipment. This
Lease shall not be construed to include the granting of any permanent rights, ownership. title, or
easements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.

- Page 2 of 123



3 Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MA123 at Eddie Tam Memorial Park”.

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

3. Additional Covenants. Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHERLEOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and vear first above written.

LESSOR:
APPROVAL RECOMMENDLED: COUNTY OF MAUI
L/ﬂ’)"**‘;’““’“‘“ I QWT—“ B\
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer {ts Mayor

Maui Civil Defense Agency

APPROVLED AS TO FORM
AND LEGALITY

Qx $ D oot
mfr\n L. SHEPPARD
puty Corporation Counsel

2016-0309
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LESSEE:

STATE OF HAWAIIL
By its Department of Defense

By é:’;\«/@ L

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

/1

MICTIAEL S, VINCENT
Deputy Attorney General
State of Hawali

-4 Page 4 of 123



STATE OF HAWAIL

S’ N o
V8]
192

On  this day of . 20__ . before me personally appeared
. to me personally known, who. being by me duly sworn or
affirmed. did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable. in the capacity shown. having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and otficial seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

"~ NOTARY PUBLIC CERTIFICATION
Doc. Date: - ~ #Pages:

Notary Name: Judicial Circuit:

Doc. Description:

Notary Signature:

Date:

n Page 5 of 123



STATE OF HAWAII )
) SS.
COUNTY OF MAUI )
On this day of . 20___, before me personally appeared ALAN M.

ARAKAWA. to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the secal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHERLEOFE, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:

Judicial
Notary Name: Circuit:
Doc.

Description:

 Notary
. Signature:

Date:

_6- Page 6 of 123



SITE SKETCH

DATE: 11/14/2008
|

SLAND: MAUI LEGEND
SITE NUMBER: 123 LEGEND
SITE NAME: Eddie Tam B Swcior gre
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MA123 — Eddie Tam Memoriad daienter
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MA123 - Eddie Tam
Sited Per Specifications

21' From Utility Enclosure

12' From Light Pole (Field Lites)

8' From Wooden Guard Rail
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COVENANTS, TERMS AND CONDITIONS
I. Right to Construet the Equipment. Lesses may construct and maintain the

Equipment on the Siren Site, with accass on, within, under, over and across the parce! provided

Eguipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The mnitial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested

once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of anv kind within, on, over, under, across, neas, or affecting the Siren Site, Lessor will
coordinaie such work with Lesses in advancs  Lesses shall not unreasonably prevent Lessor
from performung such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Owmership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such

Page 13 of 123



removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifving a shorter period,

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet anv part of
the parcei or Siren Site, or grant any inferest, privilege or Lease whatsoever i connsction with

g, Responsibility for Damages or Injury. Lessor and Lesses understand and

recognize that by eniering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawail Revised
Statures, Act 111, which took effect on July 1, 2014 In consideration of this mutual
understanding:

e, Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by

any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11 Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
genera! liability insurance covering bodily injury and property damage with limits not less than

$1.000,000 combined single U currence and include the following exiensions

sumned under the right-of-entry permit, and (2 all
insurance that may dbe required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agentis as additional wsured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12, Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14.  Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b} products or materials which (i) include any hazardous substance as &

o g . 7
COmMpoNen ans

notice shall set forth (a) the proposed use and the hazardous substance involved, (b} a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of msurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lesses
shall {a) cause all hazardous subsiances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (¢} cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee's rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment instalied

or constructed on, within, under, ovar or across the Siren Site and any improvements, equipment,

that 15 substant
on the parcel and/or Siren Site, sausiactory o Lessor. If Lessee fails to restore the parcel and/or
Siren Site 10 a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shal] be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

i) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be rescived and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

i) County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18, Costs and Attornevs’ Fees. In the event of any litigation by reason of this Lease,

5

cessor and Lesses agree that each shall be responsible for their own attorney fees and costs and
not for the artomey fees and costs of the other party. Nothing contained herewn shall preciude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any

refated litigation.

15. Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20, Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21, Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22 Reservation of Rights. lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial

interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue

o

jLe)

of way and easements
wers, drainage,

rights
zas, 1elephone, pipes, waler, s

whatsoever, without himitation, |
needed to constriict, reconstruct, operate and maintain such facilities; provided that all such

reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee

damaged as a result of such entry shall be restored 1o & condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND

STATE OF HAWATI'

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this [ ™ day of

: 2014, by and between the COUNTY OF MAUI, & municipal corporation of the
ﬁofmmﬁ,mmma 200 South High Street, Wailuku, Hawaii 96793
("COUNTY™, the STATE OF HAWAIT by it DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Hesd Road, Honolulu, Hewai'i 96816 (“DOD™, and the STATE OF HAWAFI
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimokn Building 1151 Punchbow! Street, Honolulu, Hawai'i 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties™).

The purpose of this MOA is to coordinate the implementstion, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Warning System, together with
improvernents, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY,

Hawai'i Revised Statutes (“HRS"™) §128-2 defines a "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air raid waming services end communications. HRS §128-3
provides for the eppointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of warnings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any Hability
for death of or injury to persons, or property damage, as a result of any act or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by mutual consent, agree to jointly manage efforts
mdmjmmdmmmfulﬁntbemponﬁhﬁtyfmﬂwmsmnmmmandml
of such wamings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:
2. Masintain a list of proposed locations for sirens and related equipment.
b. Perticipate in meetings with the COUNTY to discuss proposed siren sites.
¢ Submit listings of proposed siven sites for review and copcurencs.
d. Seek sppropristions for siren waming projects on behalf of the COUNTY, and

where such approprietions are made, fund the design end construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiate 8 License Agreement with the COUNTY which will address site
gpecific issues for existing and new siren sites.

f The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shal] include:

1y DOD's contractor shall obtain a right-of-eniry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive genersl lisbility insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual lisbility to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
authority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD's contractor shall maintain and exercize due cere to keep the
ares surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that is
substantially similsr to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit.

CADOCUME~I\COUNTY~1\LOCALS~\Temp\XPgrpwise\fial COM-Btate MOA 9-13-11 sdized signsture page.doc
Page2 of 5
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinaneces,
rules and regulations of the Federsl, State and COUNTY
govemments in performing its work at each siren site.

COUNTY s z'%pﬂmfm, ities:

B2

& ldentify, review and approve the proposed location of the siren sitss

b, Asgist DOD in the coordinetion with site owners and communities to facilitate
the given site approvals.

¢. Participate with DOD and DAGS in the sirens final sceeptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, cedinances, rules and
reguletions of the Federal, State and City governments in performing its siren

FOR COUNTY CONTROLLED SITES:

¢. Review and spprove the construction plans provided by DOD for the
installation of the sirens and related equipment.

f Grent DAGS, DOD, and their contractors a license to install, operate, and
maintsin sirens and related equipment on the siren sites approved by the
County.

g Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS' responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination
support for the implementation of DOD siren projects on COUNTY
controlled giren gites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using funding
appropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~INCOUNTY~NLOCALS~\Temp\XPgrpwise\final COM-State MOA 9-13-11 edited signature page.doc
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d When overseeing design and construction phases of work for the DOD

1) If a siren site is located on State-owned property, DAGS shall be
responsible for submitting en essement (on behalf of DOD) for the
siren from the State Department of Land and Netural Resources,

2 DAGS' consultents and contractorz will process a right-of-entry
permit for the installation of the siven and reisted equipment &t
each siren site,

3) DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general lishility insurance
than $1,000,000 combined single lirnit per sccurrence and
including the following extensions: (1) contractual lisbility to
cover liebility sssumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be requived under the laws, ordinances or rules or regulations
of any governmental authority. All required policies of insurance
shall name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS' consultants and contractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safee for
public use during the term of the right-of-entry permit.

5) DAGS’ consuliants and contractors shall restore the giren site to a
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit.

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY governments in performing its work at each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

CADOCUME~\COUNTY~\LOCALS~INTemp\XPgrpwise\final COM-State MOA 9-13-11 edited signature page.doc
Page 4 of 5

Page 23 of 123



5. Terminstion. Any party to this MOA shall have the privilege, with or without cause,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in
advance of such terminstion.

IN WITNESS THEREOF, the Parties have executed this MOA op the day, month, and yesr
mentioned sbove,

COUNTY OF MAUL

RECOMMEND APPROVAL:

flbmppodlr 84
ANNA FOUST

Emergency Management Officer
Maui Civil Defense Agency

APPROVED AS TO FORM
CALEB ROWE
Deputy Corporation Counsgel

STATE OF HAWAII
DEPARTMENT OF D
APPROVED AS TO FORM:

SE
W W By
Deputy Attorney General DARR . WONG
Adjutant General 0

STATE OF HAWATI
DEPARTMENT OF ACCOUNTING AND

APPROVED AS TO FORM: G SERVICES

Deputy Attorney General DEAN SEKI
State Comptroller
C\DOCUME~ NCOUNTY~ \LOCALS- TemptX Perpwisetfinal COM-State MOA 9-13-11 ediied signature paga doc
Page 5of §
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LEASE OF COUNTY REAL PROPERTY

L.ease Agreement for Siren MA404 Honokowai Beach Park

THIS LEASE AGREEMENT entered into this ~ day of . 201

by and between the COUNTY OF MAUT, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafier referred to as "Lessor,” and the STATE OF IHHAWAII by its Department of
Detense. whose address 1s 3949 Diamond Head Road. Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee.”" and collectively referred to as the “Parties™.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), rcgarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor o address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
[Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License: and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location tor the installation, operation and maintenance of an emergency warning
siren as specilied in the MOA, which parcel is identified as Honokowai Beach Park, TMK: (2) 4-
4-001:046 and (2) 4-4-001:047, more particularly described in Exhibit "A", attached hereto and

made a part hereof; and
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WHEREAS. Lessee desires to Lease a portion of the parcel identified. hereinafter
referred to as the "Siren Site™, for the installation. operation and maintenance of an ecmergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS., Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Fxhibits attached hereto;

NOW. THEREFORE. in consideration of the mutual covenants and agreements set forth
heremn. Lessor does hereby grant a Lease of County Real Property to Lessee., and Lessee hereby

N

aceepts said lease, on the terms and conditions st forth below and in Exhibits "A", "B" and "C",

attached hereto and made a part hercot

I Purpose _of Lease. It is mutually agreed and understood by and between the

Partics that the primary purpose tor this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device. together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter relerred to as the "Equipment”) in the Siren Site within Honokowai
Beach Park. and the right of ingress to and egress from said Siren Site and Equipment. This
l.ease shall not be construed to include the granting of any permanent rights, ownership. title, or
casements in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of

the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as “Siren Number MA404 at Honokowai Beach Park”.

4. Leasc Term. This Lease shall become etfective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
clects to terminate this lLease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifyving a shorter period.

3. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C". attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and vear first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

ANNA FOUST TALAN M. ARAKAWA
FEmergency Management Officer Its Mayor

Maut Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

S Desngqui

JERRIE LSHEPPARD
Deputy Corporation Counsel
2016-0309

Page 27 of 123



LESSEE:

STATE OF HAWAI
By its Department of Defense

&m@ e
\ ERN MIYAGI

Hawalii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

SA

AEL’S VINCENT
D(_ put ~\[tom«.\ General
State ol Hawaii

Page 28 of 123



STATE OF HAWAII )

) SS.
)
On  this day of . 20___. before me personally appeared

. to me personally known, who, being by me duly sworn or
atfirmed. did say that such person executed the foregoing instrument as the free act and deed of
such person, and it applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:

- Notary Name: N Judicial Circuit:

- Doc. Description:

- Notary Signature:
Date
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STATE OF HAWAIL )

COUNTY OF MAUI )

On this day of , 20___. before me personally appeared ALAN M.
ARAKAWA. to me personally known, who being by me duly sworn. did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
atfixed 1o the foregoing instrument is the lawful seal of the said County of Maui, and that the
sald instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter: and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHERLEOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

i - NOTARY PUBLIC CERTIFICATION
Dog. Date: - # Pages:

| Judicial

| Notary Name: ~ Circuit

- Doc.

- Description: -

; \otdl\

- Signature: o

Date:
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DATE: 10/12/2006
ISLAND: MAUI
SITE NUMBER: 404

SITE SKETCH

SITE NAME: Honokowaij Beach Park

SITE MAP % 403
Honokowa Beach Park
Overview and Parking

TMK#4-4-01: 48, 47

Maul Parks and Recreation

LEGEND
@ utiity Pole with Lignt
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Place
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PARKING LOT

PARKING LOT

@ o 100t
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MA404—-Honokowai BaaghrRark




»

1A404 - Henekowai Beach Park

ffset due to overhead electrical
lrop wire to comfort statior.

4' From Wooden Guard Rali
10' From Gate Post
24' From Paystation
40' From BBQ
LAT = 20.954096°

LONG = -156.686520°
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COVENANTS, TERMS AND CONDITIONS

I. Right to Construct the Equipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided

that Lessee obtains the Lessor's wriften approva! of the plans and specifications for the

Eguipment and any subseguen

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Eguipment, including but not limited to, al! design, planning, engineering, consiruction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Darmage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lesses 1o advance  Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.
g Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever i connaciion with

3, Responsibility for Damages or Injury. Lessor and Lesses understand and

recognize that by entering into this Lease, that both are engaged in 2 civil defense and/or
emergency operations warning function as contempilated in the MOA and in Hawail Revised
Statutes, Act 111, which took effect on July 1, 2014, In consideration of this murual
understanding;

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11, Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

limir per ocourrence and include the following extensions:

(1) contractual Hability io cover hability assumed under the right-of-entry permut; and (2 all
wngurance that may be required under the laws, ordinances or rules or regulations of any
governmenta! authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14, Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hazardous substance, or (b) products or materials which (1} include any hazardous substance as a

nponent and (it} which, 1 L, might result in the release or discharge of any
notice shall set forth (2) the proposed use and the hazardous substance involved, (b) 2 hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee o
assure Lessee’s compliance with the requirements of this Lease, and (¢} evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee 1o be
removed from the Siren Site and disposed of in accordance with applicable provisions of law, (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal, (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee's rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, cver or across the Siren Site and any improvements, equipment,

;)m

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee’'s Equiprnent.

17.  Default.

1) Motice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

i1) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of

this Lease.

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19, Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this L.ease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21 Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure

Page 43 of 123



that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

eiephone, pipes, water, sewers, dral

¥

Whalsoever, v

e

needed to construct, reconstruct, operaie and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior t©

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND

STATE OF HAWAIT

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this &_"_"_ day of
20 4., by and between the COUNTY OF MAUIL, & municipal corporation of the
of Hawei'i, whose address is 200 South High Street, Wailuku, Hawsii 96793

("COUNTY™), the STATE OF HAWAIT by is DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawsi't 96816 (“DOD"), and the STATE OF HAWAIT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimoku Building 1151 Punchbowl Street, Honolulu, Hawaii 96813 ("DAGS™) (COUNTY,
DOD, and DAGS collectively referred to as “Parties™).

The purpose of this MOA is to coordinste the implementstion, including planning, design
and construction, of Hawei'i State Emergency Outdoor Siren Warning System, together with
improvements, equipment, facilities and sppurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY.

Hawei'i Revised Statutes (“HRS") §128-2 dafines & "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air raid warning services and communications. HRS §128-3
provides for the sppointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionslly, HRS §128-18 grants the STATE and COUNTY immunity from eny Hability
for death of or injury to persons, or property damsge, as a result of any act or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by mutual consent, agree to jointly manage efforts
mdpmjmmdcmkenmﬁnﬁnthemponm’hmyfmﬂwmmnmommmdcmml
of such warnings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:

& Maintain a list of proposed locations for sirens and related equipment.

b. Participate in meetings with the COUNTY to discuss proposed siren sites.
Submit listings of proposed siren sites for review and concurrence.

€3

d. Sesk sppropristions for siren warning projects on behalf of the COUNTY, and
where such approprietions are made, fumd the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiste s License Agreement with the COUNTY which will address site

f. The License agreement conditions of access for the installstion, operation,
repair and maintenance of the sirens and related equipment shall include:

1) DOD’s contractor ghall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractusl liability to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
authority. All required policies of insurancs shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit.

CADOCUME~I\COUNTY~NLOCALS~ \Temp\NPgrpwise\final COM-Biate MOA 9-13-11 edlted signetive page.dos
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5) DOD, its officers, employees, agents, contractors, and subcontractorz
shall comply with and satisfy all spplicable statutes, ordinances,
rules and regulations of the Federsl, Siate and COUNTY
governments in parforming its work at esch siren site.

pa COUNTY s responsibilities:
& ldentify, review and approve the proposed location of the siven sites

b, Assist DOD in the coordinstion with site owners and communities to fanilitats

¢. Participate with DOD and DAGS in the sirens fins! scceptance process.

d. The COUNTY, its officers, employees, agenis, confractors, and subcontractors
shall comply with and satisfy sll applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siven
project ectivities.

FOR COUNTY CONTROLLED SITES:

e. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

f. Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g Issue right-of-entry permits to DAGS' and DOD’s contractor for approved
siren sites.

3. DAGS' responsibilities are as follows:

a Provide DOD staff with technical services and overview coordination
support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using funding
appropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in
accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~I\COUNTY~1\LOCALS~\TempAXPgrpwise\final COM-Stxe MOA 9-13+11 edited signature page.doc
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d. When overseeing design and construction phases of work for the DOD

1 If a siren site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
giren from the State Department of Lend and Natursl Resources.

2 DAGS' consultants and contraciors will process & right-of-entry
permit for the installation of the siren and related equipment &t
each giren site.

3) DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
exiensions thereof, comprehensive general liahility insurance
covering bodily injury and property damage with limits oot less
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual liability to
cover liability assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any governmental euthority. All required policies of insurance
shail name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days' prior written notice to the COUNTY.

4) DAGS’ consultants and contractors shall maintsin and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5) DAGS’ consultants and contractors shall restore the siren site to a
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit,

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY governments in performing its work &t each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA ghall be
agreed to by all affected parties in writing before being undertaken.

CADOCUME~ \COUNTY~1\LOCALS~NTempA\XPgrpwise\final COM-State MOA 9-13-11 edlted signature page doc
Page 4 of 5
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5. Termingtiop. Any party to this MOA shall heve the privilege, with or without cause,
to cencel or annul this MOA st eny time upon written notice given thirty (30) days in
advance of such termination.

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year
mentionad above.

COUNTY OF MAUL

Mayor
RECOMMEND APPROVAL:
Cebbmpntlr $7 DSt
ANNA FOUST
Emergency Management Officer
Msaui Civil Defense Agency
APPROVED AS TO FORM
CALEB ROWE
Deputy Corporation Counsel
STATE OF HAWAII
DEPARTMENT OF D SE
APPROVED AS TO FORM:
By ,
Deputy Atiorney General DARR . WONG
Adjutant General
STATE OF HAWAIT

DEPARTMENT OF ACCOUNTING AND

APPROVED AS TO FORM: G SERVICES

Deputy Attorney General DEAN SEKI
State Comptroller
C\DOCUME~ NOOUNTY~ I\LOCALS- NTempX Prpwiseifinal COM-Staiz MOA 9<13-11 edited signature page doc
Page 5 of 5
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LEASE OF COUNTY REAL PROPERTY

[Lease Agreement for Siren MA406 Napili Neighborhood Park

THIS LEASE AGREEMENT entered into this  day of . 201

by and between the COUNTY OF MAUI a political subdivision of the State of Hawaii. whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinatier referred to as "Lessor,” and the STATE OF HAWAIL by its Department of
Defense. whose address 1s 3949 Diamond 1ead Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties™.

WHERLEAS. the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHLEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
[casc of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License: and

WHEREAS. Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation. operation and maintenance of an emergency warning
siren as specified in the MOA. which parcel is identified as Napili Neighborhood Park. TMK: (2)
4-3-018:041 (por.). more particularly described in Exhibit "A", attached hercto and made a part

hereof; and
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WHEREAS, Lessee desires to Lease a portion of the parcel identified. hereinafier
referred to as the "Siren Site”, for the installation. operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1). to provide civil defense disaster
warnings  and communication. together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof: and

WHLERIAS. Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORI. in consideration of the mutual covenants and agreements set forth
herem, Lessor does hereby grant a Lease of County Real Property to Lessee. and Lessee hereby
accepts said lease. on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hercof.

b Purpose of [ease. It is mutually agreed and understood by and between the

Partics that the primary purpose for this Lease 1s to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilitics and appurtenances
related thereto (hereinafter referred to as the "Equipment”) in the Siren Site within Napili
Neighborhood Park. and the right of ingress to and egress from said Siren Site and Equipment.
This Lease shall not be construed to include the granting of any permanent rights, ownership.

title. or easements in the parcel. Lessce shall obtain Lessor’s approval of the final location for

siting of the equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as ~Siren Number MA406 at Napili Neighborhood Park™.

4 Lease lerm. This Lease shall become effective on the day and vear first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) vear unless circumstances exist
justifying a shorter period.

3. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and vear first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

L/L/W DEEN Q.«;u@,j\ By

ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor

Mauw Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

QA0 g0

é}(\ﬁ/l SHEPPARD
>puty Corporation Counsel

2016-0309
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APPROVED AS TO FORM:

e

MICHAEL S, VINCI
Deputy Attorney (rumaI
State of Hawaii

LESSEE:

STATE OF HAWAII
By its Department of Defensc

By &ff\f\? / é»w”“””‘“

VERN MIYAGI
Hawaii [EFmergency Management Agency
Administrator
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STATE OF HAWATI )

On  this day  of . 20___. before me personally appeared
. to me personally known. who. being by me duly sworn or
affirmed. did say that such person executed the foregoing instrument as the free act and deed of
such person. and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commisgsion expires:

; NOTARY PUBLIC CERTIFICATION
' Doc. Date: - # Pages:

Notary Name- ) Judicial Circuit:

- Doc. Description:

i

i

Notary Signature:

| Date:
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STATE OF HAWATI )

COUNTY OF MAUI )

On this day of 20 before me personally appeared ALAN M.,
ARAKAWA (0 me personally known, \xho bum. by me duly sworn, did say that he is the
\1&&01 of the County of Maui, a political subdivision of the State of Hawaii, and that the seal

fixed to the fmwoms. instrument is the lawful seal of the said County of Maui, and that the
aid istrument was si Umd and sealed on behalf of said County of Maui by auth@rm ot its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, [ have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

" Doc. Date: il Pages: |
Judicial
Notary Name: - B Circuit:
Doc.

Description:

Notary
Signature

Date:
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DATE: 10/13/2008
ISLAND: MAUI
SITE NUMBER: 406
SITE NAME: Napili #1 Altemative 1

Tennis Courts

Waul Parks and Recreation
SITE MAP # 422
Napifl Neighborhood Park
Overview and Parking
TMKS 4-3-18: 41

SITE SKETCH

ft 100 ft. %Tom @
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MA406—Napili Neighborhgad.ffark




ou

i
s

MA406 - Napili Neighborhood Park
13' From Edge of Pavement
15' From Chainlink Fence

24' From Shower Tree (Kapalua
Side)

2B' From Shower Tree (Lahaina
Side)

LAT = 20.986513°

LONG = ~156.660218°
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COVENANTS, TERMS AND CONDITIONS

1 Right to Construct the Equipment. Lessee may construct and maintain the

Eguipment on the Siren Site, with access on, within, under, over and across the parcel provided

bemr T ma toieme vhs §
tngt LESses 0hiamns e Les

¢
P
4]
]
s
(¥

Boupment and any subseguen

-

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Egquipment, inciuding but not limuted to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Egquipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at 1ts sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor wili
coordinaie such work with Lessee in advance  Lesses shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures o
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary mainienance or operation of the

Eguipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances

exist justifying a shorter period.

8 Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
he parcel or Siren Site, or grant any inierest, privilege or Lease whatsoever 1o connection with

9. Responsibility for Damapges or Infury. Lessor and Lesses understand and

recognize that by entering into this Lease, that both are engaged in a civil defense and/or
gmergency operations warning function as coniemplated in the MOA. and in Hawait Revised
Statutes, Act 111, which took effect on July 1, 2014, In consideration of this mutual
understanding;

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11, Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive

general liability insurance covering bodily injury and property damage with limits not less than

00 combined single Umit per occurrence and include the following extensions

C1y contractual liabid cover Hability assumed under the right-of-entry permut; and (2) il
insurance that may be required under the laws, ordinances or ruies or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appoinied officials, employees and agents as additional insured and provide that
the policv will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12. Sanitation. Lessee, 1ts consuliants and contractors shall keep the parcel, Siren

Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not

commit, suffer, or permit to be commitied any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14, Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radiocactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances”.) Prior to commencing

use of the Siren Site for any activity involving the storage, use or distribution of (&) any

[}

£ a

]
m

hazardous substance, or (b} products or marernials which (i} include any hazardous substan

Tl mive GaiTen meties mE anel o e rae ey ] s
shall give written notce of such proposed use o Les
PAME

notice shall set forth {2) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (¢) evidence of msurance or
other financ:al resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lesses
shall (a} cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed

or constructed on, within, under, over or across the Siren Site and any improvements, equipment,

. - et g
CE, COMponeEnts and

that g substantially similar o b zxisted prior 1o the oo 3 5 ACTIVITY
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incwrred by Lessor in
completing and accomplishing such restoration, including, but not limited 1o any costs the Lessor
incurs in removing and disposing of Lessee's Equipment,

17. Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail,

i) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iif) County remedies for failure tg cure. If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18 Costs and Attornevs' Fees. In the event of any litigation by reascn of this Lease,

Lessor and Lesses agree that 2ach shall be responsible for thelr own attorney fees and cosis and

m

. - 5 ORI N I Y W s Bt : A [y e
for the attormey fees and costs of the other party  Mothing contained herein shall prec

Lessor or Lessee from pursuing an award of atiorney fees and cosis against any third party in any

elated litigation.

15 Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreemenis. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafier be in force.

21 Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or

any person acting for and on their behalf.

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurienances for utilities,

v other purposes.

i the Siren Sie as

nseded {o construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised 50 as to cause the least practicable interference with
Lessee’s operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entrv shall be restored to a condition as near as practicable prior ©

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUIL
AND

STATE OF HAWAI'Y

This MEMORANDUM OF AGREEMENT ("MOA™), entered into on this &f‘, day of
20 }4, by and between the COUNTY OF MAUI, & municipel corporation of the
of Hawsi'i, whose sddress is 200 South High Street, Wailuku, Haweii 96793

("COUNTY™), the STATE OF HAWATT by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honolulu, Hawai'i 96816 (*DOD™), and the STATE OF HAWATT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimoku Building 1151 Punchbowl] Street, Honolulu, Hewai'i 96813 ("DAGS"™) (COUNTY,
DOD, and DAGS collectively referred to as “Parties™).

The purpose of this MOA is to coordinate the implementstion, including planning, design
and construction, of Hewei'i State Emergency Outdoor Siren Wamning System, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”™), throughout the COUNTY.

Hawai'i Revised Statutes (“HRS™) §128-2 defines a "local organization for civil defenss”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all thoss provided pursuant to HRS
Chapter 128 which includes air raid warning services and communications. HRS §128-3
provides for the sppointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any liability
for death of or injury to persons, or property damage, as a result of any act or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by mutual consent, agree to jointly manage efforts
mdmo;ecbmdmﬁkentoﬁﬂﬁﬂthzmpom’bihtyfm‘&emﬂﬂ&on,maimmnuandmol
of such warmnings and devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
made, the Parties do hereby agree as follows:

AFPENDIX (1)
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1. DOD’s responsibilities:
8. Maintain a list of proposed locetions for sirens and related equipment.
b. Participate in meetings with the COUNTY to discuss proposed siven sites.
¢. Submit listings of proposed siren sites for review and coneurrencs.

ppropristions for siren waraing projects on behalf of the COUNTY, and
wmmwmmmmmmmmdwm@ﬁsf&e
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiste & License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

f. The License sgreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shall include:

1} DOD’s contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintsin, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than §1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual lisbility to cover lisbility assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmentsl
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD's contractor shall maintrin and exercise due care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to & condition that is
substantially similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit.

CADOCUME~I\OOUNTY~ I\LOCALS~ I\Temp\XPrpwise\final COM-Stsie MOA 9-13-11 edited signature page.doc
Page2 of 5
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5} DOD, its officers, employess, agents, contractors, and subcontractors
ghall comply with and satisfy all applicable statutes, ordinancss,
rules and regulations of the Federsl, State and COUNTY
governments in performing its work at each siren site.

pa COUNTY s responsibilities:
& Identify, review and approve the proposed location of the siren sites

b, Assist DOD io the coordination with site owners and communities to fecilitas
the siren site approvals.

¢. Participate with DOD and DAGS in the sivens final sceeptance process.

d. The COUNTY, itz officers, employees, agents, coniractors, and subcontraciors
shall comply with and sstisfy ail applicable statutes, ordinances, rules and
regulations of the Federal, State and City governments in performing its siren
project activities,

FOR COUNTY CONTROLLED SITES:

€. Review and approve the construction plans provided by DOD for the
installation of the sirens and relsted equipment.

f Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g. Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS’ responsibilities are as follows:

R Provide DOD staff with technical sexrvices and overview coordination
support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts end make payments using funding
appropriated for this purpose.

c. Oversee the design, bidding, and construction phases of the work in
accordance with all epplicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~INCOUNTY~NLOCALS~ I\Temp\XPgrpwise\final COM-Stxts MOA 9-13-11 edited signature page.doc
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d. When oversesing design and construction phases of work for the DOD

1) If & siven site is located on State-owned property, DAGS shall be
responsible for submitting an easement {on behalf of DOD) for the
siren from the State Department of Land and Neturs! Resources.

2} DAGS' consultants and coniractors will process a right-of-entry
permit for the installstion of the siren and related equipment &t
each siren site.

3 DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive general lability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractual lisbility to
cover liability assumed under the right-of-eniry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinances or rules or regulations
of any governmental suthority. All required policies of insurance
shall name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS’ consultants and contractors shall maintain and exercise due

care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5) DAGS’ consultants and contractors shall restore the siren siteto &
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit.

&) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE
and COUNTY governments in performing its work at each siren
site,

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

CADOCUME~\COUNT Y~ \LOCALS~ N Temp\XPgrpwise\inal COM-State MOA 9+13-1| edited signsture pege.doc
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5. Terminstion. Any party to this MOA shall have the privilege, with or without cause,
to cancel or annul this MOA at any time upon written notice given thirty (30) days in
sdvance of such termination.

IN WITNESS THEREQDF, the Parties bave sxecuted this MOA on the day, month, and vesr
mentivned shove.

COUNTY OF MAUL

RECOMMEND APPROVAL:
bt FY DBsagf—

ANNA FOUST

Emergency Management Officer

Mani Civil Defense Agency

APPROVED AS TO FORM

AND %‘:

CALEB ROWE

Deputy Corporation Counsel
STATE OF HAWATII
DEPARTMENT OF SE

APPROVED AS TO FORM:

WM By
Deputy Attorney General DARR §T. WONG
Adjutant General

STATE OF HAWAII

DEPARTMENT OF ACCOUNTING AND

APPROVED AS TO FORM: SERVICES

Deputy Attorney General DEAN SEKI
State Comptroller
CADOCUME-~ NCOUNTY~ \LOCALS- NTempX Pyrpwiseifinsl COM-Stata MOA 9-13-11 edited signature page doc
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LEASE OF COUNTY REAL PROPERTY

Lease Agreement for Siren MAS511 Kualapuu Park

THIS LEASE AGREEMENT entered into this day of , 201

3

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee," and collectively referred to as the “Parties”.

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and
approved as a location for the installation, operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is identified as Kualapuu Park, TMK: (2) 5-2-
028:098 (por.), more particularly described in Exhibit "A", attached hereto and made a part

hereof; and

- EXHIBIT " <"
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster
warnings and communication, together with improvements, equipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof, and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
Exhibits attached hereto;

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby
accepts said lease, on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

1. Purpose of Lease. It is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
install, operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Kualapuu
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or easements
in the parcel. Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MAS1 at Kualapuu Park".

4. Lease Term. This Lease shall become effective on the day and year first above
written, and shall continue in full force and effect until such time that either Lessor or Lessee
elects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and year first above written.

LESSOR:

APPROVAL RECOMMENDED: COUNTY OF MAUI

(G - D——O&«d\ By
ANNA FOUST ALAN M. ARAKAWA
Emergency Management Officer Its Mayor
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

uty Corporation Counsel
2016-0309
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LESSEE:

STATE OF HAWAII
By its Department of Defense

s (oo /2

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

a4
MICHAEL S. VINCENT
Deputy Attorney General

State of Hawaii
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STATE OF HAWAII

)
) SS.

)

On this

day of , 20___, before me personally appeared

, 1o me personally known, who, being by me duly sworn or

affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

Doc. Date:
Notary Name:
Doc. Description:

NOTARY PUBLIC CERTIFICATION
# Pages;

Judicial Circuit:

Date:

Notary Signature;
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STATE OF HAWAII )
) SS.
COUNTY OF MAUI )

On this day of , 20___, before me personally appeared ALAN M.
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the
said instrument was signed and sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Mauli.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:

' Judicial
Notary Name: Circuit:
Doc.

Description:

Notary
Signature:

Date:
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SITE SKETCH

DATE: 11/16/2006

ISLAND: Molokai

SITE NUMBER:

SITE NAME: Kualapu'u Park

—————

Softball
Field

. " . — - —— - - ——

Maul Parks and Recreation
SITE WAP #3508
Kualapuu Community Park
Overview and Parking of 1001 @
TMKS 5-2.28: 98 b " e MY

hitp:/fwww mauicounty.gov/parks/molokal/KualapuuPark htm

EXHIBIT " A"
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MAS511 K;,anumPark




MA511 ~ Kualapuu Park
6' From Fence
11'6" From Sidewalk

14' From Edge of Basketball Court

LAT = 21.156189°

LONG = -157.037030° : >
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the
Equipment on the Siren Site, with access on, within, under, over and across the parcel provided
that Lessee obtains the Lessor's written approval of the plans and specifications for the
Equipment and any subsequent alterations thereto prior to commencing the construction of any
portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month,

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and
expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4, Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"
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parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the
Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary
to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

8. Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of
the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with
this Lease or the Siren Site.

9. Responsibility for Damages or Injury. Lessor and Lessee understand and
recognize that by entering into this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawaii Revised
Statutes, Act 111, which took effect on July 1, 2014. In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law,

10.  Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized.
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11,  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waéte and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same,

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances™.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any
hazardous substance, or (b) products or materials which (i) include any hazardous substance as a
component and (ii) which, if an accident occurred, might result in the release or discharge of any
hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such
notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c) evidence of insurance or
other financial resources available to Lessee sufficient to assure Lessee’s ability to comply with
its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (c) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15.  Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.
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16. Removal upon Termination. Upon termination or cancellation of this Lease,

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that is substantially similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail.

ii) Lessee to cure defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iif) County remedies for failure to cure, If Lessee fails to cure said defaults or

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease,
Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and
not for the attorney fees and costs of the other party. Nothing contained herein shall preclude
Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any
related litigation.

19.  Agreement/Amendments. This Lease constitutes the entire agreement and
understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall
comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21.  Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22.  Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of
the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue
rights of way and easements for lines, transmission facilities and appurtenances for utilities,
electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes,
whatsoever, without limitation, including the right to enter the parcel and the Siren Site as
needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lessee's operations; provided further, that, in any such event, any improvements made by Lessee
damaged as a result of such entry shall be restored to a condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND
STATE OF HAWATI']

This MEMORANDUM OF AGREEMENT ("MOA™), entered into on this ]j_"_‘_dayof
ﬁfd ] 204, by and between the COUNTY OF MAUI, » municipal corporation of the
of Hawai'l, whose address is 200 South High Street, Wailuku, Hawaii 96793

("COUNTY™), the STATE OF HAWAII by its DEPARTMENT OF DEFENSE, whose addrems
is 3949 Diamond Head Road, Honolulu, Hawai'i 96816 (“DOD"), and the STATE OF HAWAIT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimoku Building 1151 Punchbow] Street, Honoluln, Hawai'i 96813 ("DAGS™) (COUNTY,
DOD, and DAGS collectively referred to as “Parties”).

The purpose of this MOA is to coordinate the implementation, including planning, design
and construction, of Hawai'i State Emergency Outdoor Siren Warning System, together with
improvements, equipment, facilities and appurtenances related thereto (“sirens and related
equipment”), throughout the COUNTY.

Hawai'i Revised Statutes (“HRS") §128-2 defines a "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to pesform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air id waming services and communications. HRS §128-3
provides for the appointment of a Deputy Director for each political subdivision. HRS §128-6
establishes Civil Defense powers and provides for direction or control of wamings and signals
for alerts or attacks, and the devices to be used.

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any Hability
for death of or injury to persons, or property damage, as a result of any act or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by miutual consent, agree to jointly manage efforts
mdmjmmdmkenmfnlﬂnthamponﬁhimyfmﬂummnuﬂm.mimaummdml
of such wamnings and devices.

NOW THEREFORE, in consideration of the mutusal covenants and promises herein
made, the Parties do hereby agree as follows:

APPENDIX (1)
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1. DOD’s responsibilities:
8. Maintain a list of proposed locations for sirens and related equipment,
b. Purticipate in meetings with the COUNTY to discuss proposed siren sites.
¢. Submit listings of proposed siren sites for review and concurrence.

d. Seek appropriations for siren waming projects on behalf of the COUNTY, and
where such appropristions are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e, Initiate a License Agreement with the COUNTY which will address site

f. ‘The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shall include:

1) DOD's contractor shall obtain a right-of-entry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and maintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less then $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liability to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County.

3) DOD’s contractor shall maintain and exercise due care to keep the
area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD’s contractor shall restore the siren site to a condition that is
substantially similar to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit,

CADOCUME~\COUNTY~1\LOCALS~\Temp\XPgrpwise\finsl COM-Stxte MOA 6-13-11 editsd signatire page.doc
Page2of 5
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5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances,
rules and regulations of the Federal, State and COUNTY
governments in performing its work at each siren site,

2. COUNTY"s responsibilities:
a. Identify, review and approve the proposed location of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the siren site approvals.

¢. Participate with DOD and DAGS in the sirens final acceptance process.

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors
shall comply with and satisfy all applicable statutes, ordinances, rules and

regulations of the Federal, State and City governments in performing its siren

FOR COUNTY CONTROLLED SITES:

¢. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

£ Grant DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g. [Issue right-of-entry permits to DAGS' and DOD's contractor for approved
siren sites.

3. DAGS?’ responsibilities are as follows:

'R Provide DOD staff with technical services and overview coordination

support for the implementation of DOD siren projects on COUNTY
controlled siren sgites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using funding

c Oversee the design, bidding, and construction phases of the wotk in

sccordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.

CADOCUME~I\COUNTY~1\LOCALS~\Tesmp\XPgrpwise\finel COM-Stata MOA 5-13+11 editad sigastars page.dos
Page3 of §
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d 'When overseeing design and construction phases of work for the DOD
sirens and related equipment:

1) If a siren site is located on State-owned property, DAGS shall be
responsible for submitting an easement (on behalf of DOD) for the
giren from the Stats Department of Land and Natural Resources.

2) DAGS' consultants and contractors will process a right-of-entry
permit for the installation of the siren and related equipment at
each siren site.

3)  DAGS shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any
extensions thereof, comprehensive geneal liability insurance
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) contractunal lisbility to
cover lisbility assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the 1aws, ordinances or nules or regulations
of any governmental authority. All required policies of insurance
shall name the COUNTY, its elected and appointed officials,
employees and agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4 DAGS"' consultants and contractors shall maintsin and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5) DAGS'’ consultants and contractors shall restore the siren site to a
condition that is substantizlly similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit.

6) DAGS, its officers, employees, agents, consultants, contractors,
and subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY govermnments in performing its work at each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shall be
agreed to by all affected parties in writing before being undertaken.

CADOCUME~\COUNTY~\LOCALS~ 1\ Temp\XPgrpwiseVinal COM-Btats MOA 9-13-11 edited signature page.doc
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s. Termination. Any party to this MOA shall have the privilege, with or without cause,
to cancel or annul this MOA at sny time upon written notice given thirty (30) days in
advance of such termination.

IN WITNESS THEREQF, the Parties have executed this MOA on the day, month, and year
mentioned ahove. :

COUNTY OF MAUIL
M. ARAKAWA
Mayor
RECOMMEND APPROVAL:
et
ANNA FOUST
Emergency Management Officer
Mzui Civil Defense Agency
APPROVED A8 TO FORM
AND %‘:
CALEB ROWE
Deputy Corporation Counsel
STATE OF HAWAI1
DEPARTMENT OF SE
APPROVED AS TO FORM:
_wvslr” By
Deputy Attorey General DARR . WONG
Adjutent General
STATE OF HAWATI1
DEPARTMENT OF ACCOUNTING AND
APPROVED A8 TO FORM: SERVICES
Deputy Attorney General SEKI
State Comptroller

CADOCUME-~ N\COUNTY~ INLOCALS- hTamp X PrpwineiAinal COM-State MOA 5-13-11 eduad gnature page doc
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LEASE OF COUNTY REAL PROPERTY

[Lease Agreement for Siren MA315 Puu Hauoli Park

THIS LEASE AGREEMENT entered into this _~ dayof 201 |
by and between the COUNTY OF MAUIL a political subdivision of the State of Hawaii, whose
principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii
96793, hereinalier referred to as "Lessor.” and the STATE OF HAWAII by its Department of
Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter
referred to as "Lessee,” and collectively referred to as the “Parties”.

WHIRLEAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16,
2014, a copy of which is appended hereto as Appendix (1), regarding coordination and
implementation, including planning, design and construction, of Hawaii State Emergency
Outdoor Siren Warning Systems throughout the County of Maui; and

WHEREAS., the MOA provides that Lessece shall initiate a License Agreement with
Lessor to address the specific issues for existing and new siren sites; and

WHLEREAS, Lessor desires the instrument for this purpose be composed as a grant of a
Lease of Real Property, pursuant to Maui County Code Sections 3.40.020 and 3.40.040, instead
of a License; and

WIHEREAS, Lessor is the owner or manager of a certain parcel of land identilied and
approved as a location for the installation. operation and maintenance of an emergency warning
siren as specified in the MOA, which parcel is 1dentified as Puu Hauoli Park, TMK: (2) 5-3-
004:037 (por.). more particularly described in Exhibit "A", attached hereto and madc a part

hereof: and

EXHIBIT * 2" Page 99 of 123



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter
referred to as the "Siren Site”, for the installation, operation and maintenance of an emergency
warning siren as specified in the MOA (see Appendix 1). to provide civil defense disaster
warnings and communication, together with improvements, ecquipment, facilities and
appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and
made a part hereof; and

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease of the Siren
Site provided Lessee fully complies with the terms and conditions set forth below and in the
bxhibits attached hereto;

NOW, THERLIORE, in consideration of the mutual covenants and agreements set forth
herein, Lessor does hereby grant a Lease of County Real Property to Lessce, and Lessee hereby
accepts said lease. on the terms and conditions set forth below and in Exhibits "A", "B" and "C",
attached hereto and made a part hereof.

I. Purpose of Leasc. [t is mutually agreed and understood by and between the

Parties that the primary purpose for this Lease is to improve and expand emergency and civil
defense communications in times of disaster or national emergency.

2. Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to
mnstall. operate and maintain a civil defense, disaster, emergency warning siren and
communication device, together with improvements, equipment, facilities and appurtenances
related thereto (hercinafter referred to as the "Equipment”) in the Siren Site within Puu Hauole
Park, and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall
not be construed to include the granting of any permanent rights, ownership, title, or casements
in the parcel.  Lessee shall obtain Lessor’s approval of the final location for siting of the

equipment.
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3. Terminology. The Siren Site subject to this Lease, as detailed in Exhibit "A", is
hereby officially designated as "Siren Number MAS15 at Puu Hauoli Park".

4 Lease Term. This Lease shall become effective on the day and vear first above
written. and shall continue in full torce and effect until such time that either Lessor or Lessee
clects to terminate this Lease upon giving reasonable written notice to the other Party.
Reasonable written notice will be established as one (1) year unless circumstances exist
justifying a shorter period.

s, Additional Covenants, Terms and Conditions. Additional covenants, terms and

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof.
IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor
and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed

the day and vear [irst above written.

LESSOR:

APPROVAL RECOMMENDED:

R Y

ANNA FOUST
FEmergency Management Officer
Maui Civil Defense Agency

APPROVED AS TO FORM
AND LEGALITY:

i,

¢puty Corporation Counsel
2016-0309

COUNTY OF MAUI

By

ALAN M, ARAKAWA
Its Mayor
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LESSEE:

STATLE OF HAWAII
By its Department of Defense

-
By %\.7 y ZwMWN

VERN MIYAGI
Hawaii Emergency Management Agency
Administrator

APPROVED AS TO FORM:

MICHAEL S, VINCENT
Deputy Attorney General

State of Hawaii
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STATE OF HAWALII )
) SS.
)

On  this day of 20___. before me personally appeared
. to me pusonallx known, who, being by me duh sworn or
affinmed. did say that such Mson exccuted the foregoing instrument as the free act and deed of
such person. and i app hmbl in the capacity shown, having been duly authorized to execute
such instrumcm in such capacity

IN WITNESS WHEREOF, T have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION
Doc. Date: # Pages:

Notary Name: - - Judicial Circuit;

Doc. Description:

Notary Signature:

Date-
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STATE OF HAWAII )
) SS.
COUNTY OF MAUI )
On this day of 20 before me personally appeared ALAN M.

ARAKAWA to me personally known, "who belng by me duly sworn, did say that he is the
Mayor of the County of Maui, a polmcal subdivision of the State of Hawau and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Mau1 and that the
said instrument was signed and sealed on behalf of said County of Maui by authorlty of its
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, [ have hereunto set my hand and official seal.

Notary Public, State of Hawaii

Print Name:

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:

Judicial
Notary Name: Circuit:
Doc.

Description:

Notary
Signature:

Date:
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SITE SKETCH

DATE: 11/17/2006

ISLAND: Molokai

SITE NUMBER:

SITE NAME: Pu'u Hauole Park

Maul Parks and Recreation ]
HTERAP S 612
Denrs | o o @
| ]
|

hitp /e mauicounty.goviparks/molokal/PuubaulolePark htm

EXHIBIT "_A"






MA515 — Puu Hauoli Park

6' From Stonewall

30" From Monkeypod Tree
37' From Stonmewall Opening
LAT = 21.095013°

LONG = -157.024783°
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COVENANTS, TERMS AND CONDITIONS

1. Right to Construct the Equipment. Lessee may construct and maintain the

Equipment on the Siren Site, with access on, within, under, over and across the parce! provided

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for
all costs and expenses incurred in connection with the Equipment and the maintenance of the
Equipment, including but not limited to, all design, planning, engineering, construction,
alteration and maintenance costs and expenses.

2. Equipment. The initial installation of the Equipment shall be comprised of a solar
powered siren attached to a composite pole as shown on Exhibit "B. No glectrical connection or
underground utility trenching are required or shall be allowed. The Equipment will be tested
once a month.

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe
order and condition, including, but not limited to, making all necessary repairs to the Equipment,
and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site.

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of
the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements
situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including,
but not limited to drainage system, irrigation, landscaping, and underground utility systems.
Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

EXHIBIT "C"

Page 111 of 123



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities,
improvements, equipment and appurtenances.

5.  Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any
work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will
coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor
from performing such work, provided, however, that Lessor will take appropriate measures to
assure that such work does not unreasonably interfere with Lessee's Equipment or use of the
Siren Site for the purpose of performing routine or necessary maintenance or operation of the

Equipment.

6. Ownership of Equipment. The Equipment and appurtenances and all equipment
and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the
property of Lessee and may be removed by Lessee at its own cost and expense at any time during
the life of this agreement, and shall be removed within a reasonable time from the date of
receiving written notice from Lessor to change the location of said Equipment and appurtenances
or any part thereof upon the said described property. Lessee shall not in any way alter or
relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or
relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a
condition as existed prior to the commencement of this Lease.

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its
current operations, Lessee shall remove, at its own cost and expense, its Equipment and its
appurtenances from the Siren Site, and without any liability on the Lessor's part; provided,

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such
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removal. Reasonable written notice will be established as one (1) year unless circumstances
exist justifying a shorter period.

g Assignment. Lessee shall not rransfer or assign this Lease, or sublet any part of

WHAsnever i conneclion wilh

g, Responsibility for Damages or Injury. Lessor and Lessee understand and

recognize that by entering info this Lease, that both are engaged in a civil defense and/or
emergency operations warning function as contemplated in the MOA and in Hawait Revised
Statutes, Act 111, which took effect on July |, 2014, In consideration of this mutual
understanding:

a. Lessor shall be responsible for damages or injury caused by Lessor’s
agents, officers, and its employees in the course of their employment, to the extent that Lessor’s
liability for such damage or injury has been determined by a court or otherwise agreed to by
Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject
to Maui County Council approval.

b. Lessee shall be responsible for damages or injury caused by Lessee’s
agents, officers, contractors, and its employees in the course of their employment, to the extent
that Lessee’s liability for such damage or injury has been determined by a court or otherwise
agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by
law.

10. Waiver of Claims. Nothing contained in this Agreement shall be construed by
any party as a waiver of any immunity currently authorized by law or that may in the future be so

authorized,
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11.  Insurance. Lessee shall require its consultants and contractors to procure and
maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive
general liability insurance covering bodily injury and property damage with limits not less than
$1,000,000 combined single limit per occurrence and include the following extensions:

{1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all
insurance that may be required under the laws, ordinances or rules or regulations of any
governmental authority. All required policies of insurance shall name the Lessor and Lessee and
their elected and appointed officials, employees and agents as additional insured and provide that
the policy will not be canceled, terminated, lapsed, or materially changed without 30 days’ prior
written notice to the Lessor and Lessee.

12.  Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren
Site, and Equipment in a strictly clean, sanitary and orderly condition.

13. Waste and Unlawful. Improper or Offensive Use of Parcel. Lessor shall not
commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or
offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site
to become unduly eraded or subject to any material increase in weeds or litter, and Lessee shall
make reasonable efforts to prevent or correct same.

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense,

comply with all federal, state and local laws, ordinances, regulations and standards relating to the
use, analysis, production, storage, sale, disposal or transportation of any hazardous materials,
including oil or petroleum products or their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive,

contaminating or polluting materials which are now or in the future subject to any governmental
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regulation (hereinafter collectively referred to as “hazardous substances™.) Prior to commencing
use of the Siren Site for any activity involving the storage, use or distribution of (a) any

hezardous substance, or (b) products or materials which (i) include any hazardous substance as a
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notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed to be taken by Lessee to
assure Lessee’s compliance with the requirements of this Lease, and (c} evidence of msurance or
other financial resources available o Lesses sufficient to assure Lessee’s ability to comply with
its gbligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee
shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be
removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee to store any hazardous
substances and repair any damage cause by such removal; (¢) cause any soil or other portion of
the parcel and/or Siren Site which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with
the requirements of governmental authorities; and (d) surrender possession of the Siren Site to
Lessor free of the presence or effects of any hazardous substances generated or used by Lessee
in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this
section shall survive the expiration or earlier termination of the Lease without limitation.

15. Termination or Abandonment. This Lease and all of Lessee's rights hereunder
shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year.

Page 115 of 123



16. Removal upon Termination. Upon termination or cancellation of this Lease,
Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed
or constructed on, within, under, over or across the Siren Site and any improvements, equipment,
facilities, components and appurtenances relating thereto and restore the Siren Site to a condition
that ;s substantiallv similar to that which existed prior to the commencement of Lessor’s activity
on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or
Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee,
and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in
completing and accomplishing such restoration, including, but not limited to any costs the Lessor
incurs in removing and disposing of Lessee's Equipment.

17.  Default.

i) Notice of default. If Lessee defaults on or otherwise fails to perform its
obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-
delivery or first-class mail.

it) Lessee to cure defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the Lessor's satisfaction
within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as
may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in
accordance with the plans and specifications approved by Lessor shall be deemed a default of
this Lease.

iif) County remedies for failure to cure. If Lessee fails to cure said defaults or
failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or

remedy said defaults or failures to perform and charge any costs and expenses incurred in
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses
to the Lessor upon receiving notice from the Lessor.

18. Costs and Attornevs’ Fees. In the event of any litigation by reason of this Lease,

¢ for their own atformey fees and costs and

the other party Mothing contained herein shall preciude

S e et £
j

Lessor or Lessee from pursuing an award of atiomey fees and costs against any third party in any
related litigation.

15, Agreement/Amendments. This Lease constitutes the entire agreement and

understanding of the parties and supersedes all offers, negotiations and other agreements. There
are no representations or understandings of any kind not set forth herein. Any amendments of
this Lease must be in writing and executed by both parties.

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall

comply with all of the requirements of federal, state, and county authorities and shall observe all
federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which
may hereafter be in force.

21, Binding Effect. All provisions contained in this Lease shall be binding upon and
inure to the benefit of the respective Parties, their successors, officers, agents, and employees or
any person acting for and on their behalf.

22, Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any
and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee,
provided that such use by Lessor and/or third parties does not unreasonably interfere with

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure
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that its exercise of the rights and privileges granted hereunder does not cause any substantial
interference with Lessor's operations in or near the Siren Site. Lessor reserves the right to issue

rights of way and easements for lines, transmission facilities and appurtenances for utilities,

needed to construct, reconstruct, operate and maintain such facilities; provided that all such
reserved rights shall be reasonably exercised so as to cause the least practicable interference with
Lesses’s operations; provided further, that, in any such event, any improvements made by Lesses
damaged as a result of such entry shall be restored fo & condition as near as practicable prior to

such entry.
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MEMORANDUM OF AGREEMENT
BETWEEN THE
COUNTY OF MAUI
AND

STATE OF BAWAI

This MEMORANDUM OF AGREEMENT ("MOA"), entered into on this [ ™ day of

: 2014, by and between the COUNTY OF MAUT, & municipal corporation of the
S_ﬁé!omeai'i,whoscaddmssis 200 South High Street, Weilul, Haweii 96793
("COUNTY™), the STATE OF HAWAT] by its DEPARTMENT OF DEFENSE, whose address
is 3949 Dismond Head Road, Honoluly, Hawait 96816 (“DOD"), and the STATE OF HAWAIT
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is
Kalanimoku Buikding 1151 Punchbow! Strest, Honolulu, Hawai'i 96813 ("DAGS") (COUNTY,
DOD, and DAGS collectively referred to as “Parties™).

The purpose of this MOA is to coordinate the implementation, including planning, design
snd construction, of Hawai'i State Emergency Outdoor Siren Waming System, together with
improvements, equipment, facilities and sppurtenances related thereto (“sirens and related
equipment”™), throughout the COUNTY,

Hewai'i Revised Statutes (“HRS") §128-2 defines a "local organization for civil defense”
to include an organization created in accordance with HRS Chapter 128 to perform civil defense
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS
Chapter 128 which includes air raid warning services end communications, HRS §128-3
provides for the sppointment of a Deputy Director for each political subdivision. HRS §128-6
esteblishes Civil Defense powers and provides for direction or control of wamings and signsis
for alerts or ettacks, and the devices to be used.

Additionelly, HRS §128-18 grants the STATE and COUNTY immunrity from any lability
for death of or injury to persons, or property damage, as a result of any act or omission in the

course of the employment or in the performance of duties pursuant to HRS Chapter 128, except
in cases of willful misconduct.

The DOD, DAGS, and the COUNTY, by mutual consent, agres to jointly manage efforts

mdpmjectsmdmkenmﬁﬂﬁﬂthcmponnwtyfmmemmﬂmmmmmdmml
of such warnings end devices.

NOW THEREFORE, in consideration of the mutual covenants and promises herein
meade, the Parties do hereby agree as follows:

AFPENDIX (1)
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1. DOD’s responsibilities:
a. Maintein a list of proposed locations for sirens and relsted equipment.
b. Participste in meetings with the COUNTY to discuss proposed siren sites.

. Submit listings of proposed siren sites for review and concurrence.

d. Seek approprigtions for siren warning projects on behalf of the COUNTY, and

where such approprietions are made, fund the design and construction of the
sirens and related equipment.

FOR COUNTY CONTROLLED SITES:

e. Initiete & License Agreement with the COUNTY which will address site
specific issues for existing and new siren sites.

f The License agreement conditions of access for the installation, operation,
repair and maintenance of the sirens and related equipment shall include:

1} DOD’s coniractor shall obtain s right-of-eniry permit for the
installation of the siren and related equipment at each siren site.

2) DOD shall require its contractor to procure and meintain, during the
life of each right-of-entry permit and any extensions thereof,
comprehensive general liability insurance covering bodily injury and
property damage with limits not less than $1,000,000 combined
single limit per occurrence and including the following extensions:
(1) contractual liability to cover lisbility essumed under the right-of-
entry permit; and (2) all insurance that may be required under the
laws, ordinances or rules or regulations of any governmental
suthority. All required policies of insurance shall name the
COUNTY, DOD, DAGS, and their elected and appointed officials,
employees and agents as sdditional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially changed
without 30 days’ prior written notice to the County,

3) DOD’s contractor shall maintain and exercise due care to keep the

area surrounding the siren site clear and safe for public use during
the term of the right-of-entry permit.

4) DOD's contractor shall restore the siren site to & condition that is
substantially similer to that which existed prior to the
commencement of the contractor’s activity under each right-of-entry
permit.

CADOCUME~{WCOURTY~1\LOCALS~ \Temp\XPgrpwise\final COM-State MOA 9-13-11 adited tignetwe page.dos
Page 2 of §

Page 120 of 123



5) DOD, its officers, employees, agents, contractors, and subcontractors
shall comply with end satisfy all epplicable statutes, ordinances,
rules and regulations of the Federsl, State and COUNTY
governments in performing its work at each giren site.

COUNTY s responsibilities:

g}w

& Identify, review and approve the proposed location of the siren sites

b. Assist DOD in the coordination with site owners and communities to facilitate
the giren site approvals.

c. Participate with DOD end DAGS in the sirens finsl sceeptance process.

d. The COUNTY, its officers, employees, agenix, contractors, and subconiractors
shall comply with and sstisfy all applicable statutes, cedinances, nﬂamﬁ
regulations of the Federal, State and Cily governments in performing its siven

FOR COUNTY CONTROLLED SITES:

¢. Review and approve the construction plans provided by DOD for the
installation of the sirens and related equipment.

f Grent DAGS, DOD, and their contractors a license to install, operate, and
maintain sirens and related equipment on the siren sites approved by the
County.

g. Issue right-of-entry permits to DAGS’ and DOD’s contractor for approved
siren sites.

3. DAGS’ responsibilities are as follows:

2 Provide DOD staff with technical services and overview coordination
support for the implementation of DOD siren projects on COUNTY
controlled siren sites.

b. Procure the design consultants, negotiate and approve the consultant’s
fees, prepare the design contracts and make payments using funding
appropristed for this purpose.

¢ Oversee the design, bidding, and construction phases of the work in

accordance with all applicable regulatory requirements. Prepare the
construction contracts and make payments.
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d. When overseeing design and construction phases of work for the DOD
sirens and related equipment:

iy If & siven site iz loceted on State-owned property, DAGS ghall be
responsible for submitting an essement {on behalf of DOD) for the
giren from the State Depertment of Land and Netural Resources.

2 DAGE' consultants and contractors will process & right-of-eniry
permit for the installstion of the siren and related equipment at
esch siren site,

3)  DAGS shall require its consultanis and contractors to procure and
maintain, during the life of each right-of-entry permit end any
extensions thereof, comprehensive general liability insurance
covering bodily injury and property damage with limits not less
than $1,000,000 combined single limit per occurrence and
including the following extensions: (1) coniracinal Kability to
cover lisbility assumed under the right-of-entry permit; and (2)
products and completed operations coverage; and all insurance that
may be required under the laws, ordinences or rules or regulations
of any govemnmental authority. All required policies of insurance
shall neme the COUNTY, its elected and appointed officials,
employees end agents as additional insured and provide that the
policy will not be canceled, terminated, lapsed, or materially
changed without 30 days’ prior written notice to the COUNTY.

4) DAGS’ consultants and coniractors shall maintain and exercise due
care to keep the area surrounding the siren site clear and safe for
public use during the term of the right-of-entry permit.

5 DAGS’ consultants and contractors shall restore the siren site to a
condition that is substantially similar to that which existed prior to
the commencement of the contractor’s activity under each right-of-
entry permit,

6) DAGS, its officers, employees, agents, consultants, contractors,
end subcontractors shall comply with and satisfy all applicable
statutes, ordinances, rules and regulations of the Federal, STATE

and COUNTY governments in performing its work at each siren
site.

4, Modifications. Any extensions, changes or alterations to this MOA shsll be
agreed to by all affected parties in writing before being undertaken.
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S. Temuination. Any party to this MOA shall have the privilege, with or without cause,

to cance! or annul this MOA at any time upon writtan notice given thirty (30) days in
sdvance of such termination.

N WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year
mentioned above.

COUNTY OF MAUL
M. ARAKAWA
Msayor
RECOMMEND APPROVAL:
bt I DeGan—t—
ANNA FOUST
Emergency Mansgement Officer
Msui Civil Defense Agency
APPROVED AS TO FORM
CALEB ROWE
Deputy Corpomation Counsel
STATE OF HAWATI
DEPARTMENT OF SE
APPROVED AS TO FORM:
_ e By
Deputy Attorney General DARR M. WONG
Adjutant Generzl
STATE OF HAWATI1

DEPARTMENT OF ACCOUNTING AND

APPROVED AS TO FORM: SERVICES

Deputy Attorney General DEAN SEKI
State Comptroller
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