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SUBJECT:

Deputy Corporation Counsel

Litigation Matter - Reviewing claims in the matters of
Ocean Resort Villas, et al. v. County of Maui, et al.
Second Circuit Court Civil No. l3-1-0848(2)
and
Ocean Resort Villas, et al. v. County of Maui, et al.
Second Circuit Court Civil No. 15-l-0435(l)

Our Department respectfully requests the opportunity to review the claims in the above
matters with the Committee of the Whole. A copy of the Second Amended Complaint, filed
August 12,2016inCivilNo. l3-l-0848(2),andacopyoftheFirstAmendedComplaint,filedJuly
18,2016 Civil No. l5-l-0435(l), are attached hereto.

We would like to request that these matters be taken up at the next Committee of the Whole
meeting on September 13, 2016 or as soon as possible as this matter is time sensitive.

It is anticipated that an executive session will be necessary to discuss questions and issues
pertaining to the powers, duties, privileges, immunities, and liabilities of the County, the Council,
and the Committee.

Should you have any questions or concerns, please do not hesitate to contact me. Thank
you for your anticipated assistance in this matter.
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Attorneys for Plaintiffs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION; OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION; VIC H. HENRY; and PETER A,
BAGATELOS

OCEAN RESORT VILLAS VACATION
OWNERS ASSOCTATION, a domestic
nonprofit corporation; OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION, a domestic nonprofit
corporation; VIC H. HENRY; AND PETER A.
BAGATELOS,

Plaintiffs,

vs.

COUNTY OF MAUI; MAUI COLINTY
couNCIL; JOHN DOES 1-10;JAI\{E DOES
1-10; DOE PARTNERSHIPS 1-10; DOE
CORPORATIONS 1-10;DOE
GOVERNMENTAL ENTITIES 1.IO; AND
DOE ENTITIES 1.I0,

IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAI'I

.i' l?' : "l
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FITED
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,

O. PELLAZAR. CLEiI(
SECOHD CIRCUIT COURT

sT,s,T[ ('iF HAWAil

cryLNO. l3-1-0848(2)
(Other Civil Action)

SECOI\D AMEIYDED COMPLAINT;
CERTIFICATE OF SERVICE

Judge: The Honorable Peter T. Cahill

TRIAL DATE: September 12,20L6
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SECOND AMENDED COMPLAINT

Plaintiffs OCEAN RESORT VILLAS VACATION OWNERS ASSOCLATION, a

domestic nonprofit corporation; OCEAN RESORT VILLAS NORTH VACATION OWNERS

ASSOCIATION, a domestic nonprofit corporation; VIC H. HENRY; and PETER A.

BAGATELOS (collectively, o'Plaintiffs"), by and through their attorneys, McConiston Miller

Mukai MacKinnon LLP, allege and aver a complaint against Defendants County of Maui ("Maui

County") and the Maui County Council ("Council") (collectively, "Defendants") as follows:

l. This action challenges the constitutionality of (a) Maui County's real property tax

classification and tax rate on timeshare properties, and (b) amended assessments issued by Maui

County in May 2016 for tax years 2006,2007 and 2008 for properly Maui County already taxed

and for which it received payment in full, and seeks to void the2014 and 2015 tax rates on

timeshare properties as adopted in violation of Hawaii's Sunshine Law.

PARTIES

2. Plaintiff OCEAN RESORT VILLAS VACATION OWNERS ASSOCIATION

("Plaintiff ORV") is, and was at all relevant times, a domestic nonprofit corporation registered

under the laws of the State of Hawai'i. Plaintiff ORV is comprised of a community of timeshare

owners at the Westin Ka'anapali Ocean Resort Villas, acting by and through its board of

directors. The Westin Ka'anapali Ocean Resort Villas is located in the County of Maui, State of

Hawai'i.

3. Plaintiff OCEAN RESORT VILLAS NORTH VACATION OWNERS

ASSOCIATION ("PlaintiffORv North") is, and was at all relevant times, a domestic nonprofit

corporation registered under the laws of the State of Hawai'i. PlaintiffORV North is comprised

of a community of timeshare owners at the Westin Ka'anapali Ocean Resort No(h Villas, acting
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by and through its board of directors. Westin Ka'anapali Ocean Resort North Villas is located in

the County of Maui, State of Hawai'i.

4. Plaintiff ORV and Plaintiff ORV North (collectively, "Plaintiff Associations")

collect annual membership assessments from their timeshare owners, which include, as a

component, real property taxes. Plaintiff Associations then transfer the real property taxes

collected to Maui County. When a timeshare owner is delinquent on his or her assessment,

Plaintiff Associations pay the real property tax on behalf of the delinquent owner to prevent a

foreclosure of the entire timeshare unit.

5. PlaintiffVlc H. HENRY ("Henry") is and at all times relevant to this Complaint

was a citizen and resident of the State of Texas. At all times relevant to this Complaint, Plaintiff

Henry has owned a timeshare in the Westin Ka'anapali Ocean Resort Viilas.

6. Plaintiff PETER A. BAGATELOS ("Bagatelos") is and at all times relevant to

this Complaint was a citizen and resident of the State of Califomia. At all times relevant to this

Complaint, Plaintiff Bagatelos has owned a timeshare in the Westin Ka'anapali Ocean Resort

Villas North. PlaintiffHenry and Plaintiff Bagatelos are collectively refened to as "Individual

Timeshare Plaintiffs."

7. Defendant MAUI COUNTY is a municipal corporation of the State of Hawai'i.

Maui County has waived its sovereign immunity with respect to the claims raised in this

complaint.

8. Defendant COLTNCIL is the legislative body of Maui County. The Council's

powers include the ability to legislate taxes, including taxes on real property in the County of

Maui.
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9, Defendants JOHN DOES 1-10, JANE DOES 1-10, DOEPARTNERSHIPS l-10,

DOE CORPORATIONS 1-IO, DOE GOVERNMENTAL ENTITIES 1-10, AND DOE

ENTITIES I -10 (collectively, "Doe Defendants") are persons, partnerships, corporations,

associations, governmental entities and/or unincorporated associations whose names, identities,

capacities, activities and/or responsibilities are presently unknown to Plaintiffs or their attorneys.

Despite having made a good faith effort, Plaintiffs have not been able to determine those Doe

Defendants' identities, except that those Doe Defendants are persons, partnerships, corporations,

associations, governmental entities and/or unincorporated associations that were or are in some

way responsible for Plaintiffs' damages.

JURISDICTION AND VENUE

10. Jurisdiction in this Court is proper pursuant to Hawai'i Revised Statutes ("HRS")

section 632-1.

I l. Venue for this Complaint is proper pursuant to HRS section 603-36, as the claim

arose in the Second Circuit.

" BACKGROLIND

A. "Timesbarel'Classificati.on.

12. In November2004, Maui County Mayor Alan Arakawa and the Council adopted

Bill 76, which was enacted as OrdinanceNo.3227. Ordinance No. 3227 amended Maui County

Code section 3.48.305 to create a new and separate real property tax classification for

timeshares.

13. Upon information and belief, from November 2004 until August 7, 2013, Maui

County was the only local governrnent in the United States with a separate real property tax

classification for timeshares. On August 7,2013, the City and County of Honolulu created a



separate real property tax classification for timeshares. However, the City and County of

Honolulu has yet to set a ta:< rate.

B. $gtting the Timeshare Real Property Tax Rate.

14. Upon information and belief, the Council began discussing the initial real

property tax rate on timeshares at its annual Budget and Finance ("B&F") session in early 2005.

The prior fiscal year, timeshares in Maui County were included in the "Hotel & Resort" real

property tax classification, and were taxed at the rate of $8.30 per $1,000 of the assessed value.

15. At a March 2005 B&F Committee meeting, the Director for Maui County's

Department of Finance ("Finance Director") presented the administration's proposed tax rates

for all real property categories for the 2006 fiscal year. The administration's proposed tax rate

for timeshares was $16.00 per $1,000 of the assessed value-nearly double what timeshares had

been taxed for the 2005 fiscal year, when timeshares were included in the Hotel and Resort

classification. The Finance Director explained that the proposed $16.00 per $1,000 tax rate was

"philosophical" and not based on any clear cut or focused analysis.

16. At that same meeting, the Finance Director also presented the results of his

informal "study" that suggested that a tax rate of $21.25 per $ 1,000 on timeshares was necessary

to make up for losses in transient accommodations tax ("TAT") revenue. The TAT is a tax

imposed by the State of Hawai'i on transient accommodations. Revenues from it are typically

shared with the counties, with Maui County receiving approximately l0% of the total TAT

revenue. The State has the power to reduce or repeal the distribution of TAT to the counties.

17. At an April 2005 B&F Committee meeting, the Finance Director clarified that the

$21.25 per $ 1,000 tax rate reflected the rate necessary to make up for the total decrease in TAT
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revenue on a State-wide level, rather than the loss to Maui County specifically, which would be

"around . . . [$]9.30 to 10.50" per $1,000.

18. During the same meeting, B&F Committee Chairman Dain Kane ("Chairman

Kane") acknowledged that the Council did not'ohave anything in writing telling us what the

overall impacts fof timeshares] are," Due to the lack of information, Chairman Kane advised

that he would "have a problem with supporting the $16" proposed tor rate "because, just in

philosophy . . . 100 percent increase on anybody without having any type of rational nexus to

justify that type of increase . . . is difficult for your Chair." (Emphasis added.)

19. Former Councilmember Charmaine Tavares agreed with Chairman Kane, stating:

"[W]e do need to have . . . a study on the impacts . . . so that we know fully what those" impacts

are. "[M]aybe we are totally underestimating what the impacts are and maybe we are

overestimating them."

20, The Council ultimately set the initial tax rate for the "Timeshare" classification at

$14.00 per $1,000 of value, resulting in both the highest tax rate classification in Maui County as

well as the highest tar< rate on timeshares in the United States.

21. At the same time it decided the initial timeshare ta>< rate, the Council recognized

that it did not have a formal means ofjustifuing the high tax rate on timeshares.

22. The Council paid Hospitality Advisors, LLC, a Honolulu-based tourism

consultancy, $75,000 to prepare a report reviewing the impact of timeshare conversions on Maui

County.

23. In June 2006, Hospitalify Advisors LLC and the University of Hawai'i School of

Travel industry released their study to Maui County ("Hospitality Advisors study") analyzing

"economic and social impact . . , due to timeshare conversions on the County of Maui,"

305846.4



24. The Hospitality Advisors study did not find "any major social or economic impact

on the County of Maui resulting from conversions of hotel to timeshare product," because the

timeshare industry was "small compared to the islands' more developed hotel and condo-hotel

market." In contrast to the Council's concern that the timeshare conversions were not generating

enough TAT revenue, the Hospitality Advisors study concluded that the loss of TAT revenue for

Maui County was "fairly modest." Overall, timeshare conversions had "little impact" on Maui

County.

25. Upon information and belief, Defendants have not commissioned any additional

studies on the impact of timeshares, and stherwise do not have any reports concluding that

timeshare owners impose a greater burden than hotel and resort visitors on Maui County's

infrastructure or resources.

26. For tu years 2006, 2007 and 2008, the Maui County Department of Finance's Real

Properly Assessment Division ("the Assessment Division") sent to ORV a single real property

notice of assessment for TMK parcel 4-4-014-003-0000 ("Parcel 3-0000").

27. Parcel 3-0000 contains all the land and buildings within the ORV project, which is

subject to a condominium property regime.

28. For tar< year 2008, the Assessment Division sent to ORV North a single real property

notice of assessment for TMK parcel 4-4-014-004-0000 ("Parcel 4-0000").

29. Parcel 4-0000 contains all the land and buildings within the ORV North project also

subject to a condominium property regime.

30. ORV and ORV North timely paid all the associated ta:<es related to those

assessments.
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32. [n pertinent part, Ordinance No. 3703 amended Maui County Code section 3.48.305

to add a requirement that "[w]hen property is subdivided into condominium units, each unit . . . and

its appertaining common interest shall be: . . , [d]eempd e.-parc_el and assessed separately from other

units."

33. Ordinance No. 3703 was explicifly retoactive only to July l, 2009.

34. Accordingly, for tax yew2009,the Assessment Division began assessing the larger

ORV and ORV North parcels as individual condominium units.

35. ORV and ORV North appealed Maui County's real property tax assessments for tax

years 2009 and 2010, and the parties resolved the appeals through settlement.

36. No later than 2009, and likely earlier, Maui County was aware that for previous

years it had assessed Parcel 3-0000 and Parcel 4-0000, and not the individual condominium units

comprising them.

37. Between fiscal year 2006 and fiscal year 2014, the tax rate applied to timeshare

owners exceeded the tax rate applied to the other classifications as follows:

a. 167% - 169% higher than Hotel & Resort;

b. 250% - 308% higher than Apartrnent;

c. 270% - 289% higher than Residential;

d. 344% - 357% higher than Commercialized Residential; and

e. 400% - 700% higher than Homeowner.

C. Conmentg by Councilmembers.

38. The disparity in the tax rates arises from the Council's animus against timeshare

owners and the timeshare community.
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When considering the initial timeshare tax rate in 2005, current

Councilmember G. Riki Hokama ("Councilmember Hokama") stated: "I will tell you now,I will

not view time-share as residential property and give them any type of residential consideration."

In 2006, a Hawai'i news publication quoted Councilmember Hokama as stating, "l don't see it

being a need in our county to have time share. That's not the visitor that I want here."

b. During discussions in 2005 about the initial timeshare tax rate, former

Councilmember Michelle Anderson ("Councilmember Anderson") stated that she did not want to

'Just tum over the development of our tourist industry to corporate entities who have no vested

interest in Maui County." Councilmember Anderson also stated that a higher tax rate o'might

send a message to the [timeshare] industry that Maui doesn't want timeshare," and that she was

"not interested in providing a convenience for the visitor. I'm interested in spending taxpayer

dollars to help the taxpayers of Maui . . . the tourist industry should be footing the bill, not the

taxpayers."

c. Conceming the initial timeshare tax rate, former Counciimember Joseph

Pontanilla stated that, "as far as curbing . . . hotels converting to timeshares, I would like to see a

gradual increase as far as the timeshares' rate, maybe in two years' time, you know, reach the

magic number of [$]21 .25" per 51,000.

d. In 2009, although not a member of the Council at the time,

Councilmember Hokama presented testimony on the budget proposal and stated: "[H]ow are

you going to get the ta>r revenues from a visitor who may never come? You might as well tax

hotel resorts and time shares more because you know you're going to guarantee get that revenue

from the real property."
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39. Upon information and belief, the Council continues to rely on the Finance

Director's informal "study" to justiff continuing to tax timeshares at a rate higher than the Hotel

and Resort classification.

40. For example, during the 2011 B&F session, Councilmember Hokama and

Councilmember Donald G. Couch, Jr. ("Councilmember Couch") both refened to the Finance

Director's $21.25 calculation to justify raising the timeshare tax rate for the 2012 fiscal year.

a. Councilmembsr Hokama stated that it was "interesting that [testifiers]

were complaining about [$]la to [$]19" per $1,000 in proposed increased tax rate "when in 2005

there was a recourmendation. $21."

b. Councilmember Couch asked a person who testified against a proposed

increase in the timeshare tax rate if he was "aware that the [proposed tax rate] is much lower than

a srudy that started this whole thing off suggest[ing] that [the rate] be $21.00 a thousand as

opposed to the original [$]14 . . , That was a study that was done to see how much in revenue the

timeshares would bring into Maui compared to a hotel room. The study said it should be $21.00

and it only went to [$] 14."

D. 2014 Fiscal Year Real Propertv Tax Rates in Maui Counw.

41. On May 22,2013, the Council voted and adopted Resolution No. 13-60, setting

the real property tax rates for the 2014 fiscal year.

42. Upon information and belief, prior to the frnal vote on May 22,20L3,

Councilmembers circulated memoranda amongst themselves that provided substantive

explanations or justifications in support of proposed tax rates for the Timeshare classification.
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43. Upon further information and beHee through memoranda or other

communications, Councilmembers sought to secure other Councilmembers' commitment to vote

on the timeshare tax rate.

44. Upon information and belief, prior to the final vote on May 22,2013,

Councilmembers used electronic communications or engaged in interactions in violation of the

spirit and requirements of HRS chapter 92 ("Sunshine Law"), for the purpose of reaching a

decision on the real property tax rate to be imposed on Timeshares.

45. For the 2014 fiscal year, timeshares were taxed at the increased rate of $15.55 per

$ 1,000 of assessed value-once again bearing the highest real property tax rate. The real

property tax rates for Maui County's 2014 fiscal year are set forth as follows:

2014 Fiscal Year Real Property Tax Rates
For Maui County

Classification Tax Rate
Residential $s.75
Apartment s6.40
Commercial s7.0s
Industrial s7.30
Asriculture $6.0s
Conservation $6.2s
Hotel & Resort $9,40
Timeshare s15.s5
Homeowner $2.87
Commercialized Residential $4.60

46. Comparatively, the timeshare tax rate for fiscal year 2014 was: 165% higher than

Hotels & Resorts; 243% higher than Apartments;Z7lYo higher than Residential; 338% higher

than Commercialized Residential; and 542% higher than Homeowners. In June 2013, lndividual

Timeshare Plaintiffs received their real property tax bills for the 2014 fiscal year. On August 13,

2013, Plaintiff Associations transmitted a full payment of $3.9 million to Maui County, but noted

that they were paying under protest.
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E. 2015 Fiscal Year Real Propertv Tax Rates in Maui Countv,

47 . The real property tax rates for Maui County's 2015 fiscal year were:

2015 Fiscal Year Real Property Tax Rates
For Maui Countv

Classification Tax Rate
Residential $s.s7
Apartrnent $6.20
Commercial $6.83
lndustrial s7,07
Asriculture $5,86
Conservation $6,06
Hotel & Resort $9,1 1

Timeshare $15.07
Homeowner $2,78
Commercialized Residential $4.46

48. The timeshare tax rate for fiscal year 2015 was: 165% higher than Hotels &

Resorts; 243% higher than Apartments;Z7lYo higher than Residentral;338o/o higher than

Commercialized Residential; and 542Yo higher than Homeowrers.

F. 2016 Fiscal Year Real Property Tax Rates in Maui County.

49. The real property tax rates for Maui County's 2016 fiscal year were:

2016 Fiscal Year Real Property Tax Rates
For Maui Countv

Classification Tax Rate
Residential $5.30
Apartment $6.00
Commercial $6.60
Industrial s6.69
Asriculture $s.66
Conservation $s.80
Hotel & Resort $8.71

Timeshare $14.31
Homeowner $2.70
Commercialized Residential $4.3s
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50. The timeshare tax rate for fiscal year 2016 was: 164%brgher than Hotels &

Resorts; 239% higher than Apartments;270Yo higher than Residential;329% higher than

Commercialized Residential; arrd 530% higher than Homeowners.

51. Because the overwhelming majority of timeshare owners in the County of Maui

are nonresidents, the timeshare tax classification and tax rate were designed so that the real

property tax falls disproportionately on nonresidents who cannot vote in Maui County elections

in order to rectify the disparate taxation.

52. As Defendants' own study by Hospitality Advisors, LLC demonshates, timeshare

use is no different than hotel and resort use. Accordingly, timeshares should not be taxed

separately and should be taxed in the Hotel & Resort real property tax classification.

G. The. ,FendedAssessr{renl_s.

53. On or about May 24,2076, the Assessment Division sent to ORV amended real

properry assessments for tax years 2006, 2007 and 2008 for Parcel 3-0000 and for Parcels 3-0001

through 3-0283.

54. The amended assessments for Parcel 3-0000 showed the original, and substantial,

valuations for land and buildings, and showed the original, and substantial, total of tores assessed.

The amended assessments also showed the new, amended valuation for land and buildings as zero,

and the amended ta<es owed as zero.

55. Conversely, the amended assessments for Parcels 3-0001 through 3-0283 (the

smaller condominium unit parcels subsumed within Parcel 3-0000) all showed an original valuation

and tax of zero, but substantial amended valuations and taxes.

56. Also on or about May 24,2016, the Assessment Division sent to ORV North

amended assessments for tax year 2008.
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57, The amended assessment for Parcel 4-0000 showed the original, and substantial,

valuation for land and buildings, and showed the original, and substantial, total of ta<es assessed.

The amended assessment for Parcel4-0000 also showed the new, amended valuation for land and

buildings as zero, and the amended tores owed as zero.

58. Conversely, the amended assessments for Parcels 4-0001 through 4-0133 and

4-0147 tluough 4-0275 (the smaller condominium unit parcels subsumed within Parcel 4-0000) all

showed an original valuation and tax of zero, but substantial amended valuations and taxes.

59, The amended assessments were accompanied by tax bills in the amount of

$6,879,447.79 for ORV and in the amount of $3,849,070.70 for ORV North, for a total of over

$10,000,000, due no later than h;gile23,2076.

60. The letters transmitting the amended assessments were unsigned and gave no

explanation for their issuance.

6l, The Maui County Code prohibits Maui County from amending real property ta,x

assessments retroactively when all the land and buildings in the assessment have previously been

included in an assessment on the assessment list.

62. Solely for purposes of reserving Plaintiffls' rights and precluding any claimed

delinquency or other related adverse action by the Assessment Division, Plaintiffs paid the taxes at

issue under protest, and appealed the amended assessments to the Real Properly Ta:< Review Board.

For each of the 1,115 appeals, Plaintiffs paid a $75 filing fee, for a total of $83,625.

COUNT I
(Violation of Equal Protection Clauses of U.S. Constitution and Hawai'i Constitutions)

63. Plaintiffs repeat, re-allege, and incorporate by reference the allegations contained

in paragraphs I through 62 above as though fully set forth herein.
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64. The Equal Protection Clause of the Fourteenth Amendment to the U.S.

Constitution prohibits a state or any political subdivision from denying "to any person within its

jurisdiction the equal protection of the laws."

65. The equal protection clause of the Hawai'i Constitution provides that "[n]o person

shall ... bedeniedtheequalprotectionofthelaws...," Haw. Const. art.I, $ 5.

66. The Timeshare classification adopted, implemented, and enforced by Defendants

denies Plaintiffs the equal protection of the laws because the Timeshare classification draws an

arbitrary and irrational distinction between timeshare properties and hotel and resort properties.

67. Additionally, despite the fact that timeshare owners use their units much like

transient hotel guests, Maui County's tax rate on timeshares has been between l65Yo and L69%

higher than the tax rate on hotels and resorts.

68. Maui County also knowingly and intentionally designed the timeshare

classification so that the highest tax burden would fall on nonresidents, who comprise the

overwhelming majority of timeshare owners. Accordingly, the timeshare classification violates

the Equal Protection Clause because it taxes noruesident timeshare owners at an unjustifiably

higher tax rate than similarly-situated residents.

69. Plaintiffs are entitled to a declaration that Maui County's timeshare classification

and timeshare tax rate violate the equal protection clause of the U.S. and Hawai'i Constitutions

by intentionally and arbitrarily categorizing and heating Plaintiffs differently compared with

others similarly situated and without a rational basis for the difference in treatment.

c_oLrNT rr
(Violation of Due Process Clauses of U.S. and Hawai'i Constitutions)

70. Plaintiffs re-allege and hereby incorporate by reference paragraphs 1 through 69

above as if set forth in fuIl herein.
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71. The Due Process Clause of the Fourteenth Amendment to the U.S. Constitution

prohibits a state or any political subdivision from depriving "any person of life, liberty, or

property, without due process of law[.]" U.S. Const. Amend. 14, $ l.

72. The equal protection clause of the Hawai'i Constitution provides that "[n]o person

shall be deprived of life, liberty or property without due process of law[.]" Haw. Const. art. I, 0

5.

73. Upon information and belief, Defendants violated the Sunshine Law while the

real property tax rates for the 2014 and 2015 fiscal years were being considered by the Council

when Councilmembers circulated memoranda or engaged in other improper interactions or

discussions, thereby circumventing the spirit or requirements of the Sunshine Law.

74. Upon information and belief, these memoranda and improper interactions or

discussions by Councilmembers undermined Plaintiffs' ability to witness and participate in the

democratic process of setting th.e tax rate for the Timeshare classification.

75, As a result of Defendants' violations of the Sunshine Law, Plaintiffs are entitled

to a declaration that Defendants violated the Due Process Clause of the U,S. and Hawai'i

Constitutions by depriving Plaintiffs of life, liberty or property without due process of law.

COLINT III
(Violation of Sunshine Law-FY 2014 Budget and Finance Session)

76. Plaintiffs re-allege and hereby incorporate by reference paragraphs 1 through 75

above as if set forth in full herein.

77. Under HRS section92-1, it is the policy of the State of Hawai'i that "the

formation and conduct of public policy-the discussions, deliberations, decisions, and action of

governmental agencies-shall be conducted as openly as possible."
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78, Under HRS section92-11, "[a]ny final action taken in violation of [HRS] sections

92-3 and 92-7 may be voidable upon proof of violation."

79. As the Hawai'i Supreme Court held in Kanahele v. Maui County Council. Civ.

No. 08-1-0115(3); SCWC-29649 (Haw. Aug. 8, 2013), the circulation of memoranda amongst

Councilmembers that provide substantive explanations or justifications in support of pending

Iegislation are a violation of the Sunshine Law.

80. Upon information and belief, while the real property tax rates for the 2014 fiscal

year were being considered by the Council, Councilmembers circulated memoranda or engaged

in other improper interactions or discussions, thereby circumventing the spirit or requirements of

the Sunshine Law.

81. Upon information and belief, these memoranda and improper interactions or

discussions by Councilmembers undermined Plaintiffs' ability to witness and participate in the

democratic process of setting the tax rate for the Timeshare classification.

82. As a result of Defendants' violations of the Sunshine Law, Plaintiffs are entitled

to a declaration that the timeshare tax rate set forth in Resolution No. 13-60 is void.

COTINT iV
(Violation of Sunshine Law-FY 2015 Budget and Finance Session)

83. Plaintiffs re-allege and hereby incorporate by reference paragraphs 1 through 82

above as if set forth in full herein.

84. Upon information and belief, while the real property tax rates for the 2015 fiscal

year were being considered by the Council, Councilmembers circulated memoranda or engaged

in other improper interactions or discussions, thereby circumventing the spirit or requirements of

the Sunshine Law.
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85. Upon information and belief, these memoranda and improper interactions or

discussions by Councilmembers undermined Plaintiffs' ability to witness and participate in the

demouatic process of setting the tax rate for the Timeshare classification.

86. As a result of Defendants' violations of the Sunshine Law, Plaintiffs are entitled

to a declaration that the timeshare tax rate set forth in Resolution No. 14-54 is void.

COUNT V
(Declaratory Judgment as to Illegality of Amended Assessments)

87. Plaintiffs re-allege and hereby incorporate by reference paragraphs 1 through 86

above as if set forth in full herein.

88. The Maui County Code prohibits Maui County from issuing the amended

assessments for ta< years 2006, 2007 and 2008 for the ORV and ORV North parcels because all

the land and buildings within those parcels were previously assessed for those years.

89. Plaintiffs are entitled to a declaration that Maui County was without authority to

issue the amended assessments for tax years 2006, 2A07 and 2008 for the ORV and ORV North

parcels, that the amended assessments are invalid, and that Plaintiffs are entitled to a refund of

the associated taxes paid and the filing fees for the appeals to the Real Property Tax Review

Board.

COLINT VI
(Violation of First Amendment to the U.S. Constitution and Article I, Section 4 of the

Hawai' i Constitution-Amended Assessments)

90. Plaintiffs re-allege and hereby incorporate by reference paragraphs I through 89

above as if set forth in full herein.

91. The First Amendment to the U.S. Constitution and Article I, Section 4 of the

Hawai'i Constitution protect Plaintiffs' right to petition the government for redress of

grievances, including through access to the courts, and to publicly criticize govemment actions.

18305846,4



92, Maui County issued the 2006, 2007 and 2008 amended assessments for the ORV

and ORV North properties in retaliation for ORV and ORV North's initiation of the instant suit,

and for the purpose of chilling their speech criticizing Maui County's actions.

93. Maui County's issuance of the amended assessments thus violates ORV and ORV

North's constitutionally-protected rights of free speech and to petition the govemment for redress

of grievances.

94. Plaintiffs are entitled to a declaration that the 2006, 2007 and 2008 amended

assessments violate Plaintiffs' constitutional rights of free speech and to petition for redress of

grievances and are thus invalid as a matter of law, and Plaintiffs are entitled to a refund of the

associated taxes paid and the filing fees for the appeals to the Real Property Tax Review Board.

COUNT VII
(Violation of Due Process Clauses of U.S. and Hawai'i Constitutions-Amended Assessments)

95. Plaintiffs re-allege and hereby incorporate by reference paragraphs 1 through 94

above as if set forth in full herein.

96, The Fourteenth Amendment to the U.S. Constitution and Article I, Section 5 of

the Hawai'i Constitution prohibit state action depriving any person of life, liberty, or property

without due process of law.

97. Constitutional due process includes a procedural component that guarantees

notice and an opportunity to be heard at a meaningful time and in a meaningful manner before

governmental deprivation of a significant properfy interest.

98, Constitutional due process also includes a substantive component that prohibits

arbitrary and capricious govemment action.

99. Maui County issued the 2006,2007 and 2008 amended assessments for the ORV

and ORV North properties in retaliation for ORV and ORV North's filing of this lawsuit against
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Maui County and in a way that deprived ORV and ORV North of a significant property interest

(money paid for additional and illegal taxes and appeal fees) prior to any meaningful hearing,

violating ORV and ORV North's rights to procedural due process,

100. Maui County's issuance of the 2006,2007 and 2008 amended assessments for the

ORV and'ORV North properties eight to ten years after the original assessments was arbitrary,

capricious and retaliatory, violating ORV and ORV North's rights to substantive due process.

101 . Plaintiffs are entitled to a declaration that the 2006, 2007 and 2008 amended

assessments violate Plaintiffs' constitutional rights of due process and are thus invalid as a matter

of law, and Plaintiffs are entitled to a refund of the associated ta"res paid and the filing fees for

the appeals to the Real Property Tax Review Board.

CO,UNT VIII-
(Violations of the U.S, Constitution Actionable Under 42 U.S.C. $ 1983-Amended

Assessments)

102. Plaintiffs re-allege and hereby incorporate by reference paragraphs 1 through 101

above as if set forth in full herein.

103. 42 U.S.C. $ 1983 provides that a person who, under color of law, deprives a party

of any rights, privileges, or immunities secured by the Constitution is liable to the injured party

in an action at [aw.

104. Maui County is a "person" for purposes of 42 U.S.C. $ 1983.

105. Maui County issued the 2006, 2007 and 2008 amended assessments in furtherance

of Maui County's official policy and practice of impermissibly discriminating against Plaintiffs

in violation of Plaintiffs'rights to equal protection.

106. Maui County issued the 2006, 2007 and 2008 amended assessments in furttrerance

of Maui County's official policy and practice of retaliation against Plaintiffs for their criticism of
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Maui County's real property tax scheme, itself in violation of Plaintiffs' rights to equal

protection, and for Plaintiffs' pwsuit of redress in the courts by filing the instant lawsuit.

107. Maui County also deprived Plaintiffs of procedural and substantive due process as

alleged herein, also in firtherance of the same official policy.

108. Because Maui County has deprived Plaintiffs of rights secured by the U.S.

Constitution, Plaintiffs are entitled to damages in the amount to be proven at ffial, along with

attorneys' fees and costs as permitted by 42 U.S.C. $ 1983.

WHEREFORE, Plaintiffs pray that judgment be entered as follows:

A. That judgment be entered in favor of Plaintifts and against Defendants as set forth

in the foregoing Counts;

B. For a binding declaration by this Court that:

(i) Ordinance No. 3227, creating a real property tax classification for

timeshares separate from Hotel & Resort, is unconstitutional as a violation of the U.S. and

Hawai' i Constitutions;

(ii) Maui County's real property tax rate for timeshares is unconstitutional as a

violation of the U.S. and Hawai'i Constitutions;

(iii) The portions of Maui County Resolution No. 13-60 that apply to timeshare

real property taxes are void as a violation of the Sunshine Law;

(iv) The portions of Maui County Resolution No. 14-54 that apply to timeshare

real property taxes are void as a violation of the Sunshine Law;

(v) Defendants violated the Due Process Clause of the U.S. and Hawai'i

Constitutions when violations of the Sunshine Law occurred;
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(vi) Maui County issued the amended assessments for tax years2006,2007

and 2008 for the ORV and ORV North parcels in violation of the Maui County Code, and the

amended assessments are invalid and unenforceable as a matter of [aw;

(vii) The 2006, 2007 and 2008 amended assessments for the ORV and ORV

North properties violate Plaintiffs' constitutional rights of free speech and to petition for redress

of grievances and are thus invalid and unenforceable as a matter of law;

(viii) The 2006, 2007 and 2008 amended assessments for the ORV and ORV

North properties violate Plaintiffs' constitutional rights to procedural and substantive due process

and are thus invalid and unenforceable as a matter of law; and

(ix) Because the amended assessments are invalid and unenforceable as a

matter of law, Plaintiffs are entitled to a refund of associated real property taxes and appeal fees.

C. That the Court award Plaintiffs damages in an amount to be proven at trial;

D. That the Court award Plaintiffs their attomeys' fees and costs and prejudgment

and post-judgment interest as allowed by law; and

E. That the Court award Plaintiffs such further and other equitable legal relief as it

deems just and proper.

DATED: Honolulu, Hawai'i, August L2,2016,

ROBERT G. KLEIN
LISA W. CATALDO
MARGUERITE S. N. FUJIE

Attorneys for P laintiffs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION, OCEAN
RESORT VILLAS NORTH VACATION
OWNERS ASSOCIATION, VIC H.
HENRY, AND PETER A. BAGATELOS
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAI'I

OCEAN RESORT VILLAS VACATION
OWNERS ASSOCLATION, a domestic
nonprofit corporation; OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION, a domestic nonprofit
corporation; VIC H. HENRY; AND PETER A,
BAGATELOS,

cNrL NO. 13-1-0848 (2)
(Other Civil Action

CERTIFICATE OF SERVICE

Plaintiffs,

vs.

COI.INTY OF MAUI; MAUI COLINTY
COUNCIL; JOHN DOES 1-10; JANE DOES
1-10; DOE PARTNERSHiPS 1-10; DOE
CORPORATIONS 1-10;DOE
GOVERNMENTAL ENTITIES I-IO; AND
DOE ENTITIES I-10,

Defendants.

CERTIFICATE OF SERVICE

THE LINDERSIGNED HEREBY CERTIFIES that on this date, a true and correct copy

of the foregoing document was duly served upon the following individuals via U.S. mail, first-

class postage pre-paid (M) and/or hand-delivery (HD), addressed as set forth below:
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PATRICK K. WONG, ESQ,
Corporation Counsel
BRIAN A. BILBERRY, ESQ.
KRISTIN TARNSTROM, ESQ.
Deputies Corporation Counsel
County of Maui
200 South High Street
Wailuku, Hawai'i 96793

Attorneys for Defendants
COUNTY OF MAUI and
MAUI COI-INTY COUNCIL

DATED: Honolulu, Hawai'i, August 12,2016.

(M)

LISA W. CATALDO
MARGUERITE S. N. FUJIE

Attorneys for Plaintiffs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION; OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION; VIC H. HENRY; and PETER A.
BAGATELOS

ROBERT G.
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l,l ll-:1",1*{1,N l)l ; l) (.QM I,LAINI

l)luintitli (X'l:AN I{l:$OR l'VIl.l-AS VACA]'ION 0\UNtiRs ASSOCIn'l'lON" a

tlumcstic nortprotil cru;nrrtiort: OC'lii\N I{lISOR-| VII.l,r\S NOIt'fH VA(A1'ION OWNtllts

ASSOC'lr\"I'lON. u rkrnrcstic ttortprofit c()rp()rati()n: VIC l l. IllrNRY: and ['[:.]"fi[{ A.

IIA(ir|l'l:l"OS lcollcutivclr'. '"1)laintillls"). h3,nncl through thcir attornuys. McCon'iston l\rlillqr

\lukai \.'ltcKirrnon I.l,P. ullcgc antl rvrr a conrl:laint aguinst Dci'cntlants Countl'ol'N,faui ("]\.laui

('uuntr"Iilrhl thc \{"rui ('ourrtr ('ourrcil ("('ouncil")(ci:llcctivclr'. "Dclbndants") as lirllorvs:

[r-\lJiil:s

l. I'}lrrintill'O('liAx" Itl,SOR"I'\,f lt"l.AS V/\CA'I lON O\\.Nl-lRS ASSOCIAI"ION

("1'lairrtifl'OltV") is nntl t'as at iill n:lcvnrlt tlrrcs. a donrcstic nunprrtltt corporillion registered

urriler thc l*ur ol'lirc Statc ol'llarvai'i. Itlaintill'Ol{V is contpriscd ot'a contntunitl'ol'tinreslrarc

n\rncrs at tlrc \\/estin Kn'mrapali Occan Rcsolt Villas. llcting [ry'ancl through its board ol'

directors. 'l'lrc \\'cstin Ka"anapuli Ocean Itcsort Villas is lor:attd itt tltc Crrunty ol'N'laui, State ol'

Ill*iri'i.

:. llllintil'1"(X'liAN Itl:S()R.1"\tll.l"AS NOltl'll Vl\C,,\'flON OWNIittS

,\SS()CL,\ l'lON ("1'lairrtill"OItV r\orth") is. trrtl h'as ot all rclevrnt tinrcs. a clonrcstic nonproi.it

cor'porationlcgist*rr;r.l unllr:llh*la*'s*l'thcStntcof'llarvni'i, I'}litintillOIlVNorthisct:nr6rriscd

ol'ir cornu'rurrity'ol'tinrcsharc orlrrqrs rt the \\'cstirt Ka'onapali ()ceun ldesort Nnrth Villas. acling

h1 *ntl througlr ils bo;irtlol.directors. 'l'lrc Westin Ka'anapali Occan R{jsort North Villas is

locul*tl itt tltc ('trurttr rrl'LInui^ Stittc ttl'lIirrrai'i.

"1, l)l*iririt'l'OIIV nrrd l)laintill'OltV North (collectilcl,v" "Plaintifl'Associations"l

c(llluct *nnrral r:rcr:rhershil).rsssssrntnts lrorn their tirncshAre o\\'ntrs" *'hich ittclucle. as a

ctlntp()nr'ltt. rcrl 1:rilpcr1)- la\cs. l'}lflirrtilJ"r\ssaCiiltions thcn trarrsler th* rcal propert!' taxes



c(lll{cted tt: l\{atti Countl'. Wlttn it tinl$sharc o\\ner is dclinquent on his or hcr as.scssllcnt,

l)l;rintili'Asstteittions p*r'lltr rcal prop,.:rt)'ta.\ on bchall'ol'tlrc clclinqurnt o\\:ncr l$ prevent a

lirrcclusurc ol'thc cntirc tinrcshirrc unit.

{. I)l*inritj'Vl( ll. llliNI{\' ("llcnrr,"} is and \\.as itr all times rcln.ant lCI rhis

('utlplaittl. ;t citizcrt ortd rc.siricrl ol'thc St*te ul'"1'uxus. At nll tinrcs rclcvnnt to this Cionrplaint"

I'laintill'llcnrS otrncd l tintcslrarc in thc \\'ustin Ka'arrapali Or:c{tn llcsort Villas.

:. Plaintil'l'l)11'l l:lt ,,\. llA(iA I'nl.OS ("Bagatclos") is and rvas nt ull tirrrcs rclcvant

to lltis ('ornplairrt. a ciliz"cn rnd rcsidcnt ot'thc State of Calilirrnia. ;\t ull tirnes rclevant to this

('otnplaittt. I)llitTtil'l'll*gatelusr)\r'rcr"lu limcshare in thc S,'s.$tin Ka'rn*plrli Occan Ilcson Villas

\rrrtlt.

6. l)r:lctrr.lant \'1,\l:l (lOtrN'l'\'is;t tttunie ipal cprpgratiptt pl'th* Statc ol'llarvli'i.

\luui ('uunn hus *itivcii it-s sni'ercigrr irnrnunitv rvitlr rcspcct to thc clairns raiscd in this

('onrplrint.

7. Dcknclarit COtJNCII. is the Iegislatir,c hoeiy ol"lVlaui Counl1,. 'l'he Cnuncil's

Pr)\\'drs it"rcludc the irhilitr to lcrisliuc tascs. including tases firi rqi]l proprrt]'in thc Counly'ot'

\ llui.

,9. I)clcrtdirnts.lOltN lX)lrS l-l(l..lANIr I)OliS l-10" l)t)li I'AR"l-Nlili^SlllPS l-10.

l)Ol; ('Oltt'Ot{,\ I'IONS l-l(1. lX)l: fiOVI:t{Ni\llrN'l"Al. l'1Nl'l'l'll1S I-i0. AND l)Oli
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\\il\ r(sp()tlsihlc lirr I'lrilrtifls' d*nrngcs.
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9. "lurisdictitin in this Cr:urt is pr(rpcr pursuarrt to IIa*,ai'i ltcvisccl Statutes ("llRS"y

scutitirr 6.ll- I .

I0 Vcnuc lirr this ('*nrplaint is 1:rupcr pilrsuarlt to llll,S scction 60i-36. as thc clainr

irrirse ilr tlrc ScunrrrJ ('ircuit.

TI.I lr(;A'tlON.q
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l{. l'lrc timesharu tilx rilte lirr llscal -r'e*r l0l7 is 164(,,i, highcr tlian Ilotels & Rcsorts:
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("(xiJ-il
t Violatinrr ot'sunslrinc La*^** I;Y 30l(r llruigct antl lrinnltcc Session)
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lq tllaintill.s urr,r inlirrn"rccl and hclicr'r: thct alicr a rcnson*blt'opportunit)' {or further
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t$ a clcijiiirltitn thirt rlt* littt*shard lnx riut sct lirrth irr l{'csolutittn }'Jo' 15'il is voicl'

(:utltult
lYiu!*:.ur:"-rrl5urrsln:s-1*ul:::l' 1' lS J 7 lltr-tlset trld l) i nucc $'q$ila d

l:. l,luintitli re,allrgc ilrrd hcrebv incurptlr*tc hv relerertuc paxrgraphs I tlrrough 2l
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li. f 
'psn inlirllriltirlll nnd hclirt. riliilr.r thc real propertv tilr rate$ lbrtltr:2017 lisc*l

\ r,*r \\.cr.c lrci*g c,rnsid*rcri b1' the ('orrncil. ('ounuilrncnrbrrs circulatttl ttlct]roranr'lit or cngagccl
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l{. t'pprr iplgrrlttigrr irnrl lrclici. llrcsc nrcntoranda attd inrpropcr int*ractions or

tliscussi,r.rs trl Cgr*rne ilrrcrnhcrs undcnnincd l'laintil'li' ahilirl'to rl'itness and participatc in the

dctrrocrariu pr(\ucss ol'sciling thc tirr ralc lbr thr: l'inrcsltitrc ulussilicati0n.

15. ;\s I rcsult ol'l)cfcncliu"rts' r'iolrtinns ollhe Sttttshirrc I.*rl' Plnintill's *re entitlecl

ru u ilcclururirin that tlre tiu:cslrarc tax rittc set lol.th in llcsulutiort No. l6-71 is vnid'



( 0r,iNl-lll
(Violirtiorr ol'I)uc I)roccss ('liiuscs ol't l.S. and IIn*ai'i Constitutions)

l(r. l'lailtili.s rc-allegc urrilhcrchf incorporatc hl"rclbrcnce par*grtiphs I tlrrough 25

ahr.rvr'as il'sct tirrth in tirll hcrcin.

)7. "l'he Duc l)ruuess ('lausc ol'tlrc lJourtr'crtlh,.\tnendnrcttt t$ thc l,r.S. Constiltltiotl

prolribils il stlrrc or iln),politicnl sulrilivision lirrnr tlepriving "anl'person ollil'u. litrcrt,v. t"rr

proncrl)'. *.ithout rluc proucss ol'luu l.l" t.l.S. (lonst. r\ntcttd, l'1. 
"s 

1 .

ll{. 'l'hc ctlr.ral prulcctinrr clause ol' tlre I lau ai'i (lonstitution providcs thlt "In lo pcrson

sfuirll lrc,.luprirt"tlrll'lile. lihcrtr ilr pfopr:rt\ n'ithuul duc pruccss of'larvl.l"' IInrv. Const. ilil. l.

ii

l(). l)litintill.s iu'u inlorrneil urrcl he Iicvc lhat alicr a reasonablc opportutritl-- l'trr tirr"thcr

inrcstig:r1i9n lrri.l rliscovcn'. thcre is cviclcntitrl' sttppurt thnt l)el'srrtJlnts violiltcd the Sunshine

l.5r glrilc thr: rcal pnrpertv tilx rrtus lbr thc 2016 nnd 2017 tlscal !'car$ \\'erc bcing considercd

b1 thr: ('ottrtcil.

.i(). \'iul*ri*rrs ol'tlru Sunshine l.nu"unrlcrtnirtcd Pltrintilli. ability to u'ilncss mrd

pirrticillilrc in tlrr iicnrgcrirtic pr6ccss ot'setting tlrc tux rate lhr lltu"l'ir]resltarc classilic:ltion"

il. ,\,s a result ol'[)e lr:nr.lants' r,iolations ol'1hr: Sunshinc I.au. Plaitttil]i arc cntitlcd

ro l dcel*ratinrr tlrar [)clr-'rrdarrts violatcd thc [)nc Proecss Clausc oIths Ll.S. and IInuui'i

C'1rr"rstitutir:rrrs [r1 rlr;prii'ing l)luintill.r ol'lilu. lih*rt1' ur propcfl]' rr'ithttttt cluc proccss ol'lart"

\\'l ll:ll.lilrORli. l'lnintilii pral' that itrclgtrtttt he enle rcd as I'ollou's:

r\. .l'lritt judgrncnr trc cnrcrcd in tlvorol'lllaintitli anr.l against Detcr"rdants us set torlh

itr tlre lirr.cgtrittu ('i,ttnls:

ll. ljrrl a hitrtlin-u tlee llrratittrt lrv this Court t]rat:



(i) I'he portions 6l';r,laui Count3,Resolutiiltt Nns. l5-52 ancl l6'71 that apply

t9 tirucslturc rcrtl pr6pctl\ lil\cs are voicl as yitrlntions ol'the Strnshile l'au': and

(ii; Dclunrlants riolatcrl thc l)uc Pru{css C'latrsc of thc I."i.S' arrd llaw'ai'i

("onstirution! \\htn Violations ()l'ihc Sunsltinc LarV $ccurrcd:

(". llrat thc ('6urt art.aril Plainf il'ls damag*s ilr on ant{"ltttrt ttt lre proven 0t trial:

l) l'hirt tlre ('ourt n\\'nrr.l Plui|rtills rtruir attornel's' lcr:s anclctrsts tnd prcjrrdgment

rrnrl post-,i ttduntunt inl*rcsl ils

li. 'llttl tlte ('ottrt

rlcr:rtrs jtrst nntl pr()fcr.

l)A'l'l:l): I lunolultr. I Iuriui'i.

alloustl h1' larv: artd

a\rnrrl l,laintit't.s such l'urther and othcr cquitahle legal rcliel'as it

JUL - 71OIT

[{Alt(i[ ] tllt I't'tr S. NOZ;\KI

;\ttorn*1's li:r P liiinti li s

OCI:;\N ItliSOR"l" vll"l.AS VACAl'lON
OWN I|ITS ASSOC IA'I'I ON. OC I-,i\N

Itl,SOR"l' Vll.l,;\S NOII'll I VACA'I'ION
0\VNHIIS ASSOCIA'I'IONi" VIC I I,

I II:NR\'. r\ND PI:"I'[:R,t. l]i\CiA"fIil-OS

R.O[]l:R'f C. K{.kn
l.lSA W. (';\'l'AI.lX)



IN'l'l lli C'tR(.Lll.f ('otlRl' OIr "fl ltl S[COn-l) CIRCI'il'l

(X'l:,'\N Itl:SOR I VILL,\S VA('A ll()N
( )\\'Nl:ItS '\SSO('lA'l l()N. ir tiorttcstic
rl()nl)r()lll c()rp()riJliot): (X'l:,\N ItllSOlt I

V I L l ",\ S N ( ) l{l l I V r\(',\' I'i( )N ( )\\tN- Ii RS

,\SSO('lA I IO\1. t tiotttcslic tttttlprit{i1

corpuratiutt: VI(' I l. I lliNI{Y: anrl Pt:"l"lill ;\.
l],\(ir!l'l:LOS.

Itluintilli"

\,S,

('Ot'\ l\'Olr \'1,\t'l:.lOllN lX)l:S l-l():
.1.,\NI: l)Ol S l-1il: l)t)l: Iln R'l"NllttslllPS l-
l{}: lX)l: ('Oltl)Ol{A I IONS l-10: IX)l:
(i()\jl.l{N\{l:r-J lAt, l:N ll I lllS l-l{}: lrrel

lX)lr l,N ltt"ll:S l-l{}.

I)e lcnr"lirnts.

) ctvlt. No. l5- l-0435 ( I )

) (Othcr C"ivil Action)
)

) l)l:\'tANI)ITOR.ILIRY'[RIAt
)

)

)

)

)

)

)

)

)

)

)

)

l
)

)

)

)

)

)

)

)

i
)

I ) !:NlAllDJllllJU e IJXJA-I,

l)llinrit'l.q O('l;i\N t(liSOt{"l"VII.t.r\S Y.,\(";\'l'lON O\\'Nl:l{S ASSOCIA'l'lON' a

clprncstic rlorrl)ri.)llt c()rp()nltiott: OCIIAN t{U$()R'l'VILI.AS NORI tl VACAI IO}i OWNtiRS

.\SS()('1,\'l'lON. u clttnicstic llonprCItlt c(irporillion: \II(". l-1. Ill"jNR\': and Pli'l'IiR A'



BAGA'|EI-OS. b1'and through their attorneys. McCorriston Miller Mukai MacKinnon LLP,

hereby demand a trial by jury on all issues triable herein.

DATED: Honolulu. Hawai'i, JUL - 7 ?016

MARGUERITE S. NOZAKI

Attorneys tbr Plaintiffs OCEAN RESORT
VILLAS VACATION OWNERS
ASSOCIATION, OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION. VIC H. HENRY, AND
PETER A, BAGATELOS

ROBER'I'G. KLEI
I.ISA W. CATALDO



IN 'll lla (]lR('til"l'Co(iltl'Olr I'lll: SI:CONI) CIRCLII'[

S'l A'f[1 OIr I h\\\'Al'l

(X'11'\\ l{t:Sol{"1 VIl.l""'\S VACA'l'lON ) (]lVll, N0' l5'l'04i5 (l)
O\\"NI:RS ;\SStX'1,{ I'lON. a dontcstic ) lOther Civil .'\ction)

noni'rrolit c()rporitti()n: (X.ll,\N ltl:S{)R'l' )

Vll.l.,\S Nolt'l ll VA('A'l'lON O\VNl:ttS i StilVIN'IONS

,\SS(X'1.'\ I t()N- a r.lotttustiu tttlnprnlil. )

(urp{)rrlion: \rl(' ll. llliNlt\': arrd I'tr"l'lil{ .'\. )

l1;\(irVl'l:1.( )S. )

)

l)llintili"s. )

)

vs. )

)

('Ol:Nl\'Ol: \1'\lrl:.l0llN lX)liS l-lti: )

.1.\\lr IX)l:S l-10: tX)lr l',\l{l\,1:ltslllPS l- )

l 0: I)( )lr ('olll'}()R..\'l loNS l - l{): lx )l: }

(;O\''lil{N\'ll:Nl','\l.l:N"l-l'l'll:S l-.l0:nnrl )

IX)l: t:\ lll'll:S 1"10. )

)

I)t'lcrtdartls. )

)

s"uuNalls

S l .\'l"l' OI: l l,\\\'AIl

I tr tltu ;,tlrut e-ttittllrtl [)cli'n,'lirnl(st:

\'()l arc lrcrchl.suputrr)ltcrl and rcqrrircr.l to I'itc rvitlt thc cout"t untl sorr,u l"lpoll

N.lc('orr"islgn i\,liller ivlukli \{ncKirrnon I-l.l). l'}luintills'ttttornci. 
"vhosc 

ntldress is I;ilc

\\'nterll..nl lll1z1. -lth lilopr" 50{} ,\la Nlonnu I}*ulevard. I"[onolulu. Ilarraii 06ttli, an i]ns\\'cr to

r5e Cu6rpluinr rrliulr is 5er*i'ith $ervud upol'l )"or.r. rvithin l\\'*nt)'(20) dal's aliur service of this

sr.lplr.porlsup()r1).()s.crcltrsivcfit'thcdil\ol'scri'icc. Il"1'oulail todost).juilgr"tlentbydclirult

rlill hc takcn aguittsl )('!u lhr tl"rc rcliel"clcrnatrdcd in tlrc ('ornplaint.

I)ursuunl ro Ilr"rl* -l(tr) ol'the Ilnrlnii I{ulcs ot'Civil I'rocedr,rrc" this stlll'llllotl$ shall not he

pcrs6nulll il:lir.crc,"l hftrrccn l0:()0 p.rn. rrnd 6:00 il.ttl. ()n prctniscs not opcll to thr} general



puhlic. unlcss a judgc ol'thc abor,c-cnlitlil(lcnurt permits. in lvrlting orr this sulllnlons" pcrsottal

dclirerl durirrg tl^tosc ltottrs.

A l*ilurc t* 
'bcv 

this sgnrnlrils rra!.r*sull in lrn sntry nl'dcllult and dctault juclgntcnt

nuuittst tlrc rlisohcvillg pcrs()ll ()r part\'.

l)A'l lrl); \\"*ilrrktr' I lasai'i.

i ." .\.
,i-, t fi

/sgcl1 D. I-[LL/.IAR (scrl)

c ili r{ r iil.rilil n rNi{l i- iiNi i"r L r l) trot' K r


