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Dear Chair White and Members:

SUBJECT: A BILL FOR AN ORDINANCE AMENDING CHAPTER 19.62

RELATING TO FLOOD HAZARD AREAS DISTRICTS

Transmitted for your review is a proposed bill entitled, “A BILL FOR AN ORDINANCE
AMENDING CHAPTER 19.62 MAUI COUNTY CODE RELATING TO FLOOD HAZARD AREAS

DISTRICTS.”

The proposed bill incorporates revisions required by the Federal Emergency Management
Agency (FEMA) to ensure Maui County’s continued participation in the National Flood Insurance
Program (NFIP). Participation in the NFIP provides subsidized flood insurance as well as federal

disaster assistance to Maui County residents and businesses.

The proposed bill was transmitted to the Maui, Molokai, and Lanai Planning Commissions

for review. The following is a summary of the Commissions’ comments:

Commission

Public Hearing

Comments and Recommendations:
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L

re—
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i

Date:
Maui September 27, 2016 | Voted to recommend approval of the proposed
changes as represented.
Molokai October 13, 2016 Voted to recommend approval of the proposed
changes as represented.
Lanai September 28, 2016 | Voted to recommend approval of the proposed

changes as represented.
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Attached for your review are the following documents:

1.

5.

The approved minutes for the Molokai Planning Commission meeting will be sent under a
separate transmittal. The Department respectfully requests that the proposed bill be referred to
the appropriate Council committee for consideration. Thank you for your attention to this matter.

Memorandum from William Spence, Planning Director, to the Maui, Molokai,
and Lanai Planning Commissions, dated September 15, 2016;

Approved minutes of the September 27, 2016 Maui Planning Commission
meeting;

Draft minutes of the October 13, 2016 Molokai Planning Commission meeting;

Approved minutes of the September 28, 2016 Lanai Planning Commission
meeting; and

Proposed Bill.

Should further clarification be necessary, please contact Carolyn Cortez at Ext. 7813.

Sincerely,

M A

WILLIAM SPENCE
Planning Director

Attachments
XC: Clayton I. Yoshida, Planning Program Administrator
Joseph W. Alueta, Administrative Planning Officer
Maui Planning Commission
Molokai Planning Commission
Lanai Planning Commission
Project File
General File
WRS:JSR:CEC
S:\ALL\NationalFloodInsProgram\QOrdinance2015\counciltransmittal.docx
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PROPOSED BILL FOR AN ORDINANCE AMENDING CHAPTER 19.62, MAUI
COUNTY CODE, RELATING TO FLOOD HAZARD AREAS DISTRICT

The National Flood Insurance Program provides subsidized flood insurance policies to
Maui County’s insureds as well as federal disaster assistance in times of national disaster
declarations. The proposed bill (Exhibit 1) incorporates revisions to the Maui County flood
ordinance required by FEMA to maintain our continued participation in the National Flood
Insurance Program. A summary of the proposed changes and rationale are as follows:

Page and Summary of change Rationale

Line #

1.37-42 Clarification of the consequences | Required by FEMA, Region IX.

of non-patrticipation in the :
National Flood Insurance
Program.

2.12-14 Deletion of item #7. The County does not have the mechanism to
ensure that potential buyers are notified of a
property’s flood zone. Although, the
information is available through our office and
realtors typically will provide that information
to their buyers. Required by FEMA, Region
IX.

3.4-11 Changing our definition of Required by FEMA, Region IX.

“breakaway wall” to be identical
to the 44Code of Federal
Regulations (CFR) §59.1 :
4.2-3 Deleting “flood hazard boundary | With the modernization of paper maps to
map.” digital flood insurance rate maps (DFIRMs),
flood hazard boundary maps are no longer
used. Required by FEMA, Region IX.
4.11-13 Adding a “Floodway fringe” This is necessary in order to explain the
definition delineation between the floodway, an area in
which fill is not allowed and the flood fringe,
an area in which fill is allowed.
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4.30 - 31 Changing our definition of Correcting a typographical error as required
“historic structure” to be identical | by the State National Flood Insurance
to the 44Code of Federal Program Coordinator.
Regulations (CFR) §59.1
432-33 Deleting the “limited storage” Because 44CFR uses the term “storage,” and
definition we used limited storage, FEMA asked us to
make the terminology consistent. Required by
FEMA, Region IX.
51-2 Changing our definition of “lowest | Required by FEMA, Region IX.
floor” to be identical to the
44Code of Federal Regulations
(CFR) §59.1 _
5.23-24 ‘Deleting the reference to NGVD Local Tidal Datum is the current datum used
1929 and replacing it with Local in the State of Hawaii and is consistent with
Tidal Datum (LTD) the datum used for the DFIRMs. Required by
FEMA, Region IX.
6.30 - 7.17 | Clarifying the definition of Provide clarity in the “substantial
“Substantial improvement.” improvement” definition and explain how the
‘ calculation of a substantial improvement is to
. be made.
8.16 - 25 . Deleting the exemptions. Required by FEMA, Region IX.
8.30 “Changing our office address. Updating our office address.
95-8 Adding a new section to state the | Required by FEMA, Region IX.
responsible county official who
-administers the National Flood
Insurance Program.
10.18 ._|.Correcting grammatical error. Correcting grammatical error.
10.22 - 32" | Clarification on when a Provide clarity on CLOMR requirements
- | conditional letter of map revision | pursuant to 44CFR §65.12(a). Required by
-1.(CLOMR) is required. FEMA, Region IX.
11.40 - Deleting item 2c and 3. Required by FEMA, Region IX. FEMA no
12.5 " longer provides these services.
14.8-10 Adding flood zone AO. The AO zone was inadvertently left out when
: we revised the ordinance in 2009. We also
are clarifying when a “no-rise calculation” is
required.
14.37 - | Added “more than” and deleted Clarified that “more than” applied to both 50
156.2 | the requirement for approximate | lots and 5 acres.

-floodplain limits for projects less

than 50 lots or less than 5 acres.
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156.9 Adding “at least one foot.” To clarify that manufactured homes must be
elevated at least one foot above the base
flood elevation. This requirement is for all
structures and was inadvertently left out of
the 2009 ordinance change.

15.16 Adding flood zone AO. The AO zone was inadvertently left out when
we revised the ordinance in 2009.

15.40 - 41 | Deleting the word “uniform” and Updating the ordinance to reflect the current

adding “International,” and Building code that Maui County is using.
“International Residential Code.”

16.10- 13 | Deleting “limited storage,” Washers, dryers and food freezers are not
“washers,” “dryers,” and “food regarded by FEMA as machinery and
freezers.” equipment that service the building and are

allowed.

16.30 - 31 | Deleting “information regarding FEMA required we delete this because
whether such structures contain basements are not allowed in the VE zone, so
basements.” there should be no basements constructed in

the VE zone.

16.34 Deleting “limited storage.” FEMA allows storage use below the base
flood elevation and we are aligning our code
with theirs.

17.29 - 39 | Clarifying when additional Previously, it was not clear to which flood
information may be required by zone standards an applicant must comply
the Director and clarifying when with. This makes it clear that A zone
to apply A zone standards and standards apply to AE AO and AH zones,
when to apply V zone standards. | while V zone standards apply to VE zones.

18.14-15 | Adding “recommend issuance of" | To provide clarity that the Planning Dept. can
and “or approval’ require compliance to flood for permits and

approvals that we do not issue, but for which
we are a reviewing agency.

18.23 -25 | Adding section 19.62.130 Required by FEMA, Region IX. Previously
enforcement we relied on enforcement through 19.530,

MCC. FEMA wanted us to include an
enforcement section in Chapter 19.62

21.10-12 | Adding “likely” and “substantially.” | Required by FEMA, Region IX. FEMA did not
want us quoting premium amounts because
they are subject to change.

225-10 Adding section 19.62.200 Required by FEMA, Region IX. Previously

Severability.

we relied on severability through §1.04.050,
MCC. FEMA wanted us to include a
severability section in Chapter 19.62
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Recommendation and Options

The Department is recommending approval of the proposed bill to ensure our continued
participation in the National Flood Insurance Program. The commission has the following
options: '

1. Recommend approval of the proposed bill to the Maui County Council.

2. Recommend approval of the proposed bill with amendments to the Maui
County Council.

3. Recommend denial of the proposed bill to the Maui County Council.

4, Vote to defer action on the proposed bill in order to gather specific additional

information.

S:\ALL\NationalFloodinsProgram\Ordinance2015\memoreport19.62_cc.doc |



MAUI PLANNING COMMISSION
PORTION OF REGULAR MINUTES
ITEM B-2
SEPTEMBER 27, 2016

Mr. Spence: Okay, Commissioners we’re on Item C-2, this is your second and final public
hearing for this meeting. This is a bill that the Planning Department proposed to update
and change the flood hazard area ordinance under Title 19.62. Our Staff Planner this
morning is Carolyn Cortez.

B. PUBLIC HEARING

2. MR. WILLIAM SPENCE, Planning Director transmitting proposed
amendments to Chapter 19.62 of the Maui County Code relating to
Flood Hazard Areas to incorporate changes required by the Federal
Emergency Management Agency (FEMA). (C. Cortez)

Ms. Carolyn Cortez: So what | prepared for you in your packet is a detailed list of the revisions
that are being proposed and the rational and as you can see a lot of the changes were dictated
by FEMA to update our ordinance in conjunction with the map changes that occurred on
November 4, 2015 of last year. And so | don’t have a presentation but | can take any questions
you may have on the amendments.

Chair Tsai: Thank you.
Mr. Spence: And...Mr. Chairman?
Chair Tsai: Director?

Mr. Spence: Commissioners | would just know that in order for Maui County to participate in the
flood insurance program we are required to have this chapter as a part of Title 19 and as Carolyn
Cortez pointed out that most of these changes are dictated by FEMA we're required by them in
order to be a part of the program. Pretty much the other ones that we opted for were-just mostly
to clarify individual sections of it. So it's not...this certainly not one of the more controvérsial items
that we’ve brought before you. It's pretty much something that we gotta do. So thank you.

Chair Tsai: Thank you, Director. At this point going to open the floor for public testimony. Seeing
none, public testimony is now closed. Comments from the Commission? Commissioner
Robinson?

Mr. Robinson: | just have one question on the 2.12-14, deletion of ltem No. 7 and maybe
Commissioner Carnicelli can answer this, don't realtors disclose that a property is not flood
insurancable or is that not a requirement?

Chair Tsai: Commissioner Carnicelli?
Mr. Carnicelli: Realtors are mandated to disclose anything and everything that they may know -

about a property. As far as the legality of whether it's in the flood plain or not | believe will become
a part of the title report but to say that a realtor will know whether this particular property is in the
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flood plain or not | wouldn’t...| personally wouldn’t just trust a realtor's knowledge of the flood
maps.

Mr. Spence: Mr. Chairman?
Chair Tsai: Director?

Mr. Spence: We regularly have realtors send in flood confirmation forms, flood and...| should say
zoning confirmation forms and when they're selling a house or they are representing a buyer they
will send in like a whole list of tax map key numbers for all around the island. They wanna confirm
what the zoning is so they can disclose it. So that form includes the State Land Use District, the
Maui Island Plan area if it's in the growth area or not and which particular growth area, the
community plan designation, the zoning, flood zone, which flood zone, any other special
designations like the Special Management Area or the Historic District or the redevelopment
district there’s a whole number of things. So a realtor may not know but they can always call in
and so can any other property owner. They can call in and we’ll give them this form confirm all
these different things for them the flood zoning being one of them.

Chair Tsai: Commissioner Robinson?

Mr. Robinson: With that being said Director, so for banks or mortgage companies wouldn’t they
require some type of information from you or again they would go back to the title report?

Mr. Spence: We don t, | don’t...I can't tell you what goes on a title report or not. We don’t
generally get requests from banks, we get requests from realtors and property owners. What they
do with that information I'm not sure. Probably as a part of the disclosure but that's all | know.

Mr. Robinson: So with lao Valley happening and some of them not having flood insurance how
does that impact the County tax payers?

Mr. Spence: | can’t-answer that.

Mr. Robinson: | mean, | mean so the County does the clean up or is it State or the government.
| saw...| see d|fferent things but it's too complicated?

Mr. Spence: Yeah, | can’t answer that. I'm not sure with what all goes with the...| know some
things go along with the Governor’s proclamation that we can waive certain state laws as far as
doing repairs and those kinds of things but as far as what it means to the taxpayers or the flood
insurance rates | can’'t say. Those things | are probably yet to be determined.

Chair Tsai: Commissioner Carnicelli?

Mr. Carnicelli: So this may be a redundant question and probably is a redundant question, just
having understanding and knowledge that at the state level right now we've got a conflictual law
with FEMA regulations that we’re trying to fix, hopefully we'll fix this particular legislative session.
Is this along the same lines? Is this | guess does this follow what the State law did and then we're
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gonna have to correct it again or does this follow or is this kinda FEMA driven? The State thing
being Ag land you know the shed?

Ms. Cortez: Right, HRS 46-88—
Mr. Carnicelli: Yes.

Ms. Cortez: --they are FEMA fells that being able to build structures without having to obtain a
building permit and review—

Mr. Carnicelli: Correct.

Ms. Cortez: --is in conflict with the Flood Code, so what they're trying to do is they are trying to
correct it at the State Legislature and our, my counterpart, the State Flood Insurance Coordinator
Carol Tyau-Beam is taking that, the changes to legislation through the next session because
FEMA has given us a deadline of | believe it's next year mid-July or August to correct that or else
they may look into...what is that...they may look into suspending us from the program.

Mr. Carnicelli: Right. Where we have to repeal the law if we can’t come to a—
Ms. Cortez: Correct.

Mr. Carnicelli: So | guess my question then being do we know, is there any oops in here? ‘Cause
that was an oops on our part, you know the State’s part. Is there any oops in here that we know
of?

Ms. Cortez: Actually these oops were actually identified by FEMA and so that’s what they want
us to revise. It's not really oops, but so for example the severability clause is one that is located
in another part of the Maui County Code but FEMA wants it to be located in Title 19 which is the
Zoning Code also and 19.62 specifically. Also they wanted the Director to be named specifically
as the person who implements the National Flood Insurance Program for the County of Maui that
was always sort of an understanding but they wanted it stated specifically in the Code. So those
are the types of things that FEMA is requesting us, of us to change in this code revision.

Mr. Carnicelli: One more question Chair?
Chair Tsai: Yeah, Commissioner Carnicelli.

Mr. Carnicelli: So then | guess as | look at this of all of the changes that we're looking at are all
of FEMA mandated or is there then something you as the Department are saying while we’re in
here doing it we actually wanna add this as well? So or is everything pretty much FEMA
mandated?

Ms. Cortez: | think many of them and the majority of them are FEMA mandated, but one that |
can think of that we put in was the clarification for substantial improvement and substantial
damage. So that is Page 6, Lines 30 thru Page 7, Line 17, and that is clarifying the definition of
substantial improvement because when we first drafted if in 2009 it wasn’t clear to which valuation
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of the property that we were referring to. So we were referring to the initial valuation so say if the
property was worth $100,000 in 1990 we were referring to that valuation throughout the 10-year
period when computing a fifty percent substantial improvement because what happens if you
exceed the fifty percent or $50,000 in this example you have to comply with all flood regulations
and that means you have to actually elevate your house and comply with current codes. So this
is sort of a grandfathering clause where if your improvements stay below the fifty percent over a
10-year period your house can remain at the elevation that it was built and in this case it's below
the base flood elevation. So we're clarifying the $100,000, the initial valuation and because what
how we wrote it before is that we would carry that $100,000 through for the entire 10-year period.

Mr. Carnicelli: Thank you.
Chair Tsai: Commissioner Robinson?

Mr. Robinson: So on the changes and | know is, | see where the Planning Department has to
require certain require to the flood...when we have special events, you know special tents or
building permits and you know they’re on a golf course not a flood zone things like that are those
then going to be exempt or are we still gonna have...the Planning Department’s gonna have the
ability to do a special use permit or is that gonna tie your hands now?

Ms. Cortez: The special use permit?

Mr. Robinson: It's the Director shall not issue or recommend issuance of any permit or approve
of any modification or construction, you know, | mean like we do a lot of those little things, hotels
you know and so it all gonna...on Page 18 I'm not sure which one of thls it was one of your kinda
highlighted areas.

Ms. Cortez: Oh, okay, Commissioner Robinson so that's Page 18, Line No. 14 and 157
Mr. Robinson: Yeah, yeah.

Ms. Cortez: Oh, okay, so yeah, so the Director shall not issue or recommend issuance actually
that is with regard to building permits because we don't issue building permits actually we're just
a reviewing agency so FEMA wanted us to put that in because |t sounds like it would only be
applicable if we issued the permit.

Mr. Robinson: So when we have dire circumstances like the flooding against the walls or
something like that with the building of it and we have the temporary structures that would be
exempt or is that not considered a building permit? '

Ms. Cortez: Right. So tents are not actually don't meet the definition of structure for flood plain
management purposes because the structure needs to be walled and roofed so—

Mr. Robinson: How about emergency seawalls or emergency rock walls? Is that my...I'm just
trying to think about the minors that have come along and the special circumstances that we've
given permits to help protect certain things.
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Ms. Cortez: Okay, | believe that's for SMAs, emergency permits.

Mr. Robinson: Well, | mean, but if he’s not, if he cannot recommend or a approve permit, | mean
is this just one specific area or are they gonna be—

Ms. Cortez:. Oh yes, I'm sorry yes this is—
Mr. Robinson: Going to encompass all permits.

Ms. Cortez: Involving modification, construction, lining or alteration of any drainage facility, river
or stream. So it's not, it's not on the ocean.

Mr. Robinson: Not applicable?

Ms. Cortez: Yeah.

Mr. Robinson: Okay. Thank you.

Ms. Cortez: Thank you.

Chair Tsai: Commissioner Hedani?

Mr. Hedani: So our purpose here today is to recommend approval to the County Council?
Chair Tsai: Correct.

Ms. Cortez: Yes, that's correct.

Mr. Hedani: Move to recommend approval of the changes as presented to the County Council.
Mr. Castro: Second.

Chair Tsai: Moved by Commissioner Hedani, second by Commissioner Castro. Discussion?
Director can you please repeat the motion?

Mr. Spence: The motion is to recommend approval of these changes to the Maui County Council.

Chair Tsai: Thank you. All in favor of the motion? 3
Mr. Carnicelli: 1 guess | don’'t move or he moved it?

Chair Tsai: We already—

Mr. Spence: The motion was made.

Chair Tsai: So I'll call for a vote. All in favor raise your hand? Five—
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Mr. Spence: There’s five ayes.
Chair Tsai: No opposition. Motion carries.

It was moved by Mr. Hedani, seconded by Mr. Castro, then

VOTED: To Recommend the Amendments to the County Council as
Recommended by the Department.
(Assenting — W. Hedani, S. Castro, K. Robinson, L. Carnicelli,
R. Higashi)
(Excused - L. Hudson, S. Duvauchelle)

Submitted by,

CAROLYN J. TAKAYAMA-CORDEN
Secretary to Boards and Commissions |l
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MOLOKAI PLANNING COMMISSION
REGULAR MEETING
OCTOBER 13, 2016

** All documents, including written testimony, that was submitted for or at this meeting are filed in the minutes’ file and are available
for public viewing at the Maui County Department of Planning, 2200 Main St, Suite 315, Wailuku, Maui, and at the Planning
Commission Office at the Mitchell Pauole Center, Kaunakakai, Molokai. **

A. CALL TO ORDER

The regular meeting of the Molokai Planning Commission was called to order by
Chairperson, Michael Jennings, at approximately 11:00 a.m., Thursday, October 13,
2016, at the Department of Hawaiian Home Lands/Office of Hawaiian Affairs Conference
Room, Kulana Oiwi, 600 Kamehameha V Highway, Kalamaula, Molokai.

A quorum of the Commission was present. (See Record of Attendance.)

B. PUBLIC TESTIMONY - At the discretion of the Chair, public testimony may also be taken when
each agenda item is discussed, except for contested cases under Chapter 91, HRS. Individuals
who cannot be present when the agenda item is discussed may testify at the beginning of the
meeting instead and will not be allowed to testify again when the agenda item is discussed unless
new or additional information will be offered.

Chair Michael Jennings: Okay, good morning, Commissioners, it is 11:00, and we're
called to order, first, is there any public testimony for any of those that can't be here for
their item? Seeing none, public testimony is closed. Clayton? '

Mr. Clayton Yoshida: Good morning, Mr. Chair and Members of the Molokai Planning
Commission. Clayton Yoshida, with the Planning Department. With me from the County
of Maui are Jennifer Oana, your Deputy Corporation Counsel, Suzie Esmeralda, your
Secretary to Boards and Commissions, and from our Zoning Division, we have
Administrative Planning Officer, Joe Alueta, and Senior Supervisory, Carolyn Cortez.

Mr. Yoshida read the following agenda into the record:
C. PUBLIC HEARINGS (Action to be taken after each public hearing.)

1. MR. WILLIAM SPENCE transmitting a proposed bill that would allow
the Planning Department to establish fees in the annual budget for the
review of ministerial and discretionary applications. The proposal
would exempt roadway lots or utility lots from minimum lot area
requirements and would allow commercial and non-commercial
filming, photography and other temporary commercial events in all
zoning districts under certain restrictions and standards. (J. Alueta)

Mr. Yoshida: Presenting the staff report is Administrative Planning Officer, Joe Alueta.

Mr. Joe Alueta: Good morning, Commissioners. Again, my name is Joe Alueta. I'm your
Administrative Planning Officer for the County of Maui. As indicated, for some of you you
might remember, there's two methods where we can amend a land use ordinance under
Title 19, one is either via a resolution that's done by the County Council in which you are
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a reviewing body; another method is initiated by the director or one of the commissioners
themselves. As indicated, this bill is being proposed by the department itself, so the
administration. The purpose of the bill is primarily to amend 19.04, which is our general
provisions and definitions section of Title 19, which is the zoning code. This would
basically establish a general provision that would allow for uses across all zoning
categories rather than just -- so rather than you know how each zoning category had uses
listed specifically in each zoning category, this would basically establishes that certain
uses would be allowed all zoning categories, these are primarily for temporary events that
has very little impact on the specific land use of that area; it's temporary in nature.
Primarily, it's kind of deemed with more like, one, filming, taking photography, either
commercial or non-commercial. We see that happening more and more. So we're kind
of in a quandary because it's not really a land use issue, and so we kind of established a
-- I mean it is in some aspects, but it doesn't fall under to where it would be allowed, so
we -- | mean we had really way to regulate it unless we create provisions, so that's
primarily one of the reasons we've created these standards so that we can, in the future,
enforce it, enforce on that if it becomes an issue or a problem with distraction of the
neighbors.

The other one is primarily dealing with like temporary events. | think all of us have, some
point in time, maybe hosted a wedding or wedding reception, family members, baby luau
at their house, and they can get pretty big. It happens on a very infrequent occasion.
You normally invite all your neighbors anyway, and, you know, there's normally loud
music, and there's -- pretty much people take care. But so it's something where you're
fortunate enough to have a better facility at their house, bigger land, and so sometimes
your house becomes -- when a family member has a baby and your cousin need to come
over or you kinda end up being the host family. This kind of will cover that as well as
some -- on a temporary basis, even commercially, where it would be considered
commercial. So like say we were talking about earlier like say a Maui Masuri, like we say,
is a nonprofit organization, they help host -- they do it as say UH-MC. UH-MC is a school,
how -- it's not really directly related. If it was directly a school function, it would be fine.
But they're basically hosting a nonprofit or another organization to do it on their campus,
it's a suitable facility, but in reality, that facility is actually zoned R-3, residential, so it's
kind of a -- it's like so here you have -- you're kind of in a quandary, you have the school,
the big university on the island, it's got a lot of land area, somebody in nonprofit comes to
them wanting to host or have them use the facilities, the zoning may or may not match
up, but it happens all the time, and we've kind of, you know, how do we address these
types of issues in uses where the use, again, is temporary, and it's completely appropriate
for that area or that land, so that's kind of where that portion of the general provisions of
uses cross all zoning categories.

The other section of this bill deals with zoning utility lots or specific purpose lots, like
roadways, wells, water tanks. As you know, in every zoning category you have minimum
- a lot of them have a minimum lot size, so in the agricultural district, it's a 2-acre
minimum, sometimes in the residential district, it may be a 10,000 square-foot lot or
whatever. You have, specifically, in the agricultural district, you may have -- there's
limitations on the number of lots that can be created, and because of this provision, maybe
you need a water tanker or a sewer pump station, that sewer pump station may only take
up 10,000 square feet, but because of the minimum lot requirements, you have to then
create a 2-acre minimum lot size. Recently, we had, off of Kahekili Highway on Maui,
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MECO wanted to do a new substation off of Maui Lani, it was in the middle -- there's a
sugarcane field right off the highway, because of this provision, they had to create a
minimum of 2 acres even though they only needed about 5, 6,000 square feet to do this
so -- but they had to go through the subdivision process of cutting out and subdividing a
2-acre lot because of the minimum requirement. Same thing goes for any other
subdivision that when they want to create a roadway or a sewer access, either they gotta
do it by easement, which encumbers someone's lot with an easement over that person's
parcel, which can be problematic for that individual landowner, but also it just takes up --
you're either cutting out more land for a use that's really not needed. So this would allow,
again, in say the agricultural district, someone could cut out an 8,000 square-foot water
tank lot. This does not create an additional lot, so if an agricultural sliding-scale
subdivision allowed for 16 lots, they would be able to create their 16, you know, their 2-
acre and 5-acre lots, and they would be able to create a separate 8,000 square-foot lot
for the utility purposes, or they could subdivide out the roadways, right, and dedicate i,
and that would be a separate lot also, but it does not grant additional developable lots.
These restricted lots could not then be converted to another use, so they could not, let's
say, cut out that 8,000 square-foot lot and say, oh, we don't need that anymore, and then
someone puts a house on it based on what the zoning is. That would not be allowed.
Under the current, what's happening right now, under the old lots that were created, one
of my examples was off of South Kihei Road, there was Hawaiian Tel had little
substations, you know, switching stations, and so you'd see them on -- you probably have
still a few on Molokai here, my dad was the island manager for Hawaiian Tel back in '60s,
so there's like these little concrete bunker boxes that are on the side of the road that
where a lot of the telephone exchanges would come in before going to the main switching
stations. As modern technology evolved with regards to telecommunications, a lot of
these 2,000 or 3,000 square-foot lots that were cut out for these utilities no longer were
needed so Hawaiian Tel started selling off these little lots, so in Kihei, there was this little
3, 4,000 square-foot lot with this telephone exchange, and one of the guys bought it, he
ended up -- because it was an existing nonconforming lot in that apartment district, he
ended up building a 3-story apartment house right off of South Kihei Road, and under this
provision, you would not be able to do that. So if it's a utility, it would have to be a utility
lot. So if in the future they wanted to get rid of it, they would have to either consolidate
that lot with an adjoining lot or, you know, get rid of it, but it would not be to be used for
the specific uses that are allowed in that zoning category.’

I think | covered most of the things that are in this bill. We did establish standards, you
know, again for filming, commercial filming, you can see that on page 4, it goes over the
standards; also, there's also standards with regards to temporary commercial events,
again, just to create the standards to limit the uses; it would be, again, following the
enforcement of 19.530; we've also, again, it talks about the restrictions on the lot it can
only be used for drainage, open space, bikeways, pedestrian and greenways,
landscaping, roadways, or minor utility purposes; and then again, on page, the last page,
page 6, it talks about the whole limitation on subdivisions. So that pretty much covers the
-- my presentation if you have any questions, I'm more than willing to answer them at this
time unless you want to go to public testimony.

Chair Jennings: | think, before we get to questions, we'll close public testimony -- oh, let's
open it. Is there any one that wants to publicly speak on this? Seeing none, public
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testimony is closed. So if you want to go ahead. Is there any questions for Joe? Excuse
me, I'm sorry. Commissioners? Okay, Rob?

Mr. Robert Stephenson: Thank you, Chair Jennings. Joe, thanks for your presentation.
| appreciate it. One question on the special events. If we look at no. 2, | guess it's on
page 4, so temporary commercial events, such as bazaars fairs, receptions or festivals,
and so on and so forth, how would that affect specifically our Saturday market here in
Molokai on Ala Malama Street as kind of a farmers market that go up in different areas of
our community, people tend to have farmers markets or places where people gather to
sell their goods and services, and | can imagine that if those events were affected by this
in the administrative version on these small businesses could make it to the point where
they wouldn't even want to participate?

Mr. Alueta: Good question. It all depends on how the farmers markets are allowed.
Farmers markets are allowed within the commercial district, any of the commercial
districts, so if they're in the commercial district, which most of Ala Malama is in, so that
would an outright permitted use if it's on a specific lot. If in the agricultural district,
obviously the, you know, food product stands as well as farmers markets are also allowed
in the provision within the agricultural district, so those would not be affected by this at all.
This actually helps establish more of these to have it on a monthly basis in almost any of
the zoning category districts provided that it's accessory and, you know, it doesn't create
an impact ...(inaudible)... so | think that's -- the intention is not to make it harder; this is
more to make it easier for events like that. [ think it's just to cover our bases as to how
some of these events are going on, mainly to basically allow some of these events to go
on without having to go through a cumbersome -- cumbersome of getting some type of
conditional permit from the County Council or a special use -- special permit from the
planning commissions if that's in this category so this, again, is more of allowing
something with some standards, at the same time, we need to protect the, you know, the
surrounding property owners, | think that's where some of these uses could occur, and
that's why we provided some kind of notification by the person doing it, you know, the
applicant, let the neighbors know what's going on, if they have any concerns, to try to
address those.

Mr. Stephenson: Okay, thanks. | know one of -- one of the events that I'm involved with
and a number of people in the community, every year the Molokai Chamber along with
the development partners with Maui College that have -- we have our business
conference at the Molokai facility there so is that something that would most likely would
have to go through this process of this being ...(inaudible)...

Mr. Alueta: Yes. It's not so much of a process, as long as you met the requirements of
this section, then it'd be a permitted use. Again, this is something that is not established
in the permit process. The permit process are normally all: established within the -- |
mean, generally, within each zoning category, so this is more of us saying if you meet
these criterions, then you're an allowed -- you're permitted by ...(inaudible)...

Mr. Stephenson: But we'd still have to -- an event like that WOuId have to provide notice
to all adjacent properties within 14 days and they would be limited. Is that correct?
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Mr. Alueta: Correct. If it wasn't considered to be -- if it was not considered to be an
accessory use in that particular zoning category and allowed by right. So under -- this is
more general to cover like more of the agricultural and residential districts. In the
public/quasi-public districts, it would not be affected because that -- you're saying you're
doing it on the Molokai Campus? It wouldn't impacted. They're already allowed to do
those uses.

Mr. Stephenson: Okay.

Mr. Alueta: So this would not put another burden on where it's already permitted. If it's
going to be permitted, you don't need to follow this. It's where it's not specifically listed
as a permitted use, this covers those areas.

Mr. Stephenson: | see. Thank you very much. | appreciate ...(inaudible)...
Mr. Alueta: | should have explained that earlier. Sorry.
Mr. Stephenson: No. That's great. Good. Thank you. Thank you very much.

Chair Jennings: Commissioners, any other questions for Joe? Okay, Joe, your
recommendations, please.

Mr. Alueta: The department is recommending approval of the proposed bill to the Maui
County Council. Again, the Commission has the option of either approving the bill to the
Maui County Council, approving the bill with amendments to the Maui County Council,
recommend denial of the proposed bill to the Maui County Council, or we can defer action
on the proposed bill in order to gather more specific additional information. So again, we
are recommending -- it is our bill, we are recommending approval of it and, hopefully, we
can get some good comments. | appreciate your comment. I'm going to make sure that
that is clarified in the bill.

Chair Jennings: Okay, any further questions for Joe? Okay, is there a motion,
gentlemen? s

Mr. Stephenson: Actually, | do have another question. When it comes to the photography
and filming, so would the photography and filming, as described in here, apply to all
commercial and non-commercial photography and filming because that could- include
anyone standing on the side or the corner using an iPhone to film any type of anything or
take a photograph, and where are the -- where are the triggers? What are the triggers?
What are the --

Mr. Alueta: Primarily it's going to be like, like | said, where there's zero impact, meaning
you're on the side of the road, there's no problem, there doesn't have to be notice to the
neighbors. This is primarily to establish -- if we get a complaint about someone doing
commercial -- primarily commercial photography, we have the ability to say, hey, we have
a provision here that says you need -- you need to do notice. Primarily to be able for us
to say, when we get a complaint and it becomes an issue, that we can go out and enforce
and say, hey, you're allowed to do commercial photography or non-commercial
photography provided you met these criterions and if you didn't meet the criteria, then we
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would have an issue. | guess it came about regarding my earlier -- it came about because
somebody had complained, neighbors had complained about | guess MTV had done
some videotaping or had setup a -- rent a house and we were -- we basically had no
method to enforce on it because -- and we didn't really want to enforce and it became
more of a police issue of nuisance, then it became a zoning issue, and so this would allow
us to both use the police as well as us, from a zoning aspect, to say, hey, did you get a
film permit? Most of the time, if you're doing commercial filming, you'll get a film permit,
you get it from the state or the county. We've been working -- this language, a lot of it,
was generated out of the film commission, out of the county's film office, Office of
Economic Development, we're going to continue to refine this with them, and then --
because they currently have a permit process but it primarily only encompasses county
lands, so we're working with them to expand that authority to non-county, to private lands
so that if somebody does want to rent a house temporarily or film at a house or film on
private property, they would then -- the criteria and the requirements would be established
by the film commission rather than the Planning Department because they probably have
a better understanding of the impacts and how to do this.

Mr. Stephenson: Okay, thank you. I'm still a bit unclear because here it says -- it says,
"Any use which is not expressly listed as a permitted principle or accessory or special use
is prohibited." So this says, "Commercial and non-commercial filming and photography
provided that such activity," and it gives a whole list, "is authorized by a valid film permit
from the County of Maui," "is authorized by a valid film permit from the State of Hawaii,"
so is it the case that as this is written, any filming on any property, for commercial or hon-
commercial uses, would be covered under this, and if you didn't have a valid film permit,
from either the county or the state, then you would be in violation of this ordinance. Is
that the case?

Mr. Alueta: That's a good question. Looking at it from another angie.

Mr. Stephenson: Because if that is the case, it's really problematic because there's a
number of people, as you know, in Maui or on Maui, on Lanai, and Molokai, or statewide,
people that go out and they make documentary films for nonprofits, they put stuff on
Akaku, they do things for a private graduation, or they may be shooting just a simple low-
budget commercial for a local business or organization, maybe doing some type of a
family video, and if in fact you must require or must meet all of these requirements to be
in compliant with this, then virtually everyone who operates a motion picture or still picture
capturing o; recording device without following this ordinance would be in violation. Is
that correct?

Mr. Alueta: If they do not meet, like again, if they did not meet -- say you --

Mr. Stephenson: So if they did not meet all the requirements -- I'm sorry, I'm not trying to
be argumentative; I'm trying to seek clarity. So one of the requirements, and all of these
must be met, one of the requirements is has an authorized valid film permit from the
County of Maui, so anyone filming or photographing without a valid film permit from the
County of Maui, as an example, would be in violation. Is that correct? .

Mr. Alueta: If they were using -- if they were using, right now, if they were using county
lands --
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Mr. Stephenson: Okay.

Mr. Alueta: Okay, so say a private business doing their own filming, or a family doing
video, that would be an accessory, generally, considered to be an accessory to that family
or that business, therefore, it would not be subject to this. This is something that where
it's not considered to be an accessory or clearly an accessory or permitted within the
specific zoning district.

Mr. Stephenson: Okay, so understanding the requirement, if you're standing across the
street, if you're standing on the county sidewalk across the street filming a property that
is not accessory to your property so -- do you see what I'm getting at?

Mr. Alueta: Yeah, no, no, | totally --

Mr. Stephenson: This becomes -- | don't think this has gone through enough of a thorough
vetting process to be able to allow people to be compliant when there's just ordinary things
that people do, and so that would be my personal concern looking at this from a statutory
standpoint.

Mr. Alueta: Good comments and so I'm going to take that back to my boss and we'll try
to look at what -- what we can add to this and make it clearer that that's not what we're -
- 'cause that's clearly not the intention of the bill was not try to -- you whipping out your
iPhone and you want to videotape something, that's not what this is meant to cover; this
is clearly only to say -- establish regulations primarily for someone doing a full-blown
commercial or non-commercial filming with either a nonprofit or for-profit corporations that
. has an impact that where you need to close down the streets, or you need to -- you have
a potential to create a nuisance on the neighborhood, but, you know, videotaping family
vacations, although I've seen them stand in the middle of the road and block traffic, that
is -- that's not the intent to deal with that, and so | think that there is room in here, in this
code, that we can amend or make slight modifications to capture what you're essentially
trying to avoid creating a conflict.

Mr. Stephenson: Sure, and | think it's -- | think it's a great step and it needs to go a little
further in defining, you know, if you say the intent is to address a certain activity, then |
think that certain activity needs to be defined and triggers placed in there and the specifics
so people who either are not aware of that or don't fall in that category don't subject
themselves to fines or any type of civil or criminal penalties.

Chair Jennings: Marshall, did you have --

Mr. Marshall Racine: Yes. To piggyback on Rob's concerns, you mentioned pulling the
permits, this is on state property, many of our cultural events, such as Ka Hula Piko, take
place on county and state property, they move around year to year, but amateur
photographers who for no economic advantage spend their day or they'll sit and watch
looking through a viewfinder. Are they also exposed to violating the conditions of this
proposed law?
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Mr. Alueta: | understand. I'm just making notes. And so, in essence, you want to make
sure that this does not restrict people from taking personal photos or personal videos for
their own use and then -- or for --

Mr. Stephenson: Or even limited small commercial.
Mr. Alueta: Okay.

Mr. Stephenson: And | can give you some examples. | know, personally, myself and
there's a number of other individuals here on the island that take photographs for fee for
service or they take a video for a fee for a service, or just photographing images or use
videography and for small projects, it doesn't seem to make sense to go and get a film
permit, you know, for example, if you're taking a headshot for someone or their website
or a business card or something like that.

Mr. Alueta: Right. And | think the intention is, you know, it's not like you -- | think there is
-- the intention is that you don't meet all of these. | think maybe that needs to be clear. |
think d. is the key issue, d. is results in no annoyance, inconvenience or discomfort to the
neighborhood or to the public, as determined by the planning director, or determined by
the planning director, including but not limited to excessive noise, lighting and traffic,
beyond impacts that would ordinarily occur with any use permitted on the property, so |
- think that --

Mr. Stephenson: So perhaps saying if it meets one or more of the following criteria --
Mr Alueta: Right.

_Mr. Stephenson: Could clear that up.

Mr. Alueta: Correct. And that --

7 Mr. Stephenson: Currently, as it's written, is you must meet all.

- Mr. Alueta: If that's -- yeah, | see what you're saying that's why | just want to make sure
that we want to clarify that, you know, that if you meet d., right, you don't need to have a.,
b., or, you know, so let me go back and make sure -- I'll work with my boss as well as
Corporation Counsel and make sure that's the intention, but | understand what your intent
is, so as long as it meets d., you don't need to go get a permit ... (inaudible)... ok. Alright.
Mr. Stephenson: Yes, thank you very much. | think that's a great solution. Thanks.

Chair Jennings: Any further questions for Joe? Okay, is there a motion to any of the
...(inaudible)...

Mr. Stephenson: Chair?

Chair Jennings: Yes?
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Mr. Stephenson: Should we save comments for the discussion portion or would you I|ke
comments now?

Ms. Jennifer Oana: You can do comments now and that way you want to add the
comments into the motion, we'll ...(inaudible)...

Mr. Stephenson: Okay. So | do have one comment on page 2, item number D., if you
look down at the third line from the bottom, it says, "Additional fees may also be collected
when an application is deemed by the director to inadequate or incorrect and, therefore,
requires additional submittals and further review." | think that is well intentioned but | think
it could have some issues and problems, and | know, from experience in some of the
work | do in my professional capacity, there were times where we have submitted
applications whether itd be SMA applications, SUP2 applications, short-term rental
applications, whatever that application may be to the Planning Department, the Planning
Department's come back and said, well, it's incorrect, you need to provide a, b, and c,
and then we go back and forth and try to figure out, well, actually that's what the Planning
Department wants but actually the law says something else, and so it's one of those things
to where if the director can deem an application inadequate and collect additional fees,
yet, you go back and the actual department policy is inconsistent with some of the laws
or the department rules -- or practical application is a little different, then you could be
imposing fees on applicants who shouldn't have to pay those fees because the
department practice is inconsistent with the actual codified law.

Mr. Alueta: Yeah, this section is standalone from all the rest of the other provisions that
we talked about today. This involves -- would allow for the Planning Department during
the annual budget to just put it in to propose as part of our budget that we would be able
to collect fees on administerial reviews. Currently, we collect fees as commission and
department rules, and in the budget that allow us to collect fees for the process of SMAs,
change in zonings, and whatnot, those that are listed, this portion is primarily to deal with
-- we currently review building permits, review parking analysis, and landscaping, a lot of
other permits, administerial permits that we do not collect fees for, so we are not -- without
this provision, we would not be able to at least propose some type of fee structure for
those types of reviews that the department currently does, and so like a say a new
commercial building comes in, or they come in ahead of time, and they'll ask us to do a
parking analysis for them. Their architect is fully capable and some of them do that, but
they use us to then check their work and that can be very cumbersome, especially if it's
an after-the-fact, especially with some existing buildings, they'll come back with, well,
appears the existing commercial building, how parking stalls do | need if | want to change
this use? And so we end up going through having somebody go out there and count the
number of stalls, make sure it's still in compliance, figure out what the square footage of
each -- of all the units are, what are the uses of each unit, what is the parking requirement
for each unit based on its use, and then tell them, oh yeah, you're short two stalls or,
yeah, you have enough stalls now but if you change this unit to a restaurant, you're not
going to have enough stalls. So a lot of them, that's the analysis that we do ahead of
time. We, currently -- we're currently one of the reviewing agencies for building permits,
some single-family, a lot of times commercial, and all of the buildings within the
agricultural districts, that building permit fee that you pay for, we don't get any of that.
That goes to Public Works, and it also goes to Fire, okay. We're not proposing to amend
the building permit fees to add the Planning Department on it, and we feel that we should,
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the first pass, we have no problem with reviewing them; it's on the second or third or
fourth pass where we have told the person, okay, we reviewed it, you need to make these
changes, so they bring it back; okay, we still need changes, that you didn't do, | told you
to do 1 through 5, you submitted 1 through 2, and 3, 4, and 5 have not be submitted, and
we, basically, want to say, okay, if you want us to look at it again without addressing
everything we asked you to address, you're going to have to pay another review fee. It's
kind of a -- we're looking at a nominal collection. | mean you see they're very nominal
relative to the time and effort it takes. It's more for someone to say you need to look at
this, make the changes once, and we'll make -- and also we can review it all at once. And
we get a lot of piecemeal. | supervise the plans examiners in the Planning Department
who review all these permits, and we will go back three and four times to people, and it'll
get stretched out. | mean they all say, oh, it takes a year-and-a-half to get your final. It's
like, well, we told you 90 days, in the first 90 days you need these 5 things, you need the
flood zone, you need the thing, and it took you a year just to get a new elevation certificate,
to file for your SMA, you had to remove the setback violations, there was a lot of things
going on. This just, again, allows us to put something in the budget, council may reject
it, they have rejected a lot of our budget and fee increases. We've never gotten a fee
increase on all of our SMAs or change in zonings. We still collect about maybe -- we
recover maybe 10% in fees for what it cost to process a permit, and, you know, again
that's the big argument. Do you subsidize that? And right now, the council feels that we
shouldn't collect the whole amount. The general taxpayers, as a whole, should subsidize
it because it's a benefit to the county so that's their prerogative. And the same thing with
this. We'll propose it to the County Council and let them decide whether or not they feel
this is worth it to add it to the budget. Right now, we don't have -- we need this section of
the code so that we can at least add it to the budget 'cause right now we don't have a
provision that allows us to make that proposal for those administerial types. So it does
not impact SMAs, all those other ones; those are already covered under the budget and
they're already covered by administrative rules for the department as well as
administrative rules for each planning commission. And that's where it's at. But |
understand where you're coming from.

Mr. Stephenson: Okay. So it's not necessarily page 4 is missing the checkbox under line
3, so resubmit and here's another $20.00 fee; it's more we have -- because of your project,
we have to do a parking analysis, and we need to do a landscape planting, and we need
to do whatever it might be, and the fees for those additional permits it X. Is that correct?

Mr. Alueta: A lot of that is for that but it will be for people coming in ahead of time, they
want our services, meaning right now they want us to do the parking analysis for them
because they're looking at buying. I'm looking to buy this commercial building, but | want
to convert this unit, do | have enough parking? So right now, we're like normally you
would have an architect do that, but a lot of the architects go, hey, Planning's going to
make the final call on that so let's have them confirm before | buy this building, but we
don't -- we're not able to charge for that because -- basically, an official determination
letter of what's going to be -- if you have enough parking. If you convert this, do you have
enough parking? That's their -- they want to -- they don't want to proceed with the
purchase until they know from Planning that they're going to have enough parking. Or,
again, landscaping is a separate review from your SMA. Your SMA comes in, you come
in for your building permit. You need to do a landscaping plan. We don't get to collect
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for that landscaping reviewing making sure you got enough trees. | mean so those are
the permits that we're looking to collect for.

Mr. Stephenson: Thank you.

Chair Jennings: And I think it's only fair. Okay, any further discussion? Okay, I'll ask for
a motion then.

Ms. Oana: This could also be a motion to recommend approval with comments. | mean
you don't have to ...(inaudible)...

Mr. Alueta: Correct.

Ms. Oana: With amendments. You can do comments as weli and Joe can take that back.
Mr. Alueta: Right. And the comments | have right now are ensure that this does not
impede people from doing personal or limited commercial small filming, it's an event,
criteria D, that they would not need to go through any of this notification process as
outlined in the rest of the section on page 4. And so | already have that comment that I'm
going to take back if you want to formalize that.

Mr. Douglas Rogers: Yeah, | move to approve the comments.

Chair Jennings: There's a motion to approve with the comments that were made. Is there
a second to that motion?

Mr. Racine: I'll second it.
Chair Jennings: Seconded by Marshall. Is there any discussion? Seeing none.

It has been moved by Commissioner Rogers, seconded by Commissioner Racine,
then .

VOTED: to recommend approval of the proposed bill with the Molokai
Planning Commission's comments as discussed.

(Assenting: B. Buchanan; M. Drew; L. Lasua; M. Racine; D. Rogers; R.
Stephenson)
(Excused: W. Akutagawa; D. Swenson)

Chair Jennings: Motion carried.

Mr. Alueta: Thank you very much.

Chair Jennings: Thank you, Joe. |

Mr. Yoshida read the following agenda item info the record:

2. MR. WILLIAM SPENCE, Planning Director, transmitting proposed
amendments to Chapter 19.62 of the Maui County Code relating to
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Flood Hazard Areas to incorporate changes required by the Federal
Emergency Management Agency (FEMA). (C. Cortez)

Mr. Yoshida: The staff presenting the report is Carolyn Cortez.

Ms. Carolyn Cortez: Hi. Good morning, Commissioners. My name is Carolyn Cortez,
and I'm the supervising planner at the Zoning Administration and Enforcement Division.
Our division is tasked with implementing the National Flood Insurance Program, which is
a federal program and is run by FEMA, the Federal Emergency Management Agency,
and what this does is it provides subsidized flood insurance policies for our community,
for people that are located in the flood zone, it also provides federal funds in times of
national disaster, so there's a presidential disaster declaration, such as we had for the
recent flooding at lao Stream, or, sorry, Wailuku River, the federal monies become
available for us to use, and so what this is is the ordinance changes are being requested
by FEMA in order for us to make eligibility in the program. So if we -- right now, we are a
community that participates in the National Flood Insurance Program, and as | said, it
provides us with those benefits. If we were not a part of the NFIP, then those monies and
those -- the subsidized for flood insurance premiums would be -- we would no longer get
that, and so what these revisions to the flood ordinance are are mainly - | did a kinda
crosswalk for you for all of the changes in the ordinance, mainly, they are kind of a
housekeeping changes, there are things like we updated our office address, we updated
the current building code that we use, we did correct some definitions to be in-line with
FEMA's definitions, so we had definitions that were a little different than FEMA. FEMA
requested that we be identical to them. There were some changes on services that FEMA
had previously offered that FEMA no longer offers and they asked us to delete those also
on the code. We did also quote some insurance rates, which FEMA told us to take out
because premium amounts are subject to change. They did ask that we include a section
on enforcement, and a section on severability, and also a section on who is responsible
for writing the flood program because we have these in the code, the Maui County Code,
but we did not have it specifically in this chapter and they asked us to add that into the
chapter. There were some corrections, such as adding Flood Zone AO, which was
inadvertently left out when we revised the ordinance in 2009, so we corrected that. And
so I'm here to answer any questions you may-have on the changes.

Mr. Lawrence Lasua: So your changes on this is basically to be uniform with the federal?
Ms. Cortez: Yes. That is correct. v
Mr. Lasua: Thank you.

Ms. Cortez: So | can explain a little bit more. What happens is what instigates the review
of our ordinance is you had a map change that happened last year in 2015, so what FEMA
did was, as you all are aware, FEMA decertified the Kaunakakai Levy, and so what
happened was areas in Kaunakakai Town were flooded because we could not certify the
levy as being able to withstand the 100-year flood, so that revision happened on
November 4" of last year, and with that, FEMA will look over our flood ordinance and
when they did this review, they came across these things that they felt needed to be
corrected, and usually the ordinance is required to be adopted and amended prior to the
adoption of the flood insurance rate maps, and what happened was there was a little
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delay and we asked FEMA to allow us to have a little grace period, so they're allowing us
to do that. And so they just identified mainly fairly -- they're not substantive changes to
the flood ordinance. .

Chair Jennings: Okay, at this time, is there any public -- anyone would like to speak on
this item? Seeing none, the public hearing is closed. Commissioners, do you have any
questions for Carolyn?

Mr. Lasua: | get one question regarding the FEMA and probably the county as well.
When we do this, do they actually remap the mapping as well?

Ms. Cortez: This review of our ordinance came because of the --
Mr. Lasua: Because of the map?
Ms. Cortez: Yes, because of the map.

Mr. Lasua: So is the mapping like current? If | remember right, when | looked at my
home when | was doing my ...(inaudible)... that had to with flood, the last map that was
there showed 1959 so | wanted to know if that was up to date.

Ms. Cortez: Okay, yeah, what happened was Maui County joined the NFIP in 1981, but
prior to that, we did not have any flood construction standards, so I'm not sure where the
1959 date came from. ’

Mr. Lasua: That was for ...(inaudible)... property and so that was based on that -- excuse
me '79.

Ms. Cortez: Oh, '79. Okay, so what happens is that structure is a pre-FIRM structure,
and so it wouldn't be subject to, you know, any of the flood standards because you were
not in the program at that time, so that property is kind of like grandfathered and it could
have a subsidized flood insurance policy, you know, if they choose to give it.

Mr. Lasua: So what is the date they're using now for that?
Ms. Cortez: Okay, so the most current date is November 4, 2015.
Mr. Lasua: Okay. Thank you. That sounds better.

Chair Jennings: Okay, any other questions for Carolyn? |s there a motion, gentlemen?
I think too | should ask, Carolyn, what are your recommendations for this? | apologize.

Ms. Cortez: No problem, Mr. Chair. The department is recommending approval of the
proposed bill to ensure our continued participating in the National Flood Insurance
Program, although your Commission has the following options: Number one, they may
recommend approval of the proposed bill to the Maui County Council; Number two, they
may recommend approval of the proposed will with amendments to the Maui County
Council; Number three, they may recommend denial of the proposed bill to the Maui
County Council; and number four, you may vote to defer action on the proposed bill in
order to gather specific additional information, but our recommendation is to approve.
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Chair Jennings: Thank you, Carolyn. Commissioners, any discussion on the
recommendations? Okay. Do | have a motion? Rob?

Mr. Stephenson: | move to recommend approval as presented.
Chair Jennings: Is there a second?

Mr. Lasua: Second.

Chair Jennings: Any further discussion? Seeing none.

It has been moved by Commissioner Stephenson, seconded by Commissioner
Lasua, then

VOTED: to recommend approval of the proposed bill as presented.

(Assenting:  B. Buchanan; M. Drew; L. Lasua; M. Racine; D. Rogers; R.
Stephenson)
(Excused: W. Akutagawa; D. Swenson)

Chair Jennings: Motion carried. Carolyn, thank you very much.
Ms. Cortez: Thank you very much.
D. DIRECTOR’S REPORT

1. Reports from the Members Who Attended the September 21-23, 2016
Hawaii Congress of Planning Officials Conference on Kauai

Mr. Yoshida: Thank you, Mr. Chair. Under the Director's Report, item 1., reports from
the Members who attended last month's Hawaii Congress of Planning Officials
Conference on Kauai. This is an opportunity for those who attended the conference last
month to share with the rest of the body some of the highlights of the conference.

Chair Jennings: Lawrence?

Mr. Lasua: Actually, one minute. Regarding the -- what do you call the congress, Hawaii
Congress of Planning Officials, that was pretty good. It's the first time I've gone to
anything like that. We did a lot of things. There were a couple of ethics in planning that
we attended. We went through - what do you call - a role playing for that as far as being
a planning official and having a conflict of interest, so that was pretty good. Rob putin a
lot of examples. We had to break out into groups, and then come back together and put
things together whether it was based on the -- | guess the codes that they have there for
the commissioners as far as conflict of interest and things like that. | did find something
interesting, which they called the ecological -- it was interesting that most of the, well, not
most of them, but they were looking at how the Mainland was using this to help the
community in safety and health, so parking stalls were made to park backwards so when
people get out of the car, they're not worried about the kids from the oncoming traffic, so
the kids would get out and go to the sidewalks and go to the back of the car instead of
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the other way that we're doing it now, and I think they did a lot of -- they showed a lot of -
- they had test patterns that before this would happen and ...(inaudible)... they didn't have
a test pattern for this to happen so the people could see it in a test pattern and then
whether they wanted it or not before they went ahead with it, and that was a good thing
to see. | can't remember the name. They called it the socio-ecological model. Yeah, but
there was a socio-ecological model of a policy committee organization, it's a community
coalition that would do that. And | thank the county ...(inaudible)...

Chair Jennings: No, thank you accepting to go to that. It sounds like it was very good.
You learned something. | appreciate that. Rob?

Mr. Stephenson: Thank you very much, Chair Jennings, and thanks for the opportunity
from you recommending to attend and for the county and all the staff to help make it
happen. | appreciate. |t was a great experience. And just out of complete and total
transparency, there were actually three of us at the Hawaii Congress of Planning Officials,
Doug Rogers was there, he went in his own personal capacity, and the three of us never
discussed any items related to the Planning Commission or future agenda items. So |
wanted to let everyone know that, to my understanding, there was no violation of the
Sunshine Law. | wanted take care of the housekeeping. I'll let Mr. Rogers speak for
himself. Other than the nice things Mayor Carvalho, it was hosted by the County of Kauai,
and Mayor Carvalho is a great guy, he had a great statement, he said, "We're a state,
we're separated by water, but we're connected through family, through business, and
through opportunities." So even though we are on different islands, everything that we
do as a community, everything we do to interact with other communities, it's all connected,
and so we need to help to draw on the strengths of one another. So | thought that was a
really nice way to set the tone. One of the other things that was talked about is your zip
code shouldn't determine your outcome, and based upon people's zip codes, whether
they live in under privileged areas, often their outcomes aren't different than those that
live in the good zip codes, and much of that has to do with planning and the built
environment and the availability of different types of infrastructure, schools, and retail, or
housing opportunities, so that's one of the key things | got. The other one was affordable
housing, and everyone in the congress that | talked to and that we heard from said that
the largest failure to affordable housing is regulations. If developers can't build and make
a profit and make it affordable for them to build, then they can't build and they won't build,
and so there needs to be a way that we all collectively find ways to make the regulations
still appropriate to protect the environment and protect the community, but also make it
possible for developers to build affordable housing, otherwise, we're not going to meet
this need of 60,000 a year that we're going to need by the 2030 to maintain our current
housing needs. The other thing, Mike Dahilig, who's the Director of Planning for the
County of Kauai, he said the best way to get anything done is to get community informed
of the initiatives. First thing, go to the community and talk to them and get their input
whether it's county initiatives, state initiatives, or private initiatives. | thought that was a
good and important thing, and that's the importance of this process that we have here
through the Planning Commission. And one of the other ...(inaudible)... that | thought
that he mentioned as well, and we see this, we see all these revisions that are going on
with the laws, he said there's a need for enforcement, but planning through enforcement
may not be the right way to go. If you have to -- rather than planning and telling all of the
things that you cannot do, perhaps we need to focus more on the things that we want to
do and focus on those rather than putting into policy all the things that they're not
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supposed to do. | thought that was really a profound perspective on that. It was a great
opportunity to spend time with Lawrence and Doug, and all the rest of the planning people
throughout the state so, all in all, great conference and | appreciate the opportunity.
Thank you. :

Chair Jennings: Doug, you have anything you'd like to share with us?

Mr. Rogers: Rob covered it pretty good. | was really impressed with Mayor Carvalho's
team and what they're doing over there and their focus on community input first before --
instead of top-down planning, it is community input first. See what does the community
want as far as especially with affordable housing, which definitely one of the biggest
challenges that we're going to face, and | think they're going about it right. | think they
have a lot of good ideas. | was really impressed.

Chair Jennings: Thank you. Guys, I'm glad you could accept the invitation to go and |
thank you for sharing your perspective with us. So again, thank you, both -- excuse me,
thank all three of you. Thanks guys. Back to the Director's Report.

2, Pending Molokai Applications Report generated by the Planning
Department (Appendix A)

3. Closed Molokai Applications Report generated by the Planning
Department (Appendix B)

Mr. Yoshida: With regards to items 2 and 3, under the Director's Report, the department -
has circulated a list of pending Molokai applications as well as closed Molokai applications
if the Members have any questions on either of those.

Chair Jennings: Is there any questions? Okay, seeing none. I'll give this back to Clayton'.

4, Agenda items for the October 27 Molokai Planning Commission
meeting
a. Comments on the Draft Environmental Assessment prepared in

support of the Department of Public Works’ Proposed
Kaunakakai Drainage Subsystem B SMA Application

Mr. Yoshida: Under item 4, under Director's Report, your next meeting is scheduled for

October 27. We provided you with some meeting materials for that meeting, the two
volume environmental assessment from the Department of Public Works on the
Kaunakakai Drainage System B, the improvements. Back in the 1990s, there was a
master drainage plan done by the county by Wilson Okamoto Corporation. The county
has implemented different phases of that plan. There was a proposal for Subsystem B

to run along Kaunakakai Place and down outside the wharf. They ran into some -

problems, technical problems, so now they've rerouted the Subsystem B to go in between
the wastewater treatment plant and the Molokai Yacht Club to take water. So anyways,
Public Works has applied for a special management area permit. Because they're
utilizing county funds and they have to do an environmental assessment, so once they
have completed the environmental assessment process, then we can bring the special
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management areas permit to you, but this is opportunity for the Commission and for the
public to the Commission to provide their comments on this public informational
document, the draft environmental assessment. | guess also we'd like to discuss the
meeting schedule for calendar year 2017 so we can reserve the meeting facilities. Happy
reading.

Chair Jennings: Yes, please, if you would, not use these as paperweights in your office
because there will be a test, and -- no, | won't be giving one. | want to thank Carolyn and
Joe, and Suzie, Clayton, and of course my left-hand over here, she's been pointing me in
the right direction, so again, thank you guys, and -- oh, | do have one question. Will we
have an announcement in the paper or anything in the paper for public to come and voice
their opinions?

Mr. Yoshida: | guess copies of the environmental -- draft EA are available on the Office
of Environmental Quality Control website, but we will circulate copies to the other
Commissioners, those who are not present today, and we have a copy available at the
Mitchell Pauole Center if a member of the public wants to review a hard copy of the
document. | think the comment period ends on November 7%, public comments,
November 71"

E. NEXT SCHEDULED REGULAR MEETING DATE: October 27, 2016

F. - ADJOURNMENT

Chair Jennings: Okay, | guess that answers my question and | better turn my
microphone on. Meeting is adjourn. Thank you all.

There being no further business brought before the Commission, the meeting was
adjourned at 12:07 p.m.

Respectfully submitted by,

SUZETTE L. ESMERALDA
Secretary to Boards and Commissions

RECORD OF ATTENDANCE:

Present:

Michael Jennings, Chairperson
Douglas Rogers, Vice-Chairperson
Billy Buchanan

Michael Drew

Lawrence Lasua

Marshall Racine

Robert Stephenson
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Excused:
Wiliama Akutagawa
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Others:

Clayton Yoshida, Planning Program Administrator, Current Division

Joseph Alueta, Administrative Planning Officer

Carolyn Cortez, Staff Planner, Zoning Administration and Enforcement Division
Jennifer Oana, Deputy Corporation Counsel



LANA‘I PLANNING COMMISSION
REGULAR MEETING
SEPTEMBER 28, 2016

APPROVED 11-16-2016 -

A. CALL TO ORDER

The regular meeting of the Lana‘i Planning Commission (Commission) was called to order
by Chair Kelli Gima at approximately 5:30 p.m., Wednesday, September 28, 2016, in the
Lana‘i Senior Center, Lana‘i City, Hawaii.

A quorum of the Commission was present (See Record of Attendance).

Ms. Kelli Gima: Good evening everyone we'’re going to go ahead and get started. It's now
5:30 p.m. This is the September 28, 2016 Lanai Planning Commission meeting. At this
time I’'m going to open up public testimony for those who need to leave, and we will -- | will
be opening up public testimony after every agenda item. So is there anyone that would
wish to give testimony at this time? Alright come on up Uncle Ron.

B. PUBLIC TESTIMONY - At the discretion of the Chair, public testimony may also
be taken when each agenda item is discussed, except for contested cases under
Chapter 91, HRS. Individuals who cannot be present when the agenda item is
discussed may testify at the beginning of the meeting instead and will not be
allowed to testify again when the agenda item is discussed unless new or
additional information will be offered.

Mr. Ron McOmber: I'll try to make this short and sweet. My name is Ron McOmber. I'm a
resident, 44 year resident -- not 44 years old, but 44 years on the island. | came in here last
night at a budget hearing. | cannot -- | heard there was all kinds of rumors going on that the
Mayor dropped the rumor that he would like to do away with the Molokai and the Lanai
Planning Commission. We cannot allow that to happen, totally we cannot allow that to
happen. No matter what he thinks of it, this is the only way that we can converse between
us and the Council. Please do not allow that to happen -- anybody. | also | sit at a table
over here with the fireman last night, talked stories with them. | told them that they needed
to get that extension on the firehouse done which has been on the budget for three years or
four years now. While | was sitting there talking to them guess who was partying over here
by the front door? Was Lynn McCrory and the Mayor. The Mayor won't talk to the rest of
us, but he talks to Lynn McCrory. This is really unsettling to me. This is my personal
opinion; | think that’s wrong. It should not be going on. | know that she goes over and talks
to him in Maui, but we can’t allow that to happen. This is not comfortable for us. | saw that
and | could not believe it. | just couldn’t believe what | was looking at, and that's my
testimony, you guys. Thank you.

Ms. Gima: Thank you. Anyone from the Planning Department have any -- | mean in regards
to what he stated about the Mayor stating that the Planning Commission would be
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abolished? | mean has that been in discussion or talked about?

Mr. Clayton Yoshida: Thank you Madame Chair. I’'m not aware of a proposed change, and
such a proposed change would require a Charter Amendment that has to be voted on by
the voters of the County.

Ms. Gima: Thank you for clarifying for that, and thank you Uncle Ron. Anyone else at this
time wishing to provide public testimony? Come on up.

Ms. Winifred Basques: Good afternoon. My name is Winifred Basques. I've been on the
island for 53 years. It has been a lot of changes on this island, good and bad. It creates
problems for the community, okay. There are a lot of pros and cons on what goes on in the
community. They work here, they work the other side, and then they leave things all this
kind stuff, like the coconut wireless, okay. Now the thing is that what Ron just said | left
here about quarter to five because | was at the meeting. | had to go to one other meeting
so | didn’t hear until | heard it this morning. There was a lot of discussion between these
two parties. Now the thing is that when they do this kind stuff it doesn’t cut it. It doesn't
make no sense why you folks make this kind problems like this. Who'’s going to benefit out
of it? Not us. It's the two guys. Okay, they was here to say, oh, | wanted this on . . .
(inaudible) . . . can we do it this way?

Ms. Gima: Aunty, sorry to cut you off. What are you specifically referring to? The, the
statement about the Mayor's saying that they're going to get rid of the Planning
Commission, is that what you were referring to?

Ms. Basques: No, | left before that, but | heard it from the outside.

Ms. Gima: Okay.

Ms. Basques: . . . (inaudible) . . .

Ms. Gima: But that’'s what you're referring to?

Ms. Basques: Yes.

Ms. Gima: Okay.

Ms. Basques: But other than that, yéu know, | hate to say it, it doesn’t cut it. It doesn’t make
sense. Here he comes over here, there all this shambles goes on in the community, here in
this hall, what people gonna think? Okay, he comes here, he do his thing, and then go
back. Is there's no feedback. There’s nothing come back to the community. So is it --

excuse the word -- okay, | didn’t want to say it like loud, but other than that, that's what it's
all about. Thank you.
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Ms. Gima: Thank you.
Ms. Basques: You're welcome.

Ms. Gima: Can | just make a request Clayton to see if you would be able to follow up? |
know again this was something that was just said yesterday and probably just...talk at this
point, but if it's something that you could follow up on because that’s a pretty huge and kind
of scary accusation or statement made. So if, if the Planning Department could please
follow up on that we’'d appreciate it.

Mr. Yoshida: Yes, we can check, check on that.

Ms. Gima: Thank you. Okay, last call for public testimony. Again, we will open up after
various items on the agenda. Okay, I'm going to close public testimony at this time and
move on to Item C which is approval of the August 17", 2016 meeting minutes.
Commissioners, discussion?

C. APPROVAL OF THE AUGUST 17, 2016 MEETING MINUTES

Ms. Beverly Zigmond: Madame Chair, | move that the minutes of the August 17", 2016
meeting be approved, please.

Mr. Stuart Marlowe: Second.

Ms. Gima: Okay, it's been moved by Bev, second by Stu, to approve the August 17™, 2016
meeting minutes. Any discussion Commissioners? No? None? All in favor of approving
the minutes raise your hand. Okay, all opposed? So it's unanimous, that passes.

It was moved by Ms. Beverly Zigmond, seconded by Mr. Stuart Marlowe, then
unanimously

VOTED: that the minutes of the August 17, 2016 meeting be

approved. ‘

(Assenting: M. Badillo, M. Baltero, S. Koanui Nefalar, S. Marlowe,
B. Oshiro, B. Zigmond)

(Excused: S. Ferguson)

D. PUBLIC HEARINGS (Action to be taken after public hearing)

1. MR. WILLIAM SPENCE, Planning Director, transmitting Council
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Resolution No. 16-93 referring to the Lanai, Maui, and Molokai Planning
Commissions a Proposed Bill Amending the Comprehensive Zoning
Ordinance relating to Enforcement Procedures for Bed and Breakfast
Homes and Short-Term Rental Homes. (G. Flammer)

Ms. Gima: Okay, so. we're going to go ahead and move on to Item D which is
public hearing, ltem #1. . . (Chair Kelli Gima read the above project description into the
record.) . .. ’

Mr. Yoshida: Good evening Madame Chair. Clayton Yoshida with the Planning
Department and with me tonight is your secretary, Leilani Ramoran-Quemado. And we
have two senior planners, Gina Flammer with the Current Division who was here in 2011
when Council proposed a resolution on regulating short-term rental homes, and 2014 when
the Department proposed amendments to the legislation that the Council adopted. And we
have to deal with these two Council Resolutions on short-term rental homes. And we have
Carolyn Cortez from our Zoning Division who will be dealing with the proposed amendment
by FEMA on the Flood Hazard District Ordinance. So Gina will be presenting the staff
report on this resolution.

Ms. Gina Flammer: Hi. Good evening everyone, I'm Gina Flammer, staff planner. |
recognize a couple of you from two years ago when | was here to go over the amendments
to the short-term rental home ordinance. As Clayton just stated the ordinance was passed
in 2012. | came to you in 2011. This is the original ordinance to allow short-term rentals
where an owner doesn’t live on the property; bed and breakfast where you live on the
property were allowed, | think, in 2008. So we had a lot of -- there was a two year look back
clause in that original bill. The Department looked at the bill, proposed some changes,
came back to you in 2014 with those changes. You gave us some great suggestions and
then it went to the County Council where it was discussed. | think it was 11 different
hearings that we had over it, so I'm going to review these changes.

The Council felt like they got as far as they could in about the year that they went -- maybe
a year and a half discussing all this -- budget was coming up, they wanted to wrap up their
work that they had done. What hadn't been done yet was looking at the enforcement
section of the Code, and then there was also the next item that we’re going to go through is
a whole separate, new requirement that came up at the end of that discussion.

Those two things were then bundled into different bills that we're going to talk about today.
It's nice because it gives enforcement its own spot light. The rest of the items were passed
by Council, so | thought it'd be useful for me first to, unless you already know, but to bring
you up to speed on what happened with all those amendments. Okay.

So Council allowed properties that have a condominium property regime, and | don’t know if
Lanai, if you have any properties like that. It's a State process that allows a property to be
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divided into different ownerships. It's still the same density. So because a number of these
properties that were coming in for short-term rental home permits were condominium -- had
condominium property regimes on them, which would mean they're divided into two,
sometimes three separate parcels with different owners. Because they were coming in for
permits, Council wanted to let each individual owner of that CPR unit have their own permit.
We were requiring before the way we were reading the law it was an entire TMK. If you had
two different owners, they had to be on the same permit. So that was one of the things
Council did. It did cause a little bit of confusion for us. In some of the amendments that
we're going to talk about today relate to that because that's cleaning up their language.

Another thing that Council did is they added a minimum ownership interest for short-term
rental homes. And after some discussion they came to 50%. So what that means is that
the applicant applying for the permit or number of applicants combined together have to
own 50% of the property. We had a couple of cases where people had come in with maybe
a 1% ownership interest and Council didn’t want to see that.

Another thing we did is we just kind of restructured the bill so that all the criteria was in one
place. Sometimes when we do bills, and you add things they get added in a different
section so we just kind of cleaned up the bill. There’s a little bit of that in this new one we're
going to go through again.

Council reduced -- now short-term rentals have a cap for each area. Lanai does not have a
cap. But on the island of Maui, the different community plan areas -- West Maui, Kihei, the
North Shore, Hana, Makawao, Kula -- each area has their own cap. So Council reduced
Hana from 48 down to 30. They left everybody else the same. Molokai and Lanai, they
also left with having no cap. If you have any comments about that, you can give that to me.
Molokai decided they like having no cap. | just went to them a couple of weeks ago.

The new bill at the end of it, the discussion, Councilmember Baisa came up with a
certification form that new people applying for a permit will have to fill out. It's in the
application. And the certification form, people have to state on there that they haven't been
operating. And if they do own an interest in another one they need to put that on the form
and a couple of other things.

Council also granted a six month amnesty for anybody that was operating illegally. As part
of the bill that was passed in 2012 there was a provision banning any people that were
caught advertising or operating through e-mails . . . (inaudible) . . . or other ways from being
able to apply for a permit. There’s a lot of discussion about should we just get rid of it
altogether...or should we keep it and then let it compromise with the six month amnesty
period to allow people. So this new certification form has some of the amnesty language in
it.

One other change and we talked a lot about the signs here. They are big. They do stay up
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for a really long period of time. Council did agree with the Department that it would be okay
to have the sign only come up for 45-days. They didn’t take your recommendation that the
sign be smaller. We did talk a lot about that. Lanai City, there are small properties.
Council just wanted to keep everything uniform so it’s still the same size. Short-term rental
home signs aren’t too bad, it's the B&Bs that are the really big ones. They haven'’t taken up
the B&B amendments yet so maybe those can come down to a smaller size. So again the
signs are only going to be up now for the 45-day neighbor notice period.

Also it got rid of the requirement where the applicant went -- if they went to a public hearing
before you folks they had to put notice in the newspaper three weeks in a row. It's about
$1,200 that fee. It came at the end of the process. It was something they, they took out.
We recommended that they take that out. The Department still publishes a notice in the
newspaper, and they're still -- the agendas are still posted. Any everybody within 500 feet
still gets mailed a notice of that. So the only thing that was gotten rid of was that extra
expense for the three newspaper notices.

Another big policy change was that before if there was one permitted property with a short-
term rental home permit was within 500 feet, that second one came to you for a public
hearing. Council changed that to the third one. It just means the first two can go through
administratively. A little bit easier. We looked at having the fourth or the fifth, and Council
just felt the most comfortable was the third. They really want your oversight on where these
are located. And they recognized that in a lot of cases you're going to have them grouped
together in a certain areas. With you folks, for sure, Lanai City, | mean, that's where the
most -- it's where they are. So they still want to see you looking at it when there’s, there’s --
when there’s the third one comes in now, or the fourth and the fifth. And they’re okay with
having them be approved. The recognized that they -- they see a lot of value in your
individual review of those.

They added another trigger to come to you folks for review and that is if an applicant owns
an interest in another short-term rental. We had a case. You know, sometimes you don’t
know your loop hole till you start implementing the law. So we had a case where somebody
had applied under their own name, and then they opened two trusts with relatives and
applied, and they essentially ended up with three. So we’ve thought, you know, there will
be cases where there’'s husband, wife, or family members, and if you folks are comfortable
with that, we're fine with that. We just thought it'd be a good idea to have you take a closer
look at some of these types when there’s multiple ownerships. And it doesn’t say that
you’re not allowed to do, they just wanted a little bit of review. You know your community
the best.

The other change that they made was...applicant -- and this is a real minute detail unless
you're a permit holder. Permit renewal applications used to -- we used to require that they
came in 90-days prior to the expiration date. When our attorneys took a closer look at the
bill, they said, well, you know, requiring them to come in 90-days before the expiration date,
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that 90-days really is the expiration date, you can’t really do that. So we thought, okay, so
what do we do? So, some language was written that allows people to apply within 90-days.
You can still apply the day before your permit expires and you're fine. So that language
was passed. One of the things we're going to talk about is then once this was passed we
had applicants come to us saying well we want to come in more than 90-days. I'm taking
bookings for five months from now. So one of the proposals the Department is suggesting
is taking that 90 out to a 180-days.

Ms. Zigmond: Gina? Excuse me?

Ms. Flammer: Yes?

Ms. Zigmond: Before you turn that page.
Ms. Flammer: Yes.

Ms. Zigmond: So, the last line there, which is in bold, I -- | don’t remember and Leilani can
attest to the fact that I'm forgetting some things these days -- it says that on Lanai the
Director can grant permit renewals for up to five years. Is that...was that just an
administrative decision or --?

Ms. Flammer: That was part of the original bill.
Ms. Zigmond: it was? Okay.

Ms. Flammer: Yeah. So there were no changes to that. Okay. The other thing the bill did
that was passed was that we created specific criteria for when we choose not to renew
someone’s permit. And these criteria are the same criteria used when we actually revoked
and pulled somebody’s permit. We did have a little bit of experience with this. It gave us a
more legal eye when taking a look at the law, so we, we -- we added some more language,
and then we made a whole separate section. So if we're not renewing it, it's been expired,
they’ve come in for renewal, we decide due to problems we use these criteria. And then if
we have problems when the permit is going on, we use the same criteria if we're going to
revoke it. It just kind of helps us if there’s an appeal or --. And it helps the applicant
understands really clearly what's being expected of them.

And there was a two year wait period that's added if the permit is not renewed, so that
property owner would then have to wait two years before reapplying. We did have, at least
two cases, that | know, where the permit was not renewed, and then the person just
reapplied three days later. So again, you don't really know your loop holes until you
implement it.

| already told you about the six month amnesty period now. So if you know anybody that
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does want to come in, it runs until the end of this year. So anybody that may have been
advertising or wasn’t aware they needed a permit, or, you know, for some reason hadn’t
come in, they do have an opportunity to come in now. This is for short-term rental home.
That ban currently doesn’t apply to bed and breakfast; people don't live on the property.

So those -- those are kind of the basic changes in the new bill. That's what we’re working
with. Well, now, this first one we're going to do is...we're going to take a look at the
enforcement procedures. The purpose of this bill that you have is to establish mandatory
timeframes for enforcement actions and update the enforcement procedures for bed and
breakfast. And at the same time the Department is using this bill as a way to clarify some of
the amendments that were just recently made. And just to give you a little bit of
background, when the short-term rental home bill passed in 2012 there were a group of
operators on the north shore that were working pretty closely with government. They had
permits. They wanted to see a regulated market, and part of that regulated market is
enforcement. So they feel like the unpermitted people can compete with lower prices. They
don’t pay their taxes. They wanted to see everybody play by the same rules. So they
weren’t seeing the enforcement that they wanted right after it passed. They kept meeting
with the Mayor and different people in the County, and it really wasn’t for about three years
until the Planning Department started pro-active enforcement. Then they allowed
anonymous complaints to come in. The group, even though we had been doing a lot of
enforcement recently, | think we issued over 300 notices of warning from May 2015 to May
2016, and almost 90-notices of violation were issued for vacation rentals. It's really the bulk
of what we’re doing. This group just wants to make sure that enforcement continues in the
future. If there’s a change of administration, if anything changes, they just want it codified in
the law. :

So we have a couple of ways that we could go about it. You know, there’s a lot of different
amendment here. They're in -- | put them into a table, in your packet. They’re kind of small.
| did print out the table, bigger. We can go through the table if you want to do that or | can
just take comments from you. We can go through the bil. Does anybody have a
preference how you want to --?

Ms. Gima: Commissioners, do you want to go through the table or just ask --

Ms. Flammer: Or provide your comments?

Ms. Gima: Or just provides comments to Gina?

Mr. Bradford Oshiro: | have a question.

Ms. Flammer: Sure.

Mr. Oshiro: Who looks at the permit? Do they look at the property before they even submit -
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- | mean accept the -- give a permit?

Ms. Flammer: Yes. Every property has their site inspection by a planner. Also as part of
the application, we require that all houses have building permits or be built to code so it's
probably the toughest requirement. Maui County doesn’t require a certificate of occupancy
for residency so they -- that's usually when an inspector comes at the end. So often you'll
also have a building inspector, plumbing person that come out and look at the house.

Mr. Oshiro: The reason | ask this question is | always bring this up but, you know, on any
corner, at a stop sign, they suppose to -- hedges or whatever they growing suppose to only
be four feet high. Well, | know two, you know, short-term rentals that pretty much got
hedges that’s six feet high. So | just wondering, that's why I’'m asking, does anybody look at
the property before they issue the permit or is it just passable?

Ms. Flammer: No, no. They come out and look, but the requirement that you're talking
about for the landscaping is actually a Department of Public Works requirement.

Mr. Oshiro: But what I'm saying is if you giving the permit, shouldn’t it be up to code?

Ms. Flammer: It should, but I’'m not sure that all be. We’re responsible for Title 19. | think
I’'m familiarity -- but | think it’s Title 167 | don’t know, maybe Clayton probably knows.

The current planners probably aren’t as familiar with all of those types of procedures. It's
really when the building inspector comes out to the property that they should notice that.
That’s with the, the site distances. If there’s problems you can always put a request in with
the County for that. And, and they’ll come out have them -- send them notices that they
need to trim that.

Ms. Gima: Gina, | had a question. You had said when you were referring to they didn’t take
our recommendation for decreasing the signs. I'm pretty sure we had this discussion --
Commissioners, correct me if I'm wrong -- was we had talked about when you have to notify
everyone in the 500 foot radius and the issues that we bring up here because you would be
notifying so many people. And | think our recommendation was to have just notifying your
neighbors on the sides, and then in the back and the front. So I'm assuming they didn’t
take that recommendation.

Ms. Flammer: No.
Ms. Gima: Okay.

Ms. Flammer: | think your Council Member sat in on a few of the meetings, but he’s not on
that Committee.
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Ms. Gima: Okay.
Ms. Flammer: But we did discuss it as we went through.
Ms. Gima: Okay.

Ms. Flammer: Through it. And I think their main thing was they just want all three islands to
be consistent.

Ms. Gima: Which is weird because all three islands are so different.

Ms. Flammer: Are very unique. | know. Yes, | know, we explained that. Especially -- | think
it's one of the best examples of being unique. Yeah, we spent a lot of time talking about
that in here. | remember that.

Ms. Gima: Okay, thank you. Commissioners, any other questions or comments for Gina?
None? So I'm guessing we don’t have to go line by line.

Ms. Flammer: It's super technical. | mean, | have some groups that love to do, but this isn’t
as meaty like it was the last time | came to you.

Ms. Gima: Right. | think the last time you came we did go pretty much through everything,
and you took our feedback and whatnot.

Ms. Flammer: Do you want me to hit you up with just the major policy items and you can
discuss it? -

Ms. Gima: Sure. Sure, please. Thank you.

Ms. Flammer: Sure. So the first thing, major policy item would be the proposed amendment
adds a 50% ownership interest for bed and breakfast. We are recommending it actually.
It's the same thing with the short-term rental home. If you feel differently, you can let me
know. Otherwise when you vote at the end, what you're voting on is all of the Department’s
recommendations. And also if you have any general comments you want me to include, but
I'm not --. Does anybody have any comments about requiring the applicants that come in
for a bed and breakfast to have an interest, a 50% interest? Okay, I'm not seeing any
comments there.

So the core of the bill, the enforcement part, what it does is -- and we’re going to go
through the -- it's the same for bed and breakfast, the short-term rental home. So I'm going
to go through the B&B section because that'’s first, but it also applies to short-term rental
homes. And this is what that group, the north shore operators, wrote. The first thing that
they did is that...for complaints received by the Department that have everything that that
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inspector needs in it. It's got the address, it's got link to the advertising. They want to see
that that notice get out within a certain amount of time. Within 30-days of the receipt for
Request for Service, they want to see our Department hand out that Notice of Warning.
The Department is just a little bit concerned about a “shall” and a requirement for 30-days. |
don’t know if you had -- a couple years ago we had a -- somebody had a sign violation, just
a business, and then it kind of mushroomed into everybody turning each other in, and it kind
of overwhelmed our enforcement division for a couple of months. That's all they really
focused especially dealing with Front Street. So they’re just worried if they have something
like that come up, they might not meet those 30-days. So they're just -- the Department is
recommending a “may” instead of a “shall”, so | don’t know if you have any comments about
that.

Ms. Zigmond: Gina? Excuse me, question. So -- but “may,” the word may is not
enforceable.

Ms. Flammer: It's, no . Yes, you know --. The whole core of this is shall -- using shall,
does this be mandated, or may, does it allow discretion? So in this case, the Department is
recommending may, but the bill says shall. | think we can live with shall if it were there.

Ms. Zigmond: May is way -- for, in most cases, is too, too loose of a boundary because
then...it's a subjective thing.

Ms. Flammer: Yeah, it's discretion. Yeah. So why don’t | read all five of these and then you
guys can provide me your comment because | have a feeling it might -- . . . (inaudible) . . .
it's going to be a little different . . . (inaudible) . . . )

Ms. Gima: Gina, what page are you looking at just so we can follow along appropriately?
Or you have your --

Ms. Flammer: I'm on page --. Well, let's look what's in the bill? You want me to pass this?
Okay. I'm going to go ahead and just pass out -- | printed a bigger one for you guys.

Ms. Gima: Okay.

Ms. Flammer: I'm just going to go ahead and give it to you that way we're all --

Ms. Gima: Okay, thank you. Perfect. Thank you.

Ms. Flammer: Okay, so what we’ll talk about now is on page 6 of this table. Okay, so item
#1 on this, the alleged violator and the property owner shall be notified that all advertising
without a permit shall be terminated within seven days after issuance of a notice of warning.

The notice of warning shall specify that failure to cease such advertising by the deadline
shall result issuance of a notice of violation and ordered to pay civil fine in the amount of
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$1,000 a day...as long as the advertising continues. This is all new language they want to
add. Our current practice is we do give them seven days. And instead of shall we use the
word will, and | don’t know -- I'm hoping none of you have ever received a notice of warning.
It does say in there that...failure to cease advertising will result in there.

Okay, so for #2, a complaint of advertising -- this is the one | just talked about that has
everything that they need -- without . If you’re advertising without a valid permit number,
it's initiated by the public and it has come into the -- our Department with everything in it.
It's got the correct address, and it’s got the right link, that we have to get that out within 30-
days.

For #3, they’re giving us 60-days after --. A notice of violation in order -- including an order
to pay fees shall be sent to the violator and the property owner within 60-days of this
deadline if they’re advertising without the valid permit number continues to be on that
deadline unless the violator can show that they're, they’re working to get that off.

Then #4, all repeat violations for advertising without a permit shall result in a notice of
violation without doing a NOW, a notice of warning, which is what we do now, anyway, just
as a practice. That notice of violation shall be sent to...the vrolator and the property owner.
And...it just describes what a repeat violation is.

And then #5 it has a caveat saying the Department's failure to serve that notice of warning
or violation with any time limit shall not invalidate that notice of warning or violation. So if
we do get busy, something else comes up, or it's not done right away, it takes more effort
than we thought. It does. g

So again, the Department, really what we're saying is “may” is better than “shall.” And that
we really don't see a need for 3 or 4. But I'm really here just to collect your ideas about this,
not so much to present what the Department thinks. So those are the five enforcement
related provisions. Do you have a comments about a “shall” versus a “may?”

Ms. Zigmond: | do.

Ms. Flammer: Okay.

Ms. Zigmond: Again, you were talking about across administration so that everybody is
doing the same thing. It doesn't matter who's in charge, so that's probably not going to
happen if it's a may.

Ms. Flammer: So you're saying shall creates conformity over time?

Ms. Zigmond: Yes. Thank you.
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Ms. Flammer: Do you want to just do a vote on, on this particular one? It will be easier with
-- to the Council for me to say to -- right now the way we're presenting it to you includes the
Department’s recommendation of may. So if you don't like the may, you would need to tell
me specifically so | can include that.

Ms. Gima: Bev, you want to make a motion? That's what she just said to vote.

Ms. Flammer: Yeah, we can do it by consensus, or we would just like to see the group have
some kind of, you know, something on the record.

Ms. Gima: Okay, so going around, | mean, how many of you would like to see shall remain
in there? Okay --

Ms. Flammer: Oh, unanimous.
Ms. Gima: Unanimous.

Ms. Flammer. Okay, | can put that in there. And that’'s for both bed and breakfast
enforcement, and short-term rental? Yeah, we will -- okay. So continuing on, on page 7,
the new language, and interestingly this came...we're not exactly sure. It wasn’t that part of
the original bill submitted to Councilmember White from the north shore operators. It went
to Council Services, but what ended up coming out is that the five year ban for people that
have operated illegally is been applied to bed and breakfast homes. So the Department --
we don't really support it. We'd like to give local residents more flexibility to become legal.
This ultimately is Council’s decision though, but I'd like to know what you folks think about
applying that five year ban...to bed and breakfast where the owner operator lives on the
property.

Ms. Zigmond: What is, what is now? What'’s the time frame now?

Ms. Flammer: There is no ban for bed and breakfast. What you do is you get your notice of
warning and hopefully you come in for a permit...or stop operating, short-term and long-
term or -- those are your options now.

Ms. Zigmond: Just for purposes of discussion...it seems like there should be something. |
don’t know if it's five years, but something for bed and breakfast as well. | mean...if the
idea is to have people legitimate. Right?

Ms. Gima: So Gina you're saying for short-term rental they have that five year?

Ms. Flammer: That’s currently, the policy, yes.

Ms. Gima: Okay.
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Ms. Flammer: With the six month amnesty now.

Ms. Gima: And so what was the rationale to have that five year ban for short-term rental but
not bed and breakfasts?

Ms. Flammer: The short-term --. Yeah, it's interesting how legislation passes. The short-
term rental home came after the bed and breakfast. There was a community member in
Maui Meadows that wrote the language and it was inserted into the bill, there’s a lot of
discussion, and it ended up in the bill at the time of Council. It was a deterrent for people.
That was it was -- they wanted a punishment. The thinking at the time, and still now, is that
if you're charging, you know, $250, $500 a day, that set fine, you can easily make that up.
So people -- the feeling was people were going to operate because it's so lucrative as long
as they possibly could. So they wanted to try find a way to motivate people to come in
before they start operating.

Mr. Stuart Marlowe: The way it's set up now it only leads to more ambiguity. | think that the
bed and breakfast should be treated the same way as the short-term, and so it would bring,
| think, more semblance of these are the rules and you should abide by them. And if doing
it the other way or changing one for three years, one for five years, people would use that
as a reason or an excuse, so let's get rid of the ambiguity and make them parallel.

Ms. Flammer: Okay. Do you want to do a vote again on this one?

Ms. Gima: Yeah, is there --. Thank you Stu. Is there any other commissioners that want to
kind of key in on this? | think for me | understand the Department’s rationale. However, just
like how we were talking about how they’re saying if one place has signs they all
should have the sign. | think it should be the same here for bed and breakfast. So...are we
all in --? Okay, who's in favor of, of keeping that five year ban in place...the bed and
breakfast, just as it is for short-term rental? Okay, so, it's unanimous.

Ms. Flammer: That’s unanimous. Great, okay, thank you. So you want the five year ban...
for consistency purposes.

Ms. Gima: Well, yeah, and then | mean, ‘cause what would happen is if nothing happens
then...sorry, | lost my train of thought. Because right now with the short-term rentals there’s
a ban, and there isn’t with bed and breakfast. So they could just say well I'm not going to
do a short-term rental anymore, I'm just going to do a bed and breakfast, and then it's not
addressing the issue, right?

Ms. Flammer: Yeah, we get --. Right. Yeah, we get a number of those.

Ms. Gima: | bet.
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Ms. Flammer: We show up to the site visit, and there’s a lock box. Okay. There’s --. Okay,
so | recorded that. We're kind of floating an idea. We don'’t really -- we're not making a
recommendation, but we wanted to make sure it got discussed with you folks. And now
we’re on to the short-term rental home section, page 9 of this chart. There's been a lot of
discussion about permit transferability. Especially when we get to the next one where
there’s a five year requirement for owning a property. | just wanted to get a sense of how
you folks feel about having a permit transferred. Right now it's only to the current owner of
a property. So when the property is sold, the permit goes away. But there’s been talk
about making it transferrable so that there’s no consequences for guests. The flip side is it
then it does adds some value to the property, and that has unintended consequences as
well. But | wanted them to know what you think about it.

Ms. Zigmond: So assuming that the new owner wanted it, they would just have it. They
wouldn’t have to, like, register with you or do anything at all.

Ms. Flammer: Well how this -- how it’s written in this particular case -- again, | just wanted to
get a general feeling of how you feel about it. But the way it was written up it says
specifically, “upon the sale of the property, provided the new owner submits the information
required by the application, and provided that the transfer is approved by the same authority
that approved the original permit.” So if it was administrative, it'd be administrative. If they
came to you, they’d come back to you.

Ms. Zigmond: Okay, so I'm reading this rationale here...so...Carroll wants to prohibit short-
term rental homes and newly purchased homes.

Ms. Flammer: That's what we’re going to talk about next.
Ms. Zigmond: Okay.

Ms. Flammer: So it fit better under there, but | was asked to just kind of get a -- how you feel
in general about permit transferability.

Ms. Gima: And it's only to immediate -- immediate family member?

Ms. Flammer: No, that's --. How it works right now is it can be transferred at death to family
members. This would expand that to anybody.

Ms. Gima: Oh, they’re expanding to when you sell the home. 1 got it.
Ms. Flammer: Yes, yeah.

‘Ms. Gima: | mean it sounds like they would have to still go through...
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Ms. Flammer: They still have to submit the application.

Ms. Gima: ...process. Right.

Ms. Flammer: They just wouldn’t have to cancel the reservations.
Ms. Gima: Okay. Oh, okay.

Ms. Flammer: But, as, as we get in the next bill, there’s a little more analysis about that.
What it does is the value of the permit, the business, then gets added on to the value of the
house. So that’s, that's kind of a down side. And we tried to -- if anybody can think of a
way that it doesn’t do that. We couldn’t come up with any way to isolate it out of there. But
again, you know, the guests --. Escrow typically is 60, 90-days. There is time, but...it is the
guest that does suffer sometimes.

Ms. Gima: Okay, Commissioners, any discussion? So right now, it's being proposed to add
that highlighted blue area, correct?

Ms. Flammer: Yeah, but it's really there just for discussion purposes.

Ms. Gima: Okay.

Ms. Flammer: Yeah. So, we're not recommending it.

Ms. Gima: Okay.

Ms. Flammer: If’s just if you have any strong -- we can have no comment. We can --.
Ms. Gima: Okay.

Ms. Flammer: It's up --. Some people have strong feelings about it. Others --. Okay, so
we'll skip it. Hana is really where they discussed it the most out there. Okay, that’s really
the gist of this bill. I'm seeing if there’s anything else. Council would like us, at the end of
the year, to submit information -- this is on page 17 -- they want to know what all the notices
of warning, all the notices of violation, and all of the appeals and the outcome of the all the
appeals. And we told him we're just fine with giving you all that information. So they may
review this. | guess they get some of the information --. Actually, Real Property Tax gets it,
Council doesn’t get it, but Council would also like to get this information.

So that's -- that's the first order of business that we have. Do you have any general
comments about short-term rentals and B&Bs? | know you just went through your
community plan process. There’s a little bit of language in there. Is there anything you
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want convey to the Council before you go -- wrap this part up?

Ms. Gima: Yeah, | mean, | know they've pretty much denied everything that we
recommended, but | would still like to make that comment back to them again, if possible,
that, again, you know, Maui, Lanai, and Molokai are completely different places. And |
understand wanting consistency, however, | just don't see how that would work with three
different places. So, again, the recommendations that we made the last time, or the
comments we made about just notifying your adjacent neighbors, not 500 feet radius, and
then the smaller signs. Oh, | take it back, they did listen to our recommendation about the
newspaper, so that, that's good. But if that can just be mentioned again.

Ms. Zigmond: And in actuality, they already made some exceptions that permit renewal,
Molokai has a one year and us, and Maui have five years, so everything isn’'t uniform.

Ms. Flammer: No, it's not. Yeah, | know. Yeah. So right now, I'm going to add in my report
that you also support some previous things that you had recommended including
notification only of adjacent neighbors. [s that across the street too?

Ms. Gima: | think we did side by side, and then --

Ms. Flammer: | think it Was adjacent and across, directly across.

Ms. Gima: Yeah, yeah, ’ciirectly across.

Ms. Flammer: That's what | thought. And then having a smaller notification sign.

Ms. Gima: Yes.

Ms. Flammer: Yeah, __that’s what | thought.

Ms. Gima: Because our lots are a lot smaller.

Ms. Flammer: Yeah. Okay, anything else? Are you okay with no caps, though, too?

Ms. Zigmond: You know, that’s a really good question because there are a lot of those little
signs going up on this island. | mean, | walk every morning, and | see, frequently see new

ones throughout the town.

Ms. Gima: Didn’t we have this conversation? Do you guys remember? | mean, we talked
about a cap. 1 don’'t remember what it was. Do you guys remember what it was?

Ms. Flammer: | think you were hoping to come up with something during the community
plan process, but it didn’t --
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Ms. Gima: Was it that long ago?

Ms. Flammer: Yeah. But it didn’t really lend itself to that process. So if anybody had any
thought about it since then?

Ms. Zigmond: Can you share with us what some of the other caps are?

Ms. Flammer: Sure. | used to be able to do it off the top of my head, but it's been a while
since I've looked at this. West Maui and the North Shore, Paia-Haiku, | think, are both 88
each. There’s 400 total for the island of Maui. Do you remember it? It's 88 for West Maui,
88 for Paia-Haiku, a 100 for South Maui. Hana was 48, now they’re 30. That’s just for
short-term rental. It's still at 48 for bed and breakfast. | think it's 40 up in Makawao-
Pukalani-Kula.

Ms. Gima: How do they come up with these numbers?
Ms. Flammer: Oh, Wailuku.
Ms. Gima: How are these numbers --?

Ms. Flammer: Yeah, it's an interesting question. And so what happened is during the bed
and breakfast process -- | think we're talking 10 years ago at this point, 2006 -- a study was
done by the Kauaian Institute and they were a public policy group. They looked at the
numbers at that time, how many there were, and | think there were 800. So the Director at
the time, Jeff Hunt, just cut it in half. And then how they divided them up between the
community plan areas, I'm not exactly -- | don’t think 