
























































ALAN M. ARAKAWA
MAYOR

KEITH A. REGAN
MANAGING DIRECTOR

OFFICE OF THE MAYOR

Ke'ena O Ka Meia
COUNTY OF MAUI - Katana O Maui

April 11, 2017

Honorable Alan M. Arakawa

Mayor, County of Maui
200 South High Street
Wailuku, Hawaii 96793 . £ ;,/’ /7

e, e e e,

For Transmittal to:

Honorable Riki Hokama

Chair, Budget and Finance Committee
Maui County Council

200 South High Street

Wailuku, Hawaii 96793

Dear Chair Hokama:
SUBJECT: FISCAL YEAR (“FY”) 2018 BUDGET (BD-11) (BF-1)

Pursuant to your letter dated April 4, 2017, | am transmitting the following responses to
your requests/questions regarding the Waiehu Golf Course:

1. For Fiscal Years 2006 through 2017 to date, provide the Council approved
appropriation, actual amount expended, amount of supplemental transfer from the
General Fund to the Golf Fund, Carryover/savings in the Golf Fund, revenues based
on rounds played, and revenues from the concession for the pro shop and the
restaurant.

Response: Please see aftached.

2. Provide the terms of the contract for the pro shop, including contract period, amount,
and any special conditions. Also, should the contract be terminated early, provide the
penaities that may be incurred by the County.

Response: Please see attached contract for details relating to the pro shop, Hawaii
Golf Equipment and Supplies (Lease Concession Agreement M1009). in summation,
the term of the contract is five years, with a monthly base rent of $23,000. The contract
period commenced on 09/01/2011 and expired on 08/31/2016, with two one-year
extensions; the first extension option was exercised and is ongoing for the period of
09/01/2016 ~ 08/31/2017. We are unaware of any early termination penalty provisions
given that the contract would not be renewed pending the potential closure of the
Waiehu Golf Course (additionally, see Section 28, paragraph three of the concession
agreement). If necessary, proper legal counsel will be sought to further advise on this
matter.
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3. Provide the terms of the contract for the restaurant, including contract period, amount,
and any special conditions. Also, should the contract be terminated early, provide the
penalties that may be incurred by the County.

Response. Please see attached contract for details relating to the restaurant, Savory
Palate Hawaii Ltd (License and Food Concession Agreement M1017). in summation,
the term of the contract is five years, with a monthly base rent of $2,701. The contract
period commenced on 07/01/2014 and expires on 06/30/2018. We are unaware of any
early termination penalties at this time (see language in Section 9, Exhibit “2" of the
concession agreement which appears to state termination rights). If necessary, proper
legal counsel will be sought to further advise on this matter.

Thank you for your attention to this matter. Should you have any questions, please feel
free to contact me at Ext. 7212,

Sincerely,
W ’
LYNN ARAKI-REGAN
Budget Director
Attachments (3)

XC: Mayor Alan M. Arakawa



Supplemental Transfer: Revenues: Revenues:
Council Approved Actual Amount General Fund to Golf  |Carryover/Savings Revenues: Concessions - Concessions -

Year Appropriation Expended Fund in Golf Fund Rounds Played Pro Shop Restaurant
2006 S 1,703,195 | $ 1,809,287 | $ - 1S 10,200 | $ 1,068,588 | S 330,000 S 36,677
2007| S 2,015879 | $ 1,838,229 1 § 355,879 | $ - 5 1,061,075 $ 330,0001 S 36,132
2008| $ 2,130,126 | $ 1,948,573 | $ 329,126 | S - S 1,036,021 { $ 330,000 | $ 36,132
2009| S 2,382,151 $ 2,451,008 | § 672,1511 S - $ 905,603 1§ 302913 | $ 20,126
2010} $ 2,326,878 | S 2,804,023 16 1,096,878 | § - S 792,378 15 330,000 | $ 16,000
2011] 2,269,576 1 S 2,489,758 | $ 669,163 | $ 160,413 | $ 835,735 (S 302,500 | $ 19,200
20121 $ 2,319,386 | $ 2,503,255 | $ 2,595,138 | $ (1,224,964) $ 773,663 1S 312,500 | $ 19,200
2013 § 2,344,175 | S 26138761 S 1,326,234 | $ (3,271)| § 820,295 S 276,345 | $ 19,200
2014] $ 2,430,778 | $ 2,699,357 1S 1,126,650 | $ 220916 | § 791,977 | $ 276,000 | S 19,200
2015} § 3,815,282 | $ 3,758,602 | § 2,544,644 | S 128,226 ( $ 769,545 1S 281,007 | § 85,689
2016} S 3,860,358 | $ 3,741,245 S 3,007,235} S (149,289} § 854,905 | $ 276,000 | § 32,412
2017} S 4,228,499 | S 3,033,7784 S 2,767,331 | S 458,756 | $ 621,242** § 184,000 | 24,309

*2017 Actual Amount Expended represents year to date information through 4/5/2017
** Represents year to date information through 4/7/2017
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DEPARTMENT OF FINANCE
County of Maui

200 South High Street
Wailuku, Maui, Hawaii 96793

AFFECTS TMK: 3-2-013-026

M1009
LEASE AND CONCESSION AGREEMENT

THIS LEASE AND CONCESSION AGREEMENT ("Agreement"), made

this _21% day of July , 201___, by and between the

COUNTY OF MAUI, a political subdivision of the State of Hawaii,
whose address is 200 South High Street, Wailuku, Maui, Hawaii
96793, hereinafter referred to as the "County", and HAWAII GOLF
EQUIPMENT AND SUPPLIES, LLC, a Hawaii limited liability company,
whose address is 374 Kanaloa Avenue, Kahului, Hawaii 96732,
hereinafter referred to as the "Concessionaire";

THAT County, for and in consideration of the rent to be
paid and of the terms, covenants, and conditions set forth in this

Agreement, does hereby demise and lease unto Concessionaire, and



Concessionaire does hereby lease and hire from County, for purposes
of operating the golf cart/pro shop/driving range concession at the
Waiehu Municipal Golf Course, (the "Premises") as described in that
certain "Invitation for Bids for the Golf Cart/Pro Shop/Driving
Range Concession at the Waiehu Municipal Golf Course, Wailuku,
Maui, Hawaii, IFB No. 10-11/P62", attached hereto as Exhibit "1"
and made a part hereof.

TO HAVE AND TO HOLD the Premises unto Concessionaire for the
term of FIVE (5) years, commencing on the first day of September,
2011 up to and including the 31st day of August, 2016. Upon mutual
agreement, the County and the Concessionaire shall have the option
to extend the Contract for TWO (2) one-year extensions by written
amendment, unless sooner terminated as hereinafter provided, County
reserving and Concessionaire yielding and paying to County a net
rental of TWENTY THREE THOUSAND AND NO/DOLLARS ($23,000.00) per
month, to the County of Maui, Department of Finance, at County’s
address designated herein or as otherwise designated in writing by
County to Concessionaire.

RESERVING UNTO COUNTY THE FOLLOWING:
1. Minerals and Waters.

A. All minerals in, on or under the Premises and
the right, on County'’s own behalf or through persons authorized by
it, to prospect for, mine and remove such minerals and to occupy
and use so much of the surface of the ground as may be required for
all purposes reasonably extending to the mining and removal of such

minerals by any means whatsoever.




B. All surface and ground waters appurtenant to
the demised land and the right on its own behalf or through persons
authorized by it, to capture, divert or impound the same and to
occupy and use so much of the Premises as may be required in the
exercise of this right reserved; provided, however, that as a
condition precedent to the exercise by County of the rights
reserved in this paragraph, just compensation shall be paid to
Concessionaire for any of Concessionaire’s improvements taken.

2. Rights of way and easements. Such rights of way and
easements as County in its sole discretion may from time to time
determine for lines, transmission facilities and appurtenances for
utilities, electricity, gas, telephone, pipes, water, sewers,
drainage, flowage and appurtenances thereto, conveyors of rock and
rock products and any other purposes, services and substances
whatsoever, including without limitation public access to the
shoreline, over, across, under the through the Premises, including
the right to enter to construct, reconstruct, operate and maintain
such facilities; provided that all such reserved rights shall be
reasonably exercised so as to cause the least practicable
interference with Concessionaire’s operations; provided, further,
that, in any such event, County agrees that County shall restore,
at County’s expense, any.improvements made by Concessionaire which
were damaged as a result of such entry to a condition as near as
practicable prior to such entry.

3. Prehistoric and Historic Remains. All prehistoric

and historic remains found on the Premises.




4. Ownership of Fixed Improvements. County shall

retain ownership of all improvements of whatever kind or nature,
located on the land prior to, or on the commencement date of, this
Agreement, excluding those improvements, if any, constructed by
Concessionaire during the term of this Agreement, provided that at
the end of the Agreement, any such improvements shall be the
property of County.

CONCESSIONAIRE COVENANTS AND AGREES WITH COUNTY AS FOLLOWS:

1. Payment of Rent. Concessionaire shall pay said rent

to County in advance, without notice or demand, on the first day of
each month during the term hereof, in legal tender of the United
States of America. Delinquency of rental payments extending beyond
a one-month period from the first due date shall constitute a
breach of this Agreement and shall be cause for termination of this
Agreement by County. Interest at the rate of ONE AND HALF PERCENT
(1.5%) per month shall be assessed for any overdue payment.

2. Acceptance of Rent Not a Waiver. The acceptance of
rent by County shall not be deemed a waiver for any breach by
Concessionaire of any term, covenant or condition of this
Agreement, nor of County’s right to re-enter for breach of
covenant, nor of County’s right to declare and enforce a forfeiture
for any such breach, and the failure of County to insist upon
strict performance of any such term, covenant or condition, or to
exercise any option herein conferred, in any one or more instances,
shall not be construed as a waiver or relinquishment of any such

term, covenant, condition or option.



No payment by Concessionaire or receipt by County of a
lesser amount than the rent required herein shall be deemed to be
other than on account of the earliest rent amount due, nor shall
any endorsement or statement on any check or any letter
accompanying any check or payment as rent be deemed an accord and
satisfaction, and County may accept such check or payment without
prejudice to County’s right to recover the balance of such rent or
pursue any other remedy.

3. Condition _of the Premises. Concessionaire
acknowledges that Concessionaire is knowledgeable in concession
matters and that Concessionaire has made all of the inspections and
investigations necessary or desirable and has accordingly decided
to lease the Premises on the basis set forth herein.
Concessionaire has inspected the Premises and the current physical
condition thereof and shall accept the Premises "as is" and in its
condition as of the date of this Agreement. Concessionaire further
acknowledges that County has made no representation or warranty,
whether express or implied, with respect to the physical condition,
state of repair, design, quality, durability, operation or fitness
for use of the Premises.

4. Performance and Payment Bond. Upon the signing of

this Agreement, Concessionaire shall deposit with the Director of
Finance legal tender, a certified or cashier’s check, or a surety
bond issued by a surety organized for the purpose of being a surety

and qualified to do business in Hawaii, in an amount equal to two



(2) months’ minimum rental as a security for the full and faithful
performance of this Agreement by Concessionaire.

5. Scope of Concession. Concessionaire shall provide
golfing and other related services as defined in, and in accordance
with, IFB No. 10-11/P62, Addenda Nos. 1 and 2, relating to the Golf
Cart/Pro Shop/Driving Range Concession at Waiehu Municipal Golf
Course, Wailuku, Maui, Hawaii, and in accordance with
Concessionaire’s Offer Form dated June 30, 2011, Addenda Nos. 1 and
2 attached hereto as Exhibit "2" and made a part hereof.

(a) Concessionaire shall provide golfing services,
including exclusive repair and rental of golfing equipment such as
golf clubs, golf bags, self-propelled golf carts, golf shoes, golf
balls, golf tees, golf spikes, golf caps, golf shirts, golf rule
books, athletic socks, umbrellas, windbreakers (jackets),
sunglasses, and other related golf equipment and accessories.
Concessionaire may provide for sale of such golfing equipment.

(b} Concessionaire shall provide and make available
throughout the term of this Agreement & minimum of one hundred
(100) self-propelled golf carts in top condition, which shall be
maintained in good working condition at all times. Any used carts
must be approved by the Director of Parks and Recreation, or the
Director’s authorized representative (“0Officer in Charge”).
Concessionaire shall provide and make available a minimum of fifty
(50) self-propelled carts at the start of the Agreement, with the
balance on hand within sixty (60) days after the start of the

Agreement.




In the event the Officer in Charge, or person or persons
the Officer in Charge may duly designate and appoint, notifies
Concessionaire that in the Officer’s sole discretion the use of
self-propelled golf carts at any given time would be detrimental to
the golf course due to weather, condition of the fairways,
condition of the carts, etc., Concessionaire shall not rent out
said self-propelled golf carts. Failure by Concessionaire to abide
by the decision of the Officer in Charge or the Officer’s
representative shall constitute a breach of Agreement.

Concessionaire shall keep all self-propelled carts and
improvements in good order and safe condition, repair, and
appearance and shall immediately remove from the Premises equipment
that does not meet such requirements. Concessionaire may use
additional self-propelled carts with the approval of the Officer in
Charge.

{c) Concessionaire shall provide and make available
during the term of this Agreement a minimum of twelve (12) rental
golf hand carts and minimum of twelve (12} golf club rental sets,
including left-handed and right-handed men’s and women’s sets.

(d) Concessionaire shall provide balls for rental
at the driving range, and shall provide pickup of driving range
balls. Balls collected by Concessionaire shall be the property of
Concessionaire fo resale purposes or for use for the driving range.

(e) Concessionaire may provide lessons and
instructions on the game of golf taught at the golf course. Such

lessons may be personally taught by Concessionaire’s golf




professional or by another declared professional designated and
authorized by said Concessionaire and approved by the Officer in
Charge. Concessionaire’s golf professional may conduct public
clinics and classes, and may schedule exhibitions with other
professionals, subject to the approval of the Officer in Charge.

(£) Concessionaire may organize and conduct a
Junior Golf Program consisting of lessons and tournaments as
approved by the Director of Parks and Recreation.

6. Location of sales, rentals, and repairs.
Concessionaire shall confine his sales, rentals, and repairs to the
golf concession area; provided, however, that Concessionaire shall
place Concessionaire’s carts and self-propelled golf carts when not
in use within the area designated by the Officer in Charge, or the
Officer’s representative.

7. Prices. The prices charged by Concessionaire for
rentals shall be reasonable and not in excess of average prevailing
prices charged at other municipal golf courses in the State.
Prices charged for sales, services, and repairs shall also be
reasonable and not in excess of the average prevailing prices
charged elsewhere for the same or similar kinds of sales, services,
or repairs in the County. The price ceiling list for rentals and
sales shall have the prior approval of the Director of Finance, and
shall be posted conspicuously on the Premises.

The price ceiling list submitted with Concessionaire’s
Proposal shall remain in effect during the first year of the term

of this Agreement. Concessionaire shall not change the price



ceiling list during the first year of the term of this Agreement.
Thereafter, all requests, if any, for changes in the price ceiling
list shall be submitted in writing to the Director of Finance.
Such request shall list all operating and maintenance costs of
Concessionaire (excluding Agreement rental), the net profit for the
preceding twelve (12) months, and such other data as may be
required by the Director.

8. Hours of Operation. Concessionaire shall open and
operate said concession at all times during the hours when the
Waiehu Municipal Golf Course is open for business.

9. County Financial Monitoring. Within sixty (60) days
after the close of each fiscal year, Concessionaire shall file with
the Director of Finance an income statement and a balance sheet on
the operation of the Concession for the prior fiscal year. The
income statement shall show detailed revenues from each portion of
the concession (golf cart/pro shop/driving range), and all
operating expenses by type. Failure to file said financial
statements as set forth herein shall constitute a material breach
of this Agreement and County may thereupon terminate this
Agreement.

Within twenty (20) days after the close of each month,
Concessionaire shall present to the Director of Finance a
statement, certified by Concessionaire, reporting the gross monthly
income for the prior month. Such statement shall itemize the gross
monthly income for the prior month from the following sources:

A. Sale of golf merchandise;



B. Rental of golf equipment and supplies;
C. Rental of self-propelled carts;

D. Rental of golf hand carts;

E. Golf equipment repairs;

F. Golf instructional services;

G. Driving range revenues; and

H. All other revenues in detail.

In addition, Concessionaire shall present to the Director
of Finance a copy of the monthly gross income report filed by
Concessionaire with the State Department of Taxation and any other
information requested by the Director of Finance.

If any question arises with respect to what constitutes
concession gross income not otherwise covered in this Agreement,
the interpretation given and made by the Director of Finance shall
govern and be final.

The Director of Finance, or the Director’s duly
authorized representative, shall have, and Concessionaire shall
provide, reasonable access to Concessionaire’s books, records,
documents, and other evidence pertinent to the performance of the
services covered under this Agreement for purposes of inspection,
audits and copying.

10. Condition of eguipment. Concessionaire shall
maintain all equipment rented to the general public in a safe and
proper working condition. Concessionaire shall remove all rental
equipment not meeting safety requirements from the Premises and, if

needed, replace said equipment by another in good working

10



condition. In the event of mechanical breakdown of the rental
carts while in wuse, Concessionaire shall make a refund in
accordance with a schedule to be approved by the Director of
Finance. Whenever possible, however, Concessionaire shall replace
said cart with one in good working condition without added cost to
the user.

11. Alcohol. At no time shall Concessionaire sell or
give away or permit the selling or giving away of any alcoholic
beverages, or allow any alcoholic beverages to be consumed within
or about the Premises.

12. Taxes, Assessments, Etc. Concessionaire shall pay
or cause to be paid, when due, the amount of all taxes, rates,
assessments and other outgoings of every description as to which
the Premises, or any part thereof, or any improvements thereon, or
County or Concessionaire in respect thereof, are now or may be
assessed or become liable by authority of law during the term of
this Agreement; provided, however, that with respect to any
assessment made under any betterment or improvement law which may
be payable in installments, Concessionaire shall be required to pay
only such installments, together with interest, as shall become due
and payable during said term.

13. Utility Services. Concessionaire shall pay when due
all charges, duties and rates of every description, including
water, sewer, gas, refuse collection or any other charges, as to
which the Premises, or any part thereof, or any improvements

thereon, or County or Concessionaire in respect thereof, may during

11



said term become liable, whether assessed to or payable by County
or Concessionaire.

l4. Covenant Againgt Discrimination. Concessionaire
shall not discriminate against anyone based upon sex, sexual
orientation, national origin, age, race, color, religion or
disability. Notice setting forth the provisions of this non-
discrimination clause shall be conspicuously posted on the Premises
by Concessionaire.

15. Sanitation. Concessionaire shall keep the Premises
and improvements in a strictly clean, sanitary and orderly
condition.

16. Repair and Maintenance. Concessionaire shall at its
own expense, from time to time and at all times during the term,
well and substantially repair and maintain, mend, and keep all
improvements, now or hereafter built or made on the Premises, in
good and safe repair, order, and condition, reasonable wear and
tear excepted. Concessionaire shall repair or cause to be repaired
any damages to said property caused by Concessionaire,
Concessionaire’s employees, agents, guests, or patrons.

Concessionaire shall arrange Concessionaire’s carts and
self-propelled golf carts in a neat and orderly fashion within the
area as provided for herein whenever said carts are not in use.
The washing of the golf carts shall be performed by Concessionaire
in an area to be designated by the Officer in Charge. Maintenance

of the driving range shall be the responsibility of County.
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Concessionaire shall be responsible for the care and maintenance of
the hitting area and replacement of tees and matting.

17. Waste and Unlawful, Improper or Offensive Use of
Premigses. Concessionaire shall not commit, suffer or permit to be
committed any waste or nuisance, or unlawful, improper or offensive
use of the Premises, or any part thereof, nor, without the prior
written consent of County, cut down, remove or destroy, or suffer
to be cut down, removed and destroyed, any trees now growing on the
Premises. Concessionaire shall not allow the Premises to become
unduly eroded or subject to any material increase in weeds or
litter, and Concessionaire shall make reasonable efforts to prevent
or correct same.

18. No Use of Hazardous Materials. Concessionaire shall
not use, generate, manufacture, treat, handle, refine, produce,
store, discharge, release, dispose of or allow to exist on, within,
under or about the Premises, any hazardous materials, except in
full compliance with all applicable hazardous material laws.
Concessionaire shall indemnify and hold County harmless from and
against all claims, losses, and liabilities, including reasonable
attorney’s fees, incurred by County which may arise out of or be
attributable to Concessionaire’s use, generation, manufacture,
treatment, handling, refining, production, storage, discharge or
release of hazardous materials on, within, under or about the
Premises. This indemnity shall survive the expiration, termination

or assignment of this Agreement.
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19. 13 wi aws. Concessionaire shall comply
with all of the requirements of all county, state, and federal
authorities, including maintaining in good standings its license
with the State Department of Commerce and Consumer Affairs, and
observe all county, state, and federal laws pertaining to the
Premises, now in force or which may hereinafter be in force.

20. Inspection of Premises. Concessionaire shall permit
County and its agents, at all reasonable times during the term of
this Agreement, to enter the Premises and examine the state of
repair and condition thereof.

21. Attachments and Enc rances. Concessionaire shall
not commit or suffer any act or neglect whereby the Premises, or
ény improvement thereon, or fhe estate of Concessionaire in the
same, shall become subject to any attachment, 1lien, charge or
encumbrance whatsoever, and shall indemnify and hold harmless
County from and against all attachments, 1liens, charges and
encumbrances and all expenses resulting therefrom.

22. Alterations or Improvements. Concessionaire shall
not at any time construct, place or install any permanent
alterations or improvements to the Premises, except with the prior
written consent of the Officer in Charge and upon such conditions
as County may impose, including, but not limited to, any adjustment
of rent. Requests to make any permanent alterations or
improvements shall be in writing, and shall be accompanied by plans
and specifications of the proposed project, including cost

estimates thereof. All alterations and improvements shall be made
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at the expense of, and maintained by, Concessionaire and shall
become the property of County upon completion.

23. Countv’s Lien. County shall have a lien on all the
buildings and improvements placed on the Premises by
Concessionaire, on all property kept or used on the Premises,
whether the same is exempt from execution or not, and on the rents
of all improvements and buildings situated on the Premises for all
costs, attorney’s fees, rent reserved, taxes, and assessments paid
by County on behalf of Concessionaire and for the payment of all
money as provided in this Agreement to be paid by Concessionaire,
and such lien shall continue until the amounts due are paid.

24. Indemnity. To the extent permitted by law,
Concessionaire shall indemnify, defend and hold County harmless
from and against any claim or demand for loss, liability or damage,
including claims for property damage, personal injury or death, and
reasonable attorneys’ fees, arising out of, caused or occasioned
by, or resulting from, the conduct or management of any work or
thing whatsoever done by Concessionaire or Concessionaire’s agents
and employees, including, but not limited to, any accident, fire or
nuisance, Concessionaire’s failure to maintain the Premises in a
safe condition, any act or omission of Concessionaire, or the non-
observance or non-performance by Concessionaire of any of the
terms, covenants and conditions herein or the rules, regulations,
ordinances and laws of the federal, state, or county governments.

The provisions of this paragraph shall remain valid and binding

15




upon Concessionaire notwithstanding the expiration or termination
of this Agreement.

25. Cost of Litigation. In the event that the County
shall, without substantial fault on its part, be made a party to
any litigation commenced by or against Concessionaire (other than
condemnation proceedings), Concessionaire shall and will pay all
costs and expenses incurred by or imposed on County; furthermore,
Concessionaire shall pay all costs and expenses, including
reasonable attorney’s fees, which may be incurred by or paid by
County in enforcing the covenants and agreements of this Agreement,
in recovering possession of the Premises or in the collection of
delingquent rental, taxes and any and all other charges.

26. Liability Insurance. Concessionaire shall procure,
its own cost and expense, and maintain during the entire period of
this Agreement, a policy or policies of comprehensive public
liability insurance, in an amount of at least ONE MILLION AND
NO/100 DOLLARS ($1,000,000.00), against all claims for personal
injury and/or death, and in an amount of at least ONE HUNDRED
THOUSAND AND NO/100 DOLLARS ($100,000.00) for property damage. The
policy or policies shall cover the entire Premises, including all
buildings, improvements and grounds and all roadways or sidewalks
on or adjacent to the Premises in the control or use of
Concessionaire. Concessionaire shall furnish County with a
certificate showing the policy to be initially in force and shall
furnish a like certificate upon each renewal of the policy, each

certificate to contain or be accompanied by an assurance of the
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insurer to notify County of any intention to cancel the policy
sixty (60) days prior to actual cancellation. The procuring of
this policy shall not release or relieve Concessionaire of
Concessionaire’s responsibilities under this Agreement or limit the
amount of its liability under this Agreement. The notice to cancel
shall be sent to County thirty (30) days prior to the date of
cancellation. Insurance policies shall name County as an
additional insured.

27. Fire Insurance. Concessionaire shall procure, at
its own cost and expense, and maintain during the entire period of
this Agreement, a policy or policies of fire insurance, on all
building and improvements on the Premises, against loss or damage
by fire in an amount equal to one hundred percent (100%) of the
replacement value of the Premises as established by the insurance
appraiser and as approved by the Director of Finance, and shall pay
the premiums thereon at the time and place the same are payable.
The policy or policies of insurance shall be made payable in case
of loss to County and Concessionaire, as their interests may
appear, and shall be deposited with County. Any proceeds derived
therefrom in the event of total or partial 1loss shall be
immediately available to, and as soon as reasonably possible be
used by, Concessionaire for rebuilding, repairing, or otherwise
reinstating the same buildings in a good and substantial manner
according to the plans and specifications approved in writing by
County:; provided, however, that with the approval of County,

Concessionaire may surrender this Agreement and Concessionaire
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shall then receive that portion of said proceeds which constitute
the proportionate value of permanent improvements made by
Concessionaire, if any, in the proportion which the unexpired term
of this Agreement at the time of said loss bears to the estimated
useful life of said improvements, County to retain the balance of
said proceeds.

Concessionaire shall furnish to County a certificate
showing such policy or policies to be initially in force and shall
furnish a like certificate upon each renewal of such policy or
policies, each such certificate to contain or be accompanied by an
assurance of the insurer to notify County of any intention to
cancel any such policy or policies, thirty (30) days prior to
actual cancellation. Insurance policies shall name County as an
additional insured.

28. Disclaimer; Reservation of Rights by County. County
makes no guaranties, representations or warranties regarding
revenue or net income to be derived by Concessionaire from the
concession or this Agreement.

County shall not be liable to responsible for any golf
course closures, interruptions or play, reduction in, or loss of
concession revenue or net income due to construction activity, golf
course maintenance or special events. County reserves the right to
schedule and proceed with golf course construction activity and
maintenance during the term of the Agreement. County also reserves

the right to close the course for special events.
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County shall not be liable or responsible for any golf
course closures, interruptions in play, reduction in, or loss of,
concession revenue or net income due to causes oOr events
including, but not be limited to, strikes, lockouts, acts of God,
acts of government in either its sovereign or contractual capacity,
fires, floods, epidemics, quarantine restrictions, and storms or
other weather-related conditions.

County shall not be liable or responsible for any damage
or loss to driving range equipment or golf carts due to causes not
involving the fault or negligence of County. Concessionaire shall
be responsible for proper supervision of golf cart operators so as
to minimize damage or loss to golf carts and to the golf course.

In case of destruction of the Premises by a casualty,
Concessionaire shall not be entitled to any compensation or damages
from County for Concessionaire’s loss of use of the whole or any
part of the Premises, personal property of Concessionaire or of any
other third party, or any inconvenience or annoyance occasioned by
such damage, repair or restoration.

29. Breach. Time is of the essence of this Agreement
and if Concessionaire shall fail to pay such rent or any part
thereof at the times and in the manner aforesaid within thirty (30)
days after delivery by County of a written notice of such breach or
default, or if Concessionaire shall become bankrupt, or shall
abandon the Premises, or if this Agreement and the Premises shall
be attached or otherwise be taken by operation of law, or if any

assignment be made of Concessionaire’s property for the benefit of
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creditors, or shall fail to observe and perform any of the
covenants, terms and conditions herein contained and on its part to
be observed and performed, and such failure shall continue for a
period of more than thirty (30) days after delivery by County of a
written notice of such breach or default, by personal service,
registered mail or certified mail to Concessionaire at its last
know address, County may, in addition to any other recourse, at
once re-enter the Premises, assume full control and management of
the administration and operation of the golf course for the
duration of the Agreement, and upon or without such entry, at its
option, terminate this Agreement without prejudice to any other
remedy or right of action for arrears of rent or other breach of
contract; and in the event of such termination, all buildings and
improvements thereon shall remain and become the propérty of
County; furthermore, County shall retain all rent paid in advance
as damages.

30. Funding. Concessionaire shall be solely responsible
for the funding of its improvements, maintenance, and operation of
the Premises.

31. Condemnation. If, at any time, during the term of
this Agreement, any portion of the Premises should be condemned, or
required for public purposes by the State of Hawaii or the United
States, the rental shall be reduced in proportion to the value of
the portion of the Premises condemned. Concessionaire shall be
entitled to receive from the condemning authority the proportionate

value of Concessionaire’s permanent improvements so taken in the
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proportion that it bears to the unexpired term of this Agreement.
Concessionaire shall not by reason of the condemnation be entitled
to any claim against County for condemnation or indemnity for
leasehold interest and all compensation payable or to be paid for
or on account of the 1leasehold interest by reason of the
condemnation shall be payable to and be the sole property of
County. Where the potion taken renders the remainder unsuitable
for the wuse or uses for which the Premises was demised,
Concessionaire shall have the option to surrender this Agreement
and be discharged and relieved from any further liability therefor.

32. Right to Enter. County and the agents or
representative thereof shall have the right to enter and cross any
portion of the Premises for the purposes of performing any public
or official duties; provided, however, in the exercise of such
rights, County shall not interfere unreasonably with Concessionaire
or Concessionaire’s use and enjoyment of the Premises.

33. Extension of Time. County may in its sole
discretion for good cause shown, allow additional time, beyond the
time or times specified herein to Concessionaire, in which to
comply, observe and perform any of the terms, conditions and
covenants contained herein; provided, however, that this provision
shall not be construed to permit any extension of the aforesaid
FIVE (5) year term of this Agreement.

34. Surrender. Concessionaire shall, at the end of said
term or other sooner termination of this Agreement, peaceably

deliver unto County possession of the Premises, together with all
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improvements existing or constructed thereon. Furthermore, upon
the expiration, termination or revocation of this Agreement, should
Concessionaire fail to remove any and all of Concessionaire’s
personal property from the Premises, County may remove any and all
such personal property from the Premises and place said property in
storage at the <cost and expense of Concessionaire, and
Concessionaire does hereby agree to pay all costs and expenses for
removal and storage of such personal property.

35. Right to Estoppel Certificates. Concessionaire,
within ten (10) days after notice from County, shall execute and
deliver to County, in recordable form, a statement certifying in
substance that (I) this Agreement represents the entire agreement
of County and Concessionaire and is unmodified and in full force
and effect, or in full force and effect as modified, and stating
the modifications, (ii) the amount of the rental and the amount of
any security deposit or prepaid rental, (iii) there has been no
transfer of this Agreement nor of Concessionaire’s interest
therein, and (iv) there are not, to Concessionaire’ knowledge, any
uncured defaults on the part of County and that Concessionaire has
no right of offset, counterclaim or deduction against rent, or
specifying such defaults, if any are claimed, together with the
amount of any alleged offset, counterclaim or deduction. Failure
to deliver the certificate within the ten (10) days shall be
conclusive that (I) this Agreement is in full force and effect and
has not been modified except as may be represented by County, and

(ii) there are no uncured defaults in County’'s performance and
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Concessionaire has no right of offset, counterclaim or deduction
against rental.

36. Assignment, Hypothecatjon. Concessionaire shall not
transfer, assign, sublet, mortgage or permit any other person to
occupy or use the Premises or any portion thereof, or transfer,
hypothecate, or assign this Agreement or any interest therein,
voluntarily or by operation of law, without the prior written
approval of the Director of Finance, and any transfer or assignment
so made in violation of this provision shall be null and void.

37. Modification of Agreement. No waiver or
modification of this Agreement or of any covenant, condition, or
limitation contained in this Agreement shall be valid unless in
writing and duly executed by the party to be charged. No evidence
of any waiver or modification shall be offered or received in
evidence in any proceeding, arbitration or litigation between the
parties arising out of, or affecting the rights or obligations of,
the parties to this Agreement, unless such waiver or modification
is in writing and duly executed by the party to be charged. The
parties further agree that the provisions of this section may not
be waived except as set forth above.

38. Conflict. In the event of conflict between this
Agreement and the incorporated documents, the term of this
Agreement shall control.

39. Hawaii Law. This Agreement shall be construed in

accordance with the law of the State of Hawaii.
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40. Notices. Any notice or demand that a party may or
is required to give to the other party to this Agreement shall be
in writing and given to such party, addressed to it at the party’s
address provided on the first page of this Agreement or to such
other address as shall be designated by one party in a written
notice to the other party. Each such notice or demand shall be
effective (a) 1if given by mail, five (5) days after such
communication is deposited in the mails with first class postage
prepaid, addressed as aforesaid, or (b) if given by any other
means, when delivered at the address specified above.

41. Waiver of Jury Trial. The parties mutually waive
any and all rights which either of them may have to request a jury
trial in any action.

42. No Partnership Intended. It is expressly understood
that County does not in any way or for any purpose become a partner
of Concession in the conduct of its business or otherwise or a
joint venturer or a member of a joint enterprise with
Concessionaire.

43. Provisions Are Covenants and Conditions. All
provisions, whether covenants or conditions, on the part of
Concessionaire shall be deemed to be both covenants and conditionms.

44. Paragraph Headings. The paragraph headings
throughout this Agreement are for the convenience of County and

Concessionaire and are not intended to construe the intent of

meaning of any of the provisions thereof.
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45. Entire Adgreement. This Agreement contains the
entire agreement between the parties and shall, as of the effective
date hereof, supersede all other agreements between the parties.
The parties stipulate that neither has made any representation with
respect to the subject matter of this Agreement, except such
representations as are specifically set forth herein, and each
party acknowledges that the party has relied on the party’s own
judgment in entering into this Agreement. The parties hereto
further acknowledge that any payments or representations that may
have heretofore been made by either of them to the other are of no
effect and that neither has relied thereon in connection with
dealings with the other.

IN WITNESS WHEREOF, the parties hereto have executed this

i

Agreement as of this day of _ duly , 204

COUNTY OF MAUI

By. /lfk/“vfj>(’//

U{ AL M.
Its Mayor

T

DANILO F. AGSALOG
Its Director of Finance
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CONCESSIONAIRE:

HAWAII GOLF EQUIPMENT AND SUPPLIES,

CA 14,

LLC

(Slgnature)

A\

\J

Qe é\o

(Print Name)

Its Yh;ulyu-f vaﬁv*ﬁfxt/

By ’AL//

e,

(Print Name)

Its

APPROVED AS TO FORM
AND LEGALITY:

ADRIANNE N. HEELY

Deputy Corporation Counsel

County of Maui
S:\CLERICAL\EKAGREEMENT\CONCESSI0N\hawaligoifequipmentm1009finking.wpd
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STATE OF HAWAII )

COUNTY OF MAUIL )

on this _=1% day of ’J‘d‘f , 20l , before me personally
appeared Wto me pershn y known, who, being by me
duly sworn, ! hat"he is th&Mdydr of the County of Maui, a

political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said
County of Maui, and that the said instrument was signed and sealed
on behalf of said County of Maui pursuant to Section 7-5.11 and
Section 9-18 of the Charter of the County of Maui; and the said

Wacknowledged the said instrument to be the free act
a z k#id county of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

\\\\“\\gmmm,,,

S ‘\ pebvétivg /(,

\\\

Keli & Mabkag,

2
iStamp or ‘§§ ,." ' ‘\. %_ Notary Public, State of Hawaii
EJ:® S
%u;.“ ' 55 Print Name : KEL" P NAHOO’KAIKA
Z, § a1
%, Y. ’3?\\@ My commission expires: _ ffs0f2014
% 81:&12"Q »
Mg
NOTARY PUBLIC CERTIFICATION
Doc. Date: 1-21-0 # Pages: 21
Notary Name: KELI p NAHOOIKAIKA Judicial Circuit:  a24d
Doc. Description: leate and ConCesCoow \\\\\\mummf/,,,
\\\\\\N“o “,
Sy W
Qoregmen ) §\Q“°1ARY ’4%
_§_:u<l { Stamm! 018:‘_'3 i
2 PE
2 % o 00WESS
- i Z -.,3‘{0- - ?$
Notary Signature: K ,p.- 0. h1 g F , ! %%Teof“%\
Date: 1-21-0j g
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STATE OF HAWAII )

COUNTY OF MAUI )

On this 7—1#' day of d“fY , 204 , before me
appeared DANILO F. AGSALOG, to me personally known, who being by me
duly sworn, did say that he is the Director of Finance of the
County of Maui, a political subdivision of the State of Hawaii, and
that the seal affixed to the foregoing instrument is the lawful
seal of the said County of Maui, and that the said instrument was
signed and sealed on behalf of said County of Maui pursuant to
Section 9-18 of the Charter of the County of Maui; and the said

DANILO F. AGSALOG acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
oy,
\\ W00, . -

\\\\\ “P‘”Kﬂ//’/é KLQU 0 N chu deady
§5$%gmmmq 2 Notary Public, Statle of Hawaii
E< E KELN P. NAHOOIKA
E L:g. 5 Print Name: ’ IKA
IR T N
%%‘\o '1‘{‘:@3 My commission expires: "l'".:’»’o‘[pvaM

/// ﬁ \

TEor W
”//mmum\\\‘\

NOTARY PUBLIC CERTIFICATION

Doc. Date: 7- 23-44 # Pages: 30

Notary Name: KEL!l P. NAHOOIKAIKA Judicial Circuit:

Doc. Description: lease . Cohcession

adgretimest \\\ ‘\\“9““‘".2'1(1"”' . ,,//

St
E i New 16

Notary Signature: k ol 0 Wahe t&b@f, ':-% :-.N:‘:;BUC L_:f‘\ sé

Date: Y211 %} 6242\ \§

/ T ] -
Uy nu\‘\\\\“
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STATE OF ‘_wéée&, )
. ) ss.
4@@%-42@&_. )

On thi g_zf_‘/day of | /a—é»/ , 20_#_, before me personally
appeared w, to me known, who, being by me
duly sworn or affirmed, did say that such person executed the
foregoing instrument as the free act and deed of such person, and
if applicable, in the capacity shown, having been duly authorized

to execute such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

e Notary P% State of HQLOAL-
SEEE
S § print Name: __ Awnig Cdin)
.".._. (o) ‘_.-". :‘ — _
K és-\—g\@d‘ My commission expires: \JYNE U Yg I3

ITTITYT A

NOTARY PUBLIC CERTIFICATION
Doc. Date:  (UNDFTED 47 TimeE b[ MiTaraluvy  #Pages: =30
Notary Name: /Iﬂ e Cd i Judicial Circuit: ez ey

Doc. Description: Lerse And Cancession e,
SN,
AdpeeMENTS S WX

————————

ANy

mm——

) 4

Notary Signature: L N NS
Date'. 7l }4.- // ,""n.s:!.ﬁ\“\“

a1
ot
L)
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STATE OF &—KMA\\ )

. ) SS.
)
On thi ig‘al day of JEL% . ZOL, before me personally
appeared €80

, to me known, who, being by me
duly sworn or affirmed, did say that such person executed the
foregoing instrument as the free act and deed of such person, and
if applicable, in the capacity shown, having been duly authorized
to execute such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

ary DudTic, State of Aéedaet
Print’ Name: A& CI///J
T My commission expires: ~JunE 10,803

NOTARY PUBLIC CERTIFICATION
Doc. Date: uncloted] AT Tie of wiea Tl #Pases: S0

Notary Name: Luwie Chins Judicial Circuit: Seesnd)
Doc. Description:  /znoe mnd  (pMoession
AGeceHaT — B
%ta\mizgieseai,\ _
= p: ¢ Pisi

, . . 25 o §
Notary Signature: LA s
Dste: __—7-0877) o, SRS
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INVITATION FOR BIDS
FOR THE
GOLF CART / PRO SHOP / DRIVING RANGE CONCESSION
AT THE
WAIEHU MUNICIPAL GOLF COURSE

WAILUKU, MAUI, HAWAII

IFB No. 10-11/P62

EXmim_1 »




INVITATION TO BIDDERS

IFB No. 10-11/P62

Sealed bids for the Golf Cart / Pro Shop / Driving Range Concession at the Waiehu
Municipal Golf Course, IFB NO. 10-11/P62, will be received up to 2:00 p.m. on

June 1, 2011

and publicly opened thereafter at the Department of Finance, Purchasing Division, 2145
Wells Street Suite 104 (Wells Street Professional Building), Wailuku, Hl. 96793.

The concession will be awarded for a five (5) year period beginning September 1, 2011
and ending August 31, 2016, with a potential two year extension option.

The concession will be awarded through a multiple step competitive sealed bid process.
The first phase will consist of a bidders qualification process. The deadline for
submission of unpriced qualification offers is May 12, 2011 at 4:00 p.m. This
submission will not be opened publicly. This submission will also fulfill the Notification
of Intention to Bid requirement. Bidders who meet the minimum qualifications will be
allowed to proceed to the second phase - the submission of priced sealed bids, with the
bid opening on June 1, 2011 as stated above.

Specifications and offer forms can be downloaded from the County website @
http://iwww.co.maui.hi.us/bids/aspx, or they may be obtained at the Department of
Finance, Purchasing Division, located at 2145 Wells Street Suite 104, Wailuku, HI.
96793

No bid will be accepted unless accompanied bid security in accordance with 102-6,

Hawaii Revised Statutes. (W)

Danilo F. Agsalog
Director of Finance

Maui News: April 20, 22, 24, 2011




OFFER FORM
IFB NO. 10-11/P62

Director of Finance
County of Maui
Wailuku, Maui, Hi. 96793

Dear Sir:

The undersigned bidder declares and certifies that he has thoroughly examined and is
familiar with the Invitation to Bidders and the Specifications for the Golf Cart / Pro Shop
/ Driving range concession at the Waiehu Municipal Golf Course and that this proposal
is made without collusion with any other person, firm or corporation. The undersigned
further declares that he has read and fully understands the Disclaimer section of the
specifications and has factored these uncertainties into the bid. The undersigned
declares and certifies that he has noted the changes in this bid from the last one,
including the additional requirement of providing sand bottles on the carts, and
the change in the length of the contract.

The undersigned bidder bids a fixed rental of $ per month.

It is understood that the bid upset amount is $23,000.00 per month, and that all bids that
do not meet this minimum will be automatically rejected.

The undersigned bidder shall complete the price ceiling list below:

Rental of self-propelled cart

Rental of golf clubs

Rental of hand goff cart

Rental of goif shoes

Rental of driving range balls per bucket

Upon acceptance of this proposal by the Director of Finance, and the award by the
Director of Finance, the undersigned agrees to enter into and execute the contract
agreement and furnish a bond as required within ten (10) days after such notice of
award or within such further time as the Director of Finance may allow.

If the undersigned fails to enter into and execute the contract agreement and furnish a
bond as required by law within ten (10) days after notice of such award or within such

further time as the Director of Finance may allow, the Director of Finance may
determine that the bidder has abandoned the contract and there-upon forfeiture of the




security accompanying this proposal shall operate and the same become the property
of the County of Maui.

Attached please find:

( ) Cash

() Certificate of Deposit
( ) Cashier's Check

( ) Certified Check

( ) Surety Bond

as required by the Specifications.

Respectfully submitted,

Name of Firm Signature of Bidder**
Address of Firm Print of Type Name of Bidder
Telephone Number Print or Type Title of Bidder
Date Signed

Hawaii State General Excise Tax License Number:

Please specify type of organization:

Individual Partnership Corporation

State of Incomporation:

Hawaii Other Please Specify

> If corporation, please attach to this page your corporate seal, and also evidence

of the authority of this officer to submit a bid on behalf of the corporation. Such
authority must be in the form of a corporate resolution. Give also the names and
addresses of the other officers of the corporation.




SPECIFICATIONS

IFB NO. 10-11/P62

I Multiple Sealed Bid Process/ Bid Preparation

The golf cart / pro shop / driving range concession will be awarded through a
multiple step competitive sealed bid process. The first phase will consist of a bidder's
qualification process. Prospective bidders will submit proposals which describe their
qualifications to operate and manage the golf concession as described in the
Qualifications Section of this Specification and based on the specifications of this RFP.
The proposals will be evaluated by a committee selected by the Director of Finance
based on the Evaluation Criteria listed in the Evaluation section of this Specification.
The deadline for submission of unpriced qualification offers is May 12, 2011 at 4:00
p.m. This submission will not be opened publicly, and will not be available for public
inspection until after award of the contract. This submission will also fulfill the
Notification of Intention to Bid requirement.

Bidders who meet the minimum qualifications as determined by the Director of Finance
shall be allowed to proceed to the second phase - the submission of priced sealed bids,
with the bid opening to be held on June 1, 2011 at 2:00 p.m. at the County of Maui
Purchasing Division, 2145 Wells Street Suite 104 (Wells Street Professional Building),
Wailuku, HI. 96793. Both qualified and disqualified bidders will be notified with prior to
the bid opening by the Director of Finance The sealed price offers may be submitted at
the same time as the qualification submission as long as they are in a separate, sealed,
clearly marked envelope (provided by the County of Maui Purchasing Division). The
qualified bidder submitting the highest monthly fee, provided that it exceeds the upset
price, will be awarded the contract.

All associated costs for preparing the proposals shall be borne by the contractor and are
not the responsibility of the County of Maui.

Please submit your qualifications as directed in a neat and readable manner. If the
space provided is insufficient for a particular response, please attach supplemental
sheets which clearly refer back to the RFP. If there is any additional literature or
information that you would like to provide that is not relevant to a specific RFP
response, please put in a last section marked "Additional Information”.

Where a contractor cannot comply with an express provision of the specifications, terms
and conditions, or any other part of this RFP, the bidder shall furnish a statement on
company letterhead giving a complete description of the exception. Failure to furnish
this statement will mean that the bidder agrees to meet all requirements of the terms,
conditions, and specifications. The Director of Finance shall be the sole determinant of
the acceptability of any exceptions, or of any alternatives proposed.




No withdrawal of the RFP shall be aliowed after the 1st phase submission deadline.

Contractors shall immediately notify Greg King @ (808) 249-2403 x30 if any
ambiguities, conflicts, discrepancies, omissions, or other errors in this RFP are
discovered. Any other questions regarding this RFP should be addressed to Greg King
at (808) 249-2403 x30 or Fax # (808) 249-0839.

il. Evaluation
Phase | offers will be evaluated in accordance with the following evaluation criteria,
based on the qualification information submitted in response to the Contractor

Qualification section of this Specification:

Evaluation Criteria (listed in the order of relative importance)

Business Experience/Capability.

Experience in operating golf course or comparable operations/concessions.
Financial Capability

Compliance with the Specifications.

Contract start-up compliance.

OO

The first step in the phase 1 evaluation process is for the committee to review each
proposal to determine whether it is either acceptable or unacceptable. A 100 point
evaluation system will be used, and the bidders that score 70 points or greater will be
considered acceptable, and allowed to proceed to the second phase. During this
phase, discussions may be held with bidders to clarify their responses.

The Director of the Finance reserves the right to withhold award of a contract for a
period of thirty (30) calendar days from the date of the RFP Phase Il bid opening.

The Director of the Finance reserves the right to accept or reject any or all RFP's and to
waive any minor or inadvertent discrepancy in the RFP documents. .

(R Contractor Qualification

Provide your responses to the information asked below. Additional information not
asked for can be included in a separate appendix of your proposal.

1. - Contractor Profile

Describe your organization type (corporation, partnership, etc.). If your
organization is a subsidiary to another organization, please explain the
appropriate relationships, etc. Describe the history of your organization, the size
of your organization, the scope of your business operations, the geographical
areas in which the firm operates, etc. Please attach an annual report and/or
audited financial statements.



V.

Provide resumes or background information for the appropriate personnel who
would manage and operate the concession. Resumes should include a
description of projects which are similar to the Scope of Services contained
herein. Provide the addresses and phone/fax numbers of all key individuals.

2. Experience

Describe your company's relevant experience in performing the scope of
services contained herein. Please focus on businesses or concessions of similar
size or complexity. If your company has specific golf course experience or
qualifications, please describe in detail.  Also please include any relevant
experience of the key individual(s) who will be operating the concession. Please
provide references for all of this information which includes current names and
telephone numbers.

All bidders, whether operating as individuals, a partnership, or a corporation,
shall have a minimum experience of five (5) years successfully operating a
business or concession of similar size and complexity to the golf course
concession described in these specifications. Specific golf course concession or
management experience is desirable, and will be considered in the evaluation
process.

The Director of Finance reserves the right to investigate the financial status,
experience, and records of each bidder; and to require additional evidence and
information from any bidder. The Director of Finance shall be the sole
determinant as to whether a particular bidder is qualified to proceed to Phase 2,
or the sealed price offer phase of the RFP.

3. Financial Capability

Please describe your firm's current financial capability to perform, including the
amount of working capital that you would provide based on the scope of services.
Include audited financial statements of related businesses which are listed in the
Experience Section of your proposal.

4. Contract Start up date

Please describe in detail how your firm, if selected, would comply with the
September 1, 2011 start up date based on a mid June 2011 projected award
date.

Scope of Concession



The concessionaire shall provide exclusive golfing services as defined herein on a full
time basis to the general public without discrimination as to race, color, creed, or in any
other way whatsoever.

The prices charged for rentals shall be reasonable and not in excess of 10% above the
average prevailing prices charged at the other municipal golf courses in the State. The
10% additional is allowed as a partial compensation for the lack of electric facilities to
support electric carts.  Prices charged for sales, services, and repairs shall also be
reasonable and not in excess of the average prevailing prices charged elsewhere for
the same or similar kind of sales, services, or repairs in the County. The price ceiling
list for rentals and sales shall have the prior approval of the Director of Finance, and
must be posted conspicuously on the premises. The price ceiling list for the first year
must be submitted with the Bid Proposal and shall be subject to the approval of the
Director of Finance.

No changes in the price ceiling shall be considered during the first year of the
concession term. Thereafter, all requests for changes in the price ceiling shall be sub-
mitted in writing to the Director of Finance. Such requests shall list all operating and
maintenance costs of the concessionaire, excluding lease rental, and the net profit for
the preceding twelve (12) months; and such other data as may be required by the
Director.

The term "golfing services” shall mean:

Exclusive sales, repair, and rental of golfing equipment may include the following:
golf clubs, golf bags, self-propelled golf carts, golf shoes, golf balls, golf tees, golf
spikes, golf caps, golf shirts, golf rule books, athletic sox, umbrellas,
windbreakers (jackets), sun glasses, and other related golf equipment and
accessories.

A minimum of one hundred (100) self propelled golf carts in top condition, which
shall be maintained in excellent working condition at all times, must be available
during the term of the contract. Top condition, at a minimum, means that at all
times the carts will experience less than 1% failure rate during the course of a
round, will have no structural or aesthetic damage as a result of corrosion, and
the braking distance will be adequate to meet all industry safety standards. The
carts are subject to a quarterly inspection by the Parks Department, and the
Parks Department will be the sole determinant as to whether or not a cart is
considered to be in top condition. The carts must be equipped with sand
bottles so the golfers are able to repair divots on the course. Any used
carts must be approved by the Officer in Charge.

All self-propelled carts and improvements shall be kept in good order and safe
condition, repair, and appearance and shall be immediately removed from the
premises when such equipment does not meet such requirements. Additional
self-propelled carts may be used with the approval of the Officer in Charge.




A minimum of twelve (12) rental golf hand carts shall be provided.

A minimum of twelve (12) golf club rental sets, including left-handed and right-
handed men's and women's sets, shall also be provided.

Driving range - Provide balls for rental, and daily pickup of driving range balls.

In the event the Officer in Charge, or person or persons he may duly designate
and appoint, notifies the concessionaire that in his sole discretion the use of self-
propelled golf carts at any given time would be detrimental to the golf course due
to weather, condition of the fairways, condition of the carts, etc., the
concessionaire shall not rent out said self-propelled golf carts.  Failure to abide
by the decision of the Officer in Charge or his representative shall automatically
result in a breach of contract.

Lessons and instructions on the game of golf taught at the golf course may be
personally taught by the concessionaire's golf professional or by another
declared professional designated and authorized by said concessionaire and
approved by the Officer in Charge.

The concessionaire shall maintain all equipment rented to the general public in a
safe and proper working condition.

All rental equipment not meeting safety requirements shall be removed from the
premises and, if needed, replaced by another in good working condition. In the
event of mechanical breakdown of the rental carts while in use, the
concessionaire shall make a refund in accordance with a schedule to be
approved by the Director of Finance. Whenever possible, however, the
concessionaire shall replace said cart with one in good working condition without
added cost to the user.

At no time shall the concessionaire sell or give away or permit the selling or
giving away of any alcoholic beverages, or allow any alcoholic beverages to be
consumed within the golf concession area, cart maintenance area, or parking lot.

The concessionaire shall confine his sales, rentals, and repairs to the golf
concession area; provided, however, that he shall place his carts and self-
propelled golf carts when not in use within the area designated by the Officer in
Charge, or his representative.

Golf equipment sales and golf lessons are optional activities which are not
required to be provided by this concession. An additional opportunity for revenue
by the concessionaire is the collection of balls left on the golf course by the
golfers after closing hours. Balls collected by the concessionaire will be the



property of the concessionaire for resale purposes or to be used as rental balls
for the driving range.

V. Disclaimer

The County of Maui makes no guaranties, representahons or warranties regarding
revenue or net income to be derived from the concession by the concessionaire.

The County shall not be liable or responsible for any golf course closures, interruptions
of play, reduction in, or loss of concession revenue or net income due to construction
activity or golf course maintenance. The County reserves the right to schedule and
proceed with golf course construction activity and maintenance during the term of the
contract. The County also reserves the right to close the course for special events.

The County shall not be liable or responsible for any golf course closures, interruptions
in play, reduction in, or loss of, concession revenue or net income due to causes or
events without the fault or negligence of the County. Such causes and events shall
include, but not be limited to, strikes, lockouts, acts of god, acts of government in either
its sovereign or contractual capacity, fires, floods, epidemics, quarantme restrictions,
and storms or other weather related conditions.

The County shall not be liable or responsible for any damage or loss to driving range
equipment or golf carts due to causes not involving the fault or negligence of the
County. Concessionaire shall be responsible for proper supervision of golf cart
operators so as to minimize damage or loss to golf carts and to the golf course.

VI. Other Provisions

1. Governing Laws

This RFP shall be bid in accordance with Chapters 102, 103, and 103D
Hawaii Revised Statutes, and corresponding Hawaii Administrative Rules.

2. Bid Deposit

All bid proposals must conform to Hawaii Revised Statutes, Section 102-6,
and must be accompanied by a deposit of legal tender, or a certificate of
deposit, cashier's check, or certified check on a bank that is insured by the
Federal Deposit Insurance Corporation in the amount of $2,500.00 plus
2% of the amount of the total lease rent exceeding $50,000.00. The total
lease rent is the monthly rent offered x 60 months. The bid deposit must
be payable at sight to the Director, or by a surety bond approved by the
Director in a penal sum of equal amount.

The aforementioned surety bond shall conform to the Hawaii Revised
Statutes, Section 102-8, and be executed to the Director as oblige, by the
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bidder as principal, and by any corporation organized for the purpose of
becoming surety on bonds, authorized under the faws of the United States
or of the State, if a foreign corporation; and under the laws of the State, if
a Hawaii corporation, as a surety in a penal sum of equal amount,
conditioned upon the bidder entering into the contract and furnishing
satisfactory security within ten (10) days after the award of within such
further time as the Director may allow.

If the bidder to whom the contract for the concession is awarded fails or
neglects to enter into the contract and/or fumish satisfactory security as
required by Hawaii Revised Statutes, Section 102-11 and Section 102-12, -
within ten (10) days after the award, the Director shall pay the amount of
the deposit into the County Treasury.

The proposal guarantee of all bidders shall be retumed after the execution
of the contract by the successful bidder, or if no contract is entered into,
after the expiration of sixty (60) days after the opening of the bids or after
the Director publishes another call for bids, whichever is sooner.

Upset Price:

Any bids less than the upset price of Twenty Three thousand dollars
($23,000.00) per month shall not be considered.

Execution of the Contract:

The successful bidder, hereinafter referred to as the “concessionaire,”
shall within ten (10) days after the award of the contract, or within such
further time as the Director of Finance may allow, enter into and execute a
Lease and Concession Agreement with the County of Maui for the lease of
the Waiehu Municipal Golf Course/Pro Shop concession to provide the
exclusive services contemplated for a period of five (5) years.

The County of Maui reserves the right to cancel the award of any contract
at any time prior to the signing of the Lease and Concession Agreement.

Description of the Premises:

The concessionaire may sell, rent, or repair golf equipment and other
golfing related accessories in the area set aside for concession purposes
at the Waiehu Municipal Golf Course Clubhouse, hereinafter referred to as
the "Golf Concession Area," which is located next to the ladies locker
room. The concessionaire may also utilize the area marked cart storage
for the storage of carts.



The concession premises covered by this contract is shown as the cross-
hatched area in Exhibit “A.”

No Discrimination:

During the performance of this contract, concessionaire shall not
discriminate against any employee or applicant for employment because
of race, color, religion, sex, or national origin; likewise, for treatment of the
employee during his employment. Notice setting forth the provisions of
the nondiscrimination clause shall be posted in conspicuous places by the
concessionaire. Noncompliance shall constitute a breach of contract
and/or declaration of ineligibility on future contracts with the County of
Maui.

Performance Bond:

At the signing of the Lease and Concession Agreement, the
concessionaire shall deposit with the Director of Finance legal tender, or a
certified or cashier's check, or a surety bond in an amount equal to two (2)
months minimum rental as security for the full and faithful performance of
the Lease and Concession Agreement by the concessionaire.

Alterations or improvements

The concessionaire shall not make any permanent alterations or
improvements to the concession area without obtaining prior written
consent of the Officer in Charge. Requests to make any permanent
alterations or improvements shall be in writing. It shall be accompanied by
plans and specifications of the proposed project, including cost estimates
thereof. All alterations and improvements shall be made at the expense
of, and maintained by the concessionaire and shall become the property
of the County of Maui upon completion.

Maintenance of Golf Concession Area:

The concessionaire shall be responsible for the reasonable and proper
care of the Golf Concession Area. He shall repair or cause to be repaired
any damages to said property caused by himself, his employees, agents,
guests or patrons, and he shall keep and maintain the area in a clean and
sanitary condition. The concessionaire shall also arrange his carts and
self-propelled golf carts in a neat and orderly fashion within the area as
provided for herein and whenever said carts are not in use. The
maintenance of the driving range shall be the responsibility of the County
of Maui. The concessionaire shall be responsible for the care and
maintenance of the hitting area and replacement of the matting. The
washing of the golf carts shall be performed in an area to be designated
by the Officer in Charge.
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10.

11.

12.

13.

14.

Utilities, Taxes, and Other Charges:

The concessionaire shall pay for all taxes, including real property taxes,
and other charges incurred or assessed against the operation of the
concession herein granted, including but not limited to the full cost of
telephone, water, refuse collection, and electricity charges. The
concessionaire shall defend, indemnify, and hold harmless the County of
Maui from and against any and all claims, losses, or causes of action
relating to such utilities, taxes, and other charges. Prior to being awarded
a contract, the concessionaire shall provide a State of Hawaii tax
clearance and an affidavit certifying that the concessionaire owes no
taxes, or money, or has any unfulfilled contractual obligations to any
Federal, State, or County government agency.

Compliance with Laws

The concessionaire shall observe and comply with all laws, statutes,
ordinances, and rules and regulations of the United States of America, the
State of Hawaii, the County of Maui, and any department or agency of the
above. Whenever his rental equipment and/or personnel are involved, the
concessionaire shall also be responsible in the enforcement of such laws,
statutes, ordinances, and rules and regulations.

The concessionaire shall furnish and install at his own expense any
equipment, materials, furniture, supplies, etc., required by him for the
proper operation of the concession. All placement and installation shall be
made only upon written approval of the Officer in Charge.

Hours of Operation:

The concessionaire shall open and operate said concession at all times
during the hours when the Waiehu Municipal Golf Course is open for
business.

Concession Payment:

Payment shall be made on the first day of each month to the Director of
Finance. Checks shall be made payable to the Director of Finance.
Delinquency of concession payments extending beyond a three month
period from the first due date shall constitute a breach of the Agreement,
and shall be grounds for termination of the Agreement by the County of
Maui. Monthly interest of 1/2% per month will be charged on any balance
due over 30 days.
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15.

16.

17.

18.

Subletting and Assighments:

The concessionaire shall not sublet or license the whole or any part of the
premises; nor assign, hypothecate, or mortgage the lease and concession
agreement, or any or all of its rights there under, without the prior written
approval of the County of Maui.

Indemnity:

The concessionaire shall so conduct his activities upon the premises so as
not to endanger any person lawfully thereon; and shall defend, indemnify,
save, and hold harmless the County of Maui and all of its officers, agents,
and employees from any and all claims for losses, injuries, damages, and
liabilities to persons or property occasioned wholly or in part by the acts or
omissions of the concessionaire, his agents, officers, employees, guests,
patrons, or any person or persons admitted to said premises, which said
premises are used by or under the control of the concessionaire.

Insurance:

The concessionaire shall procure, purchase, and maintain the following
insurance during the term of the Agreement:

a. Public liability insurance in an amount not less than $1,000,000
combined single limit for each occurrence.

b. Property damage insurance in an amount not less than $100,000.

C. Fire insurance in an amount equal to 100% of the replacement
value of the premises to be established by the insurance appraiser
and as approved by the Director of Finance.

Copies of said insurance policies shall be filed with the Director of
Finance. Each insurance policy shall contain a clause whereby the
insurance company shall agree to give written notice to the Finance
Director thirty (30) days prior to cancellation or alteration of said policy.
All expenses connected with the procuring of insurance shall be borne by
the concessionaire. Insurance policies shall name the County of Maui as
an additional insured for its own acts and/or omissions thereon.

Breach of Contract:

In the event of any breach of any of the terms or provisions of the Lease
and Concession Agreement, or failure for any reason on the part of the
concessionaire to perform under the terms and conditions of the
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19.

20.

21.

22.

23,

Agreement, the County of Maui shall have, in addition to any other
recourse, the right to terminate the Agreement; to enter and obtain pos-
session of the entire premises, to hold as security or remove and exclude
all property of the concessionaire there from, to remove and exclude any
and all persons from the premises, to assume full control and
management of the administration and operations of the golf course,
and/or to substitute a suitable operator of the golf course for the duration
of this contract, all without service of notice or resort to legal process and
without any legal liability on its part. In the event of a breach of contract
by the concessionaire the County of Maui shall be under no duty to
mitigate its damages caused by said breach.

Inspection by the County of Maui

The County of Maui shall have the right to make inspections at any
reasonable time and in any reasonable manner to insure compliance with
the Lease and Concession Agreement.

Surrender of Premises Upon Termination:

The concessionaire shall, upon demand and without court order,
peaceably deliver forthwith possession and control to the County of Maui
of the demised premises, including all improvements or additions thereto,
in good order and condition, reasonable wear and tear excepted, upon the

- termination of the Lease and Concession Agreement.

Term of Agreement:

The term of this contract will be from September 1, 2011 to August 31,
2016 unless otherwise terminated sooner as set forth herein. In addition,
this contract will allow for a potential two one (1) year extensions from
September 1, 2016 to August 31, 2018 upon mutual agreement of the
contractor and the County.

Severability:

If any term or provision of this contract is held invalid, the other terms or
provisions shall be not affected thereby. . If the application of the contract,
or any of its provisions, to any persons or circumstances is held invalid,
the application of the contract and its provisions to other persons or
circumstances shall not be affected thereby.

Pre Award Tax Clearance: An original or certified copy of a tax clearance
issued by the Hawaii State Department of Taxation (DOTAX) and the
Internal Revenue Service (IRS) is required prior to the awarding of the
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24.

contract. It is therefore requested that the tax clearance be submitted with
your sealed offer.

Final Payment Tax Clearance: The tax clearance submitted with your
invoice for final payment requires both the Hawaii State Department of
Taxation (DOTAX) and the Internal Revenue Service approvals. A copy of
a tax clearance certificate that bears an original green certified copy stamp
shall be acceptable for final payment. The period of validity for a tax
clearance used for final payment is two (2) months.
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Addendum #1

Invitation for Bid
Golf Cart, Pro Shop, Driving Range Concession
at the Waiehu Golf Course
Job No 10-11/P62

This addendum is hereby made a part of Job No. 10-11/62 for the Golf Cart, Pro Shop, Driving
Range Concession, and it shall amend the said documents in the following respects:

1. The bid opening is extended from June 1, 2011 until July 1, 2011 at 2:00 p.m.
FL-
Approval: Witso A Do B

DanilolF. Agsalog
Director of Finance

[ssued: May 19, 2011




"ot

Addendum #1.

Invitation for Bid
Golf Cart, Pro Shop, Driving Range Concession
at the Waiehu Golf Course
Job No 10-11/P62

This addendum is hereby made a part of Job No. 10-11/62 for the Golf Cart, Pro Shop, Driving
Range Concession, and it shall amend the said documents by adding the following provision:

1. The County of Maui reserves the right, with 90 days notice, to cancel the concession bid
if the golf course operations are privatized during the term of the contract. The
concessionaire agrees not to pursue the County for any financial or any other damages
which may occur due to this option.

Approval: W‘/\

Danilo F. Agsalog
Director of Finance

Issued: June 22, 2011
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OFFER FORM
IFB NO. 10-11/P§2
Director of Finance
County of Maui

Wailuku, Maui, HI. 96793
Dear Sir:

The undersigned bidder declares and certifies that he has thoroughly examined and Is
familiar with the Invitation to Bidders and the Specifications for the Golf Cart / Pro Shop
/ Driving range concession at the Waiehu Municipal Golf Course and that this proposal
is made without collusion with any other person, firm or corporation. The undersigned
further declares that he has read and fully understands the Disclaimer section of the
specifications and has factored these uncertainties into the bid. The undersigned
declares and certifies that he has noted the changes in this bid from the last one,
including the additional requirement of providing sand bottles on the carts, and
the change in the length of the contract.

The undersigned bidder bids a fixed rental of $ ’)—Z"; oo per month.

It is understood that the bid upset amount is $23,000.00 per month, and that all bids that
do not meet this minimum will be automatically rejected.

The undersigned bidder shall complete the price ceiling list below:

¢ v
Rental of self-propelled cart 262 B\, \D% C\\\:\H

Rental of golf clubs ZOO—? \?J\\«\u \Sd' Cuu\u \Mi% e%&“ﬁ

' o
Rentalof handgotfcart X492  \Blley °- Andes
Rental of gotf‘shoes 52 \%\fu\ﬁg

Rental of driving range balls per bucket ~ \ %> S’,( 21 oa\\s

Upon acceptance of this proposal by the Director of Finance, and the award by the
Director of Finance, the undersigned agrees to enter into and execute the contract
agreement and fumish a bond as required within ten (10) days after such notice of
award or within such further time as the Director of Finance may allow.

if the undersigned fails to enter into and execute the contract agreement and furnish a
bond as required by law within ten (10) days after notice of such award or within such
further time as the Director of Finance may allow, the Director of Finance may
determine that the bidder has abandoned the contract and there-upon forfeiture of the

T u
EAFuGil " OZ
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\l@l—k}u\v" CtO\g( EQJ\

security accompanying this proposal shall operate and the same become the property

of the County of Maui.
Attached please find:

Cash

Certificate of Deposit
Cashier's Check
Certified Check
Surety Bond

Lo Xan X an Wan W N

as required by the Specifications.
Q_,R ’ lly subm

LU
e Sgies
Name of Firm \ Signature of Bidder

21 e A Ko Ndee TS Reqo

Address of Firm gl 3+ Print of Type Name of Bidder

\-20) - 290D Worker  WManeser-
Telephone Number Print or Type Title of Bidd

(e 20~}
Date Signed

Hawaii State General Excise Tax License NumberV@©O'] \2,u -0\
Please specify type of organization: v

Individual Partnership Corporation
State of Incorporation:
Hawaii ____ . Other ____ Please Specify

e if corporation, please attach to this page your corporate seal, and also evidence
of the authority of this officer to submit a bid on behalf of the corporation. Such
authority must be in the form of a corporate resolution. Give also the names and

addresses of the other officers of the corporation.




DANILO F. AGSALOG
Director

ALAN M, ARAKAWA
Mayor

MARK R. WALKER
Depnuty Director

COUNTY OF MAUI

DEPARTMENT OF FINANCE
200 S. HIGH STREET
WAILUKU, MAUI, HAWAII 96793

April 15,2016

CERTIFIED MAIL/RETURN RECEIPT REQUESTED 7014 3490 0001 5493 2754

HAWAII GOLF EQUIPMENT AND SUPPLIES, LLC
DBA WAIEHU PRO SHOP

200 A Halewaiu Road

Wailuku, Hawaii 96793

Attn: Arthur J Rego, Member/Manager

SUBJECT: GOLF CART/PRO SHOP/DRIVING RANGE CONCESSION AT THE
WAIEHU MUNICIPAL GOLF COURSE
IFB NO. 10-11/P-62; CONTRACT NO. M1009

Dear Mr. Rego:

Pursuant to the Lease and Concession Agreement dated July 27, 2011, the Contract is
hereby extended for the first of two one-year options for the term commencing September 1,
2016 up to and including August 31, 2017. The Concessionaire shall pay the County a net
rental of TWENTY THREE THOUSAND AND NO/100 DOLLARS ($23,000.00) per month.

Please feel free to contact Guy Hironaka, Real Property Manager, at (808) 270-7725 or
guy.hironaka @ co.maui.hi.us should you have any questions regarding this matter.

Your prompt attention and assistance regarding this matter is greatly appreciated.

Sincerely,

Lo b o

QADANILO F. AGSALOG
Director of Finance

Enclosure

XC: Flle



CONFIRMATION OF CONCESSIONAIRE RENT
GOLF CART/PRO SHOP/DRIVING RANGE CONCESSION AT
WAIEHU MUNICIPAL GOLF COURSE
IFB NO 10-11/P-62; CONTRACT M1009
15T OF 2 CONTRACT EXTENSIONS

YEAR TERM RATE

1 09/01/2016 — 08/31/2017 $23,000.00 Per Month

DATE

g /o

CONC@EOA’:‘A.'?E

BY: ARTHUR J. REG
Member - Manag

. OX-12-(C
: ERINE M. CORDEIRO
Member - Manager
COUNTY OF MAUI
W -2l 1y

BY: DANILO F. AGSAYOG
Finance Director

APPROVED AS TO FORM AND LEGALITY:

Yy~ a/14 /16

BY/ JEFFREY UEOKA
Deffuty Corporation Counsel
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LICENSE AND CONCESSION AGREEMENT

THIS LICENSE AND CONCESSION AGREEMENT (" Agreement™) 1s made and cntcred
into by and between the COUNTY OF MAUT, a political subdivimion of the State of Hawan, whose
ahiress s 200 South High Street, Wajluku, Mavs, Hawan %793, heremafter referred to as the
“County”, and SAVORY PALATE HAWATI LIMITED LIABILITY COMPANY, a Hawan hmited
hahlity company, whose mailing address is Post Office Box BR(984, Pukalam, Maw, Hawan 56788,
herewnufler referred to as the "Concessionare™,

WITNESSEIU

[hat the County. for and in consideration o f the rent to be paid and of the tenns, covenants,
and conditsona set forth in tis Agreement, docs hereby demise and license unto Concessionaire, amd
Conessionaire docs hereby license and hire from County, for purposes of operating the food
concession at the Waichy Municipal Golf Course, Wailuku, Mawi, Hawanr, Tax Map Key No (23
3.2-003.027 ¢por ) (the “Premises™ as descnibed m that certan unrecorded “Inviation for Bids for
the Food and Liguor Cancession at the Waichu Murucipal Golf Course, Watluku, Maui, Hawan, [FB
No 11.14P71", which is antached hereto as Exhibyit "1™ and made a purt hereof, as follows:

A Seope of Concession. The Concessionaire will provide restsurant services including
the preparation and sale of food and hquor within the Premises  The Concessionaire will also he
permatied 10 operate a catenng business and/or vending machines within the Premises. In addition.
the Concessionaire may operate a food cart on the golf course premises, but may not install vending
machines anywhere outside the Premuses

8 Secunty.  The Concessionaire shall provide either 2 Secunty Deposit i the amount
of FIVE THOUSAND FOUR HUNDRED TWO DOLLARS 55,402 D01, which is equivalent 1o
W) (2) months of the monthly concession fee or shall file a good and sufficient Surcty Bond on
the form furmished by the County cond:tioned on the full and faithful performance of the Agreement.

which bond shail be m an amount cguivalent 1o TWO (2) months of the monmthly concessien fee.
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LICENSE AND CONCESSION AGREEMENT

Such bond shall by its terms inure Lo the henefit of the County. Surety bonds for performance must
camply with the requirements of Section 102-12, Hawaii Revised Statutes ("HRS").

C. Compensation. As compensation to the County for the nght of the Concessionaire
1o operate a food concession in accordance with the Scope of Work described in paragraph A above,
agrees [o pay mt sdvance, on the 1 day of cach and every month, TWO THOUSAND SEVEN
HUNDRED ONE AND NO/100 DOLLARS (32, 701.00) to the County of Maw, Department of
Finance, at County's address designated herein or as otherwise designated in writing by County 1o
Concessiohaire.

D. Term. The Term of the Agreement shall be FIVE (5) years, commencing on Julv 1,
2014 up w and including June 30, 2019, unless sooner terminated as hereinafter provided.

E. Temms and Conditions. The Concessionaire shall comply with the terms and
conditions contained within the "Invitation for Bids for the Food and Liquor Concession at the
Waichu Municipal Golf Course, Wailuku, Maw, Hawau, [FB No. 13-14/P71", attached hereto as
Exhibit *1" and the Covenants, Terms, and Conditions of this Agreement, which are attached hercto
as Exhibit *2". Additionally, Concessionaire shalt ensure that all employees handling food and
beverage must have a valid current food handler™s certificate issued by the State Department ol
Health. Concessionaire shall comply with all laws and regulations related to handling and sale of
liquor, including Chapter 281, HRS, and the rules of governing the sale of intoxicating liquor of the
County of Mau.

F. Standdands of Conduct Declaration. The Starsdards of Conduct Declaration of the
Concessionaire is attached hereto and is made a part of this Agreement.

G, Conflict. In the event of any conflict hetween or among this Agreement and other

documents that arc attached hereto or incorporated herein by reference or both, the lerms of Lhes

1S ]
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Agreement shall control first, the County's General Condittons (Exhibit “2") second, other
documenis prepared by the County third, and documents prepared or submiitted, ar both, by the
Concessionaire last.

H. Officer-in-Chagge. The Director of the Finance, or an authonzed representative, shall
be the Officer-in-Charge for all services provided heretn, and shall have the nght to aversee the
successful completion of Agreement requirements, including monitoring, coordinating and assessing
oncessionaire's performance and approving completed warkiservices with verification of same for
Concessionaire's invoices or requests for payment. The Officer-in-Charge also serves as the point
of contact for the Concessionaire from award to A greement completion.

IN WITNESS WHEREQF, the Parties execute this Agreement by their signatures, on the

dates below, o he effective as of the date of last signature hereto.

|[EXECUTION PAGES TO FOLLOW|
|THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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LICENSE AND CONCESSION AGREEMENT

CONCESSIONAIRE EXECUTION PAGE

[ hereby represent and warram! that | have the legal nght and authonty to execute this Agreement on

hehalf af the Concessianaire

CONCESSIONAIRE:

SAVORY PALATE HAWAIL LIMITEDR
LIABILITY COMPANY

By
;Stgn';ﬂurcl

fonng Linn  btunent Dans
4 7 (Pnnt Name)
1s Manaalr, bant Lraenrier
4 (Tube) *
Date MY 18, 2014

{THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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STATE OF ﬂvvuv )

M ) 55
ﬁ 'Yhm }
On s ISG day of % 20 I"’. hefore me personally appearcd
0 me pe known, who, heing by me duly swom or

5ﬁhﬂk{ﬂ n eurio Lo
i say that such person m:ccutcd the foregomg mstrument as the [ree uet and deed of such
peesan, amd 1l apphcable, m the capacsty shown, having been duly authorized w execute such

thstruement 10 such capacity.
IN WITNESS WHEREOF, | have hereunto set my hand and officaal seal.

‘lm.\"‘{:, : Wtiary Public, State of ~
i :;: ;;' ' Prnt Name _VMAC 5flaq £atrn
2N .uﬂ"'? ‘ My commission cxpires M 24 2016

NOTARY PUBLIC CERTIFICATION

Doc Date: % 14 2‘0{4 o Pages 1o

Tudictal

N Name:
atary Name Tune @fagu’ E4 19 Cireun o 0

ae.
Descriptran. M 144..4(_/
“illlll;,'
W N qcey ),
f" ...... &?

Nodary e
Signature M % '%m
Date ey |5, 14
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COUNTY EXECUTION PAGE

COUNTY OF MAL1

By_
ALANM ARAKAWA
fts Mayor
pae_____\Juute 71,20
=
,,_.——H@L

By__ ... ;
DANILOF. AGSALOG
ity Director of Finance

Dae AM 17 208

APPROVAL RFCOMMENDED:

b G

MARK R WALKER
Deputy Director, Department of Finance

[Jate u I ! m&

APPROVED AS TO FORM
AND LEGALITY:

Pk . -
& a’lt e —
Deputy Corporation {ounsel

W AL CEPTRAL T swreey funlale el D7 Terorempine wind

JUN 1 7 20%

Mate

4]
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NTATE OF HAWAIL )

b §8

COUNTY OF MALT }

On this [:ﬂ day of EEM , 20]4, before me personally appeared ALAN M.

ARAKAWA, to me personally known, who. being by me duly swom, did say that he is the Mayor
of the County of Maui. 2 political subdivision of the State of Hawai, and that the seal affixed to the
foregorng instrument is the lawful seal of the sard County of Maan, and that the sard instrument was
agned and sealed on behalf of said County of Maui pursuant to Section 7-5 1] and Section 9 1% ol
the {haner of the County of Mau, and the smd ALAN M. ARAKAWA acknowledged the sand
astruinent to be the free act and deed of said Cotinty of Maw

N WITNESS WHERECQF, [ huve hereunto set my hand and otficial seal.

. i*{s';.s' ESay A
‘AT ANV R Notary Public, State of Hawani

gﬁ'f g * 99 =
] f’; Yol . T 2 Print Name: MICHELLE L. SSTESAN
- .o :
,5,%, I My commission expires: i’! l{' ’ 5
NOTARY PUBLIC CERTIFICATION ’
Doc. Date: (y/ h ’}om # Pages qo
Notary Name: ) Judicial
otary Name MICHELLE L ESTEBAN Circut: anr A

Pl

s nption l “ e and Gm:i <51 2
sl an g,

) % "y,

.
t Syv ey,
F& awRY
,“'Q - Lﬁ" z

s89, -
RS EIRPLINN < -
, _:“. 2 P\f'&: ] :1 :f
Nt : R N FF
Notary % 2w g
Signature: i /1?'.'0 Spgmed
B i, et
[Yate: 1101y Bt e
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STATE OF HAWALL )
1 88,
COUNTY OF MAUI ]

On this [day of_ M 301 | before me uppeared DANILO F. AGSALOG, 1o me
personally known, who being by me duly sworm, did say that he is the Director of Finance of the
County of Maui, a political subdivision of the State of Hawaii, and that the scal affixed to the
foregoing instrument 13 the lawful seal of the said County of Maui, and that the sand instrument » as
signed and sealed on behalf of said County of Maut pursuant to Secton 9-13 of the Chaner of the
County of Maw; and the smid DANILO F AGSALOG acknowledged the saxd instrument to be the
free act and deed of sand County of Maw.

IN WITNESS WHEREOF, | have hereunto set my hand and official scal.
.l‘*’h “_"'! Né..‘n.
‘Q't'".'“ "..’4.6‘ %

{ I NOTARY: % s "
T pUBL | Notary Public, Stalc of Hawau
o L cmemEs gl
DS ot prirt Name: ___DANA AH NEE
".,’!w .-"
franer My commission expires; NDV 14 201
NOTARY PUBLIC CERTIFICATION
Doc. Date: AN 17 2N d Pages: A
\otary Name ludicial
DANA AH NEE Circuit hd
Dox. ‘ ,
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MY
LICENSE AND CONCESSION AGREEMENT

CONCESSIONAIRE'S STANDARDS OF CONDUCT DECLARATION

For the purposes of this declaration.

"Substantial interest” means an interest in a business or other undenaking which is sufficient
in fact 1o control, whether the interest 1s greater or less than filly per cenr (50%q).

“Fmplovee™ means any nominated, appotnted, or elected officer o employee of the County,
including members of boands, commussions, and commutices, and employees under contract
1o the County, but excluding members of the County Council (*County Couneil Members ™).

(m behalfl of SAVORY PALATE HAWAL LIMITED LIABILITY COMPANY, Concessionare,
the undersigned does declare an follows:

L

v

Concessionaire [ is ® is not a County Council Member or an Employee or a
business in which 4 County Council Member or an Employee has a substantial
nterest.

Concessionaire has not been represented or assisted personally i the matter by an
ndividual who has been an Employee of the County Jdepartment awanding this
Agreement within the preceding vear and who participated while so employed in the
matter with which the Agreement is directly concemed.

Concessionaire has not been asaisied or represented by a County Council Momber of
Employee for a fee or other compensation to obtain this Agreemoent and will not be
assisted of represented by a County Council Member or Employee for a fee or other
compensation in the pcffmmm of this Agreement, 1f the County Council Member
ar Employee has been involved im the dovelopment or award of the Agreement.

Concessionairg has not been represented on maiters related to this Agreemen, for a
fee or other consideration by an imdividual who, within the past twelve (12) months,
has heen an Employee, or in the case of the County Council, a County Councii
Member, and participated while an Employee or a County Council Member on
matters related to thes Agreement.

*Reomndcy b gy Huz'u'bméhu;h«waddﬂ-.kwmhﬂwuuwmmofnmnr;m
i $500, e Agrocrent may fof be searded unboss the Agreerwrst n rmde after compotitnie buddmg




M1017
LICENSE AND CONCESSION AGREEMENT

Concessionaire understands that the Agreement to which this document i sitached is voidable on
behalf of the County if this Agreemont was entered into in violation of any provision of Amticle I
of the Revised Charter of the County of Maui (“Code of Ethica™), including the provisions which arc
the source of the declarations above. Additionally, any foo, compensation, gift, or profit recerved
by any person as a result of a violation of the Code of Ethics may be recovered by the County

Concessionatre,

SAVORY PALATE HAWAI LIMITED
LEABILITY COMPANY

B‘y%;-”"“w

/ (Signaturc) .
fZ’onm} L!m I Du(:s

[Print Nume)

s _IASMAALY h%ﬁ% Draanrer
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_r
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INVITATION FOR BIDS

FOR THE

FOOD AND LIQUOR CONCESSION

AT THE

WAIEHU MUNICIPAL GOLF COURSE

WAILUKU, MAL), HAWAN

IFB NO 13-14/PTY

EXHIBIT "1*
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INVITATION TO BIDDERS
(FB NO. 13-14/P71

Seaked bids for the Food ard Liguar Concession at the Waiehy Golf Coursa, IFB No
12-14PT1 will be recerved upto 200 p m. on

March 20,2014

ang oub Cly opened therealter at the Depanment ol Fnance, Purchasing Cresion 2145
Wei's Street Sude 1028 Waiuky HI 86793

The concession will be awarded for a fve (5} year period beginming July 1, 2014 ano
ending June 30, 2019

Specifications and offer forms may be obtained al the Department of Fmance,
Purchasing Division, located at 2145 Watls Sireet (Wells Sirest Professioral Building)
Suite 104, Waruku, HI 96793 A Notce of Intent 1o submit a bid, and an Application to
bid are requ:red to te submdted no later than March 10, 2014 at 430 p.m

Mo bid mli be accepled unless accompanied bid secumy in mmdan? with 102-8.

Hawan Revised Slatules
M " —

DANILO F AGSALCC
Director of Finance

Maui News: Fabruary 21, 2014
Fabruary 23, 2014
Fabruary 25, 2014
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Notice of intention to Bid
For the Food snd Liquor Concession
at the Waishu Golf Course
Maui, Hawaii
IFB 1314/P74

Date

Mr DANILO F AGSALOG
Director of Finance
County o Maul

200 S High Straot
VWatiuku, HE 85793

Dear Sa

The undersigned intends 10 tvd for the Food ang Liguot Concession 3t the
Nasshu Goif Course, Mawi, Howan

Anached 3 the fylly completed Appbcation to Bt a8 "equwed under Section 1 of
ra Specficabons

Raspectvely subrmilted.

MName of Bidder

By

Authorized Signature

Titse

Tawphone

This Notice muat be Rled on or before:
March 10, 2014 at 4:30 p.m.
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QFFER FORM

l » -
Director of Finance
County of Maui
Waiuku, Maw, HI 98753

Dear Sir

'ne unaersignec bidder declares ard certhies tnat he has thoroughly exam:ned and 8
famdiar wiin the Imvitaton to Bidders and the Specfcanons for the Food and Lguor
Concession at the Waetu Goif Course and !hat ths propossl 18 made without colusicn
with any othet person fwm or cofporation  The yndersigned further dectares thal "e
has reag angd fully understands the Diaciaimar section of the specificat.ons that he has
inspected the facility. and that te han factored these unceramties o the b

The undersigned bidder bids a fixed rental of § per month.

1 is understood that the ted upset amount 5 $1,500.00 per month, and that ail bids that
do not meet this mankmum will be automatically rejected.

Upan acceptance of 18 progosal by the Dwrector of Finance and the award by the
Director of Finance. the yndersigned agrees 10 arter into and exscute the contract
agreement and frnish 8 bond as requared withn len (10) days after such notce cf
award of within such further tme as 1he Drector of Finance may aiiow

if the undersigned fails to enter into and execute the contract agreemeant ang furnish a
bond as required by law within tan {10} days after notice of such awarg or within such
turther time as the Director of Finance may allow. the Direcior of Finance may
vetermine that the tidder has abandoned the contract and thera-upon forfeilure of the
secunty accompanying this proposal shall ope rale and the same become the propenty
of the County of Maul

Aftached please find

i Cash

{ ; Cerfcate of Depos!t
i Cashwars Check

£ i Canified Chech

i i Suety Bond

as required by the Specificstions,
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respectfully submadted

Name ot Firm Signature of Bidder**
Address of Firm Print of Type Name of Bidder
Te.ephone Number Prnt or Type Title of Budder
Date Signed

Hawan State Gereral Excise Tax License Number

Pleasa spacy type of organization:

tnchividual Partnership Carporation _____
State of
Incorparation Hawsah

Other Pease Specty

b it corporation. please aftach Io this page your comporate seal and alsC eadence
af e authonty of thus officer 10 submat 3 bud on dehall of e corporation  Such

authordy must be in the ‘orm of 8 corporate resolution. Gve also ihe names
agdresses of the other officers of Ihe comaraton

EXHIBIT "1”
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SPECIFICATIONS

R {) ion of

Notce of Intention ta big attached hereto, must be filed by aach prospectve bidder with
the [hrector of Finance at the office of the Purehasing Division, County Bulding betore
4:30 p.m, on March 10, 2014

Each Bidder shall file. together with the Notce of Intent:on to 8. the Application ta B
attached nersto and marked Exhibit 8, answered in full and sworn to before a notary
prowding evidence of the following minimum quahtications

a Three years ful tme axperience in operating a restavrant, lood Loncession or
foodg catenng business.

b (ross sncoma of not less than $50.C00 a year dunrg that ihrea year pencd from
2peratng a restaurant. food concesson or ‘ood catenng business

¢ E ndence of andity 1o provese a minarum of $1C 000 iqud wormung captai or a
fem comymitment from a fmancai wsitution dong business in the State of Hawas
21 g loan of $10 000

To meet the above requirements, the scia propetor, or one or more of the panness iv a
partnership of join! venture, or ona or more of the officers «n a comporation, shasl meet
thm gquaificatons as fisted m items (a) and (b) above Saikd qualifications may nal be
mat by a corporation, pannership, joint venture. or individual merely by the employment
of a manager or person ‘o be ‘h immediate charge of the concession who has had the
requisite yaars and neome expenence.

Tha Dirsctor of F.nance reserves the nght 1o investigate the Inancial status,
gapenence, and records of aach bider. ard 1o require adational evidence and
mformation from any bidder  Should bidder fail to meel the qual ficatiens stated heremn
or ‘ad 1o submit the required Natice af intention to Bud. e Directer of F-nance may
refusa to recewe or consider any td subrmutted by such tidder

h.  Scope of Concasgion

The concessionaine will provide restaurant services ncludng the prepanton and sale
cf 100d and \quot with:n the concession ared  The concesuonsire wil alse be
permtied 10 cperate 3 catenng business andor vending machings withun the
roncesson aiea  In addiion, the concessiongire may cperate 8 food carl o the gol!
course premises, but may not irstall verding machines anywhers on 1he course  1tis
g rtention of the Caurty of Mauy to armil the soecific requrements ard the scope of
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ths Loncesson 10 aiow the concessionaine 1o operata with max:mym Baxdhty
Yarates not specihicatly addressed . this IFB such as the nenu staffing etc skhall be
Jetermired soledy by the concesswongime

The current concessionaire paid the County of Maul $1,.600.00 per month for the
last § yenrs.

. Disglaim

The County of Maw makes ne guarantes, rapresentations or warranties regarding
ravenue or net incame (o be denved from the conceasion by the concesswonare

The County shall not be liable or responsible fae any golf course closures, interruptions
of play reducion .n of i0gs of concession revanue or nat mcome due to congiruction
antivty of galf course martenance The Coumty reserves the right to schegu.e and
praceed with golf course construction activity and manienance dunng the term of e
contract  The County aso reserves the right 1O close the tourse for special events

The County shat ndt De hatle or responsibie for any loss of concesson revenue or net
eome due 10 Causes of events without the faull o neghgence of the County Sich
causas ang evenlts sNall nciude. but not be iruted to. strkes, DCckouts, acts of gog.
acts of government ¢ edher 15 sovereign of coNractudl Capacty landshges, fires
fioods. epidemics, quarantne restnctons and storms o other weathar (slated
rond:hons

Lipan tha stan of the contrac, the concassiona:re will assume résponsbitty for the
property on an as s basis, and will be responsitla for any repaqs or modifications in
order 10 masntain of 1o bring the facility up to standard or 10 comply with any and allaws
and regulations affecting the operation of the facility. The County raserves the right 12
maka repairs or perform maintenance at the ‘acility al ds discretion and subject to
buggetary constraints.

Inspaction of the facihty may be made by contacting Doug Myers, Waishu Golf
Course Superintandant, at 243-7402. Arrangomants should be made well in
advance, and any problems ccordwating a site inspaction shouid be diracted 1o Greg
King at 270.7488.

. Other Provisions

1 T Tl
Thes IFA shall be bid n accorance wth Chapters 107 Hawan Revised Statutes
ang Chagter 3 42 of the Mau: County Code

3

AN bid proposals must conform to Hawai Revised Statutes, Section 102-6 ang
mus! be accomparied by a deposit of legal tender, or a centiicate of Jepost,
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rashwer's check or certfied check 3r a bank 13t 8 nsured Sy ‘he Fegeral
Copostt tnsarance Corporation in the amwount of $2 50C 00 plus 2% of the
amount of e 1013l lease rent exceedng 350 000 OC  The total lease rent s the
~onrthiy rert offered x 80 months  The bid depost Mmust be payable at sight'c
tne Dreclor or by a surety bond approved by tha Drector n a penal sum of
equal amoumt

The aforementioned surety bond shall canform to the Mawas Rewised Statutes,
Section 102-8, ard be exaculed fo the Director as obligee, by the bidder as
principal and by any corporation organized for tha putpose of bacomeng surety
an bonds authorized under the laws of the United Statea or of tha Stata, ifa
foregn corperation; and under the laws of the State, Il a Hawan corparatior, as a8
surely In a penal sum of equal amount, conditioned upan the brdder entenng into
the contract and furrishing satisfactory security within ten {10) cays after the
award within such further time as tha Duector may afiow

if the bidoar la whom the Sontract for the concession 18 awarded fails or neglects
‘o ener into the contract andior furrish satsfactory secunty as raquired by
Hawar Revised Statutes Section 102-1% and Section 102-12. witun ten (10}
days after Ihe award. the Drrector shatt pay he amourt of the deposrt o the
County Treasury

The propcsal guarantes of 2!l Didders shall be returmed after ths axecution of The
contract Ly 'he successfui budaer. or ¢ no contract is entered into . after the axp-
ration of sonty (80) days after the opening cf the bias or after the Direcior
publishes another call for bids whchever s soaner

Hids less than the upset price of One Thousand Fiva Hundred Dollars
{$1.500.00) per month shall not be censidered

Execution of tha Contract:

The successful bidder. hereinafter referred 1o as the ‘concessionare,” shall
within ten (10} days after the award of the cortract, or within such funther tme as
the Directar of Finance may allow, enter inte and execute & Lrase and
Concession Agraamant with the County of Maut for the lease of the Waehu Goif
Course Food and Laguor Concession (o provade the exclusve sarvices
comemplated for a percd of fve {5) years

The County of Maui reserves the rignt 'o cancel the award of any contract at any
me pnor 1o the signng of tre Lease ard Concesswon Agreement

Qegcngtion of tre Premses:

The concession premises covered by thes cordract s shown n Ealubat <A°
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hg Cscnminaton

Dunng the parformance of this contract  concess-onaire shall aot Qiscrmnate
agamst any employee of appican! for smployment because of race coior
1ahginn sex of natonal ongin, ikewse [or traatmen' of the ampicyse during tis
employment  Notice setting forlh tha provisions of the nondisciminaton clause
snall ba posted i CONSPICUDUS Dlaces by 1he concessionaire  Noncompliance
shali corstitute a braach of contract andior declaration of nelgmiity on future
contracts with the County of Mauw

Performance Bond:

Al the signing of 1he Laasa and Concession Agreemaent, the concessioraire shall
daposit with the Director of Finance legal tender. or g certified or cashier's check,
ol 8 suraty bond in an amount equal 1o two {2) months rental as secunty for the
full and 'athful perfarmance of the Lease and Concession Agreement by the
SONCessonare

Alterations or Irnprovements

The concessionane shali not make ary parmansnt aReraNons or Mmprcyements
10 the concession anea without sblammg oror wrtten congent of the Cficer
Chnarge Requests 10 make any permanent alterabons of improvements shak be
N weng It shail be accompaned by plans and spechicabons of 1he propesed
project intiuding cost estmates theveo!  All alterations and improverrents 5*af
be made at the expense of. and mantained by the concessionare and shal
pecoma the prapedty of the County of Maw upon compiehon

Maintenance ang an of Conpes :

The concessionare shall at all times keep and maintain the prenuses,
equipmen! utensils, suppiies, and al areas used Dy tvm of assigned o kim in a
clean ang santary condmion in conformance with the requirernentsa of the State
Dapartment of Health and to the sabstactior of the officer in charge

I thea concassionare, after receiving written notce from the Director of Finance.
rads. within fiva [5) days after receiving such notice. to maintan, repair, ar clean-
up tha concession area as required, then the contract shall be deemed to have
baen hreached and the County shall have the nght to terminate the contract

The concessionaire shall be responsibla for the cost of maintenance ang regar
WOk (0 the concessian premises including the cosl of repaers or replacements
neca.se of damage 1o the CONTasSIoN Orermises Caused by mattious meschs!
vandassm or unlaaful entry  The concessionarg shail 940 be responsdie for
e cost of Al repair 40K 10 INe CONCESSTn Drem:ses Caused by fre from athin
o LOPCESSICT DIBMISes.

iies Taxes ang Other Charges
The concessionaire shatl pay for 8l laxes, including real property taxes, and
ather charges incurred or assessed agains! ine opemation of the concession
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'3

14,

heredn granted. including but not timited 1o the full cpet of telephore waler,
refuse collection, and sectncty charges The concessionave shat! defend,
:ngemnify. and hold harmiess tne County of Maui from and against any and all
claims, losses, or causes of action relating to such utilities, taxes, and other
charges. Pnor to being awarded a contract, the concessionaiia shall prowde a
State of Hawal: tax clearance and an atfadavit certifying that the concess:oraita
cwes NG taxes. or money. Of has any unfiled cortractual obhigations to any
Federal State. or County government agercy.

The cencessonawe shall observe and comply with al laws. stalutes ordwrances,
ard rues and reguiations of the United States of Amenca, the State of Hawai
the County of Maui, and sny departmant or agency of the above

Equpment

The concessionaire shall furnigh and install at his own expense any equipment,
matanalg, flumiture, supplies, atc . required by him for the proper operation of the
cancession. All placement and sngtaliation shall be made only upon wrtten
approval of the Officer 1n Charge

Gancession Payment,

Paymant shall be made on the first day of sach momh to *he Director of F nance
Checks shall be made paystie 12 the Direcior of Finance Deinquency of
I0NCESS:an payments exianding bayand a three morth penod from the first due
date shall constdute a breach of the Agreement, and sha# be groundas for
lerrnation o the Agreemant by the County of Mau:  Monthly interest of 12%
per month will be charged on any balance due over 30 dayy

Sublefting and Assignments:

The concessionaine shall not supiet or iicensa the whale or any part of the
premises, nor assign hypothecate, or martgage the ‘esse and concess:on
agreament, or arty or a!l of its rights thereunder, withou! the priar wnilen aporoval
of the County of Mau

indernndy

Te concessionaira shall so conduct his activities upon e premses so as not to
endanger any person lawfully thereon ard shall defend  ingemndy, save and
nodg harmiess the County ¢f Maw and all of s officers  agerts and empioyees
from any and ail claims for losses. inyjunes, damages and abdes ' persons of
property occasioned wholly of :n pan Oy 'he acts or omssions of the
concessionaire M agents, officers, empioyees, guesis, palrons, of any gersop
qr persons admittad 10 sawd premeses, which said prermises ars ysad 8y or under
the contrel of the concessionaire

Insurance:
The concessionare shall procure, purchase, and mantan the tallowing
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insurance dunng the term of the Agreemert

a Publc atiity insurance n an amount not less than §1 G20 000 for wwury
10 one DArson in one actident: and $1 000 000 for injury 10 more than one
PEISON N GAEe ACCIOan

b Froperty damage nNsurance in am amoun? not less than $100 JCC

¢ Fire insurance in an amount egual to 100% of the replacement vaiue of
the premises (o be established by the Insurance appraser and as
approved by the Directar of Finance.

Copies of sald insurance policies shafl be filed with the Director of Fanance
Eachnsurance policy shall contain a clause whareby the insurance company
shall agree 1o give written notice to the Finance [ractor thirty (30} days phior o
cancatlation or aiteration of said policy  All expenses connecled with the
grocunng of nsurance shall be borne by the concassionave Insurarce policies
shall namae the County of Maui as an additional nsured 'or s gwn acts andior
gmissong theféon

n Ine evenl of any braach of any of the temns of proveora of the Lease and
Concession Agreement, of failure for any reason on the pen of the
concessionane 10 perform under the tenms and conditions of the Agreement the
County of Mauwi shall have, i addtion to any other tecourse, the ngnt lo
terminate the Agreemert. ‘o enter and obtam possession of the entira premses,
1o hoid as secunty or remove and exclude all properly of tha concassionare
therafrom. t0 remove and exciuce any and all parsons 'rom the premises, 1o
asaumae fuil control and management of (he adrminisiration and operations of the
concession, and'or to substitute s suitable operator of the concession for the
duration of this cantract. all without sarvica of notice or resort to legal process
and without any iegal liability on s pan  In the event of a breach of contrac! by
the concessionaira the County of Maui shall be under no duty 19 mitigate its
camages caused by said breach

i 7 ,

Tre County of Mau: shail have the nght toc make inspections 3t ary reasonattie
e and 1N any reascrabie mannet 1o sure compiance with the Lease and
Loncesacn Agrsement

Sl f Preamy; : Taom

Tha concessiorare shall upon demand and withou! coun order, peacea’y
daliver forhwith possessicn and contro! 1o the Courty of Maui of the dersed
premises, sncluding 3l mprovements of additons themeto, ;m good order ang
conddion. reagonatia wear and tear excepted. upoen the termination of the Lease
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24

arg Concessan Agreement

T f

Te tarm of this contract wil be from July 1, 2014 to June 30, 2019 uriess

Sheryiae terrvrated soorer as set forth haren

Severabilty,

If any term or provis:op of this contract 18 heid iInvaiid the other terms or

provisions shall no! be affected thereby |If the apphcation of the contract. or any
of te pravisions, 1o any persons of circumstances s hald invald, the applicatien
of the contract and :ts provisions to other persons or ¢:reumstances shaill not be

affected thersby

mgmmm

All minerals . on or under the Premises and e nght on County's own
Mhaif of through persons authonzed by 4. 10 prospect for. mae and remove
suth minerais and 1o occupy and use S0 much of the surface of the groung as
may be required for ail purposes reasonably extendng 1o the mining and

removal of such munerals by any means whatsoaver

8 All surface and ground waters appurtenant 1o (he demised land and 'te
rghl on s own behal or through persons authonzed by it o capture, drvert of
mpound the same and 15 occupy and use S0 much of the Premises as may ce
requirad s the exerase cf ths nght reserved provded however, that as a
cendiion precedent 1¢ the exercise oy County of the nghts reserved in this
paragraph. just compensaton shall be pand to Concessionawe far any of

Curicessionaing's mprovements 'aken

Rights of way and egsements

Such rights of way and easements as County in its sole discretion may fram time
{o tima determine for ines, transmission facilibes and appurtenances for utilities.
alectricity, gas, telephone, pipes, water, sewers, dranage, flowage and
appurtenances therets, convayors of rock snd rock products and any ather
purposes, services and substances whatsoaver. including without Yrrutation
public access to the shoreline, over, across, under and through the Premises
including the nght to enter to construct, reconstruct. operate and maintain such
facihtes, provided that ! such reserved righ!s shall be reascnably exercised so
a3 10 cause the least practcabie interference with Concessoraire’s operabions.
provided, ‘unther that, n any such event County agrees that County shad
resione @t County's expoanse 37y smproyements made by Concessonare whch
ey damaged as a resylt of such entry 15 8 condi<n as near as practcable

Gre0f 10 Suck entry

Agceptance of Rent Not a Wawer

The accaptance of rant by County shall not be deemad 3 wawver of any breach
by Concessicnaire of any terr. covenant of condiion of this Agreement. nor of

EXHIBIT “1"
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<8

County 5 nght 10 re-enter tor breact of covenant ~or of County & 1t 1 cec g
and enforce a ‘orfeture far any such Dreact and tne fadfure of Tounty '3 58S
Lpon singt pedformance of any such 1erm covenart of CONAR  Of 10 Axercse
any optan reren corferred ¢ any one of more nstances shal not pe
SHNETUSd 38 3 wivB Of rEingust e of ary such term Zovenant cornddion ar
cphion

Gondition of the Premises.

Concessionare acknowledges that Concessionave 8 krowledgeable in
concession matters and that Concessionaie has mada all of the inspactions and
inveshgalons necessary or desiracls and has gccardingly dected lo lsase the
Prarnises on the basis set forth herein. Concessionaire has inspactad the
Pramisas and the current physical condiion thereo! and shall accapt the
Premises "ag ig” and in s condition a3 of the date of iris Agreement,
Concessionaire further acknowledges that County has made no representation
or warranty whather express gf imphed. with respect ¢ the ghyssca! cordilicn
state of rapair, design, quakty. durability, operation e firess for use of tne
Framises

Louoly Financra Montonng

‘Hhun ity (60) days after the clese of sach Fscal poar. Concessucna re shall Sie
ath the Deactor of France an ncome statement and & DRIANCe sheel oo lha
aperation of 1he concessson for the pnioe fiscal year  The -ncome statement shai
show detared operatng revenues of the concess.on. and all operating expenses
by type Fadure to file sad fnancial statements as 58! fonn henein shall
constitute 8 matenal oreach of this Agresredal and County may INeredpon
tesrunate this Agreement

No Use of Hazardous Materials

Concessionaire shail not use, generate. manufaciure, real, hanale, refine,
produce, stora, gischarge, release, dispose of or allow to axist on. within, under
or about the Pramises, any hagardous malerial, except 1n lull complance witk al
applicable hazardous materials laws Concessionare shall ndemnify and nald
County harmless from and against all clareg, logses, and habilites, ncluding
reasanable attorneys fees, incurred by County wh:ch may anse out of or be
attrbulable to Concessioname’s yse, gareranon, manufactura, treatment,
handling. refinng productor storege. discharge of 'elease of nazardous
matenals on witvn, urder ar about the Prermeses  Ths rdemrty shat sunveee
tra axpeatan termmanation ar assigrrert of ts Ageement

Anachments ang Encurbrances

CONCESSONAre sPall hot commi or su'ter any B2t o meglec! o orely N2
Fremsas or any mprovement (herecn, of the aslale M Concessonars in the
same, shatl pecome subject {0 any shtachment hen CnBrge of encumbirance
whatscever and shall indemnidy and hoid harmiess County f2om and agawst alf
attachments éns chyrges and encumbrances ard all esperses resuiting
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County's Lien

aunty shad have a fen on all the Suldings and improvernents ciaced =n e
Pramusas by Concassonaire. on all property xept or used on the Pramises.
whéthaer tha same 5 axernpl from execution oc not and on the rents of ab
improvamer:s and buiigings stuated on the Pramisas for all costs. attoinay's
taes, rent reserved, taxes and agsessments pad by County on behalt of
Corcessionaire ang for the payment of alf money as provided in this Agreement
10 ba paid by Concessiongire, and such lien shall continua until the amounts due
ara paid,

In case Caunty shalt, without substantial faylt on s pan, ba made a parny 1 any
htigation commeanced by or against Concass:onawe (other than condemaation
proceedings:, Concassiorame shall ard witl pay all co3's and expenses rcured
by or impased on County furthermore. Concessorare shall pay all tosts and
axpanses, ncluding reasongbie attornays lees, whah may be ncurred by of
B3 Dy County in enferting he covenants and agreerents of this Agresment ir
recovlr g posstession of the Fremises or i the cotecton of delinquent rental,
1axes ard any ard all other crarges

Fyng rg
Concess:onaire shali be sclely respors bie for the fuading of 18 improvements,
marterance acd operalion of the Prermises

Condemnation

It at any e durng the term of this Agreement, any port:on of the Prem:ses
should be condemned, or reguired for public purposes by the State of Hawaii of
the Unitad Statas, the rental shall be reduced in proponion o the value of the
parian of the Premises condemned. Concessionalre shall be entitled 1o receive
fram the congemning authonty the praparticnate vaive of Cancassionaira's
permanant impfovements so taken in the proportion thal ¢ bears to the
unexpiced tarm of this Agreement. Concessionave shalt not by reasen of the
cordemnaticn be entitled to any ciawm aganst County for condemnation o
naemn:ty for leasehcld -nterest and all compensation payvable er 1o be paig or or
on 3zccunt of the leasehaid interest by reasaon of the condemnaton shall be
payatie to and be the sole praperty of Courty Whars INe porton takan renders
he remander Jrsutatie for the use or uses ‘o wnih the Premises was
dermised, Concessionare shait ngve (he Jphon 19 surrencer 'ne Agreement ang
ve dschamged ang releved from gny further kab ity therelor

ot i Enter

~ounty and the agents of representatves thereo! shald have the nght ta entey
ang cross ary panon of the Premeses “or the surpose of performeng any pubic
or otfic @l duties. provided, however, in tha axercse of such nghts County shall
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"ot nterfere unreasonably wit Concessonare or Concess:orgre's Lse and
arnoyTent of (e Pramisas

Extension of Tuna

County may i1 1S sOle discretior 'or good cause shown alicw add Dna- tme
peyond tha ume or bmaes specrhied haren to Torcessiondre 0 whict to compiy
zhsereg and perform any of the lerns condilions and covendnts conianeg
nerein pravided, bowever, that thes pravis.on shall not be construed to permi:
any extansian of the aforesaid FIVE (5) year term of 1his Agresment.

Syrrender.

Concessionare shall, at the end of sard term or olher sooner tarmination of this
Agreement, geaceably defiver unto County possession cf tha Premises, together
with ali improvements existing or construcied theregn Furhenmera, upon 1ne
gxpiralion, ternnation or ravocabion of this Agreemenl, shouid Concessionaire
fal to remove any and all of Concessionare’'s personal proparty from thg
Premises. Counly may remove any and 3!l such personal property fram the
Pramsas and place saxd property in storage at the cost and exgerse of
Concessionaire and Concessionaie Joes hereby agree to pay ak cos's ang
axpanses for removal and storage of such personsi propeety

Concessionare, within tan {10) days alter notce from County. shall execule and
detver o Tounty, o recordatie form 3 statement cetiying n substance that i)
th:s Agreemeni represerts the entre agreement of County ano Concessionade
and is unmoc:fied and :n full force and effect, o* in Tull force and effect as
muditad, and stating the modifications, (1) the amount of the rental and the
amaunt of any security depcsil or prepaid rental, (») there has been no fransfer
of this Agreeament nor of Concassicnaina's interest thargin, and (iv) thare are not,
to Cancessionaire’s knowledge. any uncued delaults on the part of County and
ikat Concessionaira has noe righl of offisel. courterciaim of deducthon agamst
rant, or specifying such defaults, f any are claimed, logether with the amount of
any ateged offset, counterclaim or deducton  Fadura 1o deiiver the cemficale
within the ten {10) days shaill be conciuswe that (1) thes Agresmant is in fu!l force
and afect and nas not been madified excapt as may be represanted Yy County
and (u) there are no uncured gefaults in County s performancs and
Concess:onaire has no nght of ofset. ccuntesciaim or deduction against renta!,

No waver ¢ mogfication of this Agreement or of any Covenant songdmion, of
EmAauon contaned in ths Agreement shall be vald uness in wing and duiy
execuled by the party 10 De charged No svidence o ary waneet or moaficator
shal’ be oMered or recelved M eviCence N any PrOCeBXIrg. ArDIrANGN or 4ligahon
between the partes ansing oul of, or 3fecuing the rghts or gblgations of tha
partes 1o this Agreement uress suth waiver of modif.canhon 18 i wrting and
duly exacuted by ine pany 0 be chargeo  The pantes "urther agree thal the
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a8

4

41

42

43

44

45

Drav-S.0NS o s SACON My ~0t te waved axcect 3y et 1o arove

L ghfact
In the even! of confict between this Agreement and e rCorptrated dotuments.
e terms of this Agreement shall cortre:

igwan Low
Tms Agreement shall be construed in accordance with the taw of the State of
Hawan

Any nolice or demand that a party may or is requ:rad {o give to the other party to
s Agreemaent shal’ be in writing and gsven to such party, addressed to it at the
party's addreas provided on the first page of this Agreement or 19 such other
adgress as shall be cesignated by ane party in 2 wiiten rgice 10 the omher party.
Each such notice or demand shail be efective (a) f given by mail, hve (5) days
aftar such communication 1s deposited :r the mails with sl class postage
prepaid, adaressed as aforesand, ar ib) f grven by ary other means, wnen
delrvered at the address specified above

yediver of Jury Tngl
The parhes mutuaiy wave any and all nghts which edner of Iem may Rave 10
request @ jury tnal in any actor

Ng Parinership intended

i1 1% exprassly understood that County J088 not in any way of for any purpcse
pecome a partner of Concessionaire i» the conduct of s busingss or oMenwise
ot 9 joint ventuter or a member of a jpint enterpnse with Concass:oraire.

Provisions Are Covenants and Conditigns
Al provisions, whelher covenants or conditions, on the pant of Cancessionaire
shali be deermed 10 be both covenants ard condiions.

Ppragraph Headings.

The paragraph headings throughout this Agreement are for the convenience of
County ang Corcessionarre and are nat niended 12 2ongiree the ntent or
mean.ng ¢f ary of the crovigions thacpal

Eotre Agreement.

i~g Agreament contans the ertre agreement between the partes and shail as
of the effectrve Jate nered!, supersede all Sther agreements Detween the carbes
Tre pariies stpuiate that neither has made any recesertahon wih respect io
e sunect matter of this Agreemant axcept such ‘e0reseniabons as arne
speciically sel fortn hersin, ard each pary acknewedges 'ha! 'he party has
reled on the party’s own judgment in enlenng inio this Agreemen: The parnies
hetelp funher acknowledge thal any payments o1 représeniabions that may have

EXHIBIT 1" Page 16 of 21




44

48

43

50,

51

nerelcfcre been made Dy efther of them 10 the other are ¢f ne 8%¥ect and N3
nedher has el 2g thereon it connechon wih deatings with the othar

. i R z
L esnes ra

presents and warmants that Lesses a not .n ariears n payrmenrt o
taxas 1ents of cther chligatons to the County the State of Hawa of e Unrten
States of America.

No Residential Use.
Lesses, ifs agents. employees and inyvitees, shall not use the Pramises as a
terporary or permanent residence.

dusi c arcial
Lessea snall not use the Premiges for any industnal or commernial uses. Lasses
shall nol store or house on the Premisas any equigment, vehicles. or materials
not reisted to the stigpulated use of the Pramises

Any ang all Joods. wares. produce. equipmert and persanal propety of ary
und or descniolon that may be on the Fremises at aay tene dunng the termr f
g Agreemanlt regardiess of ownership of such propevty shail be at the scie
risk and nazrard of the Lessee and County shall not be hable or responsibie for
any 088 thereof or camage therelo cavsed by thefl vandahsm weather water,
pas defactive electnc winng. fire, or by any other cavse whatsocever

Apandopment and Termination.

i Lessee abandons or ceases o use he Premises tor a period of four (4) or
mare conseculve months, then all nghts granted hersunder to Legses shall
cepse and terminate and upon the termination harec! or abandonment or
rofyse as aforesaid, Lessee shall of 3O requested by County rermave from the
Preruses gl its buidings. improvemnents. equipment ang persoral property and
shall restore the ground to the like condidion in whick i was :mmed:ately hefore
the instaliation of such buidings, improvements anrd eQuipment In the evanrt
¢! abandonment or lemmmenation or cassaton of this Lease, Lessae shall prepare.
axecu'e and record an apprephate msirumeant of instrumrents lgrrmnating s
leasehold interest hereunder and remowng the cloud on tit'e Caused Ly this
Agreement | beng understood that any such abantonment lemmnancn 3
cossaton shad not afect or relsase any habity ¢f Leesee a1 such tme enst ng
ty 1easpn of treach of any of the terrs harao!

s, { r
The concessonare shall conduct tus operation in such A manper as 0 avod the
{11 creation, commission, or mainteranse of a nuisance on the premsas ar (2)
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causng f creaton of unusual or obieCHONate NOMES Of POXOLS SMOKE J35es
;apors ard pdors

$:gug ard Advensing

The corcess:onare shall fumsh install and mamian sgrs laung all pneas of
nems scid. Hours of operaticn must be posted Before instaflanen. all signs
must be approved :n writing as 10 approprialeress. size, design, ard [ccauen by
‘he officer in charge

No hawlung, solicitation or unauthorized sdverising shall bea made by the
concessionaire or his employees on or outside of the premises or en a public
acrdreas system.

The corcessionairs shall nol engage in any or have any form of advertising
withaul the pnor written approval of the officer in crarge

Qrepse Trap
The concess-onarre shall ba responsbke for clearing the grease rap 3t least
ance a weex

Howrs ¢t Operation

Tre concess-orare shad spen and oparate s CONCASI 0N 3 31 tames gurng
ma houts when the Wawehy Municipal Golf Course s open toy dusimess  Tha
utfce’ i charge may temporanly warve ths reguirement dunng goif tournaments
poOr weatner ¢f other conditions that temporarnly reduce usage of the focd
concessinn by the pubiic
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Exhibit 8

Apgplication to Bid
for the Food and Ligquor Concession

Waiehu Golf Courss
Maui, Hawsil

Stale of Hawan

Coaunty of Mauw

Having been first duly swomn and deposed the undersignad states that he has the
mmimum qualifications requited under Section 1 of the Specifications and that he is
tutrishing the follawing miformation as proof of s qualificatons

1 Name of Apphcam,

i Busiress Crgarzation’
Tl ndnaguat i 1 Comeraten '] Patrenstg

1 Princ pal Ofce Address’

4 It a Corporaton. answer the following

(a) wWhen mncorporated and whera:

0]  When authorized to do business in the State of Hawail.

ey Name of Offcers:

Presdert

Vice Presdent

Secretary

Treasyrer

QOthers
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it 3 Partnership. answer the following

a1 YWhere and when orgamzed

(%) Gensralor Limited Partnarship:

el When registered in the State of Hawan

ey Panners

Name Aderess sharg

Name of Ind ndual, or officeris), or partneris) and rumber of years of
experience n restaurant. food concession or food cataning business:

Names, locations, dates of operation of above business

Namg Address Dats

Gross Income from restaurant ‘cod concasson of food catering nusness from
‘ast year of operation

Submit evidence of apiity to provide a Tinanum of $10.000.00 in figuid warking

capital or a “rm commitment from a fnancial institution daing business in the
State of Hawarr for 8 loan of $10.00C 00
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St1ate of Bawan ¥
} 55>
County of Mau: H

on . batore me appeared ,
1o me personally known who baing by me guly sworn or afirmed did say that such
perapn’s) execated the foregoing nstrument as the free act and deed of such
persorisy agnd If apghcable n the capacibes shown having been duly authonsed ‘o
Gxeryls ST insTumerts in sush capacties

Pt Name:;

Notary Pubhc, State of Hawai

My commissror expires
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EXHIBIT "2~

COMENANTS, TERMS AND CONDITIONS

LAMNCESSIONAIRE. HEREIN COVENANTS  AND AGIRITES  WITH CDUNTY AN
| OLLOWS:

I. ACCEPTANCE OF RENT NOT A WAIVER. No pavment By Uuntessauinawre of recoipt
by County of 3 icsser amoynl than the rent reguared herein shall Do deemed 1o be other than
woawyepnt of the earliest ront amount due, nor skall any eeadorement of slatemernt on iny
sk ET A0V Rt Scowsnafyiryg SNy Chexk of pavmert as rent be Jeemed an sccond and
wafefasnen ard Uaary may 300em swch CReck or payment salhosd prenihie o Counn s
Fra Ty resreer the balance o wah reddd on pures 3Ry s hes noieds

te

TAXES, ASSESSMENTS, ETC. Concesvonamy shall pay ow casee to twe pasd. prinr m
Jelinquency, amy taves and assesaments, ol every descnphion, avsossed o satd Premises, o
any part thereof, angcluding any improvements thereom, peovedind, howeser. that with resped?
141 iy 9ssessnenl made under any bellerment or smprovement law which muy be pavable n
inslaliments, Coacessiongire shall be requaced 1o pay only stach installnvents, ragether with
imteress, as shaly beoome Jug and payable durng smd erm. W ithout bmi g e generality of
the foreging, Concesmunaites shyll dlse b responsible for the pavenent uf any Hawau
peawral oxcise tax for weecessor G oamposed upon the pavrnent ot all sumw by
Uoncessiomaire under this Agrecinen:  Cencessionaire shall rerigin cuttent 1y pay ment of b
taxes, rems. of other obhligabions (o the Lnited States, the State of Mawan or amv of o3
pottdeal subdiv i inchiading the Counts of Maw

3OLTILITY SERVICES. Uonieuonire shali pas. prior to Sebimguency  ail charpes tor
el sewar. a3, clxirceh telophane and DiRET services of utihiied wsedd by oo voraere
o e Premases durmg e torm of the Agmeement uniess otherwese oxpeessiy ageed o
w2Himg v Loty

4. NO RESIDENTIAL USE, Comesacnmire, (15 agents, employees and ims wees, shatl ool we
the Premises as temporary of permanenl residence. Concessiomare shiall mod perrnit or atlow
any person se live on the Premuses,

£ INDEMNIFICATION AND DEFENSE, Concessionaite shall defend, snderndy and hotd
karmless the Courity, the {ounty '« department and their Zizectors, emplesees and agents Jrom
and against all tokabin, boss, &amage oo and expense, oschabiog all attormeys’ ey and
woses, and afl claiets, susts ad demands therefor, arosing out oF oF @ CoDCT B0 1oy gty
G rTassions of the Concevmnaine or the CDICESSINGET » emploryeey. olboers, agents of
AIDCOCITICEORS afde? Py Agregmert  The Drostsions of Sy Paragreph chall eetan o full
force and effect motwrthuanding the oxparulaon vr earls termanaton of thes Agreoment Tor am
TR

o. COST OF LITIGATION, [n case the Counn shall, aithow ansy Tault on s part, bhe made a
arty 0 ATy Lhigatn csemmeneed by or apamid the Concossaionsre i conpection with thie
Apreement. e Concesseonaite Jwll may an oot and sapense mwaried by of mpased on the
Coumly, including floiness fees

T ASSUMPTION OF RISK AND LIABILITY. Concessiomiire, as o mageial pan of the

censideration 1o County fof thiv Agreemen, does hereby assume ali zisk o8 Sy injue,
wrshgfal dewth and-or propeey Jamage, tusiness pferapian of soofomec less cusasoned
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P any Focident. Nie, o0 susance made of suflered on the Premuser. and heretry wirves am
arad 30 clams apamst the Counhy A mverton, property, volghes, approscd (RpProvernents
and equepment of Concesssonaire shall e kept. placed of stlored o the sole nsk ol
Croncessionare. and County shail noe be responsible oc lable o any damage thersto or loss
v thedt thercolf, nhading subregateon clainta by Concessionane's v e CuTiers

TAS ST CONDITION  County has oot risade and shall not make, any represcnianan ar
warrnty. impiied or otherwise, with respect to the condition of the Premises. mcluding but
not timitzd to 13k any express of amiplied worranty of merchartatniny or fitness {or ans
partwalar parpose or thh any dangeroas or defective comdition exnnieyg amin 1he Premises
wogther of not such sondiand we hkpows to County or eessonably Jidoserable By
Confessorane U onceswonaine woepts the Premmuses sn & completely "o 17 comdition, with
rall sssumptron of the maba . aned Coreguences of sueh Comdiz e

VERMINATION. Courty reserves the DEmt in 03 3ok dasretion o adermup o camked
vperation of the Agreement Uoae Comvessonaurs shall bear all evpeniey or losses v 2all and
shall oot wake o adhow to b laken any action for damages agansd the Uounty Should the
owrty Jeittrene thel o nvural dsaster of civil deferme emetgency enshe 1 ReCEssary
ierrusiate the Agreement. the Agreement wisl termunate withaut any habduy ta the County. In
ithe case of pon-pavement ol the Agreement compeasation, Upunty roserves e neht 1o
termate he Agreement wih wrinen aotce of the termination and she basis ol e
wrmmation and shall have the right 10 remove the Concessionuire, with or  withou
praceedings, 48 hours after the receipd of the motice by the Comvossionare, without any
habdity to the Coumty or s officials. employees, or agents for Jamage 1 or Foss of ans
rropery Felunging Lo the Uomessionaire of o the business ol Uw Cuneesmonsire, The
Cownty thatl have the rght to awand the concession to anather imbisbdual ar entizy tor such
Hme emAiEAg v the rerm of the Agreement or after the emd of the rerme ol iie Agreement
il W0 pederve the rent therelore, holding the Cancessionare hable bor any defiondy @ the
el it wnger the Agrpornond

LIENS. Comcevsionaine dhall ol comirat on walfer am act of neglect whereby the Fremises
o ATy part thersod, of the svlate of Coiwessionaine 1p the same, shall become suber? 1o amy
stachment. judgment, lien, chazge, or cnoambrance thereafies colloctvely calied "oen',
whatsoever  Inthe event That any | en shall sttach 10 or encambes the Premeses, or of an
apphicatien far & Lien is filed 1 any count of competenst jursdicton, oncessionae shall
bond against wr discharge the same within 1en ¢ 1) Jdavs after weiner peguest By Coceny
LVoncessionaire shall sdemnity and hold harmiess tHw Cownty Innn and  agamngt all
sttuchments, liens, charges and encambrances and atf exgenses resulting theeefram. inctuding
atorneys’ foes

RULES AND REGULATHINS.  ousty f25erves he nght, fovm e o lne. 1o atopt
rrgsinable Ades aned reguiMtai pertaimng G CODCoSSONare's wit of e Premses. which
nips amd regulabions shall te Pinding wpen Comdsamonane el solicd derref o
Conessendre bor enlorcemment o sl rafes amd regulations. iF 1o Cesaty shiadl mae 338
reredas wn thes Vreement and sns ot rerredies aiiowed by faw

ALTERATIONS AND FIXES IMPROVEMENTS. (oncossgnanc chall v w0 ane bme
uring the 1orm alter. oIt place, maintam o matall on the Promses any =alding,
“trugtens of cmproverhenl of any kaend of deserption except with the pioe weillen approval of
Ceunty and upon those condittons the UsunTy may mpose. unicss othersese provided sa this
Agreement Coungsy shall retam nwnerchip of ail impeovements of whatever bind oo satune
bucpted an the Presstaes ior iy, of onihe commencement date ol this Agreemnent, excluding
those improvementy, of any, vonsttuctest Py Concessionaire during e form of ths Agresment
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provided that at the end of 1his Agreerment, any such dnprovesnents shafl e the property of
the L ounty

13, REPAIR AND MAINTENANCE. Concessiongire shall at its own sspense a1 3 fimes
Juring ibe term of shis Agneernem, substantially repair and maistain, and keep i
improvernems now o¢ hercafter Bailt o0 made un e Pramises n pood and sale reparr. arder,
and condinan., reasonible wear amd tear excepred

14, SANITATION, Concessionaire shall keep the Premises and improvements 1 & il

clean sanitary and orderly cendition. Concessinnaire shali heep and maintan the adjomeng

areas within a radius of thitty ¢} feet i 3 clean and sanilary manner and shall he
respunsile for provading 3 minimum of twe (2) garbage and refuse containess withis wach
thirty 130 fout asea. Concessionaire shall, a1 its own cost and expense, engage and supervise
tampetenl extenminniors to control vermin and pests a3 ofen as s weeessary Swch
extermination services shall be supplied n all areas wiere fowd i siored, prepared, or

dtspensed. The County reserves the rght W enter the Premxes at al) repsanable tmes. for e

purpose of inspecting e Premises in the event an inspection by the County reveals that 1he

Premises is rol used in a safe, samtary, v otherwise sanslaclory opersting condition. 1w

Uoncessionare, epon being so informed by written notice from the County 1o correet e

condition, shall promprly procoed w correct the comdition 10 the satisfaction of the County . 1t

wethin o (21 cadendar days futlowing the date of the notice, or within additional tine 33 1he

County may aflow, the Concessionatre has not substanoally complied with the provisions of

such notice, the County shall then have the right 1o rémedy the condilion sl the expense of the

Conuassumaire, and the Cincessioname siabl prompily reimburse the County for any sl sl

candy ineurred thereot

15. WASTE aND UNLAWFLL, IMPROPER OR OFFENSIVE USE OF PREMISES,
Contessmsire shali pot commit, sutfer, or permit to be commutted ahy »aste o fdisance. or
untawful. :mproper or offensive use of the Premises, or any part theeeo!, nor. withow the
proe writien consent of County, cut down, remaove ot Jestroy, or satfer to be cut down,
remosed and destioved, any trees aow grawing on the Premises. Concessinnaire shail rot
aliw 1he Prewrnses to become unduly eroded or subject 1o any marerial increase i weeds or
litter. and Concessionaire shall make reasonable offons o prevens or coreect sama.

1)

POLLLTION CONTROL., If during the performance of this Agretenent, the
Cuncessionnite encounters a “release” or a “threatened reledse™ uf 4 reportable quantity of 4
“hazardous substance,” “pollstant,” or “contarwnant” as those lerms are defined in sectian
12801, HRS, rhe Coneessionsire shall immediately rotiih the County and all other
appeupriake siate, vounty, or Tederal agencies as tequired by faw  The Conrcessonaire shail
ke all necessary actions, including stopping work, W avoid casrsing, cortnbuting to, us
minking worse a release of a hazardms substence. pollutant, or conlaminant. ard <t
prompely obey any ardees the Environmental Prefection Agenacy of the stie Department o
Health sasues i respunse [u the release. In the event thore i§ an ensing cease-wors period,
and the County determines that rhes Agreernent reguires an adjustment of the time for
performance. the Agregment shall be modslied i wnting according!y.

17. RIGHTS OF WAY AND EASEMENTS. Counry reserves the maht to issue nghis of wiy
amd cascrnents for lines, rensmission faerhitios and appunienances fur wiilines, electriviy, pas,
lclephooe, ppes, water. sewers, dramage, flowage, amd any other purpeses swhatsoever,
wirhuut bmitation, incluting the tight to enter the Premascs Lo construct, fecunsin, operale
and maindain such facilities, provided tkat alt such reserved rights shall Se reasonably
exercived 50 2s (o cause she leust practicable imtorference with Cuncessionaire’s operatons,
provided turther. that. i any such event. any improvements nade by Concesswenire
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damaged 1 2 rosurt oY such emtry iRal Be revtored 10 8 oot et a8 prRChoatis reo e
- T
TR e el

I ACOESS 1O INFORMATION.  Concesuenire shatl proside Cownts avh remorable
waray o {oncessinnare s records and inbormation selatiee 1 e e of he Promces. s
Jeemed mevgusary 1 the pudgment of County

19 INSTRANCE. l'hmng the term of this .-\gtm:menl. L oncessavesare shall rodartain a6t atb)
Wites v ocgine to be mamtained commercial general labality  owurance coverage for
Uomesvangre and s employees, The insurance poliies shall de ssued by 2 company o
cetrtparties althor zesd 1o do business in Blawail and approved by e Cosndy, with combined
strgze Dty of ONE MELLION DOFLARS 181,000,000 per ovcuprence and THREE
MILL3ON (WOLLARS (S3.000.000F n the aggregsle, of such prenfet amount s may be
required rotm time ta time by the Connty. N0 such matersl change or reduction muy be mach
withont approvad Tromn the Coanty Prior o The commencenset of they Agreement,
ot esnionare <kall provide the Counly with & cendate of -nswrixe  Thereatier, prior 10
the espoalion of vach pidscy peiwad the ivsursme vitfers fod omeessionaire shall provade
the Usuanty wath certificases of -nsurance evidenuing the lareguoong conctage A provisions.
The Lo reserves the night to reguest and recene 1 vefified wipy ol the polioes Soch
cernliomes o nsurance aRad name the Coantv g adds? onal ared o sball comzm the
raPrwing dalements

howdd ane of the policies Sescaibed horman he Caiwelied belore
the evperatnm Gaté thetev! e shall be dolivernd to the
L eunty, Department of Corporateon Coursed. Bk Managewent
Davvon, 200 Sowh MHigh Straet. Wasduke, Hawan 96798 n
wiondarde with podicy proviaens Ty agcamor  oncudes
veserigge bor the cability 1isemed by the maured ander the
‘greement behween the insured and the Cunnty of Maui fred

[snsert Eflectivg Date] ™

oy agreed that any nsunance matnraied by the Counre ol
“ani will apply 1n escess b, and sot contrbiute with, nsurnce
arovided by shis pofivy

Uepwessionmre shall also carry workers' wompensaboniemploser’s linhilily insumince for
Ursrs o85HONBINE s ernplovees in e amwands rguired by applivable law

Farhare tis maintingn e necessary msuranee in accordisne with 1he provssuns set hoeth herem
Aal conshiiule a mudenal breacn of this Apreement aid the (Cousty shalf shereafler have the
el purong remedies for such breach and or immediate wermmnation of s Agicement

26 CONDEMNATHIN. IV a1 amy time 2uning the term of Ty Agisemment 3oy portan of the
Proproses shoudd e condemned of 1oquired fan publa purpeses by the Siate o Hawan o hw
Ponnd States, Concosssonae skl be entidbed W receine fhoem the Condemmng st the
Pepeortporate valoe o CORCESEISGRITE § POTMAne nl  MPoaomsents v 1REn 0 Te DO otanh
hal o POArs 10 U aeanlnd teme of thiy Agreemen!, peonsaded chal Comorsoomarr mas. 0
fe alerralvee, fremove amd Tl e UORE buBRie v IMEEet ety b 1he pemm s .
Premosgsy womred By Concesstonant Congessionare shatl 8 5 pagson of e
corsdemeatice be ofcled 0 any Claim aZaest Coanty 1OF condemtabon oF indeets Sor s
snkeren i thay Agreemient 4nd 25 coempernad lon 2as able of to e pand For ot on socount of this
hgreermnenl e reason of the condemnalion, ouweept 4 atoresand a o ConctIsenare s
iapnrements, hall B payanle tooand be the sole groperts of Coapty . Witee the partion

: 4
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tahen penders the remainder unsaitable for the use or uses authorized under this Agrezment,
Corgesstonaire shall have she option 1o suerender this Agreement and he discharged and
relieved from any funher bability therefors proveded that Concessionaine may remove Lhe
permancm improvemnents censtructed, erected and placed by it within such reasonable period
45 may be atlowed by County. The foregoing right nf County shall noe be exclusive of any
ather 1o which County may he entitled by o

21. COUNTY'S LIER. County shall have a lien on alt the buitdings and improvements placed
ity the Premses by Concessionaire, unt all propeity kept or used an the Pretnises, whether the
54 15 enempl from execubion or Aot, and an the Premises, whether the same i exernpt from
execulion or A, and on the rents of all enpeovements and busldings stunted un the Presises
for all costs, altorneys” fees. rent reserved. Laxes. and assessments paid by County an behalf
of Concessionaire and for the payment of all money as provided in this Agreement lo he paid
by Concessionaire, and such lien shall continue until the amouns are paid

11, ASSIGNMENT AND HYPOTHECATION. Concessionsire shall m transfor, assign,

sublet, mongage nr permiit any other person (o vucugy oF use e Premses or any purtien

theren!. or rassler, iy pothecite. or assign this Agreement or any nterest therein. voluntarily
uE Py operalion of law, withow the prior written approval of the Directer of Finance, end any
transler or assignment sa made in vielstion of this provision shall be nult and void

23, RELATIONSHIP OF PARTIES: INDEPENDENT CONTRACTOR STATLS AND

RESPFONSIBILITIES, INCLUDING TAX RESPONSIBILITIES,

% I Concessipnaire is deemed 1o he an “independent contractur,” The Concesvumnre
ard the Concessionaire’'s employees and agents are not by reason of this Agreemest,
seems, employees or jomt venture of or with the Coumly for ary purpose, and the
Congissionare and the Concessioniire™s employees and agents shall il be entitied to
clemy wor receive drom the Counly any vacalion, sick feave, retiremeni. workers’
compensatiun, unemplovment nsurance, of other benells provided to the Couwnty
employees.

b The Concessionaine intentonatly, volumlanly, and knowingly assumes the sole and entere
habiliy te e Concessioname's employees ad ageats, and to any individual nol u pany
w0 this Agreement. for all loss, damage, ur injury caused by the Concessionaire, or the
Concessicrasre’s employees of spents i the course of their employment.

¢ The Concessionaice shall be responsible for peymem of all appiicahie fedentl, suile, an
county taxes amd fees which may hecome Jue and owing by the Concessiondire by 1eason
ol this Agreement, sncloding hut ol litnted W () invome faxes, (i) emplovrnen related
fees, assessments. amd taxes and (ind gerteral exngise taxes Linless provided otherwise by
agreement between the panied. the Concessionaire also 1s nesponsible for obtainmg atl
lienses, permits, and cenificates thut may be required i onder 10 perform this
Agreement.

d. The Concessionaire shall ubtain o genersl excise lax license from the Department of
Taxation, Siate of Hawah, in awcordance with Section 237-9, HRS, and shall comply with
all requirements thereof, The Uoncessio naire shall oblain a tax clearnce certificate with
all requirements thereol The Concessionaire shall odain o 1ax clearance certificace froin
the iNrecior of Taxation. State of Hiwaii, showing shat afl delinguent taxes, of any, Jevied
of accrued under Stme Jaw aganst e Concessionmre have heen puid and submir the
same ¢ the County prior 10 the commuenaement uf this Agreement.

¢ The {foncessionaice is sespensible for sevunng all eployee-related insurance coverape
fior the Concessionaire and Hy Concessionwire’s employvees and agents that o ur may he
reguired By Law, amd for parmem ul all prermums. costs, sud other abilities assovsaes]
with wecuring the insurance coveraye.

h
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{ Vhe Cancesstonaire shall oblain a certifi cate of campliance issued by Lhe Department ot
Labor and Indusirial Relations, State of Hawan. in accordance with section 1030-310,
HRS, et soctwms 3172117, HAR, that js current within six months of the date of
BT T

£ The Concessionaire shalt oheain a certificate of good standing 1sswed by the Department
ol Commerce and Consumer Affaies, State of Hawaii, in accordance with section 1¢3D-
ik, HRS, and sechen 1.]33-112, HAR, that is corrent within six momths of the dage ol
ssURnce

h. In licu of Ihe above cestificates tfrom twe Deparisent of Taxapon, | abor and [nduscrial
Relations, and Commeree and Consumesr Affairs. the Concesswosaire may submit proof
of compliance through the State Procurernent Office’s designated certification process.

[
b

SURRENUDER OF PREMISES. At Ihe oxpintion. revocation, cancellation of 1ermsnation
ot this Agreement. Concessionare shall peaceably surrender the Premises, wgether will ail
improvements existing or constructed therean, unless provided otherwise. On or before the
last day of the ferm or 1he sooner ermination thereot, Concessionaire, 1f not then (I detauit,
shgll remwve all irade [istures, operating equipmem and other personal propesmy of
Cuncessionaire from e Premses snd repair any damage occasianed by dany such removal.
Property niot so removed shail be deemed abardoned by Concessiomaire.

"~
A

TERMINATION, I Convessioniire becsomes hankrupt, Josolves, becomes mactive, o
abandons the Premises far a period of fowr (4) consecutive months, ur if 1his Agreement and
ike Premises shall be attached or otherwise 1aken by operation of las, or if any assignimeni be
made of Cencessionaire’s prapersy for the beaefit of creditors, or shall fail 1 observe and
petformn any of the cowenants, obligations. rules, repulntions, provistons, terms  and
comditions, and such fatlure shall contirue for o period of more than thary (30 days after
delivery by County of a written notice of swh breach or default. by personal service,
regestered misil o certified masth v Cuncessiomanre at Concessioaaire’s tast known address, all
rights granted hercursder to Concessionawe shall cease and this Agreement shall lerninate
withoul prejudice (o any other remedy or right of action for arrears of rent ar damages or tor
any preceding wre aaber breach or Ageeement; and in the event of soch termumation, ail
butidings and improvements Lhere on shall remain and become the propesty of County.

6. COVENANT AGAINST DISCRIMINATION, The use and cnjovment of e Premses
shall mot be i supipert of avy polecy which discrinznates against anvone based apon race,
sex, sesual oeiemtation, age. rehigion, culor, anceary, nationsl origin, dissbility. marital status,
amest and coun record, assignment of income Jor child suppent obligations and Mational
Cruird paetivipasd i

27. ADA COMPLIANCE, County makes no represerlations of warmentics, cxpresa ar inglivd,
as 0 the Preniises of any existing improvements thereen, regarding complianes sath the
Americans wah Disabulities Act of 1990 1"AlA"Y 22 LSC §§12101-12213 (20000,
Concessionaire shall be responsible for complymg with the ADA and Concessiename shall
defend, indemnify and hoid harmbess County aganst any and all claims regsrding non-
complianee with any requiremnent of the ADA. AN tusis relsling 10 any reguired
i pravements or modifications to e Premses, asd any exisding smprovements thereea, shall
be boenme by Concessionare.  Notwithstandime any other provision of this Agreement t the
vontrary, any improvements t¢ the Premises constructed by Concessionaire shall be n
coripliance with rthe ARA

I8 COMPLIANCE WITH LAWS, Concesstonaire shall compty with all federal, staze, and
county laws penaining to the Premises and sctivisies condiscied on e Premases, now 1 lomce
or which may hetetnarter e 1 force

Mgy = U
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19 GOVERNSING LAW. Phe vabudiy of s Agreeownd and amy of i 100 o Fron iions, 53
weth a3 U ngins and danee of the parties to thas Agooment uhall e povernsd By e oas of
e Siate of plawan. Any altuoR 3 lew O 0 oty 1 onforee of mberptet e pron atuons of
thit Agreetwnt shail be brought ;2 State court of competem jansdn o i W aifuki, Maud
Vawai

30. GENDER  [he use of any gencer shall mclude all genders. and of there he more than one
L anvessnsdsre ar County, then all waords used 0 the stnpular shall extend 10 and inciude the
plural

3L PARAGRAFH HEADINGS.  hw poragraph Sendings throughost this Agreement are fir
ihe cumvenence of County snd Concessionure and ste Aot satemied 1 construe the svent «
sty sl any of tle provisions theread

32 TIME (F THE ESSENCE. Time s uf the essence ul this Ageeement and ai! of the werms.

pravisions, covenants. and corsditions hereof

30 NOTICES. Any writlén nolice regqured 10 Be given Dy a party (o thes Agreement shall be 1)
detivored personally. or 1) sent By United States Birvt clans matl postage pregand  Notice
reguirest to De e 7o the County shall be semt o

Priscurement U er
Denarmert of Fiooance

ety wf Mans

el Sonah Hagh Street
Woailtka Maus. Hawan 9791

Sieteoe S0 the doniessionaire shail be send W the Concossonaire’ s sddress s sndicated o s
ApreemeM. A notice shall be deemed to have been recervied Uwee i 31 Jas s after maihing or 11
the e of actual receipt, whechever 15 eather  The Concessaonaire s tesponsibie tor
nobfyang the County in wriimg of any change of addres

J4 ASSINTANCE OF LEGAL COUNSEL. 7The Parties represend asd certaly 10 each orher
bt they Bave been advized to scek the advine of legul vounsel and have Jose su. The Parties
have vareluily rend and fully understand all of the provsssons of this Agreement. and have
Ihoroughly Jdiscussed all aspects of this Agreement with their respectise counsel.  The parues
are woluntanly entering itlo this Agrgemend and i panty oF ity agents, represesiativies, ue
steney s ave made any represeniations concenung the erms o effects of thiy Agreemeql
vither 1han those conrained hereir.

35 DRAFTING,  No peovison of this Agreemnent shall be merpreted for or 2asnst any party
o the ks Bat such garn was the draftsman of wuch proviuon, and o seesumgnion of
burden of proef Swall anse favonng oc dutfavorng am party By sulue of e wafonhip ol
ey peovvomen o thiy Agreemerd

3o CAPTIONS The Caphions contamed bere: o are wocd wolely Tor worasmarge and <ail not e
reettad T Jelin or ot T Sryrvisrens of Sy Agrorment

IV COUNTERPARTS. This Agreement may b crenuwled onoany mumibel of Counmcrpans wih

e arne cifect a5 F 2l of she parmes bad sormed the came oo umes. S0 ovecarioms may be
tamminted 15 the parses by csmee o electimacadly ard such lacsmile or clecmonug

ey U T
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M.

EL A

40

L

Taacutson il wansmassion shall have the full forge and oftect of an cogutd’ aprature Al
ety ovew uind counterpants. whether snganal excutenm of facsimle oF slectmonc evecurions
o 3 comhomation therea! shall be commtrued opethet and wFall comuitute e ana the same
A ptevment

WEVERABILITY. In the event that amy proveson of this Agreement s declared owabd or
whentorgeadle By a coun, such invalsdin: o2 nom-enforccatsity shall m afteer the valubty or
seforceabiiny of the remasning serms of this Agrecinent

WAIVER. The fsluns of the Coesy 1o senast upon e 90t compliance with any termo
pravision, of condition of ths Agreement <hall nol condilute of be deemed 10 constitute a
wanvet of relingusshment of the County's right to entorce the same n aceordance with thes
Agreement. [he fuct that the County spectlically refers to one provision of the faw, and does
it incbude otier senvisions shall rot cunstiule a warver ur relinquishmens of the Counny's
rights or the Leacessiomiire s obligatsons umler the luw

ENTIRE AGREEMENT. Thex Agrecrnent wty lorth all ol the sgreements, condibons,
traferstandings, promeses, warmanbiey, and representations between the County and the
U ot gisiceaire relanve to this Agreement This Agreement superscdes all prior agrecmens,
condaians. understandings promises. warrastes, and represeatations, which shall have no
turther feece o oflecl. FPhere w70 agreomonts, condilioms arderstandifigs. mtomoses,
BT hes o tepresemiations. oral or written, onpress of mpbied. between the Cownty ana The
Elom eeatimgire other than 35wt forth oF a3 reiermed to hertin

END OF EXHIDIT 2
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