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Honorable Riki Hokama 
Chair, Budget and Finance Committee 
Maui County Council 
200 South High Street 
Wailuku, Hawaii 96793 

Dear Chair Hokama: 

SUBJECT: FISCAL YEAR ("FY") 2018 BUDGET (BD-11) (BF-1) 

Pursuant to your letter dated April 4, 2017, I am transmitting the following responses to 
your requests/questions regarding the Walehu Golf Course: 

For Fiscal Years 2006 through 2017 to date, provide the Council approved 
appropriation, actual amount expended, amount of supplemental transfer from the 
General Fund to the Golf Fund, Carryover/savings in the Golf Fund, revenues based 
on rounds played, and revenues from the concession for the pro shop and the 
restaurant. 

Response: Please see attached. 

2. Provide the terms of the contract for the pro shop, including contract period, amount, 
and any special conditions. Also, should the contract be terminated early, provide the 
penalties that may be incurred by the County. 

Response: Please see attached contract for details relating to the pro shop, Hawaii 
Golf Equipment and Supplies (Lease Concession Agreement M1009). In summation, 
the term of the contract is five years, with a monthly base rent of $23,000. The contract 
period commenced on 09/01/2011 and expired on 08/31/2016, with two one-year 
extensions; the first extension option was exercised and is ongoing for the period of 
09/01/2016— 08/31/2017. We are unaware of any early termination penalty provisions 
given that the contract would not be renewed pending the potential closure of the 
Waiehu Golf Course (additionally, see Section 28, paragraph three of the concession 
agreement). If necessary, proper legal counsel will be sought to further advise on this 
matter. 
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3. Provide the terms of the contract for the restaurant, including contract period, amount, 
and any special conditions. Also, should the contract be terminated early, provide the 
penalties that may be incurred by the County. 

Response: Please see attached contract for details relating to the restaurant, Savory 
Palate Hawaii Ltd (License and Food Concession Agreement MIOl 7). In summation, 
the term of the contract is five years, with a monthly base rent of $2,701. The contract 
period commenced on 07/01/2014 and expires on 06/30/2019. We are unaware of any 
early termination penalties at this time (see language in Section 9, Exhibit "2" of the 
concession agreement which appears to state termination rights). If necessary, proper 
legal counsel will be sought to further advise on this matter. 

Thank you for your attention to this matter. Should you have any questions, please feel 
free to contact me at Ext. 7212. 

Sincerely, 

1f 
LYNN ARAKI-REGAN 
Budget Director 

Attachments (3) 

xc: 	Mayor Alan M. Arakawa 



Year 

Council Approved 

Appropriation 

Actual Amount 
Expended 

Supplemental Transfer: 

General Fund to Golf 

Fund 

Carryover/Savings 

in Golf Fund 

Revenues: 

Rounds Played 

Revenues: 

Concessions - 
Pro Shop 

Revenues: 

Concessions - 

Restaurant 

2006 $ 	1,703,195 $ 1,809,287 $ - $ 10,200 $ 1,068,588 $ 330,000 $ 36,677 

2007 $ 	 2,015,879 $ 1,838,229 $ 355,879 $ - $ 1,061,075 $ 330,000 $ 36,132 

2008 $2,130,126 $ 1,948,573 $ 329,126 $ - $ 1,036,021 $ 330,000 $ 36,132 

2009 $ 	 2,382,151 $ 2,451,008 $ 672,151 $ - $ 905,603 $ 302,913 $ 20,126 

2010 $2,326,878 $ 2,804,023 $ 1,096,878 $ - $ 792,378 $ 330,000 $ 16,000 

2011 $2,269,576 $ 2,489,758 $ 669,163 $ 160,413 $ 835,735 $ 302,500 $ 19,200 

2012 $ 	 2,319,386 $ 2,503,255 $ 2,595,138 $ (1,224,964) $ 773,663 $ 312,500 $ 19,200 

2013 $2,344,175 $ 2,613,876 $ 1,326,234 $ (3,271) $ 820,295 $ 276,345 $ 19200 

2014 $ 	 2,430,778 $ 2,699,357 $ 1,126,650 $ 220,916 $ 791,977 $ 276,000 $ 19,200 

2015 $3,815,282 $ 3,758,602 $ 2,544,644 $ 128,226 $ 769,545 $ 281,007 $ 85689 

2016 $ 	 3,860,358 $ 3,741,245 $ 3,007,235 $ (149,289) $ 854,905 $ 276,000 $ 32,412 

2017 $ 	 4,228,499 $ 3,033,778* $ 2,767,331 $ 458,756 $ 621,242**l $ 184,000 $ 24,309 

*2017 Actual Amount Expended represents year to date information through 4/5/2017 

Represents year to date information through 4/7/2017 
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DEPARTMENT OF FINANCE 
County of Maui 
200 South High Street 
Wailuku, Maui, Hawaii 96793 

AFFECTS TNK: 3-2-013-026 

141009 
LEASE AND CONCESSION AGREEMENT 

THIS LEASE AND CONCESSION AGREEMENT ("Agreement"), made 

this iV' day of 	 , 20 _ 	, by and between the 

COUNTY OF MAUI, a political subdivision of the State of Hawaii, 

whose address is 200 South High Street, Wailuku, Maui, Hawaii 

96793, hereinafter referred to as the "County", and HAWAII GOLF 

EQUIPMENT AND SUPPLIES, LLC, a Hawaii limited liability company, 

whose address is 374 Kanaloa Avenue, Kahului, Hawaii 96732, 

hereinafter referred to as the "Concessionaire"; 

W I T N E S SETH: 

THAT County, for and in consideration of the rent to be 

paid and of the terms, covenants, and conditions set forth in this 

Agreement, does hereby demise and lease unto Concessionaire, and 



Concessionaire does hereby lease and hire from County, for purposes 

of operating the golf cart/pro shop/driving range concession at the 

Walehu Municipal Golf Course, (the "Premises") as described in that 

certain "Invitation for Bids for the Golf Cart/Pro Shop/Driving 

Range Concession at the Waiehu Municipal Golf Course, Wailuku, 

Maui, Hawaii, IFE No. 10-11/P62", attached hereto as Exhibit "1" 

and made a part hereof. 

TO HAVE AND TO HOLD the Premises unto Concessionaire for the 

term of FIVE (5) years, commencing on the first day of September, 

2011 up to and including the 31st day of August, 2016. Upon mutual 

agreement, the County and the Concessionaire shall have the option 

to extend the Contract for TWO (2) one-year extensions by written 

amendment, unless sooner terminated as hereinafter provided, County 

reserving and Concessionaire yielding and paying to County a net 

rental of TWENTY THREE THOUSAND AND NO/DOLLARS ($23,000.00) per 

month, to the County of Maui, Department of Finance, at County's 

address designated herein or as otherwise designated in writing by 

County to Concessionaire. 

RESERVING UNTO COUNTY THE FOLLOWING: 

1. 	Minerals and Waters. 

A. 	All minerals in, on or under the Premises and 

the right, on County's own behalf or through persons authorized by 

it, to prospect for, mine and remove such minerals and to occupy 

and use so much of the surface of the ground as may be required for 

all purposes reasonably extending to the mining and removal of such 

minerals by any means whatsoever. 



B. 	All surface and ground waters appurtenant to 

the demised land and the right on its own behalf or through persons 

authorized by it, to capture, divert or impound the same and to 

occupy and use so much of the Premises as may be required in the 

exercise of this right reserved; provided, however, that as a 

condition precedent to the exercise by County of the rights 

reserved in this paragraph, just compensation shall be paid to 

Concessionaire for any of Concessionaire's improvements taken. 

2. Rights of way and easements. Such rights of way and 

easements as County in its sole discretion may from time to time 

determine for lines, transmission facilities and appurtenances for 

utilities, electricity, gas, telephone, pipes, water, sewers, 

drainage, flowage and appurtenances thereto, conveyors of rock and 

rock products and any other purposes, services and substances 

whatsoever, including without limitation public access to the 

shoreline, over, across, under the through the Premises, including 

the right to enter to construct, reconstruct, operate and maintain 

such facilities; provided that all such reserved rights shall be 

reasonably exercised so as to cause the least practicable 

interference with Concessionaire's operations; provided, further, 

that, in any such event, County agrees that County shall restore, 

at County's expense, any improvements made by Concessionaire which 

were damaged as a result of such entry to a condition as near as 

practicable prior to such entry. 

3. Prehistoric and Historic Remains. All prehistoric 

and historic remains found on the Premises. 
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4. Ownership of Fixed Improvements. 	County shall 

retain ownership of all improvements of whatever kind or nature, 

located on the land prior to, or on the commencement date of, this 

Agreement, excluding those improvements, if any, constructed by 

Concessionaire during the term of this Agreement, provided that at 

the end of the Agreement, any such improvements shall be the 

property of County. 

CONCESSIONAIRE COVENANTS AND AGREES WITH COUNTY AS FOLLOWS: 

I. 	Payment of Rent. Concessionaire shall pay said rent 

to County in advance, without notice or demand, on the first day of 

each month during the term hereof, in legal tender of the United 

States of America. Delinquency of rental payments extending beyond 

a one-month period from the first due date shall constitute a 

breach of this Agreement and shall be cause for termination of this 

Agreement by County. Interest at the rate of ONE AND HALF PERCENT 

(1.5%) per month shall be assessed for any overdue payment. 

2. 	Acceptance of Rent Not a Waiver. The acceptance of 

rent by County shall not be deemed a waiver for any breach by 

Concessionaire of any term, covenant or condition of this 

Agreement, nor of County's right to re-enter for breach of 

covenant, nor of County's right to declare and enforce a forfeiture 

for any such breach, and the failure of County to insist upon 

strict performance of any such term, covenant or condition, or to 

exercise any option herein conferred, in any one or more instances, 

shall not be construed as a waiver or relinquishment of any such 

term, covenant, condition or option. 
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No payment by Concessionaire or receipt by County of a 

lesser amount than the rent required herein shall be deemed to be 

other than on account of the earliest rent amount due, nor shall 

any endorsement or statement on any check or any letter 

accompanying any check or payment as rent be deemed an accord and 

satisfaction, and County may accept such check or payment without 

prejudice to County's right to recover the balance of such rent or 

pursue any other remedy. 

3. Condition of the Premises. 	Concessionaire 

acknowledges that Concessionaire is knowledgeable in concession 

matters and that Concessionaire has made all of the inspections and 

investigations necessary or desirable and has accordingly decided 

to lease the Premises on the basis set forth herein. 

Concessionaire has inspected the Premises and the current physical 

condition thereof and shall accept the Premises "as is" and in its 

condition as of the date of this Agreement. Concessionaire further 

acknowledges that County has made no representation or warranty, 

whether express or implied, with respect to the physical condition, 

state of repair, design, quality, durability, operation or fitness 

for use of the Premises. 

4. Performance and Payment Bond. Upon the signing of 

this Agreement, Concessionaire shall deposit with the Director of 

Finance legal tender, a certified or cashier's check, or a surety 

bond issued by a surety organized for the purpose of being a surety 

and qualified to do business in Hawaii, in an amount equal to two 

61 

































































































































































EXHIBIT 'I" 

Cc _HANTS. tERMS AND Cot ETION:4 

CONCFSSIONA ERE I I ri-nErN 	̀FiNANTS AND AGRI ES 	tairNTY A.S 
FOLLOWS: 

ACCEPTANCE Of BENT NOT A WAIVER. Nd payment b' C'oriressintratre ateeceipt 
by County of a lesser tririegieR IN IA the rent r..:quared herein 	Iv deemed to be other than 

:termini of the eirrieat reAr. anouni due, nor shalt any c1i4anetrient tar Itareirient an any 
er any letter accoars.sanying any rhork 3rpayear rent tke deerited 	and 

sartsfamer, ind Courier may accept such check' dr sir  	Caimr ' 
r,74.hr, r1 reetwser the Irliauct 	sos:ts rera 	piarsue 3iTi! 	relned:i! 

Z. TANTS. A SS ESSMENTS„ ETC, Citrices-auyrrarre ahati pay or cltne tti be Nod. prier ID 
delinii.Tireercy, any door% mr,2: akwk-krortitg, 	es,  try tirschplowt..3160Sfiediu said Premises, at 
4:my part theme, i,ncluilingi any invirovenstirts thereon: prosided, howeter, that with respect 
to ars).  5si sscru nt made kinder Any 6ertercrieni t improiarnent laitV which easy be payabi 

Concessituraift hall he required to pay wryly wurlt iik%ildinserris. together with 
kr1W.es, a shah become tine and payAble iiiring said term. Wiihtut 	the getter-434:y of 
site foregoirtg.. Cohresmorialter thal1 also 17t respousible tit the paymeni of Any bait a 
geiterg) 	 (Or iiiekteSSOT tax) imposed 	the rayrneut of all surn$ 
(.:"cinvesstonaire under this Agreement. Concessionaire if,,ait fermi cirneni In pay merit pf ail 
tiNes, rem C4 ,,lyther obileatitNir in the United St.arel, 11-4 Slate ot Hawaii. 4:4 An). a AS 
pun:peal subdo}, Limns, including, the County Maui: 

3. UTILITY SERVICE& . orit-eAstorairc shall pa:r . pint rte delmquercy. its. cltargi Foe 
ssater. sewer, gas, ekciricity. teittliione Arid other senrices or willows Lewd sty t744xesi.lornite 

	

h Premerat. &arms the win cif the Arreernerti 	othermor ekplcsit) ag art 
in E.y C°unt-k 

NO RESIDENTIAL USE, Com:r,  oswnaaeo , its aigerrisi,.empiciyees. .tnJ ti UM, hill not vise 
The Premises fl temporary or peon:mem Tel idence. Concer.airsrarre 4 11 no perrair dr anew 
;my perwn id live on the PiC1ILI5CS, 

5, INDEMNIFICATION AND DEFENSE, i:oncessinmite 1:111114 defend, -indemnify arid hoi'd 
Itarraless the County, the Courity'n department and their idirectorN. employees and ageras irons 
and against Ali 	 iitatnatte, cost and expense, iticPudow, all 4titirncys' 	titd 
costs, and all ciaint5, 9.1$0 Anti dentatith thene(at, arising out ol ot t t sonnectuln 	acts 

r ntiiiort ,tilt iht concelairartaire ot the Concessionaire., emptuyeri, 	agoras or 
i4bCCifilraetnrS Wm*/ this Atrieerrierit: rbe prviasteris 	11145 ilarak,Ispat 4411 mrciatt, ira futt 
4,r.ce arid effect mork41014441141N the espirairkurr or early iterrnirigni)ri C4+1  thr3 Age-onto' ix airy.  

aien 

x, COST OF LMGATION., 2n case the Gip's'y- Fxl1. vitthc,iii any Ira* on its part, 1-se made is 
Ilart:,s,  Co any Uigation commenced by or strain: the COnCei.4-101ttle rid 6.4)etnetLan .mists this 
\gm/nent. ?the Conce.s4wrwirr ilia tray airy cost and t'IsiPensc liKkirred EI:t r rft,posa on iht 
County, including aturnieys' 

ASSUMPTION OF RISK AND LIABILITY. Concemionnitr, as a nt.oprial past of the 
consideration to County Tsar this Agreement., duos Beech assume all 	ot bodily initiry, 
kyroNfol death and:ur pinimry damage, business interrup4inn (kr ecomumw 	ncl„tasioned 

ry 	.4  
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by any see:Walk 	lir itiosatme made or vaffered On the Nell' 	MA hereby tames any,  
.:rill Ali claims against the Courity. All inventory, property, Yehicks. appro improvernent5 
arid equipment of Concessionaire shall be kept_ placed or stored at the milt risk of 
Cancessionaire. arid County 	not he responsible or liable to any daniuge thereto or loss 
or theft thereof: Including subrogation clans-is by Concessionaires insurance curricrs. 

I, "AS ISH CONDITION: Couray has hot made and shall not rritiI-it,„ rite representation or 
iarranty. Implied or otherwiSe, with respect to the condition of the Preinlies„ including, but 

not tirnited to tat any express or NrIlMied warranty uf merchantability or Illness for any 
pa=rticular porposte or th) isny 4angerous b rKlefectivv ,condniotis ex'Attng opals the Prentives,„ 

tether or not such Lenditioni Art known to C:ounty or It ZW11401,  
Concessionaire Conettis'sortatre accepts the Premises in a completely n 	cCvnar.fmnl  with 
ran asastraption of the miiA. ark consequences of such ca./Wiliam 

ERMINATION. Count). rettersts. the.  neht in its sole diKttriten tit intentpli ercancel 
inersion of the Agreement. Ilse Cances.aiaruire Lhair be all everises in' losses In fall and 
..hall not tate or ;claw to he tram.  any action for lunalms affairs Ott county. Should the 
C:Airity determine thai rotlut.11 disaster or civil defense emergency make ii neat:Lary so. 
terminate the Agreement, the .Agrectuent s rl terminate without any liabi lily to the County. In 
the ease cif honitrilyment of the Agreeineen erYnIfter13311.0n, 	irCleriet3 the right to 
'terminate the Agreement with written !twice ci,f the terattitation and the tKiisiis fif the 
termination and shall have the right to remove the COACeSkiontitirt, with or without 
proccedinss, 48 howl otter the receipt of the .notiee by the Concessionaire., ',10itherd.4 any 
IrAtility to the Courtly or tit OfnCtitht, i nk toy eel, or agents Int it antitge to or Icily .21 an 
:prop:Try belintgirig to the Convesaiiiniare or to the business of the Concessionaire. The 
County shalt have the right to Awardi the com,45.5iall to  ants iti,j1.0.1,41,1 or entity for such 
`tine en-minima in the item of Ow Agreement or after the end of the term ut the Agrwirsenr 
md receive She reist therefort,. hakiirie 	Coricessiortaire.  liable for any deficietney in the 

.neirit 0-Ail* MINT tot Apeerrke 

	

Th. LIENS: Coltscetisirriaire -shall not tUritital 	shirr altry 	of rtegit-t,t ,4:htertb!. the ?relf11143-. 
yir arse,  pawl thereat, oei the estate of Coaxit$$letilaitt.  in the same, shall become sub.jecs to any 
Attachment, judgment,:  hen, chap, or e.nciartbrance thereinafter Coriccrively 

hatsoever: In the event tlitid 411m ihren shrill attach to or encunihei I he Prernise,s, or if w 
Application ter a Lien 13 filed in any court of competent iuelsdiettan, Concessionaire Nhall 
bond against or discharge ilie inane within ten 410) days after writte.r, wives, by Cuoury. 
Concessionaire shall indemnity and hold harmlets the Courtly front and rtspinsl lIl 
xitachments, hero, ehittim: and enciumbrances and AEI c.k:f costa Mt it 11114 therefrom, inchiding 
attorney-a' fees, 

RULES .AND REG.111.ATKIINSi Co.unty reseruta thetight.. rts,tit time to nine, lc,  adopt 
teascarlabk ntie$rate regtittilitorti pettIvrirrtrg. to Corxessionaires Id.ie of the Pren ises. which 

	

wd regulatror-tt 01:01 he tor:ding tipoo Corteewres.ttrt 	mtutit: •Cogerter 
k:oncessiertatx_ 	.en.lit_tcttn4nt 	cuich 	-And vemilotions. tP an. 	Stutt 'rase 
rent.tdaitl 1A) this .A .gmtattrr-; 	.air} eater rernetJies anomie-3i by taw 

ALTERATIONS Atitll F xiD IMPREIVEMEN.TS.. Corireisionalle 	no Ai zrr farce 
during the term shat, cor*Lri-h;:t., place, ma main or irt-qq.11 cv the Pinraies any .7-Aldine, 
grrallare 	■;triprIAVOUrtit of any kind. ca descripriurt except with the 	written approval of 
County and upon lIttifle eandstionsi the Comity may impost, unkes4 otherwise provided 'in, this 
Agretefhent: County shall rtniirt ruttelaterAhip of ;ail inipenvortentN tit WillireVigi kind i r 714ture 
hicriled on the Premises prior In, !.1,1 on the corairtenCenient dale oil I hitt: Agreement,. excluding 
those improverrieruI, ii ;my, osinstrweted 	Curtogsvieraist duriqg the !frill 01'11E14 Agregnierir 
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provided that at the end 	i Agreement, any sac i 'tnpier.vcri 	 the ;ittiperty ri 
14e County.. 

13. REPAIR. .AND MAINT.E'NIANICE, Concessionaire shall at. its own expense al ail times 
during the term of this Agreement, stg-,saantially repair and rnaissain. oral 1(eep 
improvements now de hereafier t uil1 dr made eirt the Preinites imprial and sale repair. order, 
and condition, reasonable wear and re4r circepreli 

SANITATION. Concessionaire shall keep the Pie-tidies and improvements in a strictly 
clew sanitary and orderly condition. Concessionaire ahall keep and triaintant the adjoining, 
areas within a radius of thirty OW feet in a den and sanitary manner and shall Ise 
responsible for prowiding a minimum of twa,  (2) garbage and .refuse contaimsrs within irielt 
thirty (DO foot area Concessionaire shall. at its own cost and expense, engage and supervise 
competent exterminators to control vermin and pests as ester as is necirssary S uch 
extermination seriices shall be supplied in all areas wiliere food i3 stored, prepared, or 
dispensed. Me County teserves Om right to .enter the Premises it all reasonable times. for the 
purpose of inspecting Mc Premises. In the event an ire-spat:Wm hy the County reveaN that it 
Pierniscs is irhot used in a safe, sartimry, or otherwise satisfactory operating condition„ the 
Concessionaire, upon being so informed by written notice front the County to eci,rreet ter 
Condition, shall prornpay proceed to. correct the condition to the satisfaction of the County. if 
avithiln tviO (2) calemhu days following the dale 431 the notice, 'w within additional time as the 
County may' aitow., the Concessionaire has not substantially complied with the provisions of 
such notice, the County shall they have the right to remedy' the condition at the ex;ense oldie 
Concessionaire, and the Concessionaire 	promptly reimburse the County for:arty Mid alll 
costs incurred thereof 

15.. WASTE AND UN1,AWFUL,, 111,1PROPER OR OFFENSIVE USE OF PREMISES, 
Concessionaire shrill not i:Olninit, smiler, or liermit to be coll'iMittc'd any waste Or to,ii$Ance, 
unlawful., tmproper or Offenstve use of the Premises. dr any part thereof, tor. without the 
prior written consent or County, tot doNvni, terao.q ift cli:r.stroy, or .suffer to ',fx,  zut dl] m, 
frrnoved and des,ttoyed, any tree now groiwing on the. Premises, CPrtres5torlairc qtaalt net 

liow the Premises to beconie unduly eroded or subject irw any niateijal iricreLte in weeds or 
liner. and Concessionaire shall make reroonPble efforts to prevent or correct same_ 

POLLUTION CONTROL. 	If during ti-0 performance of this Agreement, the 
Cancessioratite encounters a "repast" or a 'threatened release 4)Ili reportable quantity or a 
lianp -ious substance,-  "pollutant," or "contaminant" as those terms are defined in wction 
128111. , liRS, the Concessionaire shall intritediately Ocitift:,  the 'County and rill other 
appi.oprirtte state, county, or federal agencies as required by law The Concessionaire shail 
t;:ke all necessary actions. mclading slopping murk to avoid caning,. contributing to, ue 
making worse a release of a hazardous !substance, p*Ilutant, or ,contarninant, r::t sh.all 
promptly obey any ordexs the Environmental Protection Agency or the stale Department of 
Health issua in response to the release. in the event there is an ensolng tceaae-work period, 
and the County determines that this Agii« ment requires an adjustment of the titre for 
pe.rformance, the Agreement .shall be modified in writing accordingly. 

11. FUGIITS OF WAY AND EASE.14'iENT:S. Cotinry reserves the right tct,  issue visits of -way 
and easements for irtes, transmission facilities and appurtenances for niiiitieS, electrioty, gas, 
telephone, ritpeS, water, icwerS. drainage, flowage, ntwl awe' other purposes wha1soeYer, 
without limitatru9t, inchgling the tight to enwr the Premises to construct, reedit:trod, operate 
and rraintain such facilities, provirkd that all such reserved. rights shall 1,-.t.t tiasunahly 
exercised so. as to cause the least practicable itgerfeTence with Ciin.-ettsonaire's orgration5..; 
prdvided further, dial., in any suCh event:, any iniptCrettnicnis made by concetsiamnre 

iNc. 	t4 
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be. re:steer-4i to al .t.tioditirr 	as practiestsla 7711241" 

14. ACCESS 10 INFORMATION. Ciancratuonaint. 	peovide 	 vilth reasonable 

terierssioraires records and information relant,e to the tz-ti ,;T t.  the Prettni-=i.''4:. as 

crrncili,,ectssary kn tt-e.iudgment apt Counts,. 

19. INSURAN.C.E.. During the tern 	tti8 Agreement. Coneelsiortaire 	reia.iritain 	Ail 

Ii ttte3 nrcatISC tai be inainntincil coilinerc411 V.otral liability insurance °avenge for 

(.70rivesstorraite and 	entployees. 	insurance rA:Itetiett shall tic nsued by a company Or 

Wmpatipes oluthorizoil ti) 	hustoesa in ilavintli and approved by iltir cumity, with combined 

litriits of fiNE. M111.10 DOLLEA11$ (id 1100,0%"41 per oecurrence and THREE 

MILLION I.X")1.:1—kR.S ($3.01)0400i in the aggregate; I 1r Nuell worrier amount at may be 

fr411.1ired front lime to dirk: by the Couluy: 	skleh 11141(011d Citanpe Or 	 MO b made 

withotat ApprlYeal from the County. Prior tit the coreinietivonient of this Ageement.. 

t 'oriressionaire shall provide the County with 4, t:unificAte.  13( oisiinusee rhereafte.,:  prior to 

the es:Mahon of each pittie:y period_ the insurance caution tot Concessionaire shall provide 

couritx voth gvrtificatrs 	insurance voidcrwir4it the foregoing coverage and ptoviaiorm. 

1 he County reserves the ,right to request and receive t .certilled tier 9i of the policies. 'Shill: 

:erotica:les of insurance *sit name the Courtly as aildiltonal igiiiiircd and shall contain the 

!ol!011ottg sterricTits: 

Maould any of the Wit 	 herein be i..st%..eited before 

th/.  etptiation date Owed". notice 11111 be delit.erod to the 

County. Degtartenere of.  COrpilielltiOn Ccratiset, Ri,sk %Intact-room 

Ektitszuri, 200 South High *Joel, Waillukti, 	 A
a
I43, 

aieettclaive with policy pnr.IS-Itifla. This irouraoce indudel 

trie for the i'ability aistamini try the iniseted under the 

ligreetrieni between the rtwiarcd and the C'ostori, of Maui. ,t,ried 

[Pilsen  Effective Dater 

tK agreed that any ittaittranCt nuintellted by the Count! of 

Maui will ,Ipply in excess at. arid nol contribute vittk, Insurance 

I rovide-4 by this poky.'"  

Ciiineossi onai re shell also carry workers '  COM IVIIA4Iii) reemplo et I Huh'I ity I nsuronc fior 

Coeiresstonaires employees in the amounts 	 by ippItCri.bit  lay,. 

litillure icy 'MAIM:Lin the neciimr.),  'Insurance in 4130-,:efili1PC0 whtll thc wriwuris set forth herein 

constitute a rtiatenai brear h. of this A.4reethent alid the County tail l theivafter have the 

491001 (1 pursing,. remedies tee such breach and lot imme diate. lemur-loon orihisAgemernerit, 

24..CONDENINATION. :1.141 any lime tharing the wont is litis Agreement any .portion cif the 

Ph-rn'50.  Alva, t't condemned nr  ltfloire0  fot 11,9b14i-  ptorovo Ii4 be Stale Lit Fh.,sawf-aii re the 

t!iiiiied snots.remeessionaite .5.1'411 be cs,i1eit to mcilit trt She cAlsgeitritrank 44,14tomly the 

L1,1,  Cc.,./KCSElmaire's tsermanerii iinfirotc.fitrnio 	 ;11 

bears to the eines;:ired term of this Aartnirm, 	 Ci:Inors.iit,eiarre 
-he Atmliergi-ve..,crrievr zrad refluCxe Caricri-licau.irg4; urvvyvvy.tepp, 	tr-,c,  rrrr.urrArz vf.  

l'TC1r4148. ok.:4:,̀1170:4,1 try (21:irwesliorg9.4te- Conceisionatte Nhatt riot 	7,1°.3.34:49 Cof 

Vdtrittnill■ :0 be -ergittcd  tO  3ity 	4.;24irma .t..".ourity tor iiliniterntiation or inderlitrY rr4" 

rJ1-.1 4'.70, 	IS AgFCCTICT/E erid 311 coinsperwaition payable ot tw2 - paid tot or Oil ',1343,:s04M Ear tom 

listrrement w reasClrf of the condemnation, except as .4fore,tatd ax 	runctssionagre:i. 

tiiirrir.eMenrS; Nhatl 	poahle io and be the ,-4,11:0 property 	tAl,iiittny :  Where the portion 

if 
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taken renders the remainder unsuitable for the use or uses authorized under this Agreement, 
Concessionaire Shall have the oplion to surrender this Agreement and he discharged and 
relieved from any further 	therefor pcovided that Concessionaire my remove the 
permanent improvements constructed, erected and placed by it within such reasonable period 
as may he allowed by County. The foregoing right of County shall not be exclusive of :my 
other to which County may he entailed by lasoi, 

21, COUNTY'S LIEN. County shalt have a lien on all the buildings and itnprovernents placed 
on the Premises by, Concessionaire, on all property kept or used on the ['ratlines, whether the 

MC IS exempt front execution or no and Oil the Prernities, whether the sanie is exempt from 
execution or TM, Mkt MI tilt rents of all improvements and buildings situated on the Premises 
icor atl conts,, attorneys" foes, rent, reserved. taxes. and assessments paid by County on behalf 
of Concessionaire and for the payinent of all money as provided in this Agreement to be paid 
by Concessionaire, and such lien shall continue until the amount s are raid. 

22, ASSIGNMENT AND HYPOTHECATION, Concessionaire shall tioi transfer, assign, 
Stlh let, mongage or permit any other pemon to IA:clip). OT use the Premises or any portion 
thereof, or transfer, hypothecate; or assign this Agreement or UM' interest therein. voluntarily 
IJF by openti ion Of law, wilitintl lhe, prior written approval orthe Dkrecaor of Finuxo. and any 
transfer or assignment so made in violation of this provision shall be null and %,.oid_ 

25. RELATIONSHIP OF PARTIES: INDEPENDENT CONTRACTOR STATUS AND 
:RESPONSIBILITIES, :INCLUDING TAX RESPONSIBILITIES, 
s. lips Concessionaire is -deemed to be an "independent txintraci it the C:oncessionaire 

and the Concessionaire's employees and agents are not by reason of this Amemortt, 
agent:, employees us joint venture of or with the County fOr any purpose, end the 
Concessionaire and the ConcessiOnitire -4 employees and agents shall not be entitled to 
elbrin or tnei've from the City any vacation, sick leave. retirement, workers' 
compensation, tuternploymeni inSuratiCO, or other benefits provided ro the County 
employees; 

COneeSsibitnixe internsonally, volunintily, and knowingly.  assumes the 304P 11114 Ontin 
habi 	the Concessionaire's employees and agents!, and to any individual not a party 
to this Agreement kw all lois, damage.. or injuty caused by the Coricessionaho, or the 
COriees,siowirc's employees or agents ha the course of their employment. 

e. The COACessionnim shall be responsible for payment or a applicable redei-al, line, nod 
county taxes and fees  which may become due and °wine by the Concessionaire by leason 

his Agreentent, including but not Ihniteil to (i) income faxes, 63) emplioyrnern rotated 
fees, assessuients. and taxes and (ii ilk general excise taxes, Unless provided otherwise by 
xgre-eitnent between the parties. the Ccincessionaira also is responsable for obtain:lag all 
l'icenses, permits, arid et:nil-14;ms that, may be required in order to perform this 
Agreement, 

d. ftt Concessionaire shall obtain a general excise to license from the la,zatartinain of 
Taxation. Sate of 	in accordance i th Section 237-9, FIRS, arid shall comply 
all reqUITeriteMS thereof, The Concessionaire shall obtain a tax clearance certificate with 
all regnirements thereof: The Conectisionaire shall obtain a teat clearance certificate from 
the Director ttf Taxation. State of Hawaii, showing that all &Unguent ii es, of imy, levied 
or accrued under State law. aKiiiitur, the Coricmionaire have been paid and subrait the 
same ti:} the courtly prior to the commtiveenteni of this Agreeinern. 

e_ The Cor_esiortaire is responsible for securing all employee-related insurance cow:rage 
for the Concessionaire and lite concesSiOnaires employees. and agents that is or usay be 
fecuired n,tir  law, and for l? 'meat of all premiums, costs, and other kabilniet. associated 
AA I 111 securing the insurance coverage. 
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the coneelsimiaire shall obtain 3 cern:i ease of compliance issued by the Department of 
Labor and Industrial Relations, State or Hawaii. in accordance with section ifilD-310, 
IRS, and sectitatt 3-122.112, liAR, fltat 	current within six months of the date of 
is:wanee, 

g, The Concessionaire shall obtain a certifiCate of goo Standing isswd 	the Department 
Lit Cirtimerce and Consumer Affairs. Stale of Hawaii, in acconipnce with section 103D- 
1 1 O., FIRS. and section 	22-I 1 2. HAR. Ifni is •current within six months of the date of 
issuance. 

h. In lieu of the above certificates from tfa Department of 
.
Taxation, I ahor and Industrial 

Relations, and COMMCFCC and Consumer Affairs, the Concessionaire ;nay submit proof 
of compliance through the State. Procurement 	designated certification process. 

24, SURRENDER OF PREMISES. At Ole expiration., revocation.. cancellation or tier thriation 
of this Agreement Concessionaire shall peaceably surrender the Premises. !together will 
improvements existing or constructed thereon, unless provided otherwise. On or before the 
lost 1.-1y of the rem or die sooner termination thereof. Concessionaire, if not then if default, 
hid ivrnove 	trade fixtures, operating equipment and other pet earl ProPerTY of 

Conee.ssionaire from Mt Premises 'end repair any damage occasioned by any such 
Property not so removed sh3:11 be deemed abandoned by Concessionaire. 

25. TERMINATION. If Concessionaire tit eutites hankrupt, LhssoIxes. becomes inaciive, 
abandons the Premises for a period of feur f-:1) consecutive months., ur if ibis A ercenicnt and 
the Premises shall be attached or orhen.vise token by operation of lank. or if any assignrrieni be 
made of Ccaicessionaire's pro;erry for the benefit of creditors, or shall fail 10 observe and 
perform any of the covenants, Obligations, rules, regulations. 4'..rovisions, terals and 
cionditions, and such failure stain continue: 	i period of tnore than thirty OM .jays after 
defiNCT:4.• by County of a written notice of sixth breach or default, by personal serviec. 
registered mail or certified rritid 10 CUriCessimmire Coricetisiooaire's last known address, all 
rim merited hammier to Concessionaire shall cease and !his Agreement shall terminate 
without prejudice to any other remedy or right-of action for arrears of rent or damages or for 
any preceding or other breach or Agreernent; and in the event of such orvimagiun, ell 
buildirigi and improvements [here on shall remain .and become the property of-County. 

26 COVENANT AGifiaNST DISCRIMINATION, The use and enjoyment of the Premises: 
shall not be in support of any policy whi.c11. discriminates against anyone had nism race, 
sex, sexual orientation;  age, religion, co oc, amestry, national origin, disability. marital status, 
arrest arid eburi record, assignment of income for child support CibliptiOnE 
Guard part icipation., 

27„ ADA COMPLIANCE. County or s no representations or warranties, express of 
as to the  Premises or any existing improvements thereon, regarding corivlianet.. WO the 
Americans with Disabilities Act or R 	rADAI. 62 IJ.S.C. .§§12103-12213 (2000). 
Concessionaire shall be riesponsibbe for complying with the ADA and Coneeksionaire shall 
defend, indenutify and hold harmless Couhty against any Ana all cktiras regarding iton- 
compliance wilt arri requirement o iho ADA. 	All curet i rvlafing lo any required 
improvements or modifications to the Prentisfes, ditd any existing rmprOvements thefeon, shall 
be borne by Concessionaire. Notwnhatandisitt any other provision• of this. Agreeniera to the 
contrary:, any improvements to ihc Premises constructed by Concessionaire shall be in 
compliance with the ADA, 

It CONWLIANCE WITH LAWS, Concessionaire shell comply with all federal, stale, arid 
county lath: pertaining to the Premises and activities emit:clod tits the Premises, nowiz force 
or which may hereinaftei.  be In force- 

Itev 
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GOVERNING LAW. the i.72;idity al :his Afire Fbrill 3P4 	tti =VIC'S. ed. Pkr-lii'lksits... 
%tat tht riehtS Arai d‘Ates t 	parries to this Averment, 	te travernzil by ire ia 
the Stale 	An3, 'action as lass or •sn visas) to enforce .1A' mtrIalmer the 1:-'41-1\11$6:2tis. 
Mit AgmmitiNt shah' be brmaehi in a State court if compering jorts&bon1.L Aartuiso. hfroit. 
Itossao 

341, IGENUER. The use ctf any gender 014 include all gantlets, And 1.1 tore te :more than one 
t.'foni.;:ssion-3-, re or County, then all words trsed sn the Aingulat shall risked to itiscl int afde. the 
pl ors' . 

31, PARACilitA111 HEADINGS. 	paragr iph. headings throughr,1r1rs lhixAgreement are for 
the convenience of COurity arid Concession-are kind ;..ve rto inictidod to 4:n4$-  true 1.110 int0nt or 
1110Antrig olany of the prvviiions (hereof 

ESSENCE. lime is of Ilse . l n 	 terms, of tlIrs Agreement and all of .- 
prosisions. co.:mint& and. tut-Attic:pas hereof., 

13. r4101 ICES, iti.n'y 	nixtee required to !tor: green by 4 ;',1:1:1; tO !Ns Agreement sitail be i,1) 

	

s• red. personally; or Obi .sent try 'United Stares rail 	mail. postage preriatd 
NMLuredrri 	;al be County shall he seni 

Prk.scurg.rreantiC:4'fi%-qt 
7-zp:i1.tr1.1crn of iwurect 
s}+sFtt 01 ,4j.01 

al) SOU% 1410 '$trt,Ci 
Wairukta. Maui, I lavi,  tut 4674.0 I 

5..1 die CoriLVS14tiralirt 9l 1tbe tern k the concrastoiatte* iladtcillIS rklieated this, 
A.greerrent :  A notice shall be deemed to have been recersred name i lj y5 after mailing or at 
the tune tif actual receipt, 4kIff.diever 	earliet The tom.essirsnatte 	resivinsible fee 
notilS,ing the County in Nirrtirtg of any change of address: 

.rkSSISIANCE OF LEGAL COUNSEL, the Parties renreserii :uJ certify each other 
ihal they lwrtre been advised to seek the advice of legal CI -.Rime!, and huve dune so. i1 Parties 
have caul:1.01y read and fully understand all of tile ptimsains 01 ibis Agri:einem!, and have 
thoroughly LI7tiE:1,155-rd all aspects of this Agoesiment mat their respective counsel 	Frarlie5 
ore ,tiluniftrily enlering ilEto 	Ageeermtni mid mo [wily or its aeonts, re-prestrMatives, 01 
.letOrnity'i• !1-11te 1mAdt arty' representations Cali:011mqthe tertita 1:14' elfkke1A 	Eh4S Agreernetit 
oCher thliti those contained hereiii. 

35, ORAFTINC.. 	provi:skin chi this Agmiton ..11411 hhe ifutortied !for or 0;M1. ti any parry 
on 	firwir such ctur -  vid.5 th tirlEtioun clt iipat pcnirislark 	4io pre-i-441r4firion,  of 
I:tux-lima 1.t :t°ruol .iAlut& art* favorint or -.1m4i4enrili an), on), r sirtue 0-1 'At ..44-takiNtip 
4,11r  rerysrgyool 	thr_slitgrrrn, tent 

t A FTIoNS. x , 	.T.7.11,a-ars contained benn are ume4 
74-cir:1 	deCialkt 	074 	 'Irrs A 47:',.7,tlf.:M 

OUNTERP.aRTS. This kgrisimeni ns.ira 	es.ciAlleil 	.1117 -v.i?Titser 	".".:ountei-rzrrs rmrt1 
all of the parties haa 	the 	iron- is, I Sin 	 cri4y 

!,r4fr,autteki to the parties 	faxiirmae or eloololtIL41,1!" &rill ';sigh laCsiirtile itr CEOCirelOC 
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asit tra 	4 skill ',trot to C NJ t,Ince rte. :,;tfto ,Af art ,11:paat tritTialtare 
. 	ext,,,:mgt4:c,atiniStrp,lrt5„. vihettorr 	 vtetrtateina 
-4" A 4.4'STr t'f141 	brew( gun iv goomord torg-Lbgt mrlij 	c'ettaliritite oftti And 07,e saint 

;

▪  

t•t-totn,t-lit 

SEVVRAliftirl. lh the e-,ent ihat 	pti-criftvori of this Agreeinfeni ts declared invalid or 
immfortvistifir by m court, Slid% trecalt4Ity 	rictri,eriibmeatailit.) shall ra-0 attecl the validity or 
▪ n1ettt eahrli:t)' of the remaining terms is/.  this A ttreetrivnt 

39, WAIVER,. 'Ilse ti Blur (i.f the Cosusly 	treott isptal 9 *1t1Vt conlphance with any tertn,, 
rmo.,1,1014, or COlijition of this Agreeinent shall inn voretittine 4.)r he deemed k constitute a 
.itiver 	relinquishnient of the County's right to enforce the r,1rn' ivt acculdance ;stall this 

AL4reemettl, the fact that the Count' 	call),  refers to one pro-cilium. of the ITts, arsd does 
not lactude Oiler orOvisions shall not constituit a waiver itr Tellnquisiimcnt al the County's 
ighls or the Concessionaint'sL Her tsons wider ibe law, 

ENTIRE AGREEMENT. 'NS AirNerneni :sir"; s 	1,11 the agreerneras, Catidi3iarlS, 
tiPicivrilaniiinp, promises.. warranturs, aims ra,prirantatiorta IVEVecCrl th0 County and. Ihe 
CON4.44,t,ikrirt-,  relative: tO this AgrverrVern 	AgstittnOM Nnptirsede3 all prior ar-,reraeras, 

understaridin2s, prorrtises, viarillIntei, and representations,. which 'shill %awe ad 
!.;,:a•ther force or effect. Tlkse are 	ats-reettiCnt..%,. Cutlitisttort, 

,:kr clirprrseftLitpon_c_ ara3 fi virflticn. viprevi 4:1 rnsplsel„ biNv+ 4.!vri- 	Ccisito) an.i2 
>1#1 rev ttan as set fella or as revved to rretrot 

END OF tAfillitT "T' 
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