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Honorable Alan M. Arakawa

Mayor, County of Maui

200 South High Street
Wailuku, Hawaii 96793 M 9/ /7
For Transmittal to:

Honorable Riki Hokama

Chair, Budget and Finance Committee
Maui County Council

200 South High Street

Wailuku, Hawaii 96793

Dear Chair Hokama:
SUBJECT: FISCAL YEAR (“FY”) 2018 BUDGET (BD-11) (BF-1)

Pursuant to your letter dated April 4, 2017, | am transmitting the following responses to
your requests/questions regarding the Waiehu Golf Course:

1. For Fiscal Years 2006 through 2017 to date, provide the Council approved
appropriation, actual amount expended, amount of supplemental transfer from the
General Fund to the Golf Fund, Carryover/savings in the Golf Fund, revenues based
on rounds played, and revenues from the concession for the pro shop and the
restaurant.

Response: Please see attached.

2. Provide the terms of the contract for the pro shop, including contract period, amount,
and any special conditions. Also, should the contract be terminated early, provide the
penalties that may be incurred by the County.

Response: Please see attached contract for details relating to the pro shop, Hawaii
Golf Equipment and Supplies (Lease Concession Agreement M1009). In summation,
the term of the contract is five years, with a monthly base rent of $23,000. The contract
period commenced on 09/01/2011 and expired on 08/31/2016, with two one-year
extensions, the first extension option was exercised and is ongoing for the period of
09/01/2016 — 08/31/2017. We are unaware of any early termination penalty provisions
given that the contract would not be renewed pending the potential closure of the
Waiehu Golf Course (additionally, see Section 28, paragraph three of the concession
agreement). If necessary, proper legal counsel will be sought to further advise on this
matter.
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3. Provide the terms of the contract for the restaurant, including contract period, amount,
and any special conditions. Also, should the contract be terminated early, provide the
penalties that may be incurred by the County.

Response: Please see attached contract for details relating to the restaurant, Savory
Palate Hawaii Ltd (License and Food Concession Agreement M1017). In summation,
the term of the contract is five years, with a monthly base rent of $2,701. The contract
period commenced on 07/01/2014 and expires on 06/30/2019. We are unaware of any
early termination penalties at this time (see language in Section 9, Exhibit “2” of the
concession agreement which appears to state termination rights). If necessary, proper
legal counsel will be sought to further advise on this matter.

Thank you for your attention to this matter. Should you have any questions, please feel
free to contact me at Ext. 7212.

Sincerely,

LYNN ARAKI-REGAN
Budget Director

Attachments (3)

XC: Mayor Alan M. Arakawa



Supplemental Transfer: Revenues: Revenues:
Council Approved Actual Amount General Fund to Golf  |Carryover/Savings Revenues: Concessions - Concessions -

Year Appropriation Expended Fund in Golf Fund Rounds Played Pro Shop Restaurant
2006] S 1,703,195 | $ 1,809,287 | $ - 1S 10,200 } $ 1,068,588 | S 330,000 | $ 36,677
2007| S 2,015879 | § 1,838,229 1 S 355,879 | $ - S 1,061,075 | $ 330,000 S 36,132
2008] S 2,130,126 | $ 1,948,573 | S 329,126 | $ - ) 1,036,021 | S 330,000 | $ 36,132
2009| $ 2,382,151 | $ 2,451,008 | $ 672,151 S - S 905,603 | $ 302,913 | S 20,126
2010} $ 2,326,878 | S 2,804,023 1S 1,096,878 | § - S 792,378 | $ 330,000 | $ 16,000
2011| S 2,269,576 | $ 2,489,758 | § 669,163 | S 160,413 | $ 835,735 | $ 302,500 | $ 19,200
2012 $ 2,319,386 | S 2,503,255 | $ 2,595,138 | $ (1,224,964} S 773,663 | $ 312,500 | $ 19,200
2013§ S 2,344,175 S 2,613,876 | S 1,326,234 | (3,271)| $ 820,295 | $ 276,345 | S 19,200
2014| S 2,430,778 | S 2,699,357 1S 1,126,650 | $ 220,916 | $ 791,977 | S 276,000 | S 19,200
2015 $ 3,815,282 | $ 3,758,602 | S 2,544,644 | § 128,226 | $ 769,545 | $ 281,007 | S 85,689
2016) S 3,860,358 | $ 3,741,245 1 $ 3,007,235 1§ (149,289)] $ 854,905 | $ 276,000 | $ 32,412
2017} S 4,228,499 | $ 3,033,778% $ 2,767,331 | § 458,756 | S 621,242*% $ 184,000 | $ 24,309

*2017 Actual Amount Expended represents year to date information through 4/5/2017

** Represents year to date information through 4/7/2017
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DEPARTMENT OF FINANCE
County of Maui

200 South High Street
Wailuku, Maui, Hawaii 96793

AFFECTS TMK: 3-2-013-026

M1009
LEASE AND CONCESSION AGREEMENT

THIS LEASE AND CONCESSION AGREEMENT ("Agreement"), made

this 21" day of July , 201, by and between the

COUNTY OF MAUI, a political subdivision of the State of Hawaii,
whose address is 200 South High Street, Wailuku, Maui, Hawaii
96793, hereinafter referred to as the "County", and HAWAII GOLF
EQUIPMENT AND SUPPLIES, LLC, a Hawaii limited liability company,
whose address is 374 Xanaloa Avenue, Xahului, Hawaii 96732,
hereinafter referred to as the "Concessionaire";

THAT County, for and in consideration of the rent to be
paid and of the terms, covenants, and conditions set forth in this

Agreement, does hereby demise and lease unto Concessionaire, and



Concessionaire does hereby lease and hire from County, for purposes
of operating the golf cart/pro shop/driving range concession at the
Waiehu Municipal Golf Course, (the "Premises") as described in that
certain "Invitation for Bids for the Golf Cart/Pro Shop/Driving
Range Concession at the Waiehu Municipal Golf Course, Wailuku,
Maui, Hawaii, IFB No. 10-11/P62", attached hereto as Exhibit "1"
and made a part hereof.

TO HAVE AND TO HOLD the Premises unto Concessionaire for the
term of FIVE (5) years, commencing on the first day of September,
2011 up to and including the 31st day of August, 2016. Upon mutual
agreement, the County and the Concessionaire shall have the option
to extend the Contract for TWO (2) one-year extensions by written
amendment, unless sooner terminated as hereinafter provided, County
reserving and Concessionalre yielding and paying to County a net
rental of TWENTY THREE THOUSAND AND NO/DOLLARS ($23,000.00) per
month, to the County of Maui, Department of Finance, at County’s
address designated herein or as otherwise designated in writing by
County to Concessionaire.

RESERVING UNTO COUNTY THE FOLLOWING:
1. Minerals and Waters.

A. All minerals in, on or under the Premises and
the right, on County’'s own behalf or through persons authorized by
it, to prospect for, mine and remove such minerals and to occupy
and use so much of the surface of the ground as may be required for
all purposes reasonably extending to the mining and removal of such

minerals by any means whatsocever.




B. All surface and ground waters appurtenant to
the demised land and the right on its own behalf or through persons
authorized by it, to capture, divert or impound the same and to
occupy and use so much of the Premises as may be required in the
exercise of this right reserved; provided, however, that as a
condition precedent to the exercise by County of the rights
reserved in this paragraph, just compensation shall be paid to
Concessionaire for any of Concessionaire’s improvements taken.

2. Rights of way and easements. Such rights of way and
easements as County in its sole discretion may from time to time
determine for lines, transmission facilities and appurtenances for
utilities, electricity, gas, telephone, pipes, water, sewers,
drainage, flowage and appurtenances thereto, conveyors of rock and
rock products and any other purposes, services and substances
whatsoever, including without limitation public access to the
shoreline, over, across, under the through the Premises, including
the right to enter to construct, reconstruct, operate and maintain
such facilities; provided that all such reserved rights shall be
reasonably exercised so as to cause the least practicable
interference with Concessionaire’s operations; provided, further,
that, in any such event, County agrees that County shall restore,
at County’s expense, any’improvements made by Concessionaire which
were damaged as a result of such entry to a condition as near as
practicable prior to such entry.

3. Prehistoric and Historic Remains. All prehistoric

and historic remains found on the Premises.




4, Ownership of Fixed Improvements. County shall

retain ownership of all improvements of whatever kind or nature,
located on the land prior to, or on the commencement date of, this
Agreement, excluding those improvements, if any, constructed by
Concessionaire during the term of this Agreement, provided that at
the end of the Agreement, any such improvements shall be the
property of County.

CONCESSIONAIRE COVENANTS AND AGREES WITH COUNTY AS FOLLOWS:

1. Payment of Rent. Concessionaire shall pay said rent
to County in advance, without notice or demand, on the first day of
each month during the term hereof, in legal tender of the United
States of America. Delinqgquency of rental payments extending beyond
a one-month period from the first due date shall constitute a
breach of this Agreement and shall be cause for termination of this
Agreement by County. Interest at the rate of ONE AND HALF PERCENT
(1.5%) per month shall be assessed for any overdue payment.

2. Acceptance of Rent Not a Waiver. The acceptance of
rent by County shall not be deemed a waiver for any breach by
Concessionaire of any term, covenant or condition of this
Agreement, nor of County’s right to re-enter for breach of
covenant, nor of County's right to declare and enforce a forfeiture
for any such breach, and the failure of County to insist upon
strict performance of any such term, covenant or condition, or to
exercise any option herein conferred, in any one or more instances,
shall not be construed as a waiver or relinquishment of any such

term, covenant, condition or option.




No payment by Concessionaire or receipt by County of a
lesser amount than the rent required herein shall be deemed to be
other than on account of the earliest rent amount due, nor shall
any endorsement or statement on any check or any letter
accompanying any check or payment as rent be deemed an accord and
satisfaction, and County may accept such check or payment without
prejudice to County’s right to recover the balance of such rent or
pursue any other remedy.

3. Condition of the Premises. Concessionaire
acknowledges that Concessionaire is knowledgeable in concession
matters and that Concessionaire has made all of the inspections and
investigations necessary or desirable and has accordingly decided
to lease the Premises on the basis set forth herein.
Concessionaire has inspected the Premises and the current physical
condition thereof and shall accept the Premises "as is" and in its
condition as of the date of this Agreement. Concessionaire further
acknowledges that County has made no representation or warranty,
whether express or implied, with respect to the physical condition,
state of repair, design, quality, durability, operation or fitness
for use of the Premises.

4, Performance and Pavment Bond. Upon the signing of

this Agreement, Concessionaire shall deposit with the Director of
Finance legal tender, a certified or cashier’s check, or a surety
bond issued by a surety organized for the purpose of being a surety

and qualified to do business in Hawaii, in an amount equal to two



(2) months’ minimum rental as a security for the full and faithful
performance of this Agreement by Concessionaire.

5. Scope of Concesgsion. Concessionaire shall provide
golfing and other related services as defined in, and in accordance
with, IFB No. 10-11/P62, Addenda Nos. 1 and 2, relating to the Golf
Cart/Pro Shop/Driving Range Concession at Waiehu Municipal Golf
Course, Wailuku, Maui, Hawaii, and 1in accordance with
Concessionaire’s Offer Form dated June 30, 2011, Addenda Nos. 1 and
2 attached hereto as Exhibit *2" and made a part hereof.

(a) Concessionaire shall provide golfing services,
including exclusive repair and rental of golfing equipment such as
golf clubs, golf bags, self-propelled golf carts, golf shoes, golf
balls, golf tees, golf spikes, golf caps, golf shirts, golf rule
books, athletic socks, umbrellas, windbreakers (jackets),
sunglasses, and other related golf equipment and accessories.
Concessionaire may provide for sale of such golfing equipment.

(b) Concessionaire shall provide and make available
throughout the term of this Agreement a minimum of one hundred
(100) self-propelled golf carts in top condition, which shall be
maintained in good working condition at all times. Any used carts
must be approved by the Director of Parks and Recreation, or the
Director’'s authorized representative (“0fficer in Charge”).
Concessionaire shall provide and make available a minimum of fifty
(50) self-propelled carts at the start of the Agreement, with the
balance onn hand within sixty (60) days after the start of the

Agreement.




In the event the Officer in Charge, or person Or persons
the Officer in Charge may duly designate and appoint, notifies
Concessionaire that in the Officer’s sole discretion the use of
self-propelled golf carts at any given time would be detrimental to
the golf course due to weather, condition of the fairways,
condition of the carts, etc., Concessionaire shall not rent out
said self-propelled golf carts. Failure by Concessionaire to abide
by the decision of the Officer in Charge or the Officer’s
representative shall constitute a breach of Agreement.

Concessionaire shall keep all self-propelled carts and
improvements in good order and safe condition, repair, and
appearance and shall immediately remove from the Premises equipment
that does not meet such requirements. Concessionaire may use
additional self-propelled carts with the approval of the Officer in
Charge.

(c) Concessionaire shall provide and make available
during the term of this Agreement a minimum of twelve (12) rental
golf hand carts and minimum of twelve (12) golf club rental sets,
including left-handed and right-handed men’s and women’s sets.

(d) Concessionaire shall provide balls for rental
at the driving range, and shall provide pickup of driving range
balls. Balls collected by Concessionaire shall be the property of
Concessionaire fo resale purposes or for use for the driving range.

(e) Concessionaire may provide lessons and
instructions on the game of golf taught at the golf course. Such

lessons may be personally taught by Concessionaire’s golf




professional or by another declared professional designated and
authorized by said Concessionaire and approved by the Officer in
Charge. Concessionaire’s golf professional may conduct public
clinics and classes, and may schedule exhibitions with other
professionals, subject to the approval of the Officer in Charge.

(f) Concessionaire may organize and conduct a
Junior Golf Program consisting of lessons and tournaments as
approved by the Director of Parks and Recreation.

6. Location of sales, rentals, and repairs.
Concessionaire shall confine his sales, rentals, and repairs to the
golf concession area; provided, however, that Concessionaire shall
place Concessionaire’s carts and self-propelled golf carts when not
in use within the area designated by the Officer in Charge, or the
Officer’'s representative.

7. Prices. The prices charged by Concessionaire for
rentals shall be reasonable and not in excess of average prevailing
prices charged at other municipal golf courses in the State.
Prices charged for sales, services, and repairs shall also be
reasonable and not in excess of the average prevailing prices
charged elsewhere for the same or similar kinds of sales, services,
or repairs in the County. The price ceiling list for rentals and
sales shall have the prior approval of the Director of Finance, and
shall be posted conspicuously on the Premises.

The price ceiling list submitted with Concessionaire’s
Proposal shall remain in effect during the first year of the term

of this Agreement. Concessionaire shall not change the price




ceiling list during the first year of the term of this Agreement.
Thereafter, all requests, if any, for changes in the price ceiling
list shall be submitted in writing to the Director of Finance.
Such request shall list all operating and maintenance costs of
Concessionaire (excluding Agreement rental), the net profit for the
preceding twelve (12) months, and such other data as may be
required by the Director.

8. Hours of Operation. Concessionaire shall open and
operate said concession at all times during the hours when the
Waiehu Municipal Golf Course is open for business.

9. County Financial Monitoring. Within sixty (60) days
after the close of each fiscal year, Concessionaire shall file with
the Director of Finance an income statement and a balance sheet on
the operation of the Concession for the prior fiscal year. The
income statement shall show detailed revenues from each portion of
the concession (golf cart/pro shop/driving range), and all
operating expenses by type. Failure to file said financial
statements as set forth herein shall constitute a material breach
of this Agreement and County may thereupon terminate this
Agreement.

Within twenty (20) days after the close of each month,
Concessionaire shall present to the Director of Finance a
statement, certified by Concessionaire, reporting the gross monthly
income for the prior month. Such statement shall itemize the gross
monthly income for the prior month from the following sources:

A. Sale of golf merchandise;



B. Rental of golf equipment and supplies;

C. Rental of self-propelled carts;
D. Rental of golf hand carts;

E. Golf equipment repairs;

F. Golf instructional services;

G. Driving range revenues; and

H. All other revenues in detail.

In addition, Concessionaire shall present to the Director
of Finance a copy of the monthly gross income report filed by
Concessionaire with the State Department of Taxation and any other
information requested by the Director of Finance.

If any question arises with respect to what constitutes
concession gross income not otherwise covered in this Agreement,
the interpretation given and made by the Director of Finance shall
govern and be final.

The Director of Finance, or the Director’s duly
authorized representative, shall have, and Concessionaire shall
provide, reasonable access to Concessionaire’s books, records,
documents, and other evidence pertinent to the performance of the
services covered under this Agreement for purposes of inspection,
audits and copying.

10. Condition of eqgquipment. Concessionaire shall
maintain all equipment rented to the general public in a safe and
proper working condition. Concessionaire shall remove all rental
equipment not meeting safety requirements from the Premises and, if

needed, replace said equipment by another in good working

10



condition. In the event of mechanical breakdown of the rental
carts while 1in use, Concessionaire shall make a refund in
accordance with a schedule to be approved by the Director of
Finance. Whenever possible, however, Concessionaire shall replace
said cart with one in good working condition without added cost to
the user.

11. Alcohol. At no time shall Concessionaire sell or
give away or permit the selling or giving away of any alcoholic
beverages, or allow any alcocholic beverages to be consumed within
or about the Premises.

12. Taxes, Asgessments, Etc. Concessionaire shall pay
or cause to be paid, when due, the amount of all taxes, rates,
assessments and other outgoings of every description as to which
the Premises, or any part thereof, or any improvements thereon, or
County or Concessionaire in respect thereof, are now or may be
assessed or become liable by authority of law during the term of
this Agreement; provided, however, that with respect to any
assessment made under any betterment or improvement law which may
be payable in installments, Concessionaire shall be required to pay
only such installments, together with interest, as shall become due
and payable during said term.

13. Utility Services. Concessionaire shall pay when due
all charges, duties and rates of every description, including
water, sewer, gas, refuse collection or any other charges, as to
which the Premises, or any part thereof, or any improvements

thereon, or County or Concessionaire in respect thereof, may during
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said term become liable, whether assessed to or payable by County
or Concessicnaire.

14. Covenant Against Discrimination. Concessionaire
shall not discriminate against anyone based upon sex, sexual
orientation, national origin, age, race, color, religion or
disability. Notice setting forth the provisions of this non-
discrimination clause shall be conspicuously posted on the Premises
by Concessicnaire.

15. Sanitation. Concessionaire shall keep the Premises
and improvements in a strictly clean, sanitary and orderly
condition.

16. Repalr and Maintenance. Concessionaire shall at its
own expense, from time to time and at all times during the term,
well and substantially repair and maintain, mend, and keep all
improvements, now or hereafter built or made on the Premises, in
good and safe repair, order, and condition, reasonable wear and
tear excepted. Concessionaire shall repair or cause to be repaired
any damages to said property caused by Concessionaire,
Concessionaire’'s employees, agents, guests, or patrons.

Concessionaire shall arrange Concessionaire’'s carts and
self-propelled golf carts in a neat and orderly fashion within the
area as provided for herein whenever said carts are not in use.
The washing of the golf carts shall be performed by Concessionaire
in an area to be designated by the Officer in Charge. Maintenance

of the driving range shall be the responsibility of County.
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Concessionaire shall be responsible for the care and maintenance of
the hitting area and replacement of tees and matting.

17. waste and Unlawful, Improper or Offensive Use of
Premises. Concessionaire shall not commit, suffer or permit to be
committed any waste or nuisance, or unlawful, improper or offensive
use of the Premises, or any part thereof, nor, without the prior
written consent of County, cut down, remove or destroy, or suffer
to be cut down, removed and destroyed, any trees now growing on the
Premises. Concessionaire shall not allow the Premises to become
unduly eroded or subject to any material increase in weeds or
litter, and Concessionaire shall make reasonable efforts to prevent
or correct same.

18. ©No Use of Hazardous Materials. Concessionaire shall

not use, generate, manufacture, treat, handle, refine, produce,
store, discharge, release, dispose of or allow to exist on, within,
under or about the Premises, any hazardous materials, except in
full compliance with all applicable hazardous material laws.
Concessionaire shall indemnify and hold County harmless from and
against all claims, losses, and liabilities, including reasonable
attorney’s fees, incurred by County which may arise out of or be
attributable to Concessionaire’s use, generation, manufacture,
treatment, handling, refining, production, storage, discharge ox
release of hazardous materials on, within, under or about the
Premises. This indemnity shall survive the expiration, termination

or assignment of this Agreement.
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19. Compliance with Laws. Concessionaire shall comply
with all of the requirements of all county, state, and federal
authorities, including maintaining in good standings its license
with the State Department of Commerce and Consumer Affairs, and
observe all county, state, and federal laws pertaining to the

Premises, now in force or which may hereinafter be in force.

20. Inspection of Premises. Concessionaire shall permit
County and its agents, at all reasonable times during the term of
this Agreement, to enter the Premises and examine the state of
repair and condition thereof.

21. Attachments and Encumbrances. Concessionaire shall
not commit or suffer any act or neglect whereby the Premises, or
any improvement thereon, or fhe estate of Concessionaire in the
same, shall become subject to any attachment, lien, charge or
encumbrance whatsoever, and shall indemnify and hold harmless
County from and against all attachments, 1liens, charges and
encumbrances and all expenses resulting therefrom.

22. Alterations or Improvements. Concessionaire shall
not at any time construct, place or install any permanent
alterations or improvements to the Premises, except with the prior
written consent of the Officer in Charge and upon such conditions
as County may impose, including, but not limited to, any adjustment
of rent. Requests to make any permanent alterations or
improvements shall be in writing, and shall be accompanied by plans
and specifications of the proposed project, including cost

estimates thereof. All alterations and improvements shall be made
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at the expense of, and maintained by, Concessionaire and shall
become the property of County upon completion.

23. County’s Lien. County shall have a lien on all the

buildings and improvements placed on the Premises by
Concessionaire, on all property kept or used on the Premises,
whether the same is exempt from execution or not, and on the rents
of all improvements and buildings situated on the Premises for all
costs, attorney’s fees, rent reserved, taxes, and assessments paid
by County on behalf of Concessionaire and for the payment of all
money as provided in this Agreement to be paid by Concessionaire,
and such lien shall continue until the amounts due are paid.

24. Indemnity. To the extent permitted by law,
Concessionaire shall indemnify, defend and hold County harmless
from and against any claim or demand for loss, liability or damage,
including claims for property damage, personal injury or death, and
reasonable attorneys’ fees, arising out of, caused or occasioned
by, or resulting from, the conduct or management of any work or
thing whatsoever done by Concessionaire or Concessionaire’s agents
and employees, including, but not limited to, any accident, fire or
nuisance, Concessionaire’s failure to maintain the Premises in a
safe condition, any act or omission of Concessionaire, or the non-
observance or non-performance by Concessionaire of any of the
terms, covenants and conditions herein or the rules, regulations,
ordinances and laws of the federal, state, or county governments.

The provisions of this paragraph shall remain valid and binding

15




upon Concessionaire notwithstanding the expiration or termination
of this Agreement.

25. Cost of Litigation. In the event that the County
shall, without substantial fault on its part, be made a party to
any litigation commenced by or against Concessionaire (other than
condemnation proceedings), Concessionaire shall and will pay all
costs and expenses incurred by or imposed on County; furthermore,
Concessionaire shall pay all costs and expenses, including
reasonable attorney’s fees, which may be incurred by or paid by
County in enforcing the covenants and agreements of this Agreement,
in recovering possession of the Premises or in the collection of
delinquent rental, taxes and any and all other charges.

26. Liability Insurance. Concessionaire shall procure,

its own cost and expense, and maintain during the entire period of
this Agreement, a policy or policies of comprehensive public
liability insurance, in an amount of at least ONE MILLION AND
NO/100 DOLLARS ($1,000,000.00), against all claims for personal
injury and/or death, and in an amount of at least ONE HUNDRED
THOUSAND AND NO/100 DOLLARS ($100,000.00) for property damage. The
policy or policies shall cover the entire Premises, including all
buildings, improvements and grounds and all roadways or sidewalks
on or adjacent to the Premises in the control or use of
Concessionaire. Concessionaire shall furnish County with a
certificate showing the policy to be initially in force and shall
furnish a like certificate upon each renewal of the policy, each

certificate to contain or be accompanied by an assurance of the
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insurer to notify County of any intention to cancel the policy
sixty (60) days prior to actual cancellation. The procuring of
this policy shall not release or relieve Concessionaire of
Concessionaire’s responsibilities under this Agreement or limit the
amount of its liability under this Agreement. The notice to cancel
shall be sent to County thirty (30) days prior to the date of
cancellation. Insurance policies shall name County as an
additional insured.

27. Fire Insurance. Concessionaire shall procure, at
its own cost and expense, and maintain during the entire period of
this Agreement, a policy or policies of fire insurance, on all
building and improvements on the Premises, against loss or damage
by fire in an amount equal to one hundred percent (100%) of the
replacement value of the Premises as established by the insurance
appraiser and as approved by the Director of Finance, and shall pay
the premiums thereon at the time and place the same are payable.
The policy or policies of insurance shall be made payable in case
of loss to County and Concessionaire, as their interests may
appear, and shall be deposited with County. Any proceeds derived
therefrom in the event of total or partial 1loss shall be
immediately available to, and as soon as reasonably possible be
used by, Concessionaire for rebuilding, repairing, or otherwise
reinstating the same buildings in a good and substantial manner
according to the plans and specifications approved in writing by
County; provided, however, that with the approval of County,

Concessionaire may surrender this Agreement and Concessionaire
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shall then receive that portion of said proceeds which constitute
the proportionate value of permanent improvements made by
Concessionaire, if any, in the proportion which the unexpired term
of this Agreement at the time of said loss bears to the estimated
useful life of said improvements, County to retain the balance of
said proceeds.

Concessionaire shall furnish to County a certificate
showing such policy or policies to be initially in force and shall
furnish a like certificate upon each renewal of such policy or
policies, each such certificate to contain or be accompanied by an
assurance of the insurer to notify County of any intention to
cancel any such policy or policies, thirty (30) days prior to
actual cancellation. Insurance policies shall name County as an
additional insured.

28. Disclaimer; Reservation of Rights by County. County
makes no guaranties, representations or warranties regarding
revenue or net income to be derived by Concessionaire from the
concession or this Agreement.

County shall not be liable to responsible for any golf
course closures, interruptions or play, reduction in, or loss of
concession revenue or net income due to construction activity, golf
course maintenance or special events. County reserves the right to
schedule and proceed with golf course construction activity and
maintenance during the term of the Agreement. County also reserves

the right to close the course for special events.
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County shall not be liable or responsible for any golf
course closures, interruptions in play, reduction in, or loss of,
concession revenue or net income due to causes or events
including, but not be limited to, strikes, lockouts, acts of God,
acts of government in either its sovereign or contractual capacity,
fires, floods, epidemics, quarantine restrictions, and storms or
other weather-related conditions.

County shall not be liable or responsible for any damage
or loss to driving range equipment or golf carts due to causes not
involving the fault or negligence of County. Concessionaire shall
be responsible for proper supervision of golf cart operators so as
to minimize damage or loss to golf carts and to the golf course.

In case of destruction of the Premises by a casualty,
Concessionaire shall not be entitled to any compensation or damages
from County for Concessionaire’s loss of use of the whole or any
part of the Premises, personal property of Concessionaire or of any
other third party, or any inconvenience or annoyance occasioned by
such damage, repair or restoration.

29. Breach. Time is of the essence of this Agreement
and if Concessionaire shall fail to pay such rent or any part
thereof at the times and in the manner aforesaid within thirty (30)
days after delivery by County of a written notice of such breach or
default, or if Concessionaire shall become bankrupt, or shall
abandon the Premises, or if this Agreement and the Premises shall
be attached or otherwise be taken by operation of law, or if any

assignment be made of Concessionaire’s property for the benefit of
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creditors, or shall fail to observe and perform any of the
covenants, terms and conditions herein contained and on its part to
be observed and performed, and such failure shall continue for a
period of more than thirty (30) days after delivery by County of a
written notice of such breach or default, by personal service,
registered mail or certified mail to Concessionaire at its last
know address, County may, in addition to any other recourse, at
once re-enter the Premises, assume full control and management of
the administration and operation of the golf course for the
duration of the Agreement, and upon or without such entry, at its
option, terminate this Agreement without prejudice to any other
remedy or right of action for arrears of rent or other breach of
contract; and in the event of such termination, all buildings and
improvements thereon shall remain and become the property of
County; furthermore, County shall retain all rent paid in advance
as damages.

30. Funding. Concessionaire shall be solely responsible
for the funding of its improvements, maintenance, and operation of
the Premises.

31. Condemnation. If, at any time, during the term of

this Agreement, any portion of the Premises should be condemned, or
required for public purposes by the State of Hawaii or the United
States, the rental shall be reduced in proportion to the value of
the portion of the Premises condemned. Concessionaire shall be
entitled to receive from the condemning authority the proportionate

value of Concessionaire’s permanent improvements so taken in the
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proportion that it bears to the unexpired term of this Agreement.
Concessionaire shall not by reason of the condemnation be entitled
to any claim against County for condemnation or indemnity for
leasehold interest and all compensation payable or to be paid for
or on account of the leasehold interest by reason of the
condemnation shall be payable to and be the sole property of
County. Where the potion taken renders the remainder unsuitable
for the wuse or uses for which the Premises was demised,
Concessionaire shall have the option to surrender this Agreement
and be discharged and relieved from any further liability therefor.

32, Right to Enter. County and the agents or

representative thereof shall have the right to enter and cross any
portion of the Premises for the purposes of performing any public
or official duties; provided, however, in the exercise of such
rights, County shall not interfere unreasonably with Concessionaire
or Concessionaire’s use and enjoyment of the Premises.

33. Extension of Time. County may 1in its sole
discretion for good cause shown, allow additional time, beyond the
time or times specified herein to Concessionaire, in which to
comply, observe and perform any of the terms, conditions and
covenants contained herein; provided, however, that this provision
shall not be construed to permit any extension of the aforesaid
FIVE (5) year term of this Agreement.

34. Surrender. Concessionaire shall, at the end of said
term or other sooner termination of this Agreement, peaceably

deliver unto County possession of the Premises, together with all
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improvements existing or constructed thereon. Furthermore, upon
the expiration, termination or revocation of this Agreement, should
Concessionaire fail to remove any and all of Concessionaire’s
personal property from the Premises, County may remove any and all
such personal property from the Premises and place said property in
storage at the «cost and expense of Concessionaire, and
Concessionaire does hereby agree to pay all costs and expenses for
removal and storage of such personal property.

35. Right to Estoppel Certificates. Concessionaire,
within ten (10) days after notice from County, shall execute and
deliver to County, in recordable form, a statement certifying in
substance that (I) this Agreement represents the entire agreement
of County and Concessionaire and is unmodified and in full force
and effect, or in full force and effect as modified, and stating
the modifications, (ii) the amount of the rental and the amount of
any security deposit or prepaid rental, (iii) there has been no
transfer of this Agreement nor of Concessionaire’s interest
therein, and (iv) there are not, to Concessionaire’ knowledge, any
uncured defaults on the part of County and that Concessionaire has
no right of offset, counterclaim or deduction against rent, or
specifying such defaults, if any are claimed, together with the
amount of any alleged offset, counterclaim or deduction. Failure
to deliver the certificate within the ten (10) days shall be
conclusive that (I) this Agreement is in full force and effect and
has not been modified except as may be represented by County, and

(ii) there are no uncured defaults in County'’s performance and
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Concessionaire has no right of offset, counterclaim or deduction
against rental.

36. Assignment, Hypothecation. Concessionaire shall not
transfer, assign, sublet, mortgage or permit any other person to
occupy or use the Premises or any portion thereof, or transfer,
hypothecate, or assign this Agreement or any interest therein,
voluntarily or by operation of law, without the prior written
approval of the Director of Finance, and any transfer or assignment
so made in violation of this provision shall be null and void.

37. Modification of Agreement. No waiver or

modification of this Agreement or of any covenant, condition, or
limitation contained in this Agreement shall be valid unless in
writing and duly executed by the party to be charged. No evidence
of any waiver or modification shall be offered or received in
evidence in any proceeding, arbitration or litigation between the
parties arising out of, or affecting the rights or obligations of,
the parties to this Agreement, unless such waiver or modification
is in writing and duly executed by the party to be charged. The
parties further agree that the provisions of this section may not
be waived except as set forth above.

38. Conflict. 1In the event of conflict between this
Agreement and the incorporated documents, the term of this
Agreement shall control.

39. Hawaii lLaw. This Agreement shall be construed in

accordance with the law of the State of Hawaii.
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40. Notices. Any notice or demand that a party may or
is required to give to the other party to this Agreement shall be
in writing and given to such party, addressed to it at the party’s
address provided on the first page of this Agreement or to such
other address as shall be designated by one party in a written
notice to the other party. Each such notice or demand shall be
effective (a) if given by mail, five (5) days after such
communication is deposited in the mails with first class postage
prepaid, addressed as aforesaid, or (b) if given by any other
means, when delivered at the address specified above.

41. Waiver of Jury Trial. The parties mutually waive
any and all rights which either of them may have to request a jury
trial in any action.

42. No Partnership Intended. It is expressly understood
that County does not in any way or for any purpose become a partner
of Concession in the conduct of its business or otherwise or a
joint venturer or a member of a joint enterprise with
Concessionaire.

43. Provisions Are Covenants and Conditions. All
provisions, whether covenants or conditions, on the part of
Concessionaire shall be deemed to be both covenants and conditions.

44. Paragraph _Headings. The paragraph headings

throughout this Agreement are for the convenience of County and
Concessionaire and are not intended to construe the intent of

meaning of any of the provisions thereof.
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45. Entire Agreement. This Agreement contains the

entire agreement between the parties and shall, as of the effective
date hereof, supersede all other agreements between the parties.
The parties stipulate that neither has made any representation with
respect to the subject matter of this Agreement, except such
representations as are specifically set forth herein, and each
party acknowledges that the party has relied on the party’s own
judgment in entering into this Agreement. The parties hereto
further acknowledge that any payments or representations that may
have heretofore been made by either of them to the other are of no
effect and that neither has relied thereon in connection with
dealings with the other.

IN WITNESS WHEREOF, the parties hereto have executed this
21h

Agreement as of this day of duly , 20 il

COUNTY OF MAUI

Ve ALAl\‘MM ) AR@A
Its Mayor

..\,

DANILO F. AGSALOG
Its Director of Finance

By

25




CONCESSIONAIRE:

HAWAIT GOLF EQUIPMENT AND SUPPLIES, LLC

. UGB 148,

{Signature)

Z\( \—\/\u( 3 Qe c\eo

(Print Name)

Its mun&u -~ %mgu

(Title) J
—éfz%éééé;&u/ég;§>/:;;;;§ii:
(Signature)

/ /%f////e /% / /z’//ro

(Print Name)

Its = 0
(Title)

APPROVED AS TO FORM
AND LEGALITY:

ADRIANNE N. HEELY

Deputy Corporation Counsel

County of Maui
SACLERICALEKAGREEMENT\CONCESSIONhawaiigolfequipmentm1009finking.wpd
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STATE OF HAWAII )

) SS.
COUNTY OF MAUI )
on this _>1M day of 'J'“lei , 20 _, before me personally
appearetho me pexj%?ni v known, who, being by me
duly sworn CHif' E&hat he is th&Mdydr of the County of Maui, a

political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said
County of Maui, and that the said instrument was signed and sealed
on behalf of said County of Maui pursuant to Section 7-5.11 and
Section 9-18 of the Charter of the County of Maui; and the said

Wacknowledged the said instrument to be the free act
a ! ¢ K4 County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

g,

N o0IKa, 1y, | '
SN\00Ka,, %, 0
§\ o e ’//,,,’ K(,eg g f/u:.l«uvrp(’t‘?i
Starmp 0 37}:’"35.:.~°‘p;“’ -..9.% Notary Public, State of Hawaii
_§_:.é * \":-é
_—éu‘j. ",\ﬁ\’w ﬂ?g Print Name: KELll P. NAHOOIKAIKA
%, N é\\\\\\ My commission expires: _ f}s¢[z0l%
A \

%, STy
7 TE ¥
KT

NOTARY PUBLIC CERTIFICATION

Doc. Date: -27-04 # Pages: 21
Notary Name: KELIl P. NAHOOIKA| Judicial Circuit: 24
Doc. Description:  feace and cencesCaw oy,
N WSSk,
Qaregimyn } §‘\\ QQ‘ARy‘q@;”%
£« oSS
tary Signature: K, p.- e % N SIS
Notary Signature: KUZQ . Nduwdeapy %, 4;.&'8;'\;?\\\\\\
D . Y P v ¢ /////// \\\\\\\
ate: 7-21-) T
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STATE OF HAWAII )

COUNTY OF MAUI )

On this 21t day of _ July , 204 _, before me
appeared DANILO F. AGSALOG, to me personally known, who being by me
duly sworn, did say that he is the Director of Finance of the
County of Maui, a political subdivision of the State of Hawaii, and
that the seal affixed to the foregoing instrument is the lawful
seal of the said County of Maui, and that the said instrument was
signed and sealed on behalf of said County of Maui pursuant to
Section 9-18 of the Charter of the County of Maui; and the said
DANILO F. AGSALOG acknowledged the said instrument to be the free
act and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
SWiTiH1gy,

SN, Ko 0 Nehw peade
§$’;’%¢‘S&R?ﬂxﬂ Z Notary Public, Stat'e of Hawaii
Exi e* i E . KELIl P. NAHOOIKAIKA
2 i pue\W’ 2l5§ = Print Name:

PR 0N ,
’4/,/ No ...... \\\\\ My commission expires: ‘l’f:_'«»‘o[zom

3T of W T
Ay
NOTARY PUBLIC CERTIFICATION
Doc. Date: - 13-4 # Pages: 20
Notary Name: KELII P. NAHOOIKAIKA Judicial Circuit: ., 1

Doc. Description: lease . Coheescion

agregiment gy,

O ; ),
Se:NHo 7,
S enh
§¥:f "»..: »4
Notary Signature: I .p.- 2 1 aht e quls 2 &5:.".”0 £ S
Date: . | 2%, LN
ate: T-21-1l 2O e OIS
.//// QFF!RT \\Q\
g g
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STATE OF ﬁé‘_’a& )

éw»/ﬁa;/w;w‘— ; -

On thi °2§:”/day of | /a«d/ , 20_# , before me personally
appeared Lfm(ezwe‘ ™. (pRIEND , to me known, who, being by me
duly sworn or affirmed, did say that such person executed the
foregoing instrument as the free act and deed of such person, and
if applicable, in the capacity shown, having been duly authorized
to execute such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

visitey,
o te,
o \f\\N "’:
R o\ PRI » c
- el e, (3
> Q/ " ‘*
A , -
g "
Z:

6{%,{4;%;\3@_5 W P% State of _HTZLO
E TP ‘éf 4
Y .@0 ifs Print Name: g Cofen)
/A —
*’QS'\'P?‘(?&\ My commission expires: \J¥NE L, Jg I3
NOTARY PUBLIC CERTIFICATION
Doc. Date:  (UNDFTED 47 TimE of pjgTarald  #Pages: 30
Notary Name: ANMG Cd Judicial Circuit: ez
Doc. Description: Lerse And Cancessisn
SUOAN T,
péRreaMEN TS §,° ----- R
— %L Ko 0t
TSI Semt
) /4 T S iS:
; 3 PR VvooSgs
Notary Signature: o A
Date: 23411 "o, STRE

29



STATE OF _ +awaut )
. ) Ss.
.C:&@‘MML__ )
On thiz 5'\11 day of \JU.JM
R

, 2011 , before me personally
appeared wR_J, Reégo |

, to me known, who, being by me
duly sworn or affirmed, did say that such person executed the

foregoing instrument as the free act and deed of such person, and

if applicable, in the capacity shown, having been duly authorized
to execute such instrument in such capacity.

IN WITNESS WHEREOF,

I have hereunto set my hand and official
seal.

.........
......
.

\\

X

ary P ic, State of M
Print Name: 4\«//5 ﬁﬁ//»f

My commission expires:Juné 10,20/3

5
s
A
"
‘
TN

<
D X
'« ’\9
?,‘!WAn

Pt

""’ 7, '.S..:':A:-‘.e

A}
"'l10l||“\

-~
R

-
-

NOTARY PUBLIC CERTIFICATION
u/na/alﬁc/ AT TME o[wﬁmzﬂ?w # Pages: S0
Notary Name: Showie Cins Judicial Circuit:  Sgemmd
Doc. Description: G AKD Noess
AGREEHENT — @I

Doc. Date:

e Y

. - ::_ QQ ;?‘
Notary Signature: '--.,_§0-1 §
Date . 7’ g / / ., ST 6 R
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INVITATION FOR BIDS

FOR THE

GOLF CART/ PRO SHOP / DRIVING RANGE CONCESSION

AT THE

WAIEHU MUNICIPAL GOLF COURSE

WAILUKU, MAUI, HAWAII

IFB No. 10-11/P62

Exrioii "




INVITATION TO BIDDERS

IFB No. 10-11/P62

Sealed bids for the Golf Cart / Pro Shop / Driving Range Concession at the Waiehu
Municipal Golf Course, IFB NO. 10-11/P62, will be received up to 2:00 p.m. on

June 1, 2011

and publicly opened thereafter at the Department of Finance, Purchasing Division, 2145
Wells Street Suite 104 (Wells Street Professional Building), Wailuku, HI. 96793.

The concession will be awarded for a five (5) year period beginning September 1, 2011
and ending August 31, 2016, with a potential two year extension option.

The concession will be awarded through a multiple step competitive sealed bid process.
The first phase will consist of a bidders qualification process. The deadline for
submission of unpriced qualification offers is May 12, 2011 at 4:00 p.m. This
submission will not be opened publicly. This submission will also fulfill the Notification
of Intention to Bid requirement.  Bidders who meet the minimum qualifications will be
allowed to proceed to the second phase - the submission of priced sealed bids, with the
bid opening on June 1, 2011 as stated above.

Specifications and offer forms can be downloaded from the County website @
http://iwww.co.maui.hi.us/bids/aspx, or they may be obtained at the Department of
Finance, Purchasing Division, located at 2145 Wells Street Suite 104, Wailuku, Hl.
96793

No bid will be accepted unless accompanied bid security in accordance with 102-6,

Hawaii Revised Statutes. (W)

Danilo F. Agsalog
Director of Finance

Maui News: April 20, 22, 24, 2011



OFFER FORM

IFB NO. 10-11/P62

Director of Finance
County of Maui
Wailuku, Maui, Hl. 96793

Dear Sir:

The undersigned bidder declares and certifies that he has thoroughly examined and is
familiar with the Invitation to Bidders and the Specifications for the Golf Cart / Pro Shop
/ Driving range concession at the Waiehu Municipal Golf Course and that this proposal
is made without collusion with any other person, firm or corporation. The undersigned
further declares that he has read and fully understands the Disclaimer section of the
specifications and has factored these uncertainties into the bid. The undersigned
declares and certifies that he has noted the changes in this bid from the last one,
including the additional requirement of providing sand bottles on the carts, and
the change in the length of the contract.

The undersigned bidder bids a fixed rental of $ per month.

it is understood that the bid upset amount is $23,000.00 per month, and that all bids that
do not meet this minimum will be automatically rejected.

The undersigned bidder shall complete the price ceiling list below:

Rental of self-propelled cart

Rental of golf clubs

Rental of hand golf cart

Rental of golf shoes

Rental of driving range balls per bucket

Upon acceptance of this proposal by the Director of Finance, and the award by the
Director of Finance, the undersigned agrees to enter into and execute the contract
agreement and furnish a bond as required within ten (10) days after such notice of
award or within such further time as the Director of Finance may allow.

If the undersigned fails to enter into and execute the contract agreement and furnish a
bond as required by law within ten (10) days after notice of such award or within such

further time as the Director of Finance may allow, the Director of Finance may
determine that the bidder has abandoned the contract and there-upon forfeiture of the




security accompanying this proposal shall operate and the same become the property
of the County of Maui.

Attached please find:

)} Cash

) Certificate of Deposit
) Cashier’'s Check

) Certified Check

) Surety Bond

P~ o~ p— o~

as required by the Specifications.

Respectfully submitted,

Name of Firm Signature of Bidder**
Address of Firm Print of Type Name of Bidder
Telephone Number Print or Type Title of Bidder
Date Signed

Hawaii State General Excise Tax License Number:

Please specify type of organization:
Individual Partnership Corporation

State of Incorporation:
Hawaii Other Please Specify

** If corporation, please attach to this page your corporate seal, and also evidence
of the authority of this officer to submit a bid on behalf of the corporation. Such
authority must be in the form of a corporate resolution. Give also the names and
addresses of the other officers of the corporation.




SPECIFICATIONS

IFB NO. 10-11/P62

l. Multiple Sealed Bid Process/ Bid Preparation

The golf cart / pro shop / driving range concession wili be awarded through a
multiple step competitive sealed bid process. The first phase will consist of a bidder's
qualification process. Prospective bidders will submit proposals which describe their
qualifications to operate and manage the golf concession as described in the
Qualifications Section of this Specification and based on the specifications of this RFP.
The proposais will be evaluated by a committee selected by the Director of Finance
based on the Evaluation Criteria listed in the Evaluation section of this Specification.
The deadline for submission of unpriced qualification offers is May 12, 2011 at 4:00
p.m. This submission will not be opened publicly, and will not be available for public
inspection until after award of the contract. This submission will also fulfill the
Notification of Intention to Bid requirement.

Bidders who meet the minimum qualifications as determined by the Director of Finance
shall be allowed to proceed to the second phase - the submission of priced sealed bids,
with the bid opening to be held on June 1, 2011 at 2:00 p.m. at the County of Maui
Purchasing Division, 2145 Wells Street Suite 104 (Wells Street Professional Building),
Wailuku, HI. 96793. Both qualified and disqualified bidders will be notified with prior to
the bid opening by the Director of Finance The sealed price offers may be submitted at
the same time as the qualification submission as long as they are in a separate, sealed,
clearly marked envelope (provided by the County of Maui Purchasing Division). The
qualified bidder submitting the highest monthly fee, provided that it exceeds the upset
price, will be awarded the contract.

All associated costs for preparing the proposals shall be borne by the contractor and are
not the responsibility of the County of Maui.

Please submit your qualifications as directed in a neat and readable manner. If the
space provided is insufficient for a particular response, please attach supplemental
sheets which clearly refer back to the RFP. |If there is any additional literature or
information that you would like to provide that is not relevant to a specific RFP
response, please put in a last section marked "Additional Information”.

Where a contractor cannot comply with an express provision of the specifications, terms
and conditions, or any other part of this RFP, the bidder shall furnish a statement on
company letterhead giving a complete description of the exception. Failure to furnish
this statement will mean that the bidder agrees to meet all requirements of the terms,
conditions, and specifications. The Director of Finance shall be the sole determinant of
the acceptability of any exceptions, or of any alternatives proposed.




No withdrawal of the RFP shall be allowed after the 1st phase submission deadline.

Contractors shall immediately notify Greg King @ (808) 249-2403 x30 if any
ambiguities, conflicts, discrepancies, omissions, or other errors in this RFP are
discovered. Any other questions regarding this RFP should be addressed to Greg King
at (808) 249-2403 x30 or Fax # (808) 249-0839.

il Evaluation
Phase | offers will be evaluated in accordance with the following evaluation criteria,
based on the qualification information submitted in response to the Contractor

Qualification section of this Specification:

Evaluation Criteria (listed in the order of relative importance)

Business Experience/Capability.

Experience in operating golf course or comparable operations/concessions.
Financial Capability

Compliance with the Specifications.

Contract start-up compliance.

ohLN=

The first step in the phase 1 evaluation process is for the committee to review each
proposal to determine whether it is either acceptable or unacceptable. A 100 point
evaluation system will be used, and the bidders that score 70 points or greater will be
considered acceptable, and allowed to proceed to the second phase. During this
phase, discussions may be held with bidders to clarify their responses.

The Director of the Finance reserves the right to withhold award of a contract for a
period of thirty (30) calendar days from the date of the RFP Phase || bid opening.

The Director of the Finance reserves the right to accept or reject any or all RFP's and to
waive any minor or inadvertent discrepancy in the RFP documents.

fl. Contractor Qualification

Provide your responses to the information asked below. Additional information not
asked for can be included in a separate appendix of your proposal.

1. Contractor Profile

Describe your organization type (corporation, partnership, etc.). If your
organization is a subsidiary to another organization, please explain the
appropriate relationships, etc. Describe the history of your organization, the size
of your organization, the scope of your business operations, the geographical
areas in which the firm operates, etc. Please attach an annual report and/or
audited financial statements.



Provide resumes or background information for the appropriate personnel who
would manage and operate the concession. Resumes should include a
description of projects which are similar to the Scope of Services contained
herein. Provide the addresses and phone/fax numbers of all key individuals.

2. Experience

Describe your company's relevant experience in performing the scope of
services contained herein. Please focus on businesses or concessions of similar
size or complexity. If your company has specific golf course experience or
qualifications, please describe in detail.  Also please include any relevant
experience of the key individual(s) who will be operating the concession. Please
provide references for all of this information which includes current names and
telephone numbers.

All bidders, whether operating as individuals, a partnership, or a corporation,
shall have a minimum experience of five (5) years successfully operating a
business or concession of similar size and complexity to the golf course
concession described in these specifications. Specific golf course concession or
management experience is desirable, and will be considered in the evaluation
process.

The Director of Finance reserves the right to investigate the financial status,
experience, and records of each bidder; and to require additional evidence and
information from any bidder. The Director of Finance shall be the sole
determinant as to whether a particular bidder is qualified to proceed to Phase 2,
or the sealed price offer phase of the RFP.

3. Financial Capability

Please describe your firm’s current financial capability to perform, including the
amount of working capital that you would provide based on the scope of services.
Include audited financial statements of related businesses which are listed in the
Experience Section of your proposal.

4. Contract Start up date

Please describe in detail how your firm, if selected, would comply with the
September 1, 2011 start up date based on a mid June 2011 projected award
date.

Scope of Concession




The concessionaire shall provide exclusive golfing services as defined herein on a full
time basis to the general public without discrimination as to race, color, creed, or in any
other way whatsoever.

The prices charged for rentals shall be reasonable and not in excess of 10% above the
average prevailing prices charged at the other municipal golf courses in the State. The
10% additional is allowed as a partial compensation for the lack of electric facilities to
support electric carts.  Prices charged for sales, services, and repairs shall also be
reasonable and not in excess of the average prevailing prices charged elsewhere for
the same or similar kind of sales, services, or repairs in the County. The price ceiling
list for rentals and sales shall have the prior approval of the Director of Finance, and
must be posted conspicuously on the premises. The price ceiling list for the first year
must be submitted with the Bid Proposal and shall be subject to the approval of the
Director of Finance.

No changes in the price ceiling shall be considered during the first year of the
concession term. Thereafter, all requests for changes in the price ceiling shall be sub-
mitted in writing to the Director of Finance. Such requests shall list all operating and
maintenance costs of the concessionaire, excluding lease rental, and the net profit for
the preceding twelve (12) months; and such other data as may be required by the
Director.

The term "golfing services” shall mean:

Exclusive sales, repair, and rental of golfing equipment may include the following:
golf clubs, golf bags, self-propelled golf carts, golf shoes, golf balls, golf tees, golf
spikes, golf caps, golf shirts, golf rule books, athletic sox, umbrellas,
windbreakers (jackets), sun glasses, and other related golf equipment and
accessories.

A minimum of one hundred (100) self propelled golf carts in top condition, which
shall be maintained in excellent working condition at all times, must be available
during the term of the contract. Top condition, at a minimum, means that at all
times the carts will experience less than 1% failure rate during the course of a
round, will have no structural or aesthetic damage as a result of corrosion, and
the braking distance will be adequate to meet all industry safety standards. The
carts are subject to a quarterly inspection by the Parks Department, and the
Parks Department will be the sole determinant as to whether or not a cart is
considered to be in top condition. The carts must be equipped with sand
bottles so the golfers are able to repair divots on the course. Any used
carts must be approved by the Officer in Charge.

All self-propelled carts and improvements shall be kept in good order and safe
condition, repair, and appearance and shall be immediately removed from the
premises when such equipment does not meet such requirements. Additional
self-propelled carts may be used with the approval of the Officer in Charge.




A minimum of twelve (12) rental golf hand carts shall be provided.

A minimum of twelve (12) golf club rental sets, including left-handed and right-
handed men's and women's sets, shall also be provided.

Driving range - Provide balls for rental, and daily pickup of driving range balls.

In the event the Officer in Charge, or person or persons he may duly designate
and appoint, notifies the concessionaire that in his sole discretion the use of self-
propelled golf carts at any given time would be detrimental to the golf course due
to weather, condition of the fairways, condition of the carts, etc.,, the
concessionaire shall not rent out said self-propelled golf carts.  Failure to abide
by the decision of the Officer in Charge or his representative shall automatically
result in a breach of contract.

Lessons and instructions on the game of golf taught at the golf course may be
personally taught by the concessionaire's golf professional or by another
declared professional designated and authorized by said concessionaire and
approved by the Officer in Charge.

The concessionaire shall maintain all equipment rented to the general public in a
safe and proper working condition.

All rental equipment not meeting safety requirements shall be removed from the
premises and, if needed, replaced by another in good working condition. In the
event of mechanical breakdown of the rental carts while in use, the
concessionaire shall make a refund in accordance with a schedule to be
approved by the Director of Finance. Whenever possible, however, the
concessionaire shall replace said cart with one in good working condition without
added cost to the user.

At no time shall the concessionaire sell or give away or permit the selling or
giving away of any alcoholic beverages, or allow any alcoholic beverages to be
consumed within the golf concession area, cart maintenance area, or parking lot.

The concessionaire shall confine his sales, rentals, and repairs to the golf
concession area; provided, however, that he shall place his carts and self-
propelled golf carts when not in use within the area designated by the Officer in
Charge, or his representative.

Golf equipment sales and golf lessons are optional activities which are not
required to be provided by this concession. An additional opportunity for revenue
by the concessionaire is the collection of balls left on the golf course by the
golfers after closing hours. Balis collected by the concessionaire will be the



property of the concessionaire for resale purposes or to be used as rental balls
for the driving range.

V. Disclaimer

The County of Maui makes no guaranties, representations or warranties regarding
revenue or net income to be derived from the concession by the concessionaire.

The County shall not be liable or responsible for any golf course closures, interruptions
of play, reduction in, or loss of concession revenue or net income due to construction
activity or golf course maintenance. The County reserves the right to schedule and
proceed with golf course construction activity and maintenance during the term of the
contract. The County also reserves the right to close the course for special events.

The County shall not be liable or responsible for any golf course closures, interruptions
in play, reduction in, or loss of, concession revenue or net income due to causes or
events without the fault or negligence of the County. Such causes and events shall
include, but not be limited to, strikes, lockouts, acts of god, acts of government in either
its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions,
and storms or other weather related conditions.

The County shall not be liable or responsible for any damage or loss to driving range
equipment or golf carts due to causes not involving the fault or negligence of the
County. Concessionaire shall be responsible for proper supervision of golf cart
operators so as to minimize damage or loss to golf carts and to the golf course.

Vi. Other Provisions

1. Governing Laws

This RFP shall be bid in accordance with Chapters 102, 103, and 103D
Hawaii Revised Statutes, and corresponding Hawaii Administrative Rules.

2. Bid Deposit

All bid proposals must conform to Hawaii Revised Statutes, Section 102-6,
and must be accompanied by a deposit of legal tender, or a certificate of
deposit, cashier's check, or certified check on a bank that is insured by the
Federal Deposit Insurance Corporation in the amount of $2,500.00 plus
2% of the amount of the total lease rent exceeding $50,000.00. The total
lease rent is the monthly rent offered x 60 months. The bid deposit must
be payable at sight to the Director, or by a surety bond approved by the
Director in a penal sum of equal amount.

The aforementioned surety bond shall conform to the Hawaii Revised
Statutes, Section 102-8, and be executed to the Director as oblige, by the
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bidder as principal, and by any corporation organized for the purpose of
becoming surety on bonds, authorized under the laws of the United States
or of the State, if a foreign corporation; and under the laws of the State, if
a Hawaii corporation, as a surety in a penal sum of equal amount,
conditioned upon the bidder entering into the contract and furnishing
satisfactory security within ten (10) days after the award of within such
further time as the Director may allow.

If the bidder to whom the contract for the concession is awarded fails or
neglects to enter into the contract and/or furnish satisfactory security as
required by Hawaii Revised Statutes, Section 102-11 and Section 102-12,
within ten (10) days after the award, the Director shall pay the amount of
the deposit into the County Treasury.

The proposal guarantee of all bidders shall be returned after the execution
of the contract by the successful bidder, or if no contract is entered into,
after the expiration of sixty (60) days after the opening of the bids or after
the Director publishes another call for bids, whichever is sooner.

Upset Price:

Any bids less than the upset price of Twenty Three thousand dollars
($23,000.00) per month shall not be considered.

Execution of the Contract:

The successful bidder, hereinafter referred to as the “concessionaire,”
shall within ten (10) days after the award of the contract, or within such
further time as the Director of Finance may allow, enter into and execute a
Lease and Concession Agreement with the County of Maui for the lease of
the Waiehu Municipal Golf Course/Pro Shop concession to provide the
exclusive services contemplated for a period of five (5) years.

The County of Maui reserves the right to cancel the award of any contract
at any time prior to the signing of the Lease and Concession Agreement.

Description of the Premises:

The concessionaire may sell, rent, or repair golf equipment and other
golfing related accessories in the area set aside for concession purposes
at the Waiehu Municipal Golf Course Clubhouse, hereinafter referred to as
the "Golf Concession Area,” which is located next to the ladies locker
room. The concessionaire may also utilize the area marked cart storage
for the storage of carts.



The concession premises covered by this contract is shown as the cross-
hatched area in Exhibit “A.”

No Discrimination:

During the performance of this contract, concessionaire shall not
discriminate against any employee or applicant for employment because
of race, color, religion, sex, or national origin; likewise, for treatment of the
employee during his employment. Notice setting forth the provisions of
the nondiscrimination clause shall be posted in conspicuous places by the
concessionaire. Noncompliance shall constitute a breach of contract
and/or declaration of ineligibility on future contracts with the County of
Maui.

Performance Bond:

At the signing of the Lease and Concession Agreement, the
concessionaire shall deposit with the Director of Finance legal tender, or a
certified or cashier's check, or a surety bond in an amount equal to two (2)
months minimum rental as security for the full and faithful performance of
the Lease and Concession Agreement by the concessionaire.

Alterations or Improvements

The concessionaire shall not make any permanent alterations or
improvements to the concession area without obtaining prior written
consent of the Officer in Charge. Requests to make any permanent
alterations or improvements shall be in writing. It shall be accompanied by
plans and specifications of the proposed project, including cost estimates
thereof. All alterations and improvements shall be made at the expense
of, and maintained by the concessionaire and shall become the property
of the County of Maui upon completion.

Maintenance of Golf Concession Area:

The concessionaire shall be responsible for the reasonable and proper
care of the Golf Concession Area. He shall repair or cause to be repaired
any damages to said property caused by himself, his employees, agents,
guests or patrons, and he shall keep and maintain the area in a clean and
sanitary condition. The concessionaire shall also arrange his carts and
self-propelled golf carts in a neat and orderly fashion within the area as
provided for herein and whenever said carts are not in use. The
maintenance of the driving range shall be the responsibility of the County
of Maui. The concessionaire shall be responsible for the care and
maintenance of the hitting area and replacement of the matting. The
washing of the golf carts shall be performed in an area to be designated
by the Officer in Charge.
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10.

11.

12.

13.

14,

Utilities, Taxes, and Other Charges:

The concessionaire shall pay for all taxes, including real property taxes,
and other charges incurred or assessed against the operation of the
concession herein granted, including but not limited to the full cost of
telephone, water, refuse collection, and electricity charges. The
concessionaire shall defend, indemnify, and hold harmless the County of
Maui from and against any and all claims, losses, or causes of action
relating to such utilities, taxes, and other charges. Prior to being awarded
a contract, the concessionaire shall provide a State of Hawaii tax
clearance and an affidavit certifying that the concessionaire owes no
taxes, or money, or has any unfulfiled contractual obligations to any
Federal, State, or County government agency.

Compliance with Laws

The concessionaire shall observe and comply with all laws, statutes,
ordinances, and rules and regulations of the United States of America, the
State of Hawaii, the County of Maui, and any department or agency of the
above. Whenever his rental equipment and/or personnel are involved, the
concessionaire shall also be responsible in the enforcement of such laws,
statutes, ordinances, and rules and regulations.

Equipment:

The concessionaire shall furnish and install at his own expense any
equipment, materials, furniture, supplies, etc., required by him for the
proper operation of the concession. All placement and installation shall be
made only upon written approval of the Officer in Charge.

Hours of Operation:

The concessionaire shall open and operate said concession at all times
during the hours when the Waiehu Municipal Golf Course is open for
business.

Concession Payment:

Payment shall be made on the first day of each month to the Director of
Finance. Checks shall be made payable to the Director of Finance.
Delinquency of concession payments extending beyond a three month
period from the first due date shall constitute a breach of the Agreement,
and shall be grounds for termination of the Agreement by the County of
Maui. Monthly interest of 1/2% per month will be charged on any balance
due over 30 days.
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15.

16.

17.

18.

Subletting and Assignments:

The concessionaire shall not sublet or license the whole or any part of the
premises; naor assign, hypothecate, or mortgage the lease and concession
agreement, or any or all of its rights there under, without the prior written
approval of the County of Maui.

Indemnity:

The concessionaire shall so conduct his activities upon the premises so as
not to endanger any person lawfully thereon; and shall defend, indemnify,
save, and hold harmiess the County of Maui and all of its officers, agents,
and employees from any and all claims for losses, injuries, damages, and
liabilities to persons or property occasioned wholly or in part by the acts or
omissions of the concessionaire, his agents, officers, employees, guests,
patrons, or any person or persons admitted to said premises, which said
premises are used by or under the control of the concessionaire.

Insurance:

The concessionaire shall procure, purchase, and maintain the following
insurance during the term of the Agreement:

a. Public liability insurance in an amount not less than $1,000,000
combined single limit for each occurrence.

b. Property damage insurance in an amount not less than $100,000.

C. Fire insurance in an amount equal to 100% of the replacement
value of the premises to be established by the insurance appraiser
and as approved by the Director of Finance.

Copies of said insurance policies shall be filed with the Director of
Finance. Each insurance policy shall contain a clause whereby the
insurance company shall agree to give written notice to the Finance
Director thirty (30) days prior to cancellation or alteration of said policy.
All expenses connected with the procuring of insurance shall be borne by
the concessionaire. Insurance policies shall name the County of Maui as
an additional insured for its own acts and/or omissions thereon.

Breach of Contract:

In the event of any breach of any of the terms or provisions of the Lease
and Concession Agreement, or failure for any reason on the part of the
concessionaire to perform under the terms and conditions of the
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19.

20.

21.

22.

23.

Agreement, the County of Maui shall have, in addition to any other
recourse, the right to terminate the Agreement; to enter and obtain pos-
session of the entire premises, to hold as security or remove and exclude
all property of the concessionaire there from, to remove and exclude any
and all persons from the premises, to assume full control and
management of the administration and operations of the golf course,
and/or to substitute a suitable operator of the golf course for the duration
of this contract, all without service of notice or resort to legal process and
without any legal liability on its part. In the event of a breach of contract
by the concessionaire the County of Maui shall be under no duty to
mitigate its damages caused by said breach.

Inspection by the County of Maui

The County of Maui shall have the right to make inspections at any
reasonable time and in any reasonable manner to insure compliance with
the Lease and Concession Agreement.

Surrender of Premises Upon Termination:

The concessionaire shall, upon demand and without court order,
peaceably deliver forthwith possession and control to the County of Maui
of the demised premises, including all improvements or additions thereto,
in good order and condition, reasonable wear and tear excepted, upon the
termination of the Lease and Concession Agreement.

Term of Agreement:

The term of this contract will be from September 1, 2011 to August 31,
2016 unless otherwise terminated sooner as set forth herein. In addition,
this contract will allow for a potential two one (1) year extensions from
September 1, 2016 to August 31, 2018 upon mutual agreement of the
contractor and the County.

Severability;

If any term or provision of this contract is held invalid, the other terms or
provisions shall be not affected thereby. If the application of the contract,
or any of its provisions, to any persons or circumstances is held invalid,
the application of the contract and its provisions to other persons or
circumstances shall not be affected thereby.

Pre Award Tax Clearance: An original or certified copy of a tax clearance
issued by the Hawaii State Department of Taxation (DOTAX) and the
Internal Revenue Service (IRS) is required prior to the awarding of the
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24.

contract. It is therefore requested that the tax clearance be submitted with
your sealed offer.

Final Payment Tax Clearance: The tax clearance submitted with your
invoice for final payment requires both the Hawaii State Department of
Taxation (DOTAX) and the Internal Revenue Service approvals. A copy of
a tax clearance certificate that bears an original green certified copy stamp
shall be acceptable for final payment. The period of validity for a tax
clearance used for final payment is two (2) months.




Addendum #1

Invitation for Bid
Golf Cart, Pro Shop, Driving Range Concession
at the Waiehu Golf Course
Job No 10-11/P62

This addendum is hereby made a part of Job No. 10-11/62 for the Golf Cart, Pro Shop, Driving
Range Concession, and it shall amend the said documents in the following respects:

1. The bid opening is extended from June 1, 2011 until July {, 2011 at 2:00 p.m.
Approval: iz~ T R

Danilo'F. Agsalog
Director of Finance

Issued: May 19, 2011



Addendum #1.

Invitation for Bid
Golf Cart, Pro Shop, Driving Range Concession
at the Waiehu Golf Course
Job No 10-11/P62

This addendum is hereby made a part of Job No. 10-11/62 for the Golf Cart, Pro Shop, Driving
Range Concession, and it shall amend the said documents by adding the following provision:

1. The County of Maui reserves the right, with 90 days notice, to cancel the concession bid
if the golf course operations are privatized during the term of the contract. The
concessionaire agrees not to pursue the County for any financial or any other damages
which may occur due to this option.

Approval: @:F //)‘/\

Danilo F. Agsalog
Director of Finance

Issued: June 22, 2011
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OFFER FORM
IEB NO. 10-11/P62

Director of Finance
County of Maui
Wailuku, Maui, HI. 86793

Dear Sir:

The undersigned bidder declares and certifies that he has thoroughly examined and is
familiar with the Invitation to Bidders and the Specifications for the Golf Cart / Pro Shop
/ Driving range concession at the Waiehu Municipal Golf Course and that this proposal
is made without collusion with any other person, firm or corporation. The undersigned
further declares that he has read and fully understands the Disclaimer section of the
specifications and has factored these uncertainties into the bid. The undersigned
declares and certifies that he has noted the changes in this bid from the last one,
including the additional requirement of providing sand bottles on the carts, and
the change In the length of the contract.

The undersigned bidder bids a fixed rental of $ %;’ oo per month.

Itis understood that the bid upset amount is $23,000.00 per month, and that all bids that
do not meet this minimum will be automatically rejected.

The undersigned bidder shall complete the price ceiling list below:

Rental of self-propelled cart 207 \& \'l»\u’ \D°= (\\u\&(

Rental of golf clubs 'ZO» \'83\'\..\% \Sd’ cl\u\u \/ l?
Rentalofhandgoffeart 4% VB, 3°% Ay

Rental of golf shoes * 35z \%\’V\a&

Rental of driving range balls per bucket \7'3’ ¢ 21 ool

Upon acceptance of this proposal by the Director of Finance, and the award by the
Director of Finance, the undersigned agrees to enter into and execute the contract
agreement and furnish a bond as required within ten (10) days after such notice of
award or within such further time as the Director of Finance may allow.

If the undersigned fails to enter into and execute the contract agreement and furnish a
bond as required by law within ten (10) days after notice of such award or within such
further time as the Director of Finance may allow, the Director of Finance may
determine that the bidder has abandoned the contract and there-upon forfeiture of the

TTNTY reTes gy EH
CAMS: | 0?/
—_—
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security accompanying this proposal shall operate and the same become the property
of the County of Maui.

Attached please find:

( ) Cash

( ) Certificate of Deposit
( ) Cashier's Check

( ) Certified Check

( ) Surety Bond

as required by the Specifications.
LLﬁRe ully submitte

E

Name of Firm Signature of Bidder**
1L '*éimLca kf %Lg,\u Moo, N Kge 3 €40
Address of Firm c,(,"pl- Print of Type Name of Bidder
\- 20 - 245-110D Womker  WMeneger-
Telephone Number Print or Type Title of Bidd
G ~2o-\|
Date Signed

Hawaii State General Excise Tax License Number:\U@OT V2L U0 -0
Please specify type of organization: /

Individual Partnership Corporation
State of Incorporation:
Hawaii ___ - Other Please Specify

b If corporation, please attach to this page your corporate seal, and also evidence
of the authority of this officer to submit a bid on behalf of the corporation. Such
authority must be in the form of a corporate resolution. Give also the names and
addresses of the other officers of the corporation.




DANILO F. AGSALOG
Director

ALAN M. ARAKAWA
Mayor

MARK R. WALKER
Deputy Director

COUNTY OF MAU!

DEPARTMENT OF FINANCE
200 S. HIGH STREET
WAILUKU, MAUI, HAWAII 96793

April 15,2016
CERTIFIED MAIL/RETURN RECEIPT REQUESTED 7014 3490 0001 5493 2754

HAWAII GOLF EQUIPMENT AND SUPPLIES, LLC
DBA WAIEHU PRO SHOP

200 A Halewaiu Road

Wailuku, Hawaii 96793

Attn: Arthur J Rego, Member/Manager

SUBJECT: GOLF CART/PRO SHOP/DRIVING RANGE CONCESSION AT THE
WAIEHU MUNICIPAL GOLF COURSE
IFB NO. 10-11/P-62; CONTRACT NO. M1009

Dear Mr. Rego:

Pursuant to the Lease and Concession Agreement dated July 27, 2011, the Contract is
hereby extended for the first of two one-year options for the term commencing September 1,
2016 up to and including August 31, 2017. The Concessionaire shall pay the County a net
rental of TWENTY THREE THOUSAND AND NO/100 DOLLARS ($23,000.00) per month.

Please feel free to contact Guy Hironaka, Real Property Manager, at (808) 270-7725 or
guy.hironaka @ co.maui.hi.us should you have any questions regarding this matter.

Your prompt attention and assistance regarding this matter is greatly appreciated.

Sincerely,

C b a—~—r

@TANILO F. AGSALOG
Director of Finance

Enclosure

XC: Flle



CONFIRMATION OF CONCESSIONAIRE RENT
GOLF CART/PRO SHOP/DRIVING RANGE CONCESSION AT
WAIEHU MUNICIPAL GOLF COURSE
IFB NO 10-11/P-62; CONTRACT M1009
15T OF 2 CONTRACT EXTENSIONS

YEAR TERM RATE
1 09/01/2016 — 08/31/2017 $23,000.00 Per Month
CONCESSIONAIRE DATE
4 “ ( 4 ) L#// cyl/ﬁ
BY: ARTHUR J. REGg
Member - Manag
{4/, L od-1? e
Y- ERINE M. CORDEIRO

' Member - Manager

COUNTY OF MAUI )
i A 3 / g
/MM - .y ol ) |
5/ w% “;' / ! M’W y Vi N
WS T
BY: DANILO F. AGSALOG
Finance Director

APPROVED AS TO FORM AND LEGALITY:

VV\’

By JEFFREY UEOKA
Defuty Corporation Counsel

R ——

L2

d/19 /16




Mis?
LICENSE AND CONCESSION AGRFEEMENT

THIS LICENSE AND CONCESSION AGREEMENT (" Agreement”) 1s made and ontored
into by and between the COUNTY OF MAUL a pohiical subdivision of the State of Hawan, whose
address s 200 South High Street, Watluku, Maus, Hawan 96793 heremnafter referred to as the
“County”, and SAVORY PALATE HAWAN LIMITED LIABILITY COMPANY, a Hawan hmited
lahility company, whose mailing sddress is Post Office Box 880984, Pukalan, Maus, Hawan 967 #8,
herenafier referred (o as the "Concessionaire”,

WITNESSELHW:

st the County, for and in consideration o f the rent 10 be pad and of the terms, cavenants,
aned conditions set forth in this Agreement, does hereby dermise and hoense unto Cuncessionaire, aml
Concessionaire does herehy hoense and fure from County. for purposes of operating the food
concession at the Waschy Mumicipal Golf Course, Waluku, Maw, Hawan, Tax Map Key Mo (33
1.2.00 3027 ipor ) (the “Premises”) as described in that certan wrrecorded “Invitation for Buds for
the Food and Liguor Concession atthe Warehu Mumicipal Golf Course, Waluka, Maw, Hawan, [FB
Ne 11L.14P71", which is attached hereto as Exhabit *17 and made a part hereol, as follows:

A svope of Concession. The Concessionaire will proy e restaurant services inciuding
the preparation and sale of food and liquor within the Premises. The Cancesstonare wall also be
permitted to operate a catering business and/or vending machines within the Premuses. In addition,
the (oncessionaire may operate a food cart on the golf course premses, but may not install vending
machines anvwhere outside the Premuses

B Secunty. The Concessionaire shall provide either 2 Secunty Deposit in the amount
of FIVE THOUSAND FOUR HUNDRED TWO DOLLARS (55,302 201, which 1s equivalent 10
TWI {21 months of the monthly concession fee or shall file a pood and sufficient Suraty Bond on
the formn furmished by the County cond:tioned on the full and fathful performance of the Agreement,

which bond shall be in an amount cquivalent to TWO (23 mionths of the mouthly concession fee.



Mi1017
LICENSE AND CONCESSION AGREEMENT

Such bond shall by its terms inure 1o the benefit of the County. Surety bonds for performance must
comply with the requirements of Section 102-12, Hawaii Revised Statutes ("HRS™).

C. Compensation. As compensation to the County for the nght of the Concessionaire
to operate a food concession in accordance with the Scope of Work described in paragraph A above,
agrees to pay n advance, on the 1* day of cach and every month, TWO THOUSAND SEVEN
HUNDRED ONE AND NO/10O DOLLARS (82, 701.00) to the County of Maut, Department of
Finance, at County's address designated herein or as otherwise designated in wriling by County to
Concessionare.

D. Term. The Term of the Agreement shall be FIVE (5) years, commencing on July {,
2014 up to and including June 10, 2019, unless sooner terminated as hereinafter provided.

E. Terms and Conditions. The Concessionaire shall comply with the terms and
conditions contmned within the "Invitation for Bids for the Food and Liguor Concession at the
Waichu Municipal Golf Course, Wailuku, Maw, Hawan, [FB No. 13-14P71", attached hereto as
Exfibit *1" and the Covenuants, Terms, and Conditions of this Agreement, which are attached hereto
as Exdubit *2" Additionally, Concessionaire shall ensure that all employees handhing food and
beverage must have a valid current food handler's certificate issued by the State Department of
Health. Concessionaire shall comply with all laws and regulations related to handling and sale of
liquor, including Chapter 281, HRS, and the rules of governing the sale of intoxicating liquor of the
County of Mau1.

n. The Standards of Conduct Declaration of the

Concessionaire 15 attached hereto and is made a part of this Agreement.
Q. Conflict. In the event of any conflict between or among this Agreement and other

documents that are attached hereto or incorporated herein by reference or both, the terms of thes




M1017
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Agreement shall control first, the County’s General Condittons (Exhibit *2") second, other
documents prepared by the County third, and documents prepared or submitted, or both, by the
Concessionaire last.

H. Officer-in-Charge. The Director of the Finance, or an authonzed representative, shall
he the Officer-in-Charge for all services provided herein, and shall have the nght 10 oversee the
successful completion of Agreement requirements, including monitoring, coordinaung and assessing
L ancessionaire's performance and approving completed worksservices with veri fication of same for
Concessionaire's invorces or requests for payment.  The Officer-in-Charge also serves as the poun
of contact for the Corcessionaire from awarl to A greement completion,

IN WITNESS WHEREQF, the Partics exceute this Agreement by therr signatures, on the

dates below, 1o be effective as of the date of last signature hereto.

[EXECUTION PAGES TO FOLLOW)]
{THE REMAINDER OF THIS PAGE 1S INTENTIONALLY LEFT BLANK]
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LICENSE AND CONCESSION AGREEMENT

CONCESSIONAIRE EXECUTION PAGE

[ hereby represent and warrant that | have the legal nght and authonty to execute this Agreement on

wehalf of the Concessionaire

CONCESSIONAIRE:

SAVORY PALATE HAWAI LIMITED
LIABILITY COMPANY

- " =
By ,
f&inmwfmm

fowng L tnant Davis

<4 7 {Prnt Name)

s Mananer, baent, bragnier
i (Tuley

Date MMM 19, 2014

|THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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siatEor Naames
M ‘y %W )

On ths IS day of ?L‘%‘ 20 "{ before me personaily  appeared
ﬁiwz z:'n 11 to me perdonally known, who, being by me duly swom or
11d say that suc pcrmn executed the foregoing mstrument as the free act and deed of such

aff
person, and i apphoable, i the capacity shown, having been duly anthonzed o execute such

istnsrsent 10 such capaciy.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

iﬂgnl“l”‘,
) 1“7
’ﬁ?’ ‘ i ny g 4:'

a.
4& PR .
3 “ %wy Public, State of
! Print Nane [Mﬁw 5"'“&' £4'f?*f)

z
: P
a W” u '_' g
e e &
' uaﬁ%& My commission expires A""L‘? 24, 2015

NOTARY PUBLIC CERTIFICATION

Doc Date: WW 14 Zal‘* # Pages o

Padecial

TN N :
Mary Name Tune éfa;c‘, Fq 1o Ciromn po 3V

[B5%%
Diescriphion. W %

Senary - , G ifberd
Signature. W , m) %u o
LT
Dhate Tnaey (S, 14
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LICENSE AND CONCESSION AGREEMENT

COUNTY EXECUTION PAGE

COUNTY OF MALTL

o (e (ke

ALANM ARAKAWA

Its Mavor
b \Jute
e p
B

L . \ '
DANILO F. AGSALOG
s Durector of Finance

Dhate AN 17 2%

APPROVAL RECOMMENDED:

MARK R WALKER
Deputy Directie, Department of Finance

Dae _ MY 1920

APPROVED AS TO FORM
AND LEGALITY:

-
7 L
/
i /
A

Dispuaty Corporation Counsel

b AL AT TRMETT S maomy ittt o0 i ongion. wyh

JUN 17 2014

Mate

s
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STATE OF HAWAIJL )
¥ 35
COLUNTY OF MALT ¥

O thay ['ﬁ? day of :: ;*wu _ mﬂ-&. hefore me personally appearsd ALAN M.
ARAKAW A, to me personally known, who, being by me duly swormn, did say that he is the Mavor
nf the County of Maui, a political subdivision of the State of Hawan, and that the seal alffixed 1o the
foregng nstrument 15 the lawful sesl of the sard County of Maw, and that the sasd instrument was
wened and sealed on behalf of sasd County of Maus pursuant to Section 7-3 11 and Sechon 4 1¥ of
the Charter of the County of Maw; and the said ALAN M. ARARKAWA acknowledged the sand
astritneent to be the free act and deed of sard County of Mawm

™ WITNESS WHERFOF, [ have hereunto set iy hand and o1fic1al seal

-

Jgdim Public, State of Hawan

Print Name: ____ WCHELLE L. ISTEBAN

My COMMISSION EXPIres. % ”II 415

NOTARY PUBLIC CERTIFICATION

Doc Date: (ﬂ/[’,’}oiu # Pages I{D
Notiry Name: ) Judicaat
E e

Pheriplion 2 {te E Und c;! Y.&51 2

________%mm&
(1] 014

[rate;

i
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STATE OF HAWAL ¥
1 58
COUNTY OF MALY }

On thus '@day of W}‘”{{%m 2(3;‘0_4__., before me uppeared DANILO F. AGSALQG, 10 me
personally known, who being by me duly swom, did say that he 15 the Director of Finance of the
County of Maw, a political subdivision of the State of Hawaun, and that the scal affixed w the
foregouny instrumoent 15 the law ful seal of the said County of Maui, and that the sad instrument w as
signed and sealed on behalf of sad County of Maw pursuant to Section - 18 of the Charter of the
County of Mauy; and the sad DANILO F AGSALOG scknowlodged the sand instrument to he the
free act and deed of saad County of Maw

IN WITNESS WHEREOF, | have hereunto set my hand and official scal,
ﬂ’ '“ AH ~ *bl

:Q} L i, "
{ {NOTARY: : e Miuy
ERR! WW F Notary Pubbic, State of Hawan
PR o I \ )
. :’ %MW ?wﬁg’..." Print Name: DANA AH NEE
*.“m * “"*
Trease My commission expires; __NOY 1 4 2014

NOTARY PUBLIC CERTIFICATION

Doc Date: ANIT N # Pages: Al
Notary Name fudicial .
DANA AH NEE Circuit: e
Do, » ,
Description WIGHT - Listitgt avd Gordessitr Ve
PY » oy .
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mm;fé Pak Pama Lkl Labity ; i NOTARY"
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Mio1?
LICENSE AND CONCESSION AGREEMENT

CONCESSIONAIRE'S STANDARDS OF CONDUCT DECLARATION

For the purposes of this declartion

“Substantial interest” means an interest in a husiess of other undertaking wheeh is suffcient
in fact to controd, whether the mterest 13 greater or less than fifty per cent (30%:)

“Employee” means any norminated, appointed, or elected officer or employee of the Counry,
mciuding members of boards, commussions, and commutices, and smplovees under contract
to the County, but exchuding members of the County Counctl (*Couanty Council Members™s

D behall of SAVORY PALATE HAWAL LDMITED LIABILITY COMPANY . Concessionaire,
the undersigned does declare as follows:

1

]

Concessionaire (Jis @ is not a County Council Member or an Employee of a
pusiness 10 which & County Council Member or an Emplovee has a substantial
iierest.

Concessionaire has not been represented or assisted personully i the matter by an
individual who has been an Employee of the County department awarding this
Agreement within the preceding wear and who particspated while so employed in the
matier with which the Agreoment is directly concemed

Concessionuire has not been assisted or represented by a County Counal] Member of
Employes for a fec or ather compensation to obtain this Agreement and wail not be
assisted or represented by a County Council Member or Emplovee for  fee or other
compensaton i the performance of this Agreement, f the County Council Membey
ar Emplovee has been involved in the development or award of the Agreement

Concessionaire his not been represented on matters related 1o this Agreement, for a
fee or other congideration by an smndividual who, within the past twelve (12) menths,
has heen an Employee, or m the case of the County Counail, a County Council
Member, and participated while an Emplovee or a County Council Member an
matters related 1o thes Agreement

*Booatds W spency 1 the "u” Blagk 8 checkod and of the Agreoment wevolves gonde of vervices of 8 vilor g erorw
of VL the Agroemment may oot be swarded undess the Agrorment o oede after cosupritnee badidng




Mle17
LICENSE AND CONCESSION AGREEMENT

Concessionaire understands that the Agreement to which this document 1s attached is voidable on
behalf of the County if this Ag@rcmmt was entered tnto i violation of any proviston of Article 10
of the Revised Charter of the County of Maui ("Cade of Ethics™), including the provisions which are
the source of the declarations above, Additionally, any fee, compensation, gift, or profiit recerved
hy any person as a result of a vielation of the Code of Ethics may be recovered by the County

Concessioname.

SAVORY PALATE HAWAL LIMITED
LIABILITY COMPANY

By /4 Z P

{Signaturc}
Tonny Lgmn Vawwni Davig
7

{Print MNams)

Its WMMV &m} Ommna’
1ie ) Y

Dae__ MY 15, 2014
o

§ot




INVITATION FOR BIDS
FOR THE
FOOD AND LIQUOR CONCESSICN
AT THE

WAIEHU MUNICIPAL GOLF COURSE

WAILUKU, MAUL HAWAI

IFB NO 13-14PTY
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INVITATION TO BIDDERS
L L 13-14iP74

Seated bids for the Food ard Lguor Concessian at the Waiehe Golf Course, IFB No
13 14/PT1, will be received yp to 200 o m on

and pubcly opened thereatter at the Department of Finance. Purchasng Dnosion 2143
Viels Slreet Sude 104 Wahgku HI BETE3

Tre concession will be awarded for a fwe (5] vear perniod peginring July 1, 2044 ang
anding June 30, 2019

Specifications and offer forms may be cbtained at the Department of Fnance,
Purchasing Diesion, located at 2145 Wais Street (Wells Street Profess:oral Building)
Sute 104, Waduka, HI. 98753 A Notice of inten! 1o submit a b, and an Applcatian to
tid are requirad to te submittad no later than March 10, 2014 at 4:30 p.m

Mo bl sl be accepted urless acoompanes tid mwzw i mmmzm»:;g with 1028
Hawas Bavised Statutes T

S % £
s "—%..4,"

W& L e

DARILO F AGRALDG
rrecinr of Finance

Maui News: Fabruary 21, 2014
Fabruary 23, 2014
Fabruary 25, 2014
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Notice of intention to Bid
For the Food and Liquor Concession
at the Waiehu Golf Course
Maui, Hawaii
iFB 13-14P74

[ate

KMr DANILO F AGSALGG
Durpctor of Finance
Courty of Maui

200 S High Streat
Wanuku, HE 94793

Dear S

The urdersigned intends 10 b for the Food and Lauor Concesson at the
HNaere Goi Course. Maui, Hawas

Anached 15 the fully completed Appbcation to Bid a8 ‘equired urder Sectn 1 of
e Specficatons

Raspectreely submitted

Marme of Bidder

By

Authonzed Sgnature

Tithe

Taaphnone

This Notice must be filed on or belore:
March 10, 2014 at 4:30 p.m.
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FER FORM

[irector of Finance
County of Maui
Warluky, Mau, HE 887463

Dear Bir

The uncersgnec Dudder decisres and certfies 1hat he has thoroughly sxarm ned and
famdiar wih the imvitation to Budders and the Specfcanons for the Food and Lo
Concession at the Waehu Golf Course and that this proposal s made withou! Tolusan
wah ary oiher person firm or corporation The undersigred further deciames that e
has read ang fully understands the Disclaimer section of the specificatons thal he has
mapected the facility, and that e has factored these uncerfambes ot the b

The undersigned bidder bigs a fixed rental of § per month,

1t is understood that the bid upset amourt s $1,500.00 per manth and that ail buds that
da not meet this minimum will be aulomatically reiected

Upon acceptance of s proposal by the Duector of Finance and the awars by the
Owactor of Fnance, tha undersigned agrees 1o enter <ito and axacule the contrad!
agresment and furrish 8 bond a8 regquated weihan ten (1) days afer such notce of
awad of within such further trne as the Director of Finance may alow

it ihe undersigned fadls to enter into ang execule the cortract agreement ang furnish a
bond as required by law within tan {10 days after notice of such award o¢ within such
hurther time as the Director of Finance may allow. the Direcor of Finance may
getermine that the bidder has abandoned the contfract and them-upon fodfaiture of the
securty accompanying this proposal shall operate and the same become the propeny
of the Caunty of Maui

Aftached pleasa find

i ¢ Lash
i Lershcate of Depost

i Uashiers Check
{ s Cenifed Check
{1 Bugery Bond

as required by the Specifications.
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Respecthully submitied

Name ot Firm | Signature of Bidder**
Adgress of Firm Prnt of Type Name of Bader
Tamphong Nurmbar Prnt ar Type Tithe of Budder
Date Sgred

Hawas State Gereml Excise Tax License Number

Pigase spacify type of organization:

Indwidual Partnership Carmporation
State of
tncorparaton Hawah

Cther Piease Specty

. if corporation. please attach 1o his page your corporate seal and aisc aandence
of e guthorty of thes offioer o subymt @ bod on pehall of the crporation Bun
Marhorty Tust Deon the o of 8 compotate mesoiuton  Gove aiso he names and
addresses of the other officers of the corporabon
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SPECIFICATIONS
IFB NO, 13-14/PTY

1 ion of Bidders:

Notce of Intention to bid atached hereta, must be filed by 2ach prospectve bder with
the Dhrector of Finance at the office of the Purchasing Divsion, Ceunty Building before
4:30 p.m. on March 10, 2014

Each Bidder shall file, together with the Notce of Intention 1o B, the Application to Bd
aftached nereto and marked Exhibit 8, answered in full ang sworn 12 before a notary
providing avidence of the following mimmum guaifications

a Thraa year's full tme axpedence in operating a restaurant food concesson or
frog catenng DuSINess.

B Dross ncome of not less than $50.000 a year dunng that three year pancd from
speratng a restaurant, 00d concessOn O food caterng Dusitess

z Evdence of abity 1o provide 3 mirimurm of $10 000 » hquad wonirg captat o0 @
taen commitment from a finarcidl msSiution dong business in The State of Hawss
fora lcan of $10 000

To meet the above requirements, the sole proprietor, or one of more of the garners in a
partneratug of und venture, or one or more of the officers 1 a corporation, shail maet
ke qualifizatons as dsted in items (@) and D) above  Sewd quatificetions may naol 0=
mal by a corporation, partnersheg, joint venture, or individual marely ty the employment
of & manager of person ‘o be n immediate charge of the concession who has had the
requisite years and income expenence.

The Director of Finance reserves the nght (o investigate the ‘inancial status,
syperence. and records of each Didder. ard to require addtional avidence and
formation from any bidder. Should bidder farl o meet the guatfications stated heren
ar fad 1o submit the raquired Noboe of intention 1o Bad the Director of Forance may
rafuse 10 recawe or consider any bid subrntted by such butder

. Scope of Concession

Tre concessonare wll provide rsstaurant servioes inclydeg e preparation and sale
ol food and hguor withn the concassion area The concessionare wl also De
permdled 10 operate a catenng Dusiness and/of vanding machnes withs the
concEssion ared  In additon, the concessnaite may operate 3 food cant or the golt
LoArse premses, Do may not mstall verding machines arywhens o0 the course s
gy etention of the Courty of Maui o i the specihc requrements ara the scope of
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oy conoeson 1o Alow the coNcessionare 1o operate with maxenoy lexduiny
arabies not spechically agdressed i ths (FB such as the menu. stalfing etc srall be
Jetermned sCiey by the concessionare

The current concessionaire paid the County of Maui $1 800 .00 per month for the
lant § yoars.

4l Disclaimer

The Courty of Maul makes no guaranties, representations or warranties regarding
ravenue of net mcome 1o be dernved from the Contession by the COPCesRLNATe

The County shall not be liable or responsitle for any golf course ciosuras, interrupions
of play. redulton @ o7 '0ss of concession ravenye or net nocome due to construchon
antwly or goif course mairtenance  The County reserves the dght 1o schecue ang
procesd with golf course construction actvity and mamienance dunng the term of e
contract  The County aso reserves the right 1o ciose the course for special events

Tre County shas nat be hable o responsibie for ary 1088 Of concesson revenue or nat
roome due 10 CAUSESs Of gvents without the faylt or neghgence of the County  Such
causes and events snal noiude. bul ot De brvted 1o, stnkes lockouts, acts of goo
acts of governmment m edher 45 soveregn of comfactudl Cagacty lantsies fireg
fands, epidemics, quananiine restncions. and storms o other weather telated
sordhons

Upon the stant of the cantract the concessionare will assume rasponsbility for the
progery on an as s basis, and will be responsidle Tor any repads or moslcations in
st 1o mmntain of 1o bring the faciity up o standard of to comply with ary and at iaws
andg regulations affecting the operation of the facility. The County reserves the right 1o
maka repairs or perform maintenance at the ‘acility at ds discretion and subject lo
badgetary constramis,

Inspaction of the facility may ba made by cortacting Doug Myers, Walehu Golf
Course Superintendant, at 243-7402 Arrangements shouid be made well in
advance, ard any problems coordmating 8 site mspaction srouid be diracted 1 Greg
King at 270.7488.

.  Qther Provisions
1 Dorvlrrung L aws

Tius FH shad be b m aocordance with Chapters 102 Mawad Raased Statues
and Uhapler 140 of the Mau County Coge

84 Deposil
Al mid proposals mus! conform to Hawad Revsed Statutes, Section 1026 ang
sl e acoomparied by 3 ceposit of legat tender, or a cetificate of sepost,
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cashupe's check o7 certfed check an 8 Bank hal s osured by he Federal
Deposd Ingurance Corporaticn in the amognt of 82 500 00 plus 2% ol e
amount o the 10tal lease rent exceedng 350 000 00 The total 'ease rent 3 the
manthly rert offered x 50 months. The bid deposd must be payvabie at sight 'z
e Deecie o by 8 surgly bond approved by the Deecter 1 3 penal sum of
equal amourn

The aforementioned surety bond shall conform o tre Hawas Rewsed Statutes,
Section 102-8, ard be executed to the Director as chliges, by the Didder as
principal and by any corporation organized for the purpose of becoming surety
un bongs authorized under the laws of the United States or of the State, ifa
foresgn corporation; and under the laws of the State, i a Hawal corporaton, as a
syraty in a penal sum of equal amount, condiiored upon the bidder entering «anto
@ contract and furnishing satisfactory secunty within tén {107 days after the
award within such further ime as the D actor may allow

if the idder 1o whom the contract for the concession 3 awarded fauls or neglects
o enat Mo the contract andior furnish satisfaciory security as réquired by
Hawas Revised Statutes Section 102-11 and Section 10213, wethun tew (10
days after e award the Drecior shall pay the amourt of the deposit o the
County Treasury

The proposal guarantes of all Didders shal be raturned after he execution of he
cortract by the successhul bidoer or ¢ no contract o entered into | after the exp-
ration of sty (80) days after the opering of the tuds or after the Dirscior
pubbshes ancther call for bids whichevar 5 sooner

Hids less than the upset price of One Thousand Flve Hundred Dollars
{$1,500.00) per month shall not be considered

£xecution of the Contract:

The successful pidder, hereinafter referred 1o as the *zoncessionara,” shall
wiltun ten (10} days aftar the award of the contract o within such further Sme 35
the [hractar of Finance may allow, enter into and execute 8 Lease and
Concession Agreament with the County of Maui for the lease of the Waehu Gof
Course Food and Laquor Concession (o provade the exclysie 3eraices
cortemplated for 3 pengd of fve (5 years

Tre County of Maui reserves the 7ight 1o cance! the award of 37y contract at any
urig prof 'o the ngaung of the Lease and Doncession Agreement

Rescrption ol the Premses

Trae concession pramises covered by s contract 3 shown i Eahulat *48°
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1

o mm; he z:zmmrmanm of thes contract concessonaite shall not cetrmngte
agamsl any emplioyee o appican? for empioyment because of race cole
talginn. Bex, O nahonal ongin ikewise. o1 reatment o the empioyes gyring hig
smployment Notice sethng forh the provisons of e aofubscinunalon Clause
shall be posted ir CONSOICUOUS (Haces by the contessionaire  Nongormpliancs
shall corstitute a braach of contract andior declaration of nelgbiltty on tuture
contracts wih the County of Maul

Pedomance Bond:

Al the signing of the Lease and Concession Agreemant, the concassioraire shail
depost with the Director of Finance legal terder, or a certified of castiar's check,
of a surety bond in an amount equal to fwo {2) months rental as secunty for the
full and faithtut performance of the Lease and Concession Agresment by the
SONCASYICNANe

Alerations or improvemants

The concessionare shall not maka any permanant atarations of /Mpryements
13 the COnCession area without sblammg pror wolten congent of the Uficer n
Charge Requests 10 make any parmanent alterahions of omprements shal be
1wy 1t shall be accompaned by plans and specficabions of 1he propesed
progect ncluging cost estmates thereo! Al alerabons and improverrants shall
pe made 3t e expense of. and mamtained by the concessionare ang shal
taoome the property of the County of Mauw: upon completion

Mantenance and Reg i i:5 )

The concessionare xhaﬂt a1 alt timm m&p am:i reairtain the premses,
pquipment utensils, supplies, and all areas used by tvm or assigred 1o himin a
clean and santary condtion in conformance with the reguiternants of the State
Caparment of Health and to the satistaction of the officer in charge

if the concaessionaira, after receiving writter natice from the Director of Finance,
farls, within five {5) days after receiving such notice, 1o maintamn, repair, or clean-
up e concession area as reguired. then the contract shall be deemed to have
taen breached and the County shall have the right to terminata the contract

Tre concessconaire shall be responsible for the cost of maintenance ang repair
WOk 19 [he concession oremises including the cost of repars o regiacemen's
pecause of Jamage 10 e CONCessIoN Dremmes Caused by mablious meschef
candansm or unigwtul entry. The concessorare shal Wiso be responsdis for
thee cost of 39 rapalr Wik 10 N0 CONOSSSN Dremises Cauted oy fre fram athe
the COrCREEInn DIMTIReS.

Utities, Taxes ang Other Charges.
The concessionare shal pay for al taxes, nohuting res! property taxes, and
other charges incurred or assessed against the opemation of 1he Concession
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heren granted. including Sl ot imited to the full cost of telephore water,
efuse collection, and elecinoty chargas The concessonaire shall defend,
ngemmfy, and hold harmiess ine County of Maui from and against any and all
clams, losses, or causes of action relating 1o such utilities, taxes, ang other
charges. Pror to being awarded a contract, the concessionaire shall provide a
State of Hawaii tax clearance and an alfadavit certifyng that the concessiorare
awes no taxes, or money, of has any unfited cortractual obhigabions o any
Faderal. State or County government agency.

't Comphance with Laws
Tha zoncessonare shall observe and comply with ad laws. stalutes ordrances
and rums and reguiations of the Unted States of Amerca the State of Hawa!
the County of Mau, and any cepartment or agency of the above

2 Equpment
The concessionaire shall furnish and install at his own axpense any equipment,
matanals, fumiture, supples, etc  required by him for the propsr operation of the
concession. All placerment and instaliaticn shall be made anly upon writen
approval of the Officer in Chame

'3 Corcession Paymer
Payment shall be magde on the first day of sach month to *he Direotor of Fnance
Checks shall be made payabie 1o the Director of Finance  Delnguency of
CONCESSION payments axteanding teyand 3 three month penad from ne frst due
date shal constitule a breacn of the Agresment, and sha? be grounds b
terrmnaton of the Agreeman! by the County of Mau: Monthly interest of 1.2%
per month will be chamed on any balance due over 30 days

14 Sublefting and Assignments.
The concessionaire shall not sublet or license the whole or any part of the
premises; nor assign. hypathecats, or mortgage the wase and concession
agreamant. or any or all of g rights thereunder, without the prior wrtler aporaval
of the County of Mau

S Indermndy
The concessionaie shall 5o conduct his activiies upon ™he pramses 50 as 1ot o
andanger ary person lawlully therson and shall defend wismady, save anc
nokd harmiess the Coundy of Maw and af of 7z officers agerts and empicyess
from any and all claims for losses, imunes, damages and habdtes 1o persons of
property oocasioned wholly o 4 Dan Oy 'he 3cts Or omessions of the
conCessionaire, us agents, officers, smpiovees, guests, palions, or @y GErson
ot persons admitted to said prennses, which sad prormises we used Dy or under
the control of the concessioname

1. Insurance:
The concessionare shall procure, purchase, and mantan the tollowng
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rsurance dunng the erm of the Agraemert

a Public babity insurance n an amount not less than $1 000 000 for waury
to e person in one accdent and §1 000 00 for injury 1o more (fan one
BRISON N GNe 3otuden

b Hroperty damage nsurance it an amoun! net fess than §100 000

g Fire insurance in an amount egual to 100% of the raplacement value of
the premises o be established by the insurance appraser and as
approved by the Qirector of Finance.

Copes of said insurance policies shall be filed with the Director of Finance
Each insurance policy shall contain a clause wharely the insurance company
shall agree 10 give weitten notice to the Fingnoe Dwactoe ety (307 days prioe 'o
cancetation or aiteration of said poticy Al expenses connectad with the
procunng of nsurance ghall be borma by the concessonane  Irsurance pobowes
shall rame the County of Mau as an addtional insured 00 18 own 3C1s and/ior
LAEERIONY Therson

i the mmz M ary mmm of any of the terrs or provisors of the Laase ang
Loncassion Agreement, of failure for any reason on the part of the
SONGesSIoNnad 1o perform under the terms and condbions of the Agreament the
Courty of Maui shall have, o acdtion to any other secourse the night to
twrmirate the Agreement; (o anter and obtam possession of the entire prem ges,
o hpld as securty or remove and exclude all propeny of tha concessionaine
thegrefrom, o remove and exciude ary and all persons from e premisas o
assums Tull control and management of the admiriskeation and operations of the
concession, and/or 1o substitute 3 suitable coerator of the concesson for the
duration of s caontract, all without service of notice or resort to legal process
and without any legal lability on its pan I the event of a breach f contract by
the concassionaire the County of Maui shall be under no duly 10 mitigate s
rpamanes caused by said breach

Tre wwry of Maw shail have the Aght to make insgections 3t ary reasonabie
teve @l W any reasonatie marner 1o e compiance with e Lease and
Corcassion Agreement

Syttender of Fremyises Jpon Tenr

The concessionae sﬁ*az! ,;mn Wam zm withou! Cour order Deaceat’y
dairier forthiadth possession ang control to the County of Maui of the demsed
premuses, including 8l mprovements of addibons thereta, o good order and
condtion, reasonable wear and fear excepted. ypon the termination of the Lease
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ard Concessan Agreement

Tog torm of this contract wil be from July 1, 2014 to June 30, 2019 uriess
Sherytse terrunated soorer as sef forth haten

Savelability,

It arvy terrm or peovision of this contract 15 neld invaly the othey terms or
provisions shall no! be affected thereby  If the application of the cantract or any
of s provigions, 1o any persons of circumstances m haid invald, the applcaton
of the contract and 4 provisions to other persons or crcumstances shail not be
alfected thereby

A Al minerals o, on or under the Premises and the rnght on County's own
nehail or theough persons authorzed by ¢ 1o prospect for. mene and remove
sich minerals and o occupy and use S0 much of tre surtace of the ground as
may te required for ak purposes reasonably extendng 1o the mining and
removal of such munerals by any means whatsoever

H All surface and grount waters appurnienant 1 the demsed and and 'he
rght on s own behalf or througn persons authoraed Dy i, to caplure, deven &7
sepound e same and 15 occupy and use 80 much of the Pramaes 35 may o8
requirad i the axerase of this nght resened. pronded however thatas a
zondimon pracedent to the exarcise by County of the nghts reserved in this
paragraph, st compensation shall be paxd to Concessionare for arty of

L OnDassionNane's mprovements taken

Fights of way and easements

Such rights of way and easements as County in its sole discretion may from tme
1o time deterrmine for lines, transmission faciites and appurtenances for utlties.
alectricity, gas, telephone, pipes, water, sewers, dranage, flowage and
appuntenances therets, conveyors of rock and rock produtis and any ather
purposes, servicas and substances whatsoever, inchading withaut trutation
puliic access to the shoreline, over, across, uroer and through the Premises
including the night to enter 10 construct, reconstrust operate and maintain such
faciites, provided that g such reserved rghis shall be reascnably exercised so
a% 10 cause the leas! practicabie inerderence wih Concessonaire’'s operations
proviged, further, that, in any such event. County agrees hat County shal
restore. at County's sxpanse gy smprovements made by Concessonare which
were damaged as a resyll of such eniny 10 3 Conddn @8 near as prachoalie
L 1o sush ey

Agreptance of Rent Not a Waver

The acceptance of rent by County shall not be deamad a waver of any beaeh
ty Concessionaire of any term. coverant of condiion of this Agreemant nor of
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County § nght 1o re-enter for breach of covenant nor of County's ngnt to facars
and anforce a forfeiture for any such breach and the fadiure of County 1o sist
upen stngt pedormance of any such 1B cowenart! o7 ComBhon, OF 10 Sxarose
any opbon hedsin cordered 0 any one of more otances shel ool be
Sonsrued 38 3 wWangs Of reinushment of any such teem Sovenant conddon o
annon

Longition of the Prermises
Concessionare acknowledges that Concessonaie s knowiedgeatide in

concession matters and that Concessionaire bas made all of the inspections and
myashgations necessary or desirabie and has accordingly decded 1o lease the
Framises on the basis set forth herein.  Concessionaire has inspected the
Pramisas and the current physical condition thereo! and shall accept the
Pramises "as is” and in 43 condition as of the date of inis Agreement,
Concessionaire farther acknowledges that County has made no representation
or warranty, whather axpress of npbed with respect o the physical condifion
state of repaw design. qually durability, operation o finess for use of Ine
Fremsas

County Fmanca Montoning

Withn wixty (805 days after the close of sach facal year, Concessongre shall Ne
withy tha Drector of Finence 3n income statemast ard a balance shest on the
aperaton of the concesseon for the pnot fscal year. The income statement shal
show detaked cperating ravenues of the concesson. and all operating expenses
by type  Falure 10 Sie said fnancial staterments as st foth hereas shall
constitule a matena! breach of this Agreement and County may Ihemaupon
terrmunate this Agreement

No Lse of Hazardous Materials

Concassionaire shail not use, generate, manufaciure, real, handle, refine,
produce, store, discharge, release, dispose of or allow to axist on_ within, under
o abicut the Pramises, any hazardous material, except in full complance wth ali
applicable hazardous matenals laws Concessiongve shal ndemnity and ho'd
County harmless from and against ali clams, losses, and habdites, including
easonatie attorneys’ fees, incurred by County whieh may arise oul of or be
attrbutabie o Concess:onawe’s use, gareration, manufacture, reatmant,
handling, refining. production. storage, discharge of release of hazardous
matenals on within, under or about the Premuses  Thes pdemnty shall survive
tha expralion, IBIMINANoN of assignmrent of tug Agresment

Antachments and Encumbrances

Loncessionave shall not commma or suter any st of reglect wrerey the
Frammises of atyy mprovement thereon  of the astate of Concessonare i the
sarme, shall become subject to any attachment. ken chargs of encumbrance
whatscever and shall ndemnidy and hold hasmisss County frorm and aganst alf
atachments enas, charges and encumbvances and olf erpenses rezuiting
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County's Lien

County shall have a len on 3l the buidings and improvements olaced on the
Framuses by Concessonane. on all property xept of used on the Premises.
whether the same § axermpt from execution or not. and on the rerts of alt
rmprovements and buiigings stuated on the Premises for all costs, altomey's
tees, rent reserved, taxes. and assessmaents pad by County on bahal of
Caoncessionaire and for the payment of all money as provided in this Agreement
1w be paid by Concessionarre, and such Yien shall continue untii the amounts due
are paid,

osts of Libgaton.

In case County shall, without substantial fault on its part. be made a party 1o any
Migaton cormmenced by or against Concessonais (other than condemnaton
proceedings), Concessiorawe shall and will pay sl co8's and exparses moured
by or imposed on County. turtharmore. Concessionara shall pay all costs and
sxpanses nclhung reasonable attomeayy fees, which may be nourred by or
pad by County in enforcing the covenants and agreemants of this Agresment
reoDwenng possesson of the Premises or m the cotecton of gebrquent rental
taxes and any and all olher charges

funding
Concessionars shall be solely respons bie for the funding of 85 improvemens,
mgntenance, and operation of the Premmises

Cordemnation

It at any time, dunng the team of this Agreement, any potion of the Premises
should be condemned, or required for public purposes by the State of Hawaii or
the United Siates, the rental shall be reduced in proportion o the value of the
partion of the Premises condemned. Concessionaire shall be entitied 10 receive
fram the condemning authonty the proporticnate vaiue of Concassionaia’s
germanent improvements 50 taken in the proportion that 4 bears to the
unexpired tarn of this Agreement Concessionare shall not by reason of the
cordemnation be entitled to any claim against County for condemnation o
ndampty for leasehold interest and all compensation pavabie or 10 be pasd for or
an socount of the leasehoid mterest by reason of the condemnatan shall be
payabia to and be the sole property of Courty  Witare Ine poction taken renders
e remainder ursuitable for the use or uses for which the Fremises was
sermsed, Concessionare shall nave the ophion 10 swrencer s Agreement and
e duchargad and meleved fom gny hurthee dabddy herelor

Rght 1o Enter

County and the agents of representatives thereo! shall have the nght 1o enter
and cross any porton of the Premises for the surpose 0f performong any pubie
or offical duties, provided, however i the exercise of such nghts Tounty shall
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37

aol nterfere unreasonably wih Concessionaire or Concessiordre’'s wse angd
arngeryment of the Pramisas

Extension of Tme
Lounty may in 15 sole giscretion for good cause shown @low add:uons tme
oo the tme of tmes specified harain to Corcestionare in which to compiy
shaerve and perform any of the terms. condtions and covenans coranes
netesn, pravided, however, that trus provision shall not be construed to permy
any extension of the aforesad FIVE (5) vear term of this Agresment

Concessionaire shall, at the end of said term or other sconer termination of this
Agreement, peaceably deliver unto County possession cf the Premises, together
with alt improvements existing or constructad tharecn. Furtheemore, upon the
exgiration, termmnahon or revocation of this Agreement. shouid Copcessionaire
farl 1o remove any and all of Concessionaire’s personal property from the
Fremuses, Counly may remove any and all such personal property from the
Promses and place saxd property in starage at the cos! and expense of
Corcessionaire and Concessionaine dJoes hereby agree 10 pay akl cos's ang

axpenses 1o ramoval and s'orage of such peranal propenty
Aight o Esloppel Certficates

Concessionare, within 1en {10} days after notica from County shall execute ang
delver 1o County, n recordabie form. a statemen? cetfying » substance that o)
i Agreement represents the entre agreement of Couety anc Loncessionare
ard 15 unmocfied and i &l force and eftect, o in full force and efect as
modihed, and stating the mocifications, () the amount of tha remat and the
amount of any securty depcsil or prepaid renlal, (] there hag been no Iransfer
of this Agreement nor of Concessionaire's interest tharein, and (iv; thare are not,
te Concessionaire’s knowledge, any uncused defaults on the part of County and
that Concessionaire has no right of offset. courdarciaim or deguction agamst
rant, or specifying such defaults, f any are claimed logether with the amaunt of
any albegad offset, counterclaim or deducton  Failura 1o dedtver 1he camficate
withies the ten (10) days shall be conclusive thal 1) this Agreement s i Sl force
and effect and has not been modified gxcept as may be represented by CTounty
aned () there are no uncured defaulls in County's pedormanne and
Concessionaire has na rght of ofset. counterclaim ar deduction agamst rental

Wogification of Agreemaent

No warer o mogficaton of this Agreernent or of any Covenant condition, or
Fmaaton Contaned in ths Agreemant shal be vabd uness o wrlng and duy
axecuted by the party 1o be charged  No ewidence o a0y waneer o7 mog ficatior
shall be oMered or recened It endence in any Proceading, MDIraton or Wligaton
between the panes ansing oul of, or alfecling the rghts or oblgations of (he
pares 1o this Agreament. uniess such waver of meadzaton is i wrting and
duly execuled by the party 0 be charged  The partes "urther agree thal the
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owisons of s s8Chign may not be waived extap! as s8¢ fonn atove

g fegnfagt
I tha avent of 2onfbct Detween this Agreement and the Ooi porated Jocuments,
e terms of this Agreement shall contrs!

39 Hawanlaw
Trus Agreement shall be construed in accordance with the faw of the State of
Hawal

40 Notices.

Any notice or demand that a party may or is required 13 give to the other party to
this Agreement shall be in wiiting and gaven to such party, addressed 1o it at the
party's address provided on the first page of this Agresment or o such other
aduress as shall be cesignated by one party i 3 whillen rOGOe 10 e other party.
Each such notice of demand shall be affactive (ai ! givan by mail, fve (5) days
after such communication 1s depositad =» the mais with st class postage
prepad, addressed as aforesaid, or /b f gven by ary other means, when
deivesred al the addness specified shove

41 Waver of Jury Tral
The parbes mautually waive any and all rghts whoh sdher of them may nave 10
revnaest @ uty el o any acton

42 M% Pattnershy inlended.

1 axprassly understood that Courdy Joes nol in any way of for any purpese
mmmu a pannes of Concessionars i the conduc! of #y Dusiness or oinanwise
o @ ein ventyter or a3 member of a joint enterprse wilth Concessonaire.

[=

43 Provigions Are Covenants and Conditions
All provisions, whether covenants or corditions, on the part of Cancessionaire
shall be deemed 13 be both covenants and conditions.

44 Paragraph Headings
The paragraph headings throughout s Agreement ara for the convenence of
County ang Concessionane and are not intended 1o cons'rue the ntent or
mgarung of any of the provisions theregt

43 &mmm
s Agresment comans the ertre agreement Setween the pames and shall as
of the effectve dale hereo!, supersede Bf U1he agrsements DElween e parkes
The parties stpulate that netther has made any represertalion with respect 10
tra subect mater of this Agreemen] sxcep! such regrasantahons as ars
specifically set forth hersin. and each parly acknowiedges that the party has
rel#d on the party's own judgment in antenng in1o this Agreemant  The pames
hereto funher acknowdedge thatl any payments of representastions that may bave

EXHIBIT “1" Page 16 of 21




44

nergicfore been made by sither of them 13 the other are of ng e¥ect and 1nay
sedher has rehed hereon i connechion wih deaiings with he cther

Lessen Representation as 10 Arrearage

Lesses represents and warmants that Lesses s not 0 BUeals in payment of
taxes, 1ents, of ather cbigatons to the County the State of Hawau o e Undteg
States of Amenca.

Mo Residential Use.
Lassae, i3 agents, amployees and invitees, shall not use the Pramises as a
tempaorary or permanent residence.

Mo Industrial o Commercial Uses

Lesses shall not use the Preruses 1or any industngl or commercial uses  Lasses
shall rot store or house on the Premises any sguipment, vehicles or matenais
not retated o the stipulated use of ihe Pramises

Losiee’s Risk

Ary and 3l goods, wares, produce eguinment and personal propety of ary
mg or descnphon that may be on the Promises at any e dunng the term of

g Agresment regardiess of ownershop of such property shall be 3! the scig

rigk ard nazard of the Lesses. and County shall nol be bebles or responsitie for

arry 1083 thereof or damage thereto caused by thefl vandalsm weather waler

gas. defective stectnc winng, fire, or by any other cause whatscever

Avandopment and Termination,

i Lessee abandons or ceasses to use the Preamises for a perod of lour (4 or
more consecutve months, then all rights granied hersunder 1o Lesses shall
cease and terminate ang upon the terminatian harec! or abandonment or
ronuse as aforesaid, Lessee shall 4 so requested by County, remave from the
Prerises al its buddings, improvements equipment angd gersoral propery and
shail restom the ground 1o the ke conddion in which & was mmegiately befare
the nstabation of such bulidings, mmproverments and equipmeant  In the event
o abandonment or tlermination or cessaton of this Lease, Lesses shall prepare.
axecute and recoed an appropnate nstroment of Eruments terminating s
asehold interast hersynder and remaneng tha Cloud on Bite Caused by s
Agresment, 4 being Undersiood that any such abantonment termmnancs o
cossaton shall not affect or relsase ary habiity of Legsen 41 Lu0h bme eus!ng
by reason of reach of any of the terms hereo!

Londuct of Business
The zoncessionare shell condouct s operation in such 3 Manrer as o avoid tha
(11 creation, comamIsSion, or mainterance of a nuIsance on the premses or ()
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faumng O Creaton of unusual of oleOnaDe NOKES O POYOLS SMOKE Ja%es
vapors and odors

3908 ard Agverising

The concessonace shall fumsh install and mantain sgrs isting all prices of
Aerms soid. Hours of operation must be posted  Before installanen all siges
MUs! be approved in wiiting as 1o appropnateress. sze, desyn, arg locanen Ly
e offcer n charge.

No hawking, solicitation or unauthotzed advertising shall be made by the
noncessionare of his employees on or outside of the premises or cn a pubiic
andress system,

The corcessionaire shall not engage in any or have any form of advertising
without the pnor wiittén approval of the officar in charge

‘rgase Trag
The concessonara shall be responsibie for cleaning he grease lrap 2 'east
SNCe 8 week

Hoars of Operabon

Tre concessonare shal open and operate s®d ConOeSs 0N 31 31 tmes dunng
P Bours when the Waehu Muncps! Golf Course 15 open for business  The
otficen in Charge may temporanly watve this reguirement during 9ot tournaments
POGT wealnar of Other conditions that tamporanily recuce usage of the fooa
cORCEsELn by the pubiic.
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Exhibit 8

Application to Bid
tor the Food and Liquor Concession
Waiohu Golf Course
Mauil, Hawai

State of Hawan
Gownty of Maus

Havirg been first duly swom and deposed tha undersigned states that he has the
mnimum qualifications required under Section 1 of the Specifications and that he is
futnmhing the following nformation as proof of fus quatifications

1

y
“

Mame of Apphcan,

Busiress Organ@ation
1 indveduat 1 Corpuraton L Poatrenng

Prmepg Oice Address

it a Corporation, answer the foliowing

(a}  Whan incorporated and where

] Vhan authorized to do business i the State of Hawail

T tHame of Officers:

Prasident

Wice Pragwient

Secretary

Treasyrer

Oty
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if a3 Partnership, answer the followng

(3 Vitere and whan prganzed

{py  Generai or Limitad Partnarship,

(e When registered in the State of Hawan

4y Parrenrs

Nams Adgress Shaee

Name of Indwwdual, of officeris), or partneris) and rumber of years of
expenence in restaurant, food concassion of food catanng business

Mames locations, dates of aparation of above business

Nama Address Cates

Gruss Income from restaurant, food concesson of food cateting Duseess from
‘et pnar of operation

Bubmit evaence of atdity to provide a mimmum of $10.000 00 n ligud working

capial or a firm commitment from a fnancial institution doing business in tha
State of Hawaii for a toan of $10,005 00
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Zrate of Hawas 3
§ 55>
Courty of Maus ¥
on . bafore me appearsd

o me personally known. who being by ma duly sworn or affrmed  dd say that such
personis) execuad the foregoing instrurment as the free act and deed of such
persorisy and if apphcable in the capacibes shown having been duly suthonzed 'o
SRAculB SUCH INSTUMeNE i such CAnaCties

Pt Name:

Notary Pubhc, State of Hawai

My cOmMmMISS:on expirss
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EXHIBIT ~I"
COVENANTS, TERMS AND CONTHTIONS

CONCESSIONAIRE  HEREIN COVEMANTS AND AGREES WITH COUNTY A%
FOLYOW S

I. ADCEPTANCE OF BENT NOT A WAIVER. Mo paveent by Conggionaiee or receipt
by Cotnty of 2 losver senount thasy the rent pequired bersin shall Be deemed o be other than
ony aeount of the carllest rent wviount due, nor shall any endorsement o Shlemeent On By
sheck or any fetisr acvompinying sny chock or peymert 35 tord be deveied an scoond and
sgtisfaction, and County may sccept such check or pavinent withoig peejudice 10 Coweey's
wgmwmmsmmwwa?ﬁ%mmmwm pther revhiedy

2. TAXES, ASSESSMENTS. ETC. Comcesswtwine shall pay of cause 1o be pasd. prigr
delinquency, any taxes and mressments, of every descoiption. saessed 10 sadd iﬁwm o
Bany peary thereef, & snchading any improverments thereon, peovided, however, that with respeci
1o gy gssessment made under any betterment or improvement faw which may be payable in
instaliments, Concessioniine shall be required 1o pay wnly sucls instalbments, togefher with
interess, &y shalf beeonse dus and payable doring smid term. Without fimiting the gencrality of
thie fnregmng,. Coneessionaires shall alio. be respommible for the paviment of any Hawsii
gonwral exgise lnd [0 successor tox) imposed wpon the payment of all sums by
Cupeessionaive under this Agreement. Concessioneire shall remsin current i piymit of ail
raxes, rems, or olher obligations to the United States, the State of Hawell, o 2oy of s
patiticat subdivision, inchuding the County of Masi.

I UTHATY SERVICES. Comwsmonsing shall pay, prior bt delinguency, abl charges Tor
wiples, sewer, gas, electrcity, telephone and other servives of wtilities soed by Concessbonaine
a8 fhe Premives Susing the term of the Apreement wrdoss atherwiss umﬂy agreed i
wedling by County.

4. NO RESIDENTIAL USE. Concessionnire, its apents, cmploess and nvitees, ghal] pov use
the Premises os temporary of permanent rexidence. Concessionaire shall st permit or allow
any perwon o lve on e Premises,

£ INDEMNIFICATION ARD DEFENSE, Coacessiopnire shill defend, indemnify and hold
harmless the Cotinty, the County's deparmment and their diseeors, emplovecs and agents o
and ngainst all Hability, loss, damage, cost and expense, iochading ol attorneys’ fees sl
costs, aad all claiews, suits and demands thenefor, arising out of o 0 conmection with any acls
oF cenissioes of the Concessfonaies o the Concessionaiee™s empiovess, officers, agenis or
subeoniracions ander this Agroerment, The provisions of tus Parugroph shall remain w Tull
force and effect notwithstanding the exgiranion or euly sermination of this Agreemens for any
TERSEHL.

& COST OF LITIGATION, in case the Courty shall, withowt sny fault on it part, be made 5
party 40 any Htigation coanmenced by of apaing the CUoncessionuire i conneelion wish s
Agresment, the Coancesseunaire dhall pryv sty cost and expense insarrsd by o imposed on 1the
County, including wivenys” foes.

T ASSUMPTION OF RISK AND LIBILITY. Concesslopgire, as a material pant of the

censiderstion 1o County fir this Agreement, doos hersby assumy all fisk of bodily injury,
wrongfol death andioe propenty domags, business mmmwnn o gepnaese loss occassoned

Hen BIERER
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by any accident. fing, of tuisance made or suffered on the Premises, and heveby waives any
and all clams againgt the County, Al imventary, propesty, vehiches, approved improvements
and cquipment of Concessicasire shall be L:pt, placed ot sored a1 the sole nzk of
Concessionaire, and County shall not be responsible oc table for dny damage ihcrem or fass
e thef thereol, inchiading subrogation claims by Conpessivnaite’s insurance curicrs.

8. UAS IS CONDITION. Coumty has not enade and shall ot make, any representtion or
wartanty, implicd or atherwise, with respect 10 the condition of the Premises, inghuding but
nat fimited o (2} any ewpress or implied warranty of merchuntability or litness for any
prrtcaber purpose o m wyy dangerous or Jefective condithons exixting upon the Fremises,
whether or not such condiions aee knowa o County of remsonably discoversble by
Copcessioraire. Conpessigaain acuepts the Promises in 2 completely " ™ condition, with
Tuskh assumption of the ks, and comsequences of such conditions.

% TERMINATION. County resorves the right in iis sisle discretion o isenupt o casced
spcration of the Agreenwnt. The Comcessionaire shail bear all expeoses or losses in fall snd
shall not take o allow fo be 1ahen any activn for damages agaimd the County. Shoald the
County determine that & patwal disaster or civil defense smergency make it necessary fo
terminale the Agrecment, the Agraement witl ferminate without any liability to the County. In
the case of son-payment of the AgTemeat. Compensation, Laumy reserves e right 1
terminate The Agrecment with written notice of the lermisation and the Basis of 1he
weornination and shall have the right 1o remove the Concessionaire, with or without
proceedings, 48 hours afler the receipt of the notice by the Concessiongire, withow any
Habibiry b the County or ity officials, employees, or agents for damage w or foss of any
property belonging to the Doovessionsire or to the business of the Convessionaire. The
County shall have the right o swand the concession to anather individual or sutity for suxh
i remmaining in the et of the Agroement o after the end of the wem ol ihe Ag:mﬂt
and to receie the reot terelore, holding the Concessionsire lishle for any defliciency in the
ot ek siadir the Agreement.

W LIENS. Comeessiotmine shall et commmit o soffer any a0 of megleot wherthy the Promises,
i any part thersol, o the enate of Concesstonaire in the same, shall become subiect b any
altachment, Judgment, lien, charge. or encumbrance (heteinafter colloctively valied *Lisn™y,
whatsoever, |n the event 1ht sy Lien shall attach to o encamber the Premises, or if an
application for @ Lien s filed in any count of competent jurlsdiction, Conpessionaire shall
bond against or discharge the smme within ten {109 duys afier weitter request by County.
Concessionaire shnll dndemeify and hold harmiess The County Tron and  sgaingt all
attachments, liens, chirges and encumbrinces and all experises resulting therefrom, nwhiiding
anoeneys' foes,

{h RULES AND REGULATIONS, County reserves the cight, from time o time, 1o adopt
reasoisble mifey and regulations peevairing o Concossionaine’i use of the Promises, which
fudes and regulations shall be binding wpon Concssiveasrs wpon mosce therd 1o
Loncessicraine. Pt enforcement of such rubs 20d regulations. if any, County shall tavve il
remedies 10 ths Agreemir awd sy other remedics aliowed by law

1L ALTERATIONS AND FIXED IMPROVEMENTS. Concesssonaire thall mit 3 any time
Suring the term aler, conginst, plece, mabwsin o nsiall on the Premises any ilding,
shructone or improvement of any kind of description except swith thie prage wrilten approval of
oty and uppn thise conditions the Cpunty ey impose, uniees atherwise provided in s
Agreement. Coumy shall retin ownership of atl improvements of wharever kingd or sature
located on the Promisis rior o, or on the commencement dute of, thix Agreement, excloding
these improvements, i uny. cunsirected by Concessionaire ducing the term of this Agresrrient

By T4
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provided that at the end of this Agreement, sny such improvestients shall be the propeny of
Tl Lounty,

13, REPAIR AND MAINTENANCE. Cuoncessiongine shall 8t iis own expense i ail times
during the term of shis Agresment, - substantinlly repair and mainzin, and keep all
improverments now ar hereafter built or made on the Premises in good and safe cepair., urder,
andk condition, rearonhle wear and baar oxeepted.

H

*

SANITATION. Concessionaire shall keey the Premises nnd improvements in « siricly
vlean, sanitary and orderly condition. Concessionaine shall keep and migintain the adwmmg
argas within a radies of Lhiny (300 feet dn 2 clesn apd senitary manner and shall be
responsible for providing » minimum of pae 12) purbape and refuse eaniainers within m.h
thirty (30} foot area, Concessionaire shall, ai 115 own cost and expense, Lnk,mge and supervise
competent eaterminuoes to comteol vermin and peats a3 often 4% i medessary. Sweh
extermination services shall be supplied in il areas wiere food s stored, pmpa;,md, or
dispensed. The County reserves the right to enter the Préwmises.at 511 remsonable times, for the
purpose of inspecting the Premises. In the event an inspaction by the £ mmly reveals that the .
Premises is mol used in 3 safe, sanitary, or atherwise satistuctory. apernding condition, the
Concessionatre, ispon bcmg 50 informed by written notive feony the Counte 16 ooerecy the
condition, shall promptty procced to correct the condifion o the satisfaction of the Coamty. 1f
within o 2} clendar days following the daie of the notice, or within additional fime ax e
County may allow, the Concessionaire His not substantially complied with the provisions of
such notice, the Counky shiall then have the right 1o remedy the comdillon ot the expense of the
Concessiomaire, and the Concessionaire shall prompily reimburse the County For any and all
ot incareed Theree!!

15, WASTE AND UNLAWFUL, IMPROPER OR OFFENSIVE USE OF PREMISES,
Concrssiomyire shill not commit, sulfer, or permit to be committed any waste or uuisance, or
b, impreper or offensive use of the Premises, o any part thereal, nor, withou the
prios writlen consent of County, cul downs, remove oF destroy, of suffer to be out g,
removed and destroyed, any trees new growing on the Premises, Concessionaire shall not
aliow the Premises to become unduly troded or subject to any materisl increxse in weeds or
fister. and Concessionaire shall make rensonable ¢ffons o Prevent O correct same.

14

POLLUTION CONTROL. If dusipr the performance of shis Agresrient, the
Coneesshonise encounters o “release™ or o threatyned reloase™ of 4 reportable guandity of a
“hazandous substance,” “pallatant,” or “contamingnt™ a5 those terms are defined in sectian
1280-1, HRS, the Concessivmsire shall immediately notify the County amd wll other
apmﬁr&riatz state, vounty, or federal agencies as requm.ﬂ by taw. The Concessionaine shail
sake ull oocessary actions, including stopping work, to fvaid causing, contributing to; g
muking worse a release of o hasardows substance, poliutant, oF comtaminant, and shatl
prompily bey any arders the Environmental Protection Agency or the s Depmmma ol
Health issies In responss to the reledse. In the evend there is an ensmng ceasz-work periad,
sid the Coumily detormines that this Agmment teqzmcs an adjustment of the e i
performance, the Agreement shall Be mudified in writing sccordingly.

17. RIGHTS OF WAY AND EASEMENTS. County reserves the nght to issoe rights of way
wed easements for lines, frensmission fuctlitles and eppurienances for milifies, electrivity, gas,
telephone, pipes, water, sewers, droinage, Tlowsge, mud any other purposes whatsoever,
without limitation, incleding the sight 10 -smter the Premises to corstrcl, seonsiriet, operste
and maingain soch facilities; provided that all such resceved rights shall be reasonably
exercised 50 as by cause the [eis! practicuble interference with Concessionnire’s operarions;
provided furher, that, in nay such event, any improvements made by Concessionsire

Koe WIS
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Sumnaped sz 3 result of soch sniry shall be reviored to ¥ vondithon 48 near a5 proctizable prisr
by sich epiry.

15 ACCESS TO INFORMATION. Comcestionaing shall provide County with reasorable
aeess o Comessionaire’s records and infoemation relative 10 the e o the Premises, 25
deerred necevsary o the judpment of County.

INSURANCE. During the term uof this Agreement, Concessionasre shall maintufn ot 3l
Himes or causs to be mamntzined commercial genersd lwbility insurance coversge for
Uoncessianaire aid s employees. The insurance palickes shall be ixsued by a company or
companies authorized to do busteess tn Hewaii and spproved by the Coundy, with combined
sitghe limits of ONE MILLION DOLLARS ($1000,060) pee oveurrense and THREE
MILLION DOLLARS (53, 000,500 In the sggregile, or such grentsr amoeunt as may be
reduired from simiz 1o time by the County. N such materind changy o reduction may be mode
withosst appeoval from the County, Prier o the commencenwenl of this Agresment,
Cispeenionaite shall provide the County with & mmﬁmm of shaurance, Theroafter, poror 1
the espitation of epch policy perod, the insummoe guriers for Concesslonaire shall provide
the Clpunty with certificases of insumance svidencing the Toreguing coverage and provisises.
The County reserves the righi to reguest and receive g centified copy of the podicies. Sweh
ceruficoles of insurance shall pame tie Coonly as additoml nsured and stall contsin the
fulbowing sistements:

%

s

“Should sy of the policies descnbed hertin be canvebled befors
ziat expiration Jawe thereol, notice ahall be deliversd o the

Comnty, Departmmert of Corporation Countel, Risk Management
Dvision, 200 South High Soeet, Waildku, Hawan 96793, w
scoerdance with policy provisions. This insusance  inclodes
coversge for the fabibity ascemed by the nguesd under the
»&gmmcm bc:wm me insured and the Conmmy of Maud, dued

“Iis agresd that any inswnance maintained by the County of
BMawd will apply In eacess of, and sot contribiure with, insuance
provicded by shis policy.”

Cowwowsionuire shall also carry workers' compensation'employer’s lability insurance for
{oneessbonaire’s cmployees in e amounts reguirsd by applicabls law.

Fallure fo maintain the nesessary msurance in accordance with the provisons 56l forh berein
shall congkitute 3 material breach of this Agreoment s e ﬁ‘x:um*y dhall thereaiter have the
aptions of putsing remedies for such breach andfor lomedisle iermination of this Ageement.

10, CONDEMNATHON. 7 o1 any time during the term of this Apreentent any portion of the
Premises should be sondembed o required for public putposes by (he Siate of Hawall gr the
Uinited States, Concessionaire shall be entitied o rooeive from the vondemnning suberity the
proportsurate il of Conoosmonsize's permianent (mgeovements w0 laken in tte propotiion
that 5 boars 0 the anexpired Bem of this Agreemenl; provided thal Conoosvionsin taw, I
the abermative, remove and relovase Concrasionsng's impeovementy 10 the resmainder of the
Premiaes scoigmed &y Concessionaivs. Concessivaaie dhall nod by reason of e
condempatms be ontitled to dny clrim agabmg County Tor condemeation or fedevaniny Toe e
srterast i s Agreoment and 28 compenzation pavable of o be pald for or o segount of thiz
Agreerient by roason of the condermoiion, except as afireuid 85 fo Concessionaire’s
ngsrovernents, shall e payable 1o and be the sole groperty of County, Where the portion

i WA

EXHIBIT "2" Page 4 of B




taken renders the remainder unsuitable for rhr: use o uses authorized under this Azresment,
Concessionaire shall Mave the option 1o sucrender this Agreement and be discharged and
relieved from any fusther linbility therefor; proveded that Concessiondire may remove the
pernanernt improvements constructed, precteéd and placed by it within such ncasnnabl: perind
a5 may he allowed by County. The foregoing right of County shall not be exclusive of any
silhes o which County may he entitfled by law,

21 COUNTY'S LIEN. County shail have a lien on all the buildings and improvements placed
uh the Peamises by Concessionaire, un all property kept or used on the I*nanuzm, whather the
SHINE % exempl from exveution or not, and on the Premises, whether the sure i exempt from
execution or mo, nmd om e réons of nll improvements and butldings stlunted on the Premises
for all costs, alterneys” fees, rent reserved, taxes, onad assessments paid by County on behalf
of Concessionaire and for the payment of alk THBNEY 35 pmwdcd inthis Agreement o be’ paid
by Concessionaire, pnd such fien shall continue until the amounis are paid,

22. ASSIGNMENT AND HYPOTHECATION, Concessioraire shall noi transfer, waeagn,
subilet, mongage or peemil any other PEFSOR 10 OCClpy oF use Hye Poesnises or any portien
thereol, or temsfer, hypothegite, or assign this Agreement or any intercst therein, voluntarily
ur by operation of law, without the priot weitten apgruml el the Direeter of Finante, and any
rransfer or, AsstEnment 5o made in vielstion of this provision shall be null and void.

RELATIONSHIP OF PARTIES: IN”E:PENDEHT CONTRACTON STATUS AND

RESPONSIBILITIES, INCLUDING TAX RESPONSIHILITIES,

5, The Concessionaire is deemed 10 be an “independent vaniractar.” The Conewssionsire
and the Concessionaire's employees and agenty are not by reason of this Agreemiat,
apems, employees ur joent ventune of or with the County B’m any purpose, wnd the
Concessienaire aed the Coucessionaire"s employess and agents shitll met be entitled to
claim or receive from the County any wacation, sick leave, reticemens, warkers'
compensation, unemplovient insurince, or other benelits provided to the County
employees:

b. The Coricessionaire intensionally, volusdarily, and knowingly assumes the sole and entire

Tiabiliny to the Concussionaire's employess and tgents, and to any individual riot & prty

to this Agreement, For all loss, damage, oy mjury caused hy the Concessionaire, or i

Concessionsire's mpmyees ot tigents i the course of their emploviaent.

The Concessionnies shall be responsible for poyment of all appiicabie federd, sare, and

eounty faxes and Teex which may become due and uwmg by the Comeessionuise by reasin

of this Agreement, including bus sot limited w (i) fncgene Mm {11 employment refated
fees, assessments, and taxes and (Hip gemeral wxcise taxed. Unless provided otherwise by
sgreement hetween fhe parties, the Lmﬁ@&iﬂm}w also is responsible foe obtaining alf
ficenses, pesmuits, wnd cenificates thal may be required in onder fo perform this

Agxwmrzm_

d. The Concessiprnize shall obtain a penersl excise ax license from the Depsrement of
Texmion, Sate of Hawail, in accordance with Section 2379, HRS; and shall camply with
all requirements ‘therenf, The Concessionaice shill oblatn a wx clearnce certiticate with
all requirements thercol. The Concedsionaire shall obiain o tax clearance centificate from
the Dirvetor of Taxation, Stte of Hawaki, showing dat all delingquent wxes, if any, levied
ar acerued under Stwe fww againgt e Concessionuire have been paid and submit the
samic 1 the County pricr 1o the commencement of this Agreement.

. The Concessioraire Is responsible for securing all employee-related insuranece coverape
for the Concessionaing amk the Concessionuive’s empboyees-and agenis that is ur may be
reguired By law, and for gayment of all premsiums, costs, and other ahilites associated
witls securing the insurance coverage.

23,

s

)
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£ The Concesstonaite shall vhiain a cerfifizate of Lumplzunctz justbed By the Department of
Labor and Industrinl Relations, Stute of Hawsii, in accordance with section 1030-314,
HRS, nnd sections 3-122-112, HAR, that is current within six months of the date of
sunee,

g The Concessionaire shall obtain o certifl cafe of good starding isswed by the Brepariment
of Lamsience snd Lmﬁmmr M‘fmn. State of Hawaii, in gocondance with section 103D-
310, MRS, and section 3132112, HAR, that is carrent within skxmonths of the dase of
ISSUANLe,

b In few of the above certificates from 1ee Department of Taxation, Labor and Indussrial
Relations, and Commeree and Consumer Af¥uirs, the Concessionatne sy submit priof
of enmpliance through the State Procurement Office’s designated certification process.

24, SURRENDER OF PREMISES. At the expiration, revocation, cancellation or jermination
af this Agreenw:nu Comcessionairs shall peaceably sucrender the Premises, togather will aif
improvemests existfing o constructed theseon, unless provided otherwise. On or befors the
Tast day of the 1erm or the sopner termination theseof, Concessicnaire, if not then if default,
shall remove all wade Tistures. operati ng equipment wvd other pe;hum!, property  of
Coscessionaire. fram the Privnages and repair any damage occasioned by amy such remaval.
Property not so removed shall be deemed sbandoned by Concessionuire,

215, TERMINATION. I Concessionuiee Decomes baukrupl, disvolees, becomes maviive, o
abandons the Promises for a period of four (4) consecutive months, o iT s Agresment and
the Premises shall be atached or otherwise taken hy operation of law, or if any sssignment be
made-of Concessionaire’s property for the benefit of creditors, or shall il 10 observe and
perform any of the covorans, 0hugmnm rules, regulntions, grovisions, terms amd
conditions, and sech failure shall continue for a perlod ol mare than thiry (300 days afer
delivery by County of 4 written notice of such breach or default, by personal seevice,
mgzsmml ] o certified makl jo Concessinaire st Concessioaaire’s bast k:n:}wn address, all
rights grented bescunder to Concessionatre shall cease and this Agreement shall terminate
without prejudice to any other remedy er right of nction for arrears of rent or damagm or for
any precedimg or «ber breach oe Agreement; and in the event of such termimition, ol
hmidmgﬁ nrd improvements there on shall remain amd bevome the propety st Cotinty:

6. COVENANT AGAINST ISCRIMINATION. The use and enjovment of the Premises
shall rot be in suppert of any poficy which discriminates a:gmvm anyone based upon rice,
s, Sexual trientation, age, whgm codos, dncestry. asthonol oeigtn, disebllity, masital satus,
wrest And oour record, assignment of incomme for child support obligations and National
Csard parricipation.

I7. ADA COMPLIANCE, County makes a0 represciatons of warmalies, exjnss o fmplied,
as to e Premises of any exsting 1mpmwm«znts thersor, regarding cmnyhan&e wilh T
Americans with Dizabilities Act of 199 {"ala"y 22 USC §512100-12813 ¢Z000).
Crncessasnarre shall be responsible for mm;::lvmg with the ADA and Copeessionaire shall
defend, indemnify and lold harmbess Cowmy against any and all clabms reganding man-
compliance with amy requirement of the ADA. AL coss selating 1o any required
imprrvesiEnts or modifications 1 the Premises, and El emmng improvéments hereon, shall
by borne by Concessionaire.  Notwithstanding any olier provision of this Agreement to the
coqirary, any improvements by the Fremisces mmimulm by Concessionpise shall be
compliance with the ADA.

ol
:"‘

COMPLIANCE WITH LAWS, Concessionaire shall comply with all federal, state, and
ceunty laws pertzining 1o the Premises and pctivities conducted v the Premises, now in force
ar which may hereinafter be (o force.

itgy 20A
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3% GOVERNING LAW. The waiidity of this Agrcement angd any of i feoms or provisions, s
well 3 the nghts and daties of the parties 1o this Agroement, bl Be governed by the ws of
the Site of Howst Any sction 28 faw o 10 ogaty 1o ealome o e the provishons af
thuy, Aprerment shall be brought in a State cowst of competent farisdicion in Walluku, Maul,
Hawal,

35, GENDER, The use of any pender shall anclude all genders, and if thers be more thay one
Conpessmorairg or County, then sl wards weed in the siongular shall extend 1o and Inciude the
plural,

31 PARAGRAFH HEARIMNGS. The peragraph bendings throughom this Apgreement are for
the gumverdgence of County and Concessionaire and are not intended to construe the inlent o
meaning of ay oF e provisions thereof.

32. TIME OF THE ESSENCE. Time is of flve essence of this Agroement and all of the jerms,

pav Egiang, covenants, and conditiens hereot.

=

3% NOTICES. Any veiten motioe required B be given by @ party toshis Agreement shall be (2
deliveral persomally, or (5] seod by United States. Brat class raail, postage prepsid.  Mothcs

eequiresd to e given 1o the County shall be serf e

€

Procurerseent Offlcer
Deepartmerst of Firsinds

Conmity of Man

200 South High Street
Wahdon, Maud, Haowmi 96793

MNotice s vhe Convessionaine shall be sent 1o the Convessionaire's sddress a5 indicated in this
Agreement. A eotice shall be deemed to have been meceved theee (3) days after mailing or gt
the ime of achal seceipt, whichever iz corlier  The Concessionaire is responsible for
putilfving the County inweiting of any change of addeess,
3. ASKISTANCE OF LEGAL COUNSEL. The Partles represcrt and semify by sach othey
that they Bave boen advized to seek the sdvice of logul coursel amd hasee done 50, The Parties
bt corellily rend and fully snderstand all of the mwamnm of tis Agrepment, and have
iresghly discussed all aspees of this Agneement weith thuir pespeative counsel. The parues
are voluntasily entering inte this Agreement al 1o pady or ils agants, Tepreseaatives, or
ARTIE IR Have mads any répreseniations Concerting the lerms or effects of this Agreement
ather than those contained Fersin

35, DRAFTING,  No provision of s Agreement shall be interpecied for of against any porty
of it banis thar such ey was the draltaman of sech provison, and 2o peesemplion of
bunden of proel shall amse favoriog ur disFavoring any party by Yirtue of the authorshap of

sy provision of they Agressoent.

3. CAPTIONE. The captions contained berma s wmed solely 1o fonvetoencs and shall not be
deemngd v defin of lmit the prodstons of i Agreemont

¥

3T, COUNTERPARTS. This Agrsoment mayv be execuiad tnosny number of coumorpans with
ihe same cffect a5 If 21l of the parties hiad swened the sume document. Such execuions may be
frapmatted 1o the parties by feesimile or elecromically and such facsimile or cleomonic

Fipw A
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1

K

greidion and wenmmossion shall have the £l force and olfest of sn coiginal mgm&m Al
fully sxecuted counterping. whether arigingl executione o Besimile oo slectumug executions
e & somdsimation theveof shall be construed ipetber and shall conslitute one and the same

Agreimment.

SEVERABILITY. In the event that ooy provision of this Agreement 45 declared invalid or
wnenforceable by a coun, such iavalidity or pon-enforceability shell aot atfect the validity or
safmorabiity of the remaining terms of this A groemen.

WAIVER. The fallure of the Cowmy tu insist upon e driet compliance wah any ferm
pravision, o condition of this Agreement shall sol constitute or be deemed to constitute o
walver or relinquishment of the County's right to enforce the same in secordance with (hks.
Agreement, The et that the County spevifically refers 1o one provision of the law, 2nd does
e inghude e peovisions shall mol constitute a waiver or relinguishment of thc County’s
rigghty or the Concesstomine's cbligations unider the Jaw,

ENTIRE AGREEMENT. This Agreement sety Forth 4l of the agreements, condizions,
undersamdings, proomsss. weutaniies. and epresentavions berwesp the County and dhe
Concessiongine relative to this Agroemont. This Agreemndnt vupersades all pelor sgreements,
comditions, understendings, promises, warrmaties, and répresentations, which dull have po
fther force or cffect. There are no agreements, conditions, undessandings, promiss,
siarmarshies, of represendations, oral or writien, experes of bplied, Bebwaren the Coonty s he
Comessioning otbey oain o st forth or as reforred 1o beesin

EXDOF EXHIBIT »1
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