ALAN M. ARAKAWA
MAYOR

KEITH A. REGAN
MANAGING DIRECTOR

OFFICE OF THE MAYOR L
Ke‘ena O Ka Meia . 4
COUNTY OF MAUI - Kalana O Mauti
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Honorable Alan M. Arakawa

Mayor, County of Maui

200 South High Street
Wailuku, Hawaii 96793 M 9/ /7
For Transmittal to:

Honorable Riki Hokama

Chair, Budget and Finance Committee
Maui County Council

200 South High Street

Wailuku, Hawaii 96793

Dear Chair Hokama:
SUBJECT: FISCAL YEAR (“FY”) 2018 BUDGET (BD-11) (BF-1)

Pursuant to your letter dated April 4, 2017, | am transmitting the following responses to
your requests/questions regarding the Waiehu Golf Course:

1. For Fiscal Years 2006 through 2017 to date, provide the Council approved
appropriation, actual amount expended, amount of supplemental transfer from the
General Fund to the Golf Fund, Carryover/savings in the Golf Fund, revenues based
on rounds played, and revenues from the concession for the pro shop and the
restaurant.

Response: Please see attached.

2. Provide the terms of the contract for the pro shop, including contract period, amount,
and any special conditions. Also, should the contract be terminated early, provide the
penalties that may be incurred by the County.

Response: Please see attached contract for details relating to the pro shop, Hawaii
Golf Equipment and Supplies (Lease Concession Agreement M1009). In summation,
the term of the contract is five years, with a monthly base rent of $23,000. The contract
period commenced on 09/01/2011 and expired on 08/31/2016, with two one-year
extensions, the first extension option was exercised and is ongoing for the period of
09/01/2016 — 08/31/2017. We are unaware of any early termination penalty provisions
given that the contract would not be renewed pending the potential closure of the
Waiehu Golf Course (additionally, see Section 28, paragraph three of the concession
agreement). If necessary, proper legal counsel will be sought to further advise on this
matter.
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3. Provide the terms of the contract for the restaurant, including contract period, amount,
and any special conditions. Also, should the contract be terminated early, provide the
penalties that may be incurred by the County.

Response: Please see attached contract for details relating to the restaurant, Savory
Palate Hawaii Ltd (License and Food Concession Agreement M1017). In summation,
the term of the contract is five years, with a monthly base rent of $2,701. The contract
period commenced on 07/01/2014 and expires on 06/30/2019. We are unaware of any
early termination penalties at this time (see language in Section 9, Exhibit “2” of the
concession agreement which appears to state termination rights). If necessary, proper
legal counsel will be sought to further advise on this matter.

Thank you for your attention to this matter. Should you have any questions, please feel
free to contact me at Ext. 7212.

Sincerely,

LYNN ARAKI-REGAN
Budget Director

Attachments (3)

XC: Mayor Alan M. Arakawa



Supplemental Transfer: Revenues: Revenues:
Council Approved Actual Amount General Fund to Golf  |Carryover/Savings Revenues: Concessions - Concessions -

Year Appropriation Expended Fund in Golf Fund Rounds Played Pro Shop Restaurant
2006] S 1,703,195 | $ 1,809,287 | $ - 1S 10,200 } $ 1,068,588 | S 330,000 | $ 36,677
2007| S 2,015879 | § 1,838,229 1 S 355,879 | $ - S 1,061,075 | $ 330,000 S 36,132
2008] S 2,130,126 | $ 1,948,573 | S 329,126 | $ - ) 1,036,021 | S 330,000 | $ 36,132
2009| $ 2,382,151 | $ 2,451,008 | $ 672,151 S - S 905,603 | $ 302,913 | S 20,126
2010} $ 2,326,878 | S 2,804,023 1S 1,096,878 | § - S 792,378 | $ 330,000 | $ 16,000
2011| S 2,269,576 | $ 2,489,758 | § 669,163 | S 160,413 | $ 835,735 | $ 302,500 | $ 19,200
2012 $ 2,319,386 | S 2,503,255 | $ 2,595,138 | $ (1,224,964} S 773,663 | $ 312,500 | $ 19,200
2013§ S 2,344,175 S 2,613,876 | S 1,326,234 | (3,271)| $ 820,295 | $ 276,345 | S 19,200
2014| S 2,430,778 | S 2,699,357 1S 1,126,650 | $ 220,916 | $ 791,977 | S 276,000 | S 19,200
2015 $ 3,815,282 | $ 3,758,602 | S 2,544,644 | § 128,226 | $ 769,545 | $ 281,007 | S 85,689
2016) S 3,860,358 | $ 3,741,245 1 $ 3,007,235 1§ (149,289)] $ 854,905 | $ 276,000 | $ 32,412
2017} S 4,228,499 | $ 3,033,778% $ 2,767,331 | § 458,756 | S 621,242*% $ 184,000 | $ 24,309

*2017 Actual Amount Expended represents year to date information through 4/5/2017

** Represents year to date information through 4/7/2017
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DEPARTMENT OF FINANCE
County of Maui

200 South High Street
Wailuku, Maui, Hawaii 96793

AFFECTS TMK: 3-2-013-026

M1009
LEASE AND CONCESSION AGREEMENT

THIS LEASE AND CONCESSION AGREEMENT ("Agreement"), made

this 21" day of July , 201, by and between the

COUNTY OF MAUI, a political subdivision of the State of Hawaii,
whose address is 200 South High Street, Wailuku, Maui, Hawaii
96793, hereinafter referred to as the "County", and HAWAII GOLF
EQUIPMENT AND SUPPLIES, LLC, a Hawaii limited liability company,
whose address is 374 Xanaloa Avenue, Xahului, Hawaii 96732,
hereinafter referred to as the "Concessionaire";

THAT County, for and in consideration of the rent to be
paid and of the terms, covenants, and conditions set forth in this

Agreement, does hereby demise and lease unto Concessionaire, and



Concessionaire does hereby lease and hire from County, for purposes
of operating the golf cart/pro shop/driving range concession at the
Waiehu Municipal Golf Course, (the "Premises") as described in that
certain "Invitation for Bids for the Golf Cart/Pro Shop/Driving
Range Concession at the Waiehu Municipal Golf Course, Wailuku,
Maui, Hawaii, IFB No. 10-11/P62", attached hereto as Exhibit "1"
and made a part hereof.

TO HAVE AND TO HOLD the Premises unto Concessionaire for the
term of FIVE (5) years, commencing on the first day of September,
2011 up to and including the 31st day of August, 2016. Upon mutual
agreement, the County and the Concessionaire shall have the option
to extend the Contract for TWO (2) one-year extensions by written
amendment, unless sooner terminated as hereinafter provided, County
reserving and Concessionalre yielding and paying to County a net
rental of TWENTY THREE THOUSAND AND NO/DOLLARS ($23,000.00) per
month, to the County of Maui, Department of Finance, at County’s
address designated herein or as otherwise designated in writing by
County to Concessionaire.

RESERVING UNTO COUNTY THE FOLLOWING:
1. Minerals and Waters.

A. All minerals in, on or under the Premises and
the right, on County’'s own behalf or through persons authorized by
it, to prospect for, mine and remove such minerals and to occupy
and use so much of the surface of the ground as may be required for
all purposes reasonably extending to the mining and removal of such

minerals by any means whatsocever.




B. All surface and ground waters appurtenant to
the demised land and the right on its own behalf or through persons
authorized by it, to capture, divert or impound the same and to
occupy and use so much of the Premises as may be required in the
exercise of this right reserved; provided, however, that as a
condition precedent to the exercise by County of the rights
reserved in this paragraph, just compensation shall be paid to
Concessionaire for any of Concessionaire’s improvements taken.

2. Rights of way and easements. Such rights of way and
easements as County in its sole discretion may from time to time
determine for lines, transmission facilities and appurtenances for
utilities, electricity, gas, telephone, pipes, water, sewers,
drainage, flowage and appurtenances thereto, conveyors of rock and
rock products and any other purposes, services and substances
whatsoever, including without limitation public access to the
shoreline, over, across, under the through the Premises, including
the right to enter to construct, reconstruct, operate and maintain
such facilities; provided that all such reserved rights shall be
reasonably exercised so as to cause the least practicable
interference with Concessionaire’s operations; provided, further,
that, in any such event, County agrees that County shall restore,
at County’s expense, any’improvements made by Concessionaire which
were damaged as a result of such entry to a condition as near as
practicable prior to such entry.

3. Prehistoric and Historic Remains. All prehistoric

and historic remains found on the Premises.




4, Ownership of Fixed Improvements. County shall

retain ownership of all improvements of whatever kind or nature,
located on the land prior to, or on the commencement date of, this
Agreement, excluding those improvements, if any, constructed by
Concessionaire during the term of this Agreement, provided that at
the end of the Agreement, any such improvements shall be the
property of County.

CONCESSIONAIRE COVENANTS AND AGREES WITH COUNTY AS FOLLOWS:

1. Payment of Rent. Concessionaire shall pay said rent
to County in advance, without notice or demand, on the first day of
each month during the term hereof, in legal tender of the United
States of America. Delinqgquency of rental payments extending beyond
a one-month period from the first due date shall constitute a
breach of this Agreement and shall be cause for termination of this
Agreement by County. Interest at the rate of ONE AND HALF PERCENT
(1.5%) per month shall be assessed for any overdue payment.

2. Acceptance of Rent Not a Waiver. The acceptance of
rent by County shall not be deemed a waiver for any breach by
Concessionaire of any term, covenant or condition of this
Agreement, nor of County’s right to re-enter for breach of
covenant, nor of County's right to declare and enforce a forfeiture
for any such breach, and the failure of County to insist upon
strict performance of any such term, covenant or condition, or to
exercise any option herein conferred, in any one or more instances,
shall not be construed as a waiver or relinquishment of any such

term, covenant, condition or option.




No payment by Concessionaire or receipt by County of a
lesser amount than the rent required herein shall be deemed to be
other than on account of the earliest rent amount due, nor shall
any endorsement or statement on any check or any letter
accompanying any check or payment as rent be deemed an accord and
satisfaction, and County may accept such check or payment without
prejudice to County’s right to recover the balance of such rent or
pursue any other remedy.

3. Condition of the Premises. Concessionaire
acknowledges that Concessionaire is knowledgeable in concession
matters and that Concessionaire has made all of the inspections and
investigations necessary or desirable and has accordingly decided
to lease the Premises on the basis set forth herein.
Concessionaire has inspected the Premises and the current physical
condition thereof and shall accept the Premises "as is" and in its
condition as of the date of this Agreement. Concessionaire further
acknowledges that County has made no representation or warranty,
whether express or implied, with respect to the physical condition,
state of repair, design, quality, durability, operation or fitness
for use of the Premises.

4, Performance and Pavment Bond. Upon the signing of

this Agreement, Concessionaire shall deposit with the Director of
Finance legal tender, a certified or cashier’s check, or a surety
bond issued by a surety organized for the purpose of being a surety

and qualified to do business in Hawaii, in an amount equal to two
















































































































































































































































EXHIBIT ~I"
COVENANTS, TERMS AND CONTHTIONS

CONCESSIONAIRE  HEREIN COVEMANTS AND AGREES WITH COUNTY A%
FOLYOW S

I. ADCEPTANCE OF BENT NOT A WAIVER. Mo paveent by Conggionaiee or receipt
by Cotnty of 2 losver senount thasy the rent pequired bersin shall Be deemed o be other than
ony aeount of the carllest rent wviount due, nor shall any endorsement o Shlemeent On By
sheck or any fetisr acvompinying sny chock or peymert 35 tord be deveied an scoond and
sgtisfaction, and County may sccept such check or pavinent withoig peejudice 10 Coweey's
wgmwmmsmmwwa?ﬁ%mmmwm pther revhiedy

2. TAXES, ASSESSMENTS. ETC. Comcesswtwine shall pay of cause 1o be pasd. prigr
delinquency, any taxes and mressments, of every descoiption. saessed 10 sadd iﬁwm o
Bany peary thereef, & snchading any improverments thereon, peovided, however, that with respeci
1o gy gssessment made under any betterment or improvement faw which may be payable in
instaliments, Concessioniine shall be required 1o pay wnly sucls instalbments, togefher with
interess, &y shalf beeonse dus and payable doring smid term. Without fimiting the gencrality of
thie fnregmng,. Coneessionaires shall alio. be respommible for the paviment of any Hawsii
gonwral exgise lnd [0 successor tox) imposed wpon the payment of all sums by
Cupeessionaive under this Agreement. Concessioneire shall remsin current i piymit of ail
raxes, rems, or olher obligations to the United States, the State of Hawell, o 2oy of s
patiticat subdivision, inchuding the County of Masi.

I UTHATY SERVICES. Comwsmonsing shall pay, prior bt delinguency, abl charges Tor
wiples, sewer, gas, electrcity, telephone and other servives of wtilities soed by Concessbonaine
a8 fhe Premives Susing the term of the Apreement wrdoss atherwiss umﬂy agreed i
wedling by County.

4. NO RESIDENTIAL USE. Concessionnire, its apents, cmploess and nvitees, ghal] pov use
the Premises os temporary of permanent rexidence. Concessionaire shall st permit or allow
any perwon o lve on e Premises,

£ INDEMNIFICATION ARD DEFENSE, Coacessiopnire shill defend, indemnify and hold
harmless the Cotinty, the County's deparmment and their diseeors, emplovecs and agents o
and ngainst all Hability, loss, damage, cost and expense, iochading ol attorneys’ fees sl
costs, aad all claiews, suits and demands thenefor, arising out of o 0 conmection with any acls
oF cenissioes of the Concessfonaies o the Concessionaiee™s empiovess, officers, agenis or
subeoniracions ander this Agroerment, The provisions of tus Parugroph shall remain w Tull
force and effect notwithstanding the exgiranion or euly sermination of this Agreemens for any
TERSEHL.

& COST OF LITIGATION, in case the Courty shall, withowt sny fault on it part, be made 5
party 40 any Htigation coanmenced by of apaing the CUoncessionuire i conneelion wish s
Agresment, the Coancesseunaire dhall pryv sty cost and expense insarrsd by o imposed on 1the
County, including wivenys” foes.

T ASSUMPTION OF RISK AND LIBILITY. Concesslopgire, as a material pant of the

censiderstion 1o County fir this Agreement, doos hersby assumy all fisk of bodily injury,
wrongfol death andioe propenty domags, business mmmwnn o gepnaese loss occassoned

Hen BIERER
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by any accident. fing, of tuisance made or suffered on the Premises, and heveby waives any
and all clams againgt the County, Al imventary, propesty, vehiches, approved improvements
and cquipment of Concessicasire shall be L:pt, placed ot sored a1 the sole nzk of
Concessionaire, and County shall not be responsible oc table for dny damage ihcrem or fass
e thef thereol, inchiading subrogation claims by Conpessivnaite’s insurance curicrs.

8. UAS IS CONDITION. Coumty has not enade and shall ot make, any representtion or
wartanty, implicd or atherwise, with respect 10 the condition of the Premises, inghuding but
nat fimited o (2} any ewpress or implied warranty of merchuntability or litness for any
prrtcaber purpose o m wyy dangerous or Jefective condithons exixting upon the Fremises,
whether or not such condiions aee knowa o County of remsonably discoversble by
Copcessioraire. Conpessigaain acuepts the Promises in 2 completely " ™ condition, with
Tuskh assumption of the ks, and comsequences of such conditions.

% TERMINATION. County resorves the right in iis sisle discretion o isenupt o casced
spcration of the Agreenwnt. The Comcessionaire shail bear all expeoses or losses in fall snd
shall not take o allow fo be 1ahen any activn for damages agaimd the County. Shoald the
County determine that & patwal disaster or civil defense smergency make it necessary fo
terminale the Agrecment, the Agraement witl ferminate without any liability to the County. In
the case of son-payment of the AgTemeat. Compensation, Laumy reserves e right 1
terminate The Agrecment with written notice of the lermisation and the Basis of 1he
weornination and shall have the right 1o remove the Concessionaire, with or without
proceedings, 48 hours afler the receipt of the notice by the Concessiongire, withow any
Habibiry b the County or ity officials, employees, or agents for damage w or foss of any
property belonging to the Doovessionsire or to the business of the Convessionaire. The
County shall have the right o swand the concession to anather individual or sutity for suxh
i remmaining in the et of the Agroement o after the end of the wem ol ihe Ag:mﬂt
and to receie the reot terelore, holding the Concessionsire lishle for any defliciency in the
ot ek siadir the Agreement.

W LIENS. Comeessiotmine shall et commmit o soffer any a0 of megleot wherthy the Promises,
i any part thersol, o the enate of Concesstonaire in the same, shall become subiect b any
altachment, Judgment, lien, charge. or encumbrance (heteinafter colloctively valied *Lisn™y,
whatsoever, |n the event 1ht sy Lien shall attach to o encamber the Premises, or if an
application for @ Lien s filed in any count of competent jurlsdiction, Conpessionaire shall
bond against or discharge the smme within ten {109 duys afier weitter request by County.
Concessionaire shnll dndemeify and hold harmiess The County Tron and  sgaingt all
attachments, liens, chirges and encumbrinces and all experises resulting therefrom, nwhiiding
anoeneys' foes,

{h RULES AND REGULATIONS, County reserves the cight, from time o time, 1o adopt
reasoisble mifey and regulations peevairing o Concossionaine’i use of the Promises, which
fudes and regulations shall be binding wpon Concssiveasrs wpon mosce therd 1o
Loncessicraine. Pt enforcement of such rubs 20d regulations. if any, County shall tavve il
remedies 10 ths Agreemir awd sy other remedics aliowed by law

1L ALTERATIONS AND FIXED IMPROVEMENTS. Concesssonaire thall mit 3 any time
Suring the term aler, conginst, plece, mabwsin o nsiall on the Premises any ilding,
shructone or improvement of any kind of description except swith thie prage wrilten approval of
oty and uppn thise conditions the Cpunty ey impose, uniees atherwise provided in s
Agreement. Coumy shall retin ownership of atl improvements of wharever kingd or sature
located on the Promisis rior o, or on the commencement dute of, thix Agreement, excloding
these improvements, i uny. cunsirected by Concessionaire ducing the term of this Agresrrient

By T4
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provided that at the end of this Agreement, sny such improvestients shall be the propeny of
Tl Lounty,

13, REPAIR AND MAINTENANCE. Cuoncessiongine shall 8t iis own expense i ail times
during the term of shis Agresment, - substantinlly repair and mainzin, and keep all
improverments now ar hereafter built or made on the Premises in good and safe cepair., urder,
andk condition, rearonhle wear and baar oxeepted.

H

*

SANITATION. Concessionaire shall keey the Premises nnd improvements in « siricly
vlean, sanitary and orderly condition. Concessionaine shall keep and migintain the adwmmg
argas within a radies of Lhiny (300 feet dn 2 clesn apd senitary manner and shall be
responsible for providing » minimum of pae 12) purbape and refuse eaniainers within m.h
thirty (30} foot area, Concessionaire shall, ai 115 own cost and expense, Lnk,mge and supervise
competent eaterminuoes to comteol vermin and peats a3 often 4% i medessary. Sweh
extermination services shall be supplied in il areas wiere food s stored, pmpa;,md, or
dispensed. The County reserves the right to enter the Préwmises.at 511 remsonable times, for the
purpose of inspecting the Premises. In the event an inspaction by the £ mmly reveals that the .
Premises is mol used in 3 safe, sanitary, or atherwise satistuctory. apernding condition, the
Concessionatre, ispon bcmg 50 informed by written notive feony the Counte 16 ooerecy the
condition, shall promptty procced to correct the condifion o the satisfaction of the Coamty. 1f
within o 2} clendar days following the daie of the notice, or within additional fime ax e
County may allow, the Concessionaire His not substantially complied with the provisions of
such notice, the Counky shiall then have the right 1o remedy the comdillon ot the expense of the
Concessiomaire, and the Concessionaire shall prompily reimburse the County For any and all
ot incareed Theree!!

15, WASTE AND UNLAWFUL, IMPROPER OR OFFENSIVE USE OF PREMISES,
Concrssiomyire shill not commit, sulfer, or permit to be committed any waste or uuisance, or
b, impreper or offensive use of the Premises, o any part thereal, nor, withou the
prios writlen consent of County, cul downs, remove oF destroy, of suffer to be out g,
removed and destroyed, any trees new growing on the Premises, Concessionaire shall not
aliow the Premises to become unduly troded or subject to any materisl increxse in weeds or
fister. and Concessionaire shall make rensonable ¢ffons o Prevent O correct same.

14

POLLUTION CONTROL. If dusipr the performance of shis Agresrient, the
Coneesshonise encounters o “release™ or o threatyned reloase™ of 4 reportable guandity of a
“hazandous substance,” “pallatant,” or “contamingnt™ a5 those terms are defined in sectian
1280-1, HRS, the Concessivmsire shall immediately notify the County amd wll other
apmﬁr&riatz state, vounty, or federal agencies as requm.ﬂ by taw. The Concessionaine shail
sake ull oocessary actions, including stopping work, to fvaid causing, contributing to; g
muking worse a release of o hasardows substance, poliutant, oF comtaminant, and shatl
prompily bey any arders the Environmental Protection Agency or the s Depmmma ol
Health issies In responss to the reledse. In the evend there is an ensmng ceasz-work periad,
sid the Coumily detormines that this Agmment teqzmcs an adjustment of the e i
performance, the Agreement shall Be mudified in writing sccordingly.

17. RIGHTS OF WAY AND EASEMENTS. County reserves the nght to issoe rights of way
wed easements for lines, frensmission fuctlitles and eppurienances for milifies, electrivity, gas,
telephone, pipes, water, sewers, droinage, Tlowsge, mud any other purposes whatsoever,
without limitation, incleding the sight 10 -smter the Premises to corstrcl, seonsiriet, operste
and maingain soch facilities; provided that all such resceved rights shall be reasonably
exercised 50 as by cause the [eis! practicuble interference with Concessionnire’s operarions;
provided furher, that, in nay such event, any improvements made by Concessionsire

Koe WIS
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Sumnaped sz 3 result of soch sniry shall be reviored to ¥ vondithon 48 near a5 proctizable prisr
by sich epiry.

15 ACCESS TO INFORMATION. Comcestionaing shall provide County with reasorable
aeess o Comessionaire’s records and infoemation relative 10 the e o the Premises, 25
deerred necevsary o the judpment of County.

INSURANCE. During the term uof this Agreement, Concessionasre shall maintufn ot 3l
Himes or causs to be mamntzined commercial genersd lwbility insurance coversge for
Uoncessianaire aid s employees. The insurance palickes shall be ixsued by a company or
companies authorized to do busteess tn Hewaii and spproved by the Coundy, with combined
sitghe limits of ONE MILLION DOLLARS ($1000,060) pee oveurrense and THREE
MILLION DOLLARS (53, 000,500 In the sggregile, or such grentsr amoeunt as may be
reduired from simiz 1o time by the County. N such materind changy o reduction may be mode
withosst appeoval from the County, Prier o the commencenwenl of this Agresment,
Cispeenionaite shall provide the County with & mmﬁmm of shaurance, Theroafter, poror 1
the espitation of epch policy perod, the insummoe guriers for Concesslonaire shall provide
the Clpunty with certificases of insumance svidencing the Toreguing coverage and provisises.
The County reserves the righi to reguest and receive g centified copy of the podicies. Sweh
ceruficoles of insurance shall pame tie Coonly as additoml nsured and stall contsin the
fulbowing sistements:

%

s

“Should sy of the policies descnbed hertin be canvebled befors
ziat expiration Jawe thereol, notice ahall be deliversd o the

Comnty, Departmmert of Corporation Countel, Risk Management
Dvision, 200 South High Soeet, Waildku, Hawan 96793, w
scoerdance with policy provisions. This insusance  inclodes
coversge for the fabibity ascemed by the nguesd under the
»&gmmcm bc:wm me insured and the Conmmy of Maud, dued

“Iis agresd that any inswnance maintained by the County of
BMawd will apply In eacess of, and sot contribiure with, insuance
provicded by shis policy.”

Cowwowsionuire shall also carry workers' compensation'employer’s lability insurance for
{oneessbonaire’s cmployees in e amounts reguirsd by applicabls law.

Fallure fo maintain the nesessary msurance in accordance with the provisons 56l forh berein
shall congkitute 3 material breach of this Agreoment s e ﬁ‘x:um*y dhall thereaiter have the
aptions of putsing remedies for such breach andfor lomedisle iermination of this Ageement.

10, CONDEMNATHON. 7 o1 any time during the term of this Apreentent any portion of the
Premises should be sondembed o required for public putposes by (he Siate of Hawall gr the
Uinited States, Concessionaire shall be entitied o rooeive from the vondemnning suberity the
proportsurate il of Conoosmonsize's permianent (mgeovements w0 laken in tte propotiion
that 5 boars 0 the anexpired Bem of this Agreemenl; provided thal Conoosvionsin taw, I
the abermative, remove and relovase Concrasionsng's impeovementy 10 the resmainder of the
Premiaes scoigmed &y Concessionaivs. Concessivaaie dhall nod by reason of e
condempatms be ontitled to dny clrim agabmg County Tor condemeation or fedevaniny Toe e
srterast i s Agreoment and 28 compenzation pavable of o be pald for or o segount of thiz
Agreerient by roason of the condermoiion, except as afireuid 85 fo Concessionaire’s
ngsrovernents, shall e payable 1o and be the sole groperty of County, Where the portion
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taken renders the remainder unsuitable for rhr: use o uses authorized under this Azresment,
Concessionaire shall Mave the option 1o sucrender this Agreement and be discharged and
relieved from any fusther linbility therefor; proveded that Concessiondire may remove the
pernanernt improvements constructed, precteéd and placed by it within such ncasnnabl: perind
a5 may he allowed by County. The foregoing right of County shall not be exclusive of any
silhes o which County may he entitfled by law,

21 COUNTY'S LIEN. County shail have a lien on all the buildings and improvements placed
uh the Peamises by Concessionaire, un all property kept or used on the I*nanuzm, whather the
SHINE % exempl from exveution or not, and on the Premises, whether the sure i exempt from
execution or mo, nmd om e réons of nll improvements and butldings stlunted on the Premises
for all costs, alterneys” fees, rent reserved, taxes, onad assessments paid by County on behalf
of Concessionaire and for the payment of alk THBNEY 35 pmwdcd inthis Agreement o be’ paid
by Concessionaire, pnd such fien shall continue until the amounis are paid,

22. ASSIGNMENT AND HYPOTHECATION, Concessioraire shall noi transfer, waeagn,
subilet, mongage or peemil any other PEFSOR 10 OCClpy oF use Hye Poesnises or any portien
thereol, or temsfer, hypothegite, or assign this Agreement or any intercst therein, voluntarily
ur by operation of law, without the priot weitten apgruml el the Direeter of Finante, and any
rransfer or, AsstEnment 5o made in vielstion of this provision shall be null and void.

RELATIONSHIP OF PARTIES: IN”E:PENDEHT CONTRACTON STATUS AND

RESPONSIBILITIES, INCLUDING TAX RESPONSIHILITIES,

5, The Concessionaire is deemed 10 be an “independent vaniractar.” The Conewssionsire
and the Concessionaire's employees and agenty are not by reason of this Agreemiat,
apems, employees ur joent ventune of or with the County B’m any purpose, wnd the
Concessienaire aed the Coucessionaire"s employess and agents shitll met be entitled to
claim or receive from the County any wacation, sick leave, reticemens, warkers'
compensation, unemplovient insurince, or other benelits provided to the County
employees:

b. The Coricessionaire intensionally, volusdarily, and knowingly assumes the sole and entire

Tiabiliny to the Concussionaire's employess and tgents, and to any individual riot & prty

to this Agreement, For all loss, damage, oy mjury caused hy the Concessionaire, or i

Concessionsire's mpmyees ot tigents i the course of their emploviaent.

The Concessionnies shall be responsible for poyment of all appiicabie federd, sare, and

eounty faxes and Teex which may become due and uwmg by the Comeessionuise by reasin

of this Agreement, including bus sot limited w (i) fncgene Mm {11 employment refated
fees, assessments, and taxes and (Hip gemeral wxcise taxed. Unless provided otherwise by
sgreement hetween fhe parties, the Lmﬁ@&iﬂm}w also is responsible foe obtaining alf
ficenses, pesmuits, wnd cenificates thal may be required in onder fo perform this

Agxwmrzm_

d. The Concessiprnize shall obtain a penersl excise ax license from the Depsrement of
Texmion, Sate of Hawail, in accordance with Section 2379, HRS; and shall camply with
all requirements ‘therenf, The Concessionaice shill oblatn a wx clearnce certiticate with
all requirements thercol. The Concedsionaire shall obiain o tax clearance centificate from
the Dirvetor of Taxation, Stte of Hawaki, showing dat all delingquent wxes, if any, levied
ar acerued under Stwe fww againgt e Concessionuire have been paid and submit the
samic 1 the County pricr 1o the commencement of this Agreement.

. The Concessioraire Is responsible for securing all employee-related insuranece coverape
for the Concessionaing amk the Concessionuive’s empboyees-and agenis that is ur may be
reguired By law, and for gayment of all premsiums, costs, and other ahilites associated
witls securing the insurance coverage.

23,

s

)
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£ The Concesstonaite shall vhiain a cerfifizate of Lumplzunctz justbed By the Department of
Labor and Industrinl Relations, Stute of Hawsii, in accordance with section 1030-314,
HRS, nnd sections 3-122-112, HAR, that is current within six months of the date of
sunee,

g The Concessionaire shall obtain o certifl cafe of good starding isswed by the Brepariment
of Lamsience snd Lmﬁmmr M‘fmn. State of Hawaii, in gocondance with section 103D-
310, MRS, and section 3132112, HAR, that is carrent within skxmonths of the dase of
ISSUANLe,

b In few of the above certificates from 1ee Department of Taxation, Labor and Indussrial
Relations, and Commeree and Consumer Af¥uirs, the Concessionatne sy submit priof
of enmpliance through the State Procurement Office’s designated certification process.

24, SURRENDER OF PREMISES. At the expiration, revocation, cancellation or jermination
af this Agreenw:nu Comcessionairs shall peaceably sucrender the Premises, togather will aif
improvemests existfing o constructed theseon, unless provided otherwise. On or befors the
Tast day of the 1erm or the sopner termination theseof, Concessicnaire, if not then if default,
shall remove all wade Tistures. operati ng equipment wvd other pe;hum!, property  of
Coscessionaire. fram the Privnages and repair any damage occasioned by amy such remaval.
Property not so removed shall be deemed sbandoned by Concessionuire,

215, TERMINATION. I Concessionuiee Decomes baukrupl, disvolees, becomes maviive, o
abandons the Promises for a period of four (4) consecutive months, o iT s Agresment and
the Premises shall be atached or otherwise taken hy operation of law, or if any sssignment be
made-of Concessionaire’s property for the benefit of creditors, or shall il 10 observe and
perform any of the covorans, 0hugmnm rules, regulntions, grovisions, terms amd
conditions, and sech failure shall continue for a perlod ol mare than thiry (300 days afer
delivery by County of 4 written notice of such breach or default, by personal seevice,
mgzsmml ] o certified makl jo Concessinaire st Concessioaaire’s bast k:n:}wn address, all
rights grented bescunder to Concessionatre shall cease and this Agreement shall terminate
without prejudice to any other remedy er right of nction for arrears of rent or damagm or for
any precedimg or «ber breach oe Agreement; and in the event of such termimition, ol
hmidmgﬁ nrd improvements there on shall remain amd bevome the propety st Cotinty:

6. COVENANT AGAINST ISCRIMINATION. The use and enjovment of the Premises
shall rot be in suppert of any poficy which discriminates a:gmvm anyone based upon rice,
s, Sexual trientation, age, whgm codos, dncestry. asthonol oeigtn, disebllity, masital satus,
wrest And oour record, assignment of incomme for child support obligations and National
Csard parricipation.

I7. ADA COMPLIANCE, County makes a0 represciatons of warmalies, exjnss o fmplied,
as to e Premises of any exsting 1mpmwm«znts thersor, regarding cmnyhan&e wilh T
Americans with Dizabilities Act of 199 {"ala"y 22 USC §512100-12813 ¢Z000).
Crncessasnarre shall be responsible for mm;::lvmg with the ADA and Copeessionaire shall
defend, indemnify and lold harmbess Cowmy against any and all clabms reganding man-
compliance with amy requirement of the ADA. AL coss selating 1o any required
imprrvesiEnts or modifications 1 the Premises, and El emmng improvéments hereon, shall
by borne by Concessionaire.  Notwithstanding any olier provision of this Agreement to the
coqirary, any improvements by the Fremisces mmimulm by Concessionpise shall be
compliance with the ADA.

ol
:"‘

COMPLIANCE WITH LAWS, Concessionaire shall comply with all federal, state, and
ceunty laws pertzining 1o the Premises and pctivities conducted v the Premises, now in force
ar which may hereinafter be (o force.

itgy 20A
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3% GOVERNING LAW. The waiidity of this Agrcement angd any of i feoms or provisions, s
well 3 the nghts and daties of the parties 1o this Agroement, bl Be governed by the ws of
the Site of Howst Any sction 28 faw o 10 ogaty 1o ealome o e the provishons af
thuy, Aprerment shall be brought in a State cowst of competent farisdicion in Walluku, Maul,
Hawal,

35, GENDER, The use of any pender shall anclude all genders, and if thers be more thay one
Conpessmorairg or County, then sl wards weed in the siongular shall extend 1o and Inciude the
plural,

31 PARAGRAFH HEARIMNGS. The peragraph bendings throughom this Apgreement are for
the gumverdgence of County and Concessionaire and are not intended to construe the inlent o
meaning of ay oF e provisions thereof.

32. TIME OF THE ESSENCE. Time is of flve essence of this Agroement and all of the jerms,

pav Egiang, covenants, and conditiens hereot.

=

3% NOTICES. Any veiten motioe required B be given by @ party toshis Agreement shall be (2
deliveral persomally, or (5] seod by United States. Brat class raail, postage prepsid.  Mothcs

eequiresd to e given 1o the County shall be serf e

€

Procurerseent Offlcer
Deepartmerst of Firsinds

Conmity of Man

200 South High Street
Wahdon, Maud, Haowmi 96793

MNotice s vhe Convessionaine shall be sent 1o the Convessionaire's sddress a5 indicated in this
Agreement. A eotice shall be deemed to have been meceved theee (3) days after mailing or gt
the ime of achal seceipt, whichever iz corlier  The Concessionaire is responsible for
putilfving the County inweiting of any change of addeess,
3. ASKISTANCE OF LEGAL COUNSEL. The Partles represcrt and semify by sach othey
that they Bave boen advized to seek the sdvice of logul coursel amd hasee done 50, The Parties
bt corellily rend and fully snderstand all of the mwamnm of tis Agrepment, and have
iresghly discussed all aspees of this Agneement weith thuir pespeative counsel. The parues
are voluntasily entering inte this Agreement al 1o pady or ils agants, Tepreseaatives, or
ARTIE IR Have mads any répreseniations Concerting the lerms or effects of this Agreement
ather than those contained Fersin

35, DRAFTING,  No provision of s Agreement shall be interpecied for of against any porty
of it banis thar such ey was the draltaman of sech provison, and 2o peesemplion of
bunden of proel shall amse favoriog ur disFavoring any party by Yirtue of the authorshap of

sy provision of they Agressoent.

3. CAPTIONE. The captions contained berma s wmed solely 1o fonvetoencs and shall not be
deemngd v defin of lmit the prodstons of i Agreemont

¥

3T, COUNTERPARTS. This Agrsoment mayv be execuiad tnosny number of coumorpans with
ihe same cffect a5 If 21l of the parties hiad swened the sume document. Such execuions may be
frapmatted 1o the parties by feesimile or elecromically and such facsimile or cleomonic

Fipw A
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K

greidion and wenmmossion shall have the £l force and olfest of sn coiginal mgm&m Al
fully sxecuted counterping. whether arigingl executione o Besimile oo slectumug executions
e & somdsimation theveof shall be construed ipetber and shall conslitute one and the same

Agreimment.

SEVERABILITY. In the event that ooy provision of this Agreement 45 declared invalid or
wnenforceable by a coun, such iavalidity or pon-enforceability shell aot atfect the validity or
safmorabiity of the remaining terms of this A groemen.

WAIVER. The fallure of the Cowmy tu insist upon e driet compliance wah any ferm
pravision, o condition of this Agreement shall sol constitute or be deemed to constitute o
walver or relinquishment of the County's right to enforce the same in secordance with (hks.
Agreement, The et that the County spevifically refers 1o one provision of the law, 2nd does
e inghude e peovisions shall mol constitute a waiver or relinguishment of thc County’s
rigghty or the Concesstomine's cbligations unider the Jaw,

ENTIRE AGREEMENT. This Agreement sety Forth 4l of the agreements, condizions,
undersamdings, proomsss. weutaniies. and epresentavions berwesp the County and dhe
Concessiongine relative to this Agroemont. This Agreemndnt vupersades all pelor sgreements,
comditions, understendings, promises, warrmaties, and répresentations, which dull have po
fther force or cffect. There are no agreements, conditions, undessandings, promiss,
siarmarshies, of represendations, oral or writien, experes of bplied, Bebwaren the Coonty s he
Comessioning otbey oain o st forth or as reforred 1o beesin

EXDOF EXHIBIT »1
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