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Elle Cochran, Chair
lnfrastructure and Environmental Management Committee

Richelle M. Thomson
Deputy Corporation Counsel

September 13, 2Ol7

A bill for an ordinance establishing a new chapter 24.40,
Maui Counfy Code, declaring a moratorium on sand mining
(rEM-33)

This memorandum is in response to your request of September 5, 2017, that
the Department of Corporation Counsel review and approve the above-
identified draft ordinance, which is attached for reference.

Following review of the proposed ordinance, we are unable to approve as to
form and legality, and offer the following comments:

1. Based on the presentation and materials distributed at the September
72, 2017, committee meeting (canceled due to lack of quorum), a map is
intended to be incorporated in a subsequent draft of the ordinance so

that the geographic area subject to the moratorium is clearly identified.

2. The title of the proposed ordinance includes "sand mining"; however, the
current proposed definition of sand mining may be read to include
activities typically understood to be grading or other more minor earth-
disturbing activities. For clarity and public notice purposes, it is
recommended to retitle the ordinance to include "grading" if that remains
the intent.
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3. The Department of Public Works may provide information on pending
grading permits within the proposed moratorium area. Legal issues
relating to a moratorium on issuance of grading permits should be
discussed in executive session.

4. Mining (aka "resource extraction") is generally governed within zoning
codes across the country. Currently, this activity is only allowed outright
in the County's restricted industrial zone and in open space zoned land
only on Lanai. In the agriculture and heavy industrial zones, resource
extraction requires a special use permit approved by a planning
commission or the State Land Use Commission.

Clarifying or strengthening the definition of "resource extraction" in
Chapter 19.O4, Maui County Code ("MCC"), remains our
recommendation and still appears to be within the stated purposes of the
proposed ordinance. Additionally, the committee may wish to request
that the Planning Department provide information on the uses allowed in
those zones and the extent to which those zones exist in the proposed
moratorium area, and whether any "resotrrce extraction" permits exist or
are currently being processed for iand located within this area.

5. The definition of "Central Maui inland sand" is proposed to be "inland
sand deposits on vacant land dunes. historical, cultural a

environmentall]r sensitive areas ..." within certain geographic boundaries.
tfrl" d"finition is vague in that the underlined terms should be defined,
e.g., does "vacant" land. mean land without any structures? Is land used
foi agriculture considered "vacant"? How is a determination made that
land is historically, culturally, and environmentaily sensitive? Does the
moratorium apply to land that does not meet all of the terms (should
"and" be changed to "or")? Again, each of these terms should be defined
so that the regulation is clear.

Alternatively, the committee may consider returning to the definition in
previous drafts of the proposed ordinance, which in essence was that
inland sand is "sand" (defined in 20.08, MCC) located in a particular
geographic area.

An additional consideration is that the proposed definitions of "Central
Maui inland sand," with the qualifications, and "Sand mining" create
ambiguity. Sand mining involves removing sand from its "originaT,
natural location," which may be interpreted as sand that has not been
previously d.isturbed through grading, mining, or past earth-disturbing
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activities, including agricuitural usage. This may be intended to be

considered "vacant," br-lt that should be clarified.

6. As a general comment on 2O.4O.040.C, which excludes "sand mining"
(grading) so long as any excavated lgraded sand remains on the same lot:
The moratorium may impact activities on smaller-sized lots more than it
would on larger-sized lots.

7. As an additional general comment on preservation of archaeological,
cultural, or historic sites with the goal of preventing all development or
disturbance of these areas, the following options may be considered:
acquisition of such land areas by negotiating a fee purchase or via
condemnation, acquisition of conservation easements or facilitating their
acquisition by a land trust, or re-zoning to open space 1 (Chapter 19.O7 ,

MCC). The current draft ordinance includes language somewhat related
to these preservation goals, but the primary task identified as underlying
the moratorium is development of regulations relating to mining. In other
words, regulating mining and limiting that activity to certain zoning
districts and protecting important sites from all development should be

addressed through separate regulation or other pathways, if that
becomes the direction of the committee.



ORDINANCtr NO.

BILL NO. (2o17)

BILL FOR AN ORDINANCE ESTABLISHING A NEW CHAPIER 2O,4O, MAUI
COUNTY CODE, DECLARING A MORATORIUM ON SAND MINING

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:

SECTION 1. Title 20, Maui county code, is amended by adding a new

chapter to be appropriately designated and to read as follows:

"Chapter 2O.4O

MORATORIUM ON SAND MINING OF
CENTRAL MAUI INLAND SAND

Sections:

2A.4O.OlA PurPose.
2A.40.O2O Definitions.
20.40.030 Moratorium on sand mining of Centrai Maui inland

sand.
20.40.O4O ExcePtions.
20.40.050 PenaItY.
20.4O.060 Administrative rules.
20.4O.O7 O Administrative enforcement.
2A.4O.ABA Adjustment by director'
20.40.090 Term.

2O.4O.O1O Purpose. The purpose of this chapter is to declare
a moratorium on mining of Central Maui inland sand to conduct
further analysis required to establish regulations for mining inland
sand to protect Maui's environment and limited natural resources
and prevent the disturbance of Hawaiian historical, cultural, or
archaeological sites, and unmarked human buriai sites' The Maui
Inland Sand Resource Quantification Study (2006) found the
remaining inland sand inventory is limited to approximately
970,000 iorr*. Given the finite nature of this important natural
resorlrce, it is necessar5r to limit and regulate the mining of iniand



sand until such time as an ordinance regulating the mining,
extracting, excavating, or stockpiling of inland sand is adopted.

2O.+A.O2O Definitions. Whenever used in this chapter, the
following words shail have the meaning indicated:

"Central Maui inland sand" means inland sand deposits on
vacant land, sand dunes, historical, cultural and environmentally
sensitive areas that start downwind of the mouth of Waihee River,
continues generally parallel along the Waiehu coastline to the
stockpile at Paukukalo, to the extension of Pu'unene Avenue at the
coastline, then continues south on Pu'unene Avenue to the
intersection of Mokulele Highway and follows Mokulele Highway to
North Kihei Road, to Honoapiilani Highway, to Main Street, to
Kahikili Highway, and back to Waihee River. The map entitled
"Moratorium on Sand Mining" dated delineates the
affected areas of the moratorium and sha1l be on {ile in the Offi.ce of
the County Clerk with certified copies being place on file in the
Departments of Planning and Public Works and shall be deemed to
be incorporated herein by reference.

"lnland sand" means "sand", as defined in Section 20.O8.A2O
of this code, located inland (mauka) from the "shoreline area", as
defined in Section 205A-41, Hawaii Revised Statutes.

"Lot" shall have the same meaning as set forth in section
19.04.040 of this code.

"Sand mining" means activities related to the extraction or
removal of sand from its originai, natura-l location.

2O.4O.O3O Moratorium or sand mining of Central Maui
inland sand. No person shall conduct sand mining of Central Maui
inland sand notwithstalding the provisions in title 19 and chapter
2A.OB of this code.

2O,4O.A4O Exceptions. Sand mining of Central Maui inland
sand shall be permitted during the term of the moratorium as
follows, provided that an exception pursuant to this section does not
obviate the need to obtain other permits or approvals:

A. Mining of Central Maui inland sand for purposes of
rebuilding or enhancing the protective capacity and environmenta-l
quality of coastal dunes, as defined in section 20.O8.O2O of this title.

B. Mining of centra_l Maui inland sand used for activities
such as land management for agricuiture, landscaping, and related
uses as described in subsection 20.O8.030(C) of this title within the
same lot.

C. Excavation or grading of Central Maui inland sand
directly related to on-site construction for purposes other than

-2



mining or quarrying, where no such sand is transported outside the
same lot.

D. Activities required to comply with Count5r, State, or
Federal regulations.

B. The limited exclusions described in section 20.08.031
of this tifle.

2O.+O.O5O Penalty. Any person who violates any provision
of this chapter shall upon conviction, be guilty of a petty
misdemeanor subject to fine up to $ 1,000 or imprisonment for not
more than one-year, or both. Each day of each violation shail
constitute a separate offense.

?O.4O.OGA Administrative rules. The director of public
works may adopt administrative rules to implement this chapter,
pursuant to chapter 91, Hawaii Revised Statr-rtes.

. 2O.4O.O7O Administrative enforcement. The director of
public works shall enforce this chapter pursuant to section
19.530.030 of this code, relating to administrative enforcement.

2O.4O.O8O Adjustment by director. The director ffiay,
subject to council approval by resolution, authorize a reduction,
adjustment, or waiver of any provision of this chapter

2O.40.O9O Term.
shall automatically expire

The ordinance codilied in
_, unless

this chapter
reenacted by

the council as provided bY law."

SECTION 2. This ordinance shall take effcct upon its approval.

APPROVED AS TO FORM AND LEGALITY:

Department of the Corporation Counsel
County of Maui

iem : misc: 033abi1106 : mzd
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ORDINANCE NO,

BrLL NO. , ,-_ i2017)

A BII"L FOR AN ORDINANCE ESTABLISHIT'IG A NBV/ CHATTAR 20.40, MAUI
COUNTY CODE, DECLARING A MORATORIUM SN SANO MINiNG

BE IT ORDAINOD BY THE PEOPLO OF ?HE COUNTY OT MAUI:

SECTiON 1. Title 20, Maui Coun{y Code, is a"mended by adding a n'ew

chapter to be appropriateiy designated and to read as fsllows:

"Ckapter *U.**

rIonATORIUllfi Ol{ SA!{O MII{mrC OF
EHTSTRAL MAUI II{LAI{P SA!{N

Seclions:

20"40.010 Purpose.
2A.40.AZA Definitions.
20. 40. 030 Moratori*]:1 on sarrd r:rinin&.ai[-"ggnffi]-Mggrjg]g,nd

.$end"
20.40.040 Exceptions.
20.40.O50 Penalty.
20.4"O.060 Administrative ruies.
20.40.07O Administralive enforeernent'
20.40.080 &di-rl l,rpqti tly dit:q lpr..
?Q.48,090 Term.

zo.4o,o10 Furpn*e. ?ln* purpose of t.ltis chapter is to declare
a moratorium sn mining of C*ntral Maui inland sand tei conduct
further analysis required lo eslabiish regulations for mining inland
sand ta proteet Maui's environment and limited natural resource$
and prevent the disturbance of Hawaiian histc,rical, cuitural, eir

archaeological *ites, and unmarked human burial sites. The Maui
lnland Sand Resource Quanti{lcation Study {2O06} found the
remaining inland saxd inventory is limited to approximate$
970,000 tons. Given the {inite nature of this irnportant natural
re$ource, it is necessary to limit and rrgUlate the mining cf intrand



$and until sllch time as an crdinance regulating the mining,
extracling, excavating, or stnckpiling of inland sand is adopted'

3O.4O,O2O llefinitions. Wl:enever used in this chapter, the
following words shall have the rneaning indicated:

"Central Marli inland sand' rneans inland sand depo*its pn
vacan t lar:d, aa&d. dEne-*, hlstari-cql, crlltUrqtrilnd envifqarncnlaliY
seqsiliVq A{qg.e that start downrn'ind of the mouth of Waihee S*resffi,
8iv-p.r, e-onriUuq*. qEqqr.q]ly".parallel along t}re Waiehu coastline;"'"{$}d

at PaukukaJo, !q] the extqnslen of pu'unene &vEnue at lhe qaqstlipe'
t'} rn on Pu'unene the intersecti
Mqkulele Highway and fqilows Mpkuitle Highlray*ia*NstlJl*Kihsj
Rqp.d, tg Honoapiilani Highway**n-tk"we*t"*iele. !g-Me!r Streg!.lg
Kahikil! Highway, and &;*{**e}esi- -A$e*ket

Ro***d*r*e*e'a**,*-***e**at*{hsrb' '&$u&d{*qr*s$*'t&*"*ieielx{*s&&d
**p&"it$y4he!*glb{h*re*i&*-a**d-{ry*r*rad*rback tp iUalhec

entitled q 0?1 $an dated

I be on {ile i ce of the Cou rk qrith certi
bsixg.-p.)p/;s-srt-fi"ls .l*-.tbe llepqrtrq$$
and qhail be dsqr&edlp tlq incprppra,t{rd hergi* by qefere{}sr"

"Inland sand" means lsand"r"L as delineel in Ghttpbex$Ssl[ipii

20"08^0?CI of this code, located inland {rnauka} kom the ishoreline
ar*a{*as defined in Section 205A-41, Hawaii Revised $tatutes.

"LOt" shall have the $affie meaning a"s set f*rth in section
19.04.040 of this code .

*sand mining" mean$ activilies related to the extraction or
remova} cf sand f:om its original, natural localion.

2O.4O.O3O !{toratorium on aand mirriag af ceatral l}I*ui
inlaad sand. No person shall conduct sand mining of Centra,l Maui
inland sand notwithstanding the provisions in title 19 and chapter
20.08 o[ t]ris cod"e .

nO,4O-O*O Sxceptione. $and mining af Centratr Maui inland
sand shall be per:r:itted during Lhe ttrm of the moratorium as
follows, pravided that an exception pursuant to this section does not
ribviate the need to eibtain other permits or approva-ls:

A. Mining of Central Maui inland sand for purposes ol
rebuilding or enhancing fhe protective capacity and tnvironmental
quality olcoastal dunes, a* defined in section 20.08.020 of this title'

B. Mining cf cenlra] Maui inland sand used for aetivities
such as land management lbr agriculture, landscaping, and related

delineaf.es the 1*x*{-1*n<{*-**qvsr&'{U'e'der*ei-&s*shew*?
*ffix*11]';:i1.--&;-***a*rhr*$*tr,rc+el'gflbcte{1 ar€3H



uses a$ deecribed in suhs*ctian 2O.08.030{C) of this title within lhe
same lot"

C. Excavation or grading of Central Maui iniand sand
directly related to on-site const-rrlction for purposes other than
rnining or quafiying, where no such sand is transported outeide the
sarne lot.

D. Activities required to comp$ witJr Coun$, State, or
Irederal reguiations,

*---"",
d,l*,{iW.*W,' & -a$ " &* fi }d{1,

PS. The limited exclusions described in section 20-OS-031
of this title.

2O"4O"OSO Peaatty- Any person who violates any provision
of fhis chapter shall upol1 conviction, be gufqy of a petfy
misderneanor subject to fine up tCI S1,000 or imprisonrnent for not
more than one-Yeff, or both. Each day of rach vioiation shall
constitute a seParate offense .

20.40,060 Admtrristrative rulcs. The director of pubiic
warka rnay adopt administrative rules to implement this chapt"er,

pursuant to chapter 91, Hawaii Revised Statutes'

?lO,4O,ryTO Adaiai*trative eaf*rree&8rt. The director of
public warks shall enf*rce this chapter pursuant to section
ig"SSA.OS0 of this code, relating to adrninistrative enforcement'

a&'.4$S$&n0.4o.8&s &d-iustmE&S by diqes qr, Itle ll s! r
rnay, .rubiqqt trr..*nlinqil ap&r{}va}. t}Y- re*r}}utipn, authcryrg." A

reductioe* adjusttrreat. or !?arvqr*q{ ff"lly gfoviqipq p{ "th}P p}}ap-tqr

?p.40,ggq ?era.
shall automatically expire
lhe council as provided bY

The orclinance codified in
, unless

Iaw-"

this chapter
reenacted by

smcTioN 2. This ordinance shall take effect upon its approval.

APPROVED AS TO FORM AND I-EGALI?Y:

Departrnenl of the Corporation Counsel
Counly of Maui
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