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The Honorable Mike White
Council Chair

County of Maui

Wailuku, Hawaii 96793

6 W

Dear Chair White:

SUBJECT: COMMUNITY PLAN AMENDMENT AND
CONDITIONAL PERMIT FOR MAUI OCEANFRONT
INN AND SARENTO’S ON THE BEACH
RESTAURANT (KIHEI) (LU-25)

May I request the attached County Communication 09-246, from the
Planning Director, transmitting proposed bills, entitled “A BILL FOR AN
ORDINANCE TO AMEND THE KIHEI-MAKENA COMMUNITY PLAN AND LAND
USE MAP FROM SINGLE-FAMILY TO HOTEL FOR PROPERTY SITUATED AT
KIHEI, MAUI, HAWAII,” and “A BILL FOR AN ORDINANCE GRANTING A
CONDITIONAL PERMIT TO WESTERN APARTMENT SUPPLY & MAINTENANCE
CO. FOR THE CONSTRUCTION AND USE OF AN OFFSITE PARKING LOT
WITHIN THE COUNTY PARK DISTRICT FOR PROPERTY SITUATED AT KIHEI,
MAUI, HAWAIL,” be placed on the next Council meeting agenda.

Sincerely,

ROBERT CARROLL, Chair
Land Use Committee

Ia:ltr:025ach01:jgk
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CHARMAINE TAVARES
Mayor

JEFFREY S. HUNT
Director

KATHLEEN ROSS AQOKI
Deputy Director
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Honorable Charmaine Tavares ‘ APPROVED FOR T MITTAL
Mayor, County of Maui

200 South High Street : ¥, 19/67
Wailuku, Hawaii 96793 Jayor Uat

For Transmittal to:

Honorable Danny A. Mateo, Chair

and Members of the Maui County Council
200 South High Street
Wailuku, Hawaii 96793

Dear Chair Mateo and Members:

SUBJECT: WESTERN APARTMENT SUPPLY & MAINTENANCE CO.
(CPA 2006/0005) (CP 2006/0012)

The Department of Planning (Department) is transmitting for your review and action the
Community Plan Amendment and Conditional Permit applications filed by Western Apartment
Supply & Maintenance Co. A summary of the applications is as follows:

APPLICATION SUMMARY
Application: Community Plan Amendment (CPA) and Conditional Permit (CP)
Applicant; Western Apaﬁment Supply & Maintenance Co.
Location: TMK: (2) 3-9-004:029 and 149 (POR.)
Area: 1.944 Acres
Land Use State Urban District
Designations: Kihei-Makena Community Plan: Single-Family (Parcel 29)

Park (Parcel 149)
Title 19, Zoning: H-M Hotel District (Parcel 29)
Park District (Parcel 149)
Other: Located within the Special Management Area (SMA)

Brief Description: The Applicant is requesting a CPA to reflect the existing Hotel Use on
Parcel 29, as well as a CP to reflect the Parking Use on Parcel 149.

1Y COMMUNICATION NO. O34

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 86793
MAIN LINE (808) 270-7735; FACSIMILE (808) 270-7634
CURRENT DIVISION (808) 270-8205; LONG RANGE DIVISION (808) 270-7214; ZONING DIVISION (808) 270-7253
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APPLICATION SUMMARY
Public Hearing: Held by the Maui Planning Commission (Commission) on
November 25, 2008, and December 9, 2008.
Testimony: No testimony was presented.

Recommendation: The Department and Commission recommended approval of the CPA
with no conditions. Further, the Department and Commission
recommended approval of the CP subject to conditions listed below.

The Commission recommended to the Maui County Council (Council) approval of the
CPA from Single-Family to Hotel with no conditions.

Further, the Commission recommended to the Council approval of the CP subject to the
following conditions:

1. That full compliance with all applicable governmental requirements shall
be rendered.

2. That the CP shall be valid for a period of two (2) years from the effective
date of this ordinance; provided, that an extension of this permit beyond
this two-year period may be granted, pursuant to Section 19.40.090, Maui
County Code (MCC).

3. That the CP shall be nontransferable unless the Council approves the
transfer by ordinance.

4, That Western Apartment Supply & Maintenance Co., their successors,
and permitted assigns shall exercise reasonable due care as to third
parties with respect to all areas affected by subject CP and shall procure
at his/her/their own cost and expense, and shall maintain during the entire
period of this CP, a policy or policies of comprehensive liability insurance
in the minimum amount of ONE MILLION AND NO/100 DOLLARS
($1,000,000.00) naming the County of Maui as an additional named
insured, insuring and defending Western Apartment Supply &
Maintenance Co. and County of Maui against any and all claims or
demands for property damage, personal injury, and/or death arising out of
this CP, including, but not limited to: (1) claims from any accident in
connection with the permitted use, or occasioned by any act or nuisance
made or suffered in connection with the permitted use in the exercise by
Western Apartment Supply & Maintenance Co. of said rights; and (2) all
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actions, suits, damages, and claims by whomsoever brought or made by
reason of the non-observance or non-performance of any of the terms
and conditions of this CP. A copy of the Certificate of Insurance naming
County of Maui as an additional named insured shall be submitted to the
Department within ninety (90) calendar days from the date of approval of
this CP.

5. That Western Apartment Supply & Maintenance Co. shall develop the
property in substantial compliance with the representations made to the
Council in obtaining the CP. Failure to so develop the property may result
in the revocation of the CP, pursuant to Section 19.40.080, MCC.

Inasmuch as Council approval is required for the CPA and CP, the Department
respectfully transmits the subject applications to the Council for consideration. Accordingly,
attached for your review are the following documents:

1. Proposed bill entitied, “A BILL FOR AN ORDINANCE TO AMEND THE
KIHEI-MAKENA COMMUNITY PLAN AND LAND USE MAP FROM
SINGLE-FAMILY TO HOTEL FOR PROPERTY SITUATED AT KIHE],
MAUI, HAWAII",

2. Proposed bill entitled, “A BILL FOR AN ORDINANCE GRANTING A
CONDITIONAL PERMIT TO WESTERN APARTMENT SUPPLY &
MAINTENANCE CO. FOR THE CONSTRUCTION AND USE OF AN
OFFSITE PARKING LOT WITHIN THE COUNTY PARK DISTRICT FOR
PROPERTY SITUATED AT KIHEI, MAUI, HAWAII";

3. Community Plan Map No. 531,

4, Department’'s Report and Agency Comments to the Commission, dated
November 25, 2008;

5. Department's Recommendation to the Commission, dated
November 25, 2008;

Adopted Minutes of the November 25, 2008 Commission meeting;
Adopted Minutes of the December 9, 2008 Commission meeting;

Community Plan Amendment Application, dated June 23, 2006; and

© ® N O

Conditional Permit Application, dated June 23, 2006.
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Thank you for your attention to this matter. Should further clarification be necessary,
please contact Staff Planner Joseph Prutch at Ext. 7512.

Sincerely,

=

JEFFREY S. HUNT
Planning Director

Attachments

xC: Clayton |. Yoshida, Planning Program Administrator
Joseph M. Prutch, Staff Planner
Maui Planning Commission Members
Christopher L. Hart, Chris Hart & Partners, Inc.
Carroll G. Davis, Applicant

JSH:JMP:vb

Project File
General File

KAWP_DOCS\PLANNING\Cpa\2006\0005_MauiOceanFront_Sarentos\CouncilTrans.doc



ORDINANCE NO.

BILL NO. {2009)

A BILL FOR AN ORDINANCE TO AMEND THE
KIHEI-MAKENA COMMUNITY PLAN AND LAND USE MAP
FROM SINGLE-FAMILY TO HOTEL FOR
PROPERTY SITUATED AT KIHEI, MAUI, HAWAII

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:

-

SECTION 1. Pursuant to Chapter 2.80B, Maui County Code, the
Kihei-Makena Community Plan and Land Use Map is hereby amended from
Single-Family to Hotel for property situated at Kihei, Maui,
Hawaii, and identified for real property tax purposes by Tax Map
Key Number (2)3-9-004:029, comprising 1.119 acres, and more
particularly described in Exhibit "A", attached hereto and made a
part hereof, and in Community Plan Map No. CP-531, which is on file
in the Office of the County Clerk of the County of Maui, and by
reference made a part hereof.

SECTION 2. This ordinance shall take effect upon its
approval.

APPROVED AS TO FORM
AND LEGALITY:

eputy Corporation Counsel

County of Maui
5: \CLERICAL\LJIN\ORD\CPA\39004029cpa .wpd



EXHIBIT "A"

COVERNMENT 1LOT
Situste on the west side of Piilani Highway,
adijoining Grant 13225 to Yasuko M. Watanabe
znd Grant 1959 to Mahi

¥Kamzcle, Wailuku (Kula), Moul, Hawaid
Being povtion of the Government Land of Xamaola

neﬁinning at the southesst coramer of this percel cf
- Landy vt i Gorehauky” COEReY of Grhht 13525 to Yasuko M.
Watanabe and on the west sids of Piilarni Highway, the conrpdi-
nates of said point of beginning refarred to Guvernment Survey
Trizngulation Staticn "PUD O FKALI" being 9644.91 feet South
and 20,033.00 fest West, @s shovn on Goavermment Survey Regioe
tered Map 2005 arnd running by 2zimuths measvrad cleckwisas froo

True Scuthz-

1. B4e  30° 356.83 feet along Grant 13225 to Yasuko M.
jatanebe and Grant 1959 to
Mahiy ’

2. 171l 320° 122.00 feet along CGovernment Beach Reserve;

3. 264° 20° 382.09 feet along Govermment Beach Beserve;

4, 3s 07! £4.52 feet slong the west sice of Pijilani
Highway!

5. Yhence along the west side of Plilani Highway, on a curva
to the left having a radius of
1232.86 feet, the chord azimuth
znd distance being: 2°¢ 23*' 50°
48.71 feet to the point of
beginning and containing an
ARER OF 1,119 ACRES.




ORDINANCE NO.

BILL NO. (2009)

A BILL FOR AN ORDINANCE GRANTING A CONDITIONAL PERMIT TO
WESTERN APARTMENT SUPPLY & MAINTENANCE CO. FOR THE
CONSTRUCTION AND USE OF AN OFFSITE PARKING LOT WITHIN THE
COUNTY PARK DISTRICT FOR PROPERTY SITUATED AT KIHEI, MAUI, HAWAII

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUTI:

SECTION 1. Pursuant to Chapter 19.40, Maui County Code, and
subject to the conditions imposed in Section 2 of this ordinance,
a Conditional Permit is hereby granted to Western Apartment Supply
& Maintenance Co. for the construction and use of an offsite
parking lot within the County Park District. The site is
identified for real property tax purposes by Tax Map Key Number:
(2)3-9-004:149, comprised of approximately 35,932 square feet of
land situated at Kihei, Maui, Hawaii.

SECTION 2. The granting of this Conditional Permit is subject
to the following conditions:

1. That  full <compliance with all applicable
governmental requirements shall be rendered.

2. That the Conditional Permit shall be valid for a
period of two (2) years from the effective date of
this ordinance; provided, that an extension of this
Conditional Permit beyond this two-year period may
be granted pursuant to Section 19.40.090, Maui
County Code.

3. That the Conditional Permit shall be
nontransferable unless the Council approves the
transfer by ordinance. ’

4. That Western Apartment Supply & Maintenance Co.,
its successors and permitted assigns, shall
exercise reasonable due care as to third parties
with respect to all areas affected by subject
Conditional Permit and shall procure at its own
cost and expense, and shall maintain during the



entire period of this Conditional Permit, a policy
or policies of comprehensive liability insurance in
the minimum amount of ONE MILLION AND NO/100
DOLLARS ($1,000,000.00) naming the County of Maui
as a named additional insured, insuring and
defending Western Apartment Supply & Maintenance
Co. and County of Maui against any and all claims
or demands for property damage, personal injury,
and/or death arising out of this Conditional
Permit, including but not limited to: (1) claims
from any accident in connection with the permitted
use, or occasioned by any act or nuisance made or
suffered in connection with the permitted use in
the exercise by Western Apartment Supply &
Maintenance Co. of said rights; and (2) all
actions, suits, damages and claims by whomsoever
brought or made by reason of the nonobservance or
nonperformance of any of the terms and conditions
of this Conditional Permit. A copy of the
certificate of insurance naming County of Maui as a
named additional insured shall be submitted to the
Department of Planning within ninety (90) calendar
days from the effective date of this ordinance.

5. That Western Apartment Supply & Maintenance Co.
shall develop the ©property in substantial
compliance with the representations made to the
Maui County Council in obtaining the Conditional
Permit. Failure to so develop the property may
result in the revocation of the Conditional Permit
pursuant to Section 19.40.080, Maui County Code.

SECTION 3. This ordinance shall take effect wupon its

approval.

APPROVED AS TO FORM
AND LEGALITY:

eputy Corporation Counsel

County of Maui
8:\CLERICAL\LJN\ORD\CP\39004149CP.wpd
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BEFORE THE MAUI PLANNING COMMISSION
COUNTY OF MAUI
STATE OF HAWAII

In The Matter Of The Applications Of ) DOCKET NO. CPA 2006/0005,

) CP 2006/0012,

) SM1 2006/0017

) SSV 2006/0004
Chris Hart & Partners, Inc. on behalf ) OSP 2006/0002
of Western Apartment Supply & Main- )
tenance Co. ) Chris Hart & Partners, Inc. on behalf of

)  Western Apartment Supply & Maintenance Co.

To obtain a Community Plan Amendment )
from Single-Family to Hotel, Conditional )
Permit, Special Management Area Use )
Permit, Shoreline Setback Variance, and )
Offsite Parking Approval on approx- )
imately 1.944 acres of land in the State )
Urban District at Maui Tax Map Key 3-9- )
)

004:029 & 149, Kihei, Maui, Hawaii

(RLL)

MAUI PLANNING DEPARTMENT'S REPORT
TO THE MAUI PLANNING COMMISSION
- NOVEMBER 25, 2008 MEETING

DEPARTMENT OF PLANNING
COUNTY OF MAUI

250 S. HIGH STREET
WAILUKU, MAUI, HI. 96793

Community Plan Amendment, Conditional Permit, Special Management Area Use Permit, Shoreline
Setback Variance, and Offsite Parking Approval

AY

CPA 2006/0005, CP 2006/0012,SM1 2006/0017, SSV 2006/0004, OSP 2006/0002,

KAWP_DOCSWLANNING\Cpa\2006\0005_MauiOceanFront_Sarentos\Report.doc



BEFORE THE MAUI PLANNING COMMISSION
COUNTY OF MAUI
STATE OF HAWAII

DOCKET NO. CPA 20060005,
CP 2006/0012,
SM1 2006/0017
SSV 2006/0004
OSP 2006/0002

In The Matter Of The Applications Of

)
)
)
Chris Hart & Partners, Inc. on behalf )
of Westemn Apartment Supply & Main- )

~ tenance Co. ) Chris Hart & Partners, Inc. on behalf of

: ) Western Apartment Supply & Maintenance Co.

To obtain a Community Plan Amendment ) (RLL) :

from Single-Family to Hotel, Conditional )
Permit, Special Management Area Use )
Permit, Shoreline Setback Variance, and )
Offsite Parking Approval on approx- )
imately 1.944 acres of land in the State )
Urban District at Maui Tax Map Key 3-9- ;

004:029 & 149, Kihei, Maui, Hawaii

THE APPLICATION

This matter arises from application(s) for a Community Plan Amendment, Conditional
Permit, Special Management Area Use Permit, Shoreline Setback Variance, and Offsite Parking
Approval filed on June 26, 2006. The applications were filed pursuant to Chapter 2.80B.110 Non-
decennial amendments to the general plan, Maui County Code (MCC) as amended; Chapter
19.40.030, MCC; Chapter 205A-26, Hawaii Revised Statutes (HRS) and §12-202-10 of Chapter
202, Special Management Area Rules of the Maui Planning Commission; Chapter 205A-46, HRS
and §12-5-13 of Chapter 203, Shoreline Setback Rules for the Maui Planning Commission; and
Chapter 19.36.030, MCC, by Chris Hart & Partners, Inc, on behalf of Western Apartment Supply &
Maintenance Co., ("Applicant”); on approximately 1.944 acres of land in the State Urban District,
situated at Kihei, Island of Maui and County of Maui, identified as Maui Tax Map Key No. 3-9-
004:029 & 149 ("Property").

PURPOSE OF THE APPLICATIONS

The Applicant is requesting a Community Plan Amendment from Single-Family to Hotel, a
Conditional Permit, Special Management Area Use Permit, Shoreline Setback Variance, and Offsite
Parking Approval to bring the current operations in compliance with existing Maui County
regulations.

SECTION 19.510.010(C) ASSESSMENT

The Planning Director certifies that pursuant to Section 19.510.010(C) the application(s)
meet the requirements of Section 19.510.010(D), as follows:

D1.  Owner identification and signature or written authorization documents:
On file with Maui Planning Department and Planning Department Report: Exhibits 10-11.

Maui Oceanfront Inn & Sarento’s Restaurant Report Page 2
(CPA 2006/0008)(CP 2006/0012)(SM1 2006/0017)(SSV 2006/0004) (OSP 2006/0002)



D2.

D3.

D4.

D5.

D6.

D7.

D8.

Ds.

D10.
D11.

D12.

D13.

D14.

Owner’'s name, address, and phone number:
On file with the Maui Planning Department.

Agent's name, address, and phone number, if applicable:
Chris Hart,

Chris Hart & Partners Inc.

115 North Market Street

Wailuku, Hawaii 96793

Tax map key and street address, if available:
Tax Map Key: (2) 3-9-004:029 and 149

Locational map identifying the site, adjacent roadways, and landmarks:
Planning Department Report: Exhibits 1-3

List of owners and lessees of record within 500 feet:
On file with the Maui Planning Deparment

Analysis of ways in which application conforms to policies and objectives of General Plan
and applicable Community Plan:
Planning Department Report: Land Use Section

Detailed land use history of parcel(s) to include former and existing state and county land
use designations, violations and uses:
Planning Department Report: Land Use Section

Preliminary archaeological and historical data and comments from DLNR and Office of
Hawaiian Affairs (OHA).
Maui Planning Department Report, Archaeological Section

Analysis of secondary impacts of the proposed use on surrounding uses.

Traffic impact analysis and, if applicable, a traffic master plan with comments from DOT and
DPWEM:
Planning Department Report: Exhibits 32.

If applicable, an assessment of the impact the proposed use may have on agricultural use
of the property with comments from DOA and USSCS:
Planning Department Report: Agricultural Section

Water source, supply and distribution analysis, and, if applicable, a water master plan which
includes comments from the DLNR, DWS, and DPWEM:
Planning Department Report: Water Section, Exhibit 23 and 31

Sewage disposal analysis, and comments, if applicable, from DOH, DLNR, DPWEM, and
DwWS:
Planning Department Report: Sewage Section

Maui Oceanfront Inn & Sarento’s Restaurant Report Page 3
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D15.

D16.

D17.

D18.

D19.

D20.

D21.

D22.

D23.

D24.

D25.

Solid waste disposal analysis and comments, if applicable, from DOH, DLNR, DPWEM, and

DWS:
Planning Department Report: Solid Waste Section and Exhibit 43

Identification of environmentally sensitive areas, habitat and botanical features, such as
wetlands, streams, endangered plants, etc., and comments, if applicable, from DLNR,

USFWLS, and Corps of Engineers:
No environmentally sensitive areas, habitat and botanical features were found on the site.

Identification of the existing topographical and drainage patterns and any alterations
proposed:
Planning Department Report: Exhibits 19 & 20

Identification and summary of all meetings held between applicant and any community
group: '
No Community meetings were held.

Dated photographs of site or structure:
On file with the Planning Department

Development schedule:
Planning Department Report: Description of the Project Section

Schematic site development plans, if applicable, drawn to scale:
Planning Department Report: Description of the Project Section

Operations and management of proposed use which may include: # of employees, housing
plan, hours of operation, provisions for offsite parking:
Planning Department Report: Description of the Project Section

Identification of traditional beach and mountain access trails and additional trails which may
be required for public access, and, if applicable, a preservation/mitigation plan and
comments from DLNR and OHA.

Planning Department Report: Socio-Economic Section

Identification and assessment of chemicals and fertilizers used, and, if applicable, a
mitigation plan and maintenance program and schedule, and comments from DOH, DLNR,
USFWS, and USEPA:

Planning Department Report: Agricultural Section

Any other information necessary to assess the application:
No other information was requested by the Department.

Notice filed by the applicant and an affidavit certifying that the notice of application was

mailed to all owners/lessees of record within 500 feet from subject parcel. The notice

included the following: '

E1.  The name, address, and phone number of the owner and owner's authorized agent,
if applicabile;

E2. A brief description of the existing uses and uses proposed by the application;

Maui Oceanfront Inn & Sarento’s Restaurant Report Page 4
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E3.  Alocation map and description of the location of the proposed development which
includes the TMK and street address, if applicable, of the subject parcel.

Copies of the Notice, list of owners/lessees, and affidavit of mailing is on file with the Maui
Planning Department.

APPLICABLE REGULATIONS

COMMUNITY PLAN AMENDMENT

A community plan amendment is reviewed pursuant to Title 2, Administration and
Personnel, Chapter 2.80B General Plan and Community Plans; Section 2.80B.110 Non-decennial
amendments to community plans proposed by a person, Maui County Code, 1980, as amended.
Applications shall follow the procedures set out in sections 19.510.010 and 19.510.020 of Maui
County Code, as amended. An environmental assessment or environmental impact statement in
accordance with Chapter 343, Hawaii Revised Statutes, shall be submitted along with the
application for a community plan amendment. :

CONDITIONAL PERMIT

A conditional permit is reviewed pursuant to Title 19, Zoning, Chapter 19.40 Conditional
Permits; Maui County Code, 1980, as amended. The intent of the conditional permit is to provide
the opportunity to consider establishing uses not specifically permitted within a given use zone
where the proposed use is similar, related or compatible to those permitted uses and which has
some special impact or uniqueness such that its effect on the surrounding environment cannot be
determined in advance of the use being proposed for a particular location.

Upon finding that reasons justifying granting of a conditional permit exist, and that the
proposed use would not be significantly detrimental to the public interest, convenience and welfare,
and will be in harmony with the area in which it is to be located; issuance of a conditional permit
may be recommended, subject to such terms and conditions and for such period of time as the
facts may warrant.

Should the commission determine that the permit requested is for a use which is
substantially different from those uses permitted in the use zone, the commission shall recommend
denial of the request and may instruct the applicant to seek a change in zoning should the facts
warrant such an application.

Every conditional permit shall be conditioned upon the proposed development fully
complying with all requirements of title 19 and other applicable governmental requirements.

SPECIAL MANAGEMENT AREA USE PERMIT

Standards for reviewing a special management area (SMA) application are found under
HRS 205A-26 and §12-202-10 and §12-202-11 of Chapter 202, Special Management Area (SMA)
Rules of the Maui Planning Commission.

In evaluating an action the following factors, but not limited to same, may constitute a
significant adverse effect on the environment:

Maui Oceanfront Inn & Sarento’s Restaurant Report Page 5
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(A) Involves an irrevocable commitment to loss or destruction of any natural or cultural
resources;

(B)  Significantly curtails the range of beneficial uses of the environment;
(C) Conflicts with the County's or the State's long-term environmental policies or goals;

(D)  Substantially affects the economic or social welfare and activities of the community, County
or State; '

(E) Involves substantial secondary impacts, such as population changes and increased effects
on public facilities, streets, drainage, sewage, and water systems, and pedestrian walkways;

(F) In itself has no significant adverse effect but cumulatively has considerable effect upon the
environment or involves a commitment for larger actions;

(G) Substantially affects a rare, threatened, or endangered spei:'ies of animal or plant, or its
habitat;

(H)  Iscontrary to the state plan, county's general plan, appropriate community plans, zoning and
subdivision ordinances; '

()] Detrimentally affects air or water quality or ambient noise levels;

(J) Affects an environmentally sensitive area, such as flood plain, shoreline, tsunami zone,
erosion-prone area, geologically hazardous land, estuary, fresh waters or coastal waters;

(K)  Substantially alters natural land forms and existing public views to and along the shoreline;
or

(L) Is contrary to the objectives and policies of chapter 205A, HRS.

The following guidelines shall be used by the Authority in reviewing developments within the
special management area:

(1) All development in the special management area shall be subject to reasonable terms and
conditions set forth by the authority to ensure:

(A)  Adequate access, by dedication or other means, to publicly owned or used beaches,
recreation areas, and natural reserves is provided to the extent consistent with sound conservation
principles;

(B)  Adequate and properly located public recreation areas and wildlife preserves are reserved:;
(C)  Provisions are made for solid and liquid waste treatment, disposition, and management
which will minimize adverse effects upon special management area resources; and

(D)  Alterations to existing land forms and vegetation, except crops, and construction of
structures shall cause minimum adverse effect to water resources and scenic and recreational
amenities and minimum danger of floods, wind damage, storm surge, landslides, erosion, siltation,
or failure in the event of earthquake.

Maui Oceanfront Inn & Sarento’s Restaurant Report Page 6
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(2) No development shall be approved unless the Authority has first found that:

(A)  The development will not have any substantial adverse environmental or ecological effect,
except as such adverse effect is minimized to the extent practicable and clearly outweighed by
public health, safety, or compelling public interest. Such adverse effects shall include, but not be
limited to, the potential cumulative impact of individual developments, each one of which taken in
itself might not have a substantial adverse effect, and the elimination of planning options;

(B)  The development is consistent with the objectives, policies, and special management area
guidelines of this chapter and any guidelines enacted by the legislature; and

(C) Thatthe development is consistent with the county general plan and zoning. Such a finding
of consistency does not preclude concurrent processing when a general plan or zoning amendment
may also be required.

(3) The Authority shall seek to minimize, where reasonable:

(A)  Dredging, filling or otherwise altering any bay, estuary, salt marsh, river mouth, slough, or
lagoon;

(B)  Anydevelopment which would reduce the size of any beach or other area usable for public
recreation;

(C)  Anydevelopment which would reduce orimpose restrictions upon public access to tidal and
submerged lands, beaches, portions of rivers and streams within the special management areas
and the mean high tide line where there is no beach;

(D)  Any development which would substantially interfere with or detract from the line of sight
toward the sea from the state highway nearest the coast; and

(E)  Anydevelopment which would adversely affect water quality, existing areas of open water
free of visible structures, existing and potential fisheries and fishing grounds, wildlife habitats, or
potential or existing agricultural uses of land.

SHORELINE SETBACK VARIANCE

A Shoreline Setback Variance is reviewed pursuant to §12-5-13 of the Shoreline Setback
Rules for the Maui Planning Commission.

A variance may be granted for a structure or activity otherwise prohibited , if the authority
finds in writing, based on the record presented, that the proposed structure or activity is necessary
for or ancillary to:

1. Cultivation of crops;
2. Aquaculture;

3. Landscaping; provided that, the authority finds that the proposed structure or activity will not
adversely affect beach processes and will not artificially fix the shoreline;

4. Drainage;
5. Boating, maritime, or water sports recreational facilities;
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6. Facilities or improvements by public agencies or public utilities regulated under Chapter 269,
HRS;

7. Private facilities or improvements that are clearly in the public interest;

8. Private facilities or improvements which will neither adversely affect beach processes .nor

artificially fix the shoreline; provided that, the authority also finds that hardship will result to the
applicant if the facilities or improvements are not allowed within the shoreline area;

9. Private facilities or improvements that may artificially fix the shoreline; provided that, the
authority also finds that shoreline erosion is likely to cause hardship to the applicant if the facilities
or improvements are not allowed within.the shoreline area; and provided further that, the authority
imposes conditions to prohibit any structure seaward of the existing shoreline unless itis clearly in
the public interest; or

"10.  Moving of sand from one location seaward of the shoreline to another location seaward of
the shoreline; provided that, the authority also finds that the moving of sand will not adversely affect
beach processes, will not diminish the size of the public beach, and will be necessary to stabilize an
eroding shoreline.

Hardship shall not include an economic hardship to the applicant; county zoning changes,
planned development permits, cluster permits, or subdivision approvals after June 16, 1989; any
other permit or approval which may have been issued by the authority. If the hardship is a result of
actions by the applicant, such resuit shall not be considered a hardship for the purpose of this
section.

No variance shall be granted unless appropriate conditions are imposed:

1. To maintain safe lateral access to and along the shoreline or adequately compensate for its
loss;

2. To minimize risk of adverse impacts on beach processes;

3. To minimize risk of structures failing and becoming loose rocks or rubble on public property;
and

4. To minimize adverse impacts on public views to, from, and along the shoreline.

OFFSITE PARKING APPROVAL

Pursuant to Maui County Code, Chapter 19.36 Offstreet Parking and Loading, Section
19.36.030 Location, “every required off-street parking space or area, or equivalent multi-deck,
basement, roof, or other parking facilities shall be located on the same lot it serves or within a
distance of four hundred feet of the nearest point of the lot and as approved by the commission”.
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PROCEDURAL MATTERS

1. On November 5, 2008, the applicant published a “Notice of Application” and location
map in the Maui News, notifying the public of the applicant's intent to file the application with the
County of Maui. A copy of the “Notice of Application” and Affidavit of Publication is on file in the
Maui Planning Department.

2. On September 8, 2008, (50) days prior to the hearing, the Maui Planning Department
mailed a notice to the applicant and appropriate state and county agencies notifying them of the
scheduled public hearing.

3. On October 22, 2008, the applicant mailed a letter of notification and location map to
all owners and recorded lessees within 500 ft. of the subject property describing the application(s)
and notifying them of the scheduled hearing date, time and place by either certified or registered
mail receipt (Return receipt requested for land use amendments). Copies of the letter, location
map, list of owners and recorded lessees, certified and registered mall receipts and return receipts
(if required) are on file in the Planning Department. :

4, On October 29, November 5, & November 12, 2008 the applicant published a Notice
and location map in the Maui News once a week for three consecutive weeks prior to the date of
the hearing.

5. On October 10, 2008, a notice of hearing on the applncatlon was published in the
Maui News by the Maui Planning Department.

6. On October 10, 2008, a notice of hearing on the Special Management Area Use
Permit application was published in the Maui News, Honolulu Star Bulletin, Garden Island, West
Hawaii Today and the Hawaii Tribune-Herald by the Maui Planning Department.

7. Pursuant to Chapter 343, Hawaii Revised Statutes, relating to Environmental Impact
Statements, a Findings of No Significant Impact (FONSI) was issued by the Maui Planning
Commission and filed with the Office of Environmental Quality Control (OEQC). The FONSI was
published on August 23, 2008 in the Environmental Notice. The deadline for filing of an appeal was
on September 22, 2008. No appeals were filed.

GENERAL DESCRIPTION

Description of the Property

1. The Property is approximately 1.944 acres and is located at 2980 South Kihei Road at Maui
Tax Map Key 3-9-004:029 and 149, Kihei, Maui, Hawaii. (Exhibits 1-3)

2. Land Use Designations -

a. State Land Use District -- Urban

b. Kihei-Makena Community Plan --  Single-Family (parcel 029)
Park (parcel 149)

C. County Zoning - H-M Hotel (parcel 029)
Park (parcel 149)
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d. Other -- Located within the Special Management Area
3. Surrounding Uses --
North - State of Hawaii Beach Reserve, Public Beach Accéss, and Mana Kai
Condominiums -
East — South Kihei Road
South -~ Hale Hui Kai Condominiums
West -- Beach and Pacific Ocean

4, Pursuant to Section 19.510.010(D)(19), site and building photographs were submitted to
show the existing conditions of the property. Parcel 29 is developed as the Maui Oceanfront Inn &
Sarento’s Restaurant while Parcel 149 is used as a parking lot. The Property is owned by the State
of Hawaii. Western Apartment Supply & Maintenance Co. is the current lessee of Parcel 29
pursuant to General Lease No. S-4212. They are also the permittee for Parcel 149 pursuant to
Revocable Permit No. 7235. (Exhibits 4-5)

Existing Services

1. Water —The Property is serviced by the County of Maui Department of Water Supply via the
Central Maui Water System. Each parcel has a 1 %2 inch feeder line that connects to the existing
12-inch water line that runs along South Kihei Road.

2. Sewers —The Property is serviced by the County of Maui Department of Environmental
Management by the Kihei Wastewater Reclamation Facility. On parcel 029 a 6-inch lateral
connects with the 8-inch sewer line that runs along South Kihei Road. This wastewater is then
transported to the Kihei Wastewater Reclamation Facility.

3. Drainage --The Property is located in Zone (C) as indicated by the Flood Insurance Rate
Map. Zone C indicates an area of minimal flooding. Storm water runoff is captured with an onsite
drainage and retention system. Existing runoff is estimated at 4.0 cubic feet square (cfs).

4, Roadways, Curbs, Gutters and Sidewalks -- Access to the Property is from South Kihei
Road is a two-lane, two-way County maintained roadway connecting North and South Kihei.

5. Electrical and Telephone -- Electrical and telephone service is available to the property.

6. Parks —-There are several parks in the Kihei region that provides recreational opportunities
to the community. The nearest recreational facility is the State Beach Reserve which provided
passive and coastal recreational opportunities. Access to this reserve is from an existing public
access located adjacent to the Property. The nearest park facility is Kamaole 11l Beach Park which
provides active, passive, and coastal recreational opportunities.

7. Schools — The Kihei region is served by Kihei and Kamalii Elementary Schools, Lokelani
Intermediate School, Maui High School, and Kihei Charter School.

8. Solid Waste -- The Central Maui Landfill in Pu'unene services Maui Island.

9. Public Services - Fire protection is from Department of Fire and Public Safety from the
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Wailea Fire Station located at the intersection of Kilohana Drive/Piilani Highway. The Maui Police
Department provides police services fromn their Main Station on Mahalani Street in Wailuku as well
as from their Kihei Substation located in the Kihei Town Center. Library services are provided by
the Kihei Public Library also located next to Kalama Park. Hospital services are provided by Maui
Memorial Medical Center located in Wailuku. This is a 231 bed facility that provides acute, general,
and emergency care services.

BRIEF HISTORY OF PROPERTY

1. On September 4, 1968, the State of Hawaii entered into Lease G-S4212 (Lease) with Mr.
Walter Witte & Mr. John Fagan for a resort development on Parcel 29. The Lease is for a period of
65 years, with an expiration date of September 2033.

2. On June 30, 1973, the County of Maui issued a number of building permits for the
construction of the six (6) hotel buildings and restaurant. Once construction was completed, there
were 96 hotel rooms, the restaurant building, and 47-paved parking stalls.

3. On January 28, 1975, Walter Witte and John Fagan entered into a sublease agreement with
Sunshine Hotels to operate the hotel.

4, On February 1, 1977, Walter Witte and Johan Fagan entered into a lease agreement with
Maui Outrigger Restaurant to operate a restaurant.

5. On February 28, 1978, Lease G-S4212 is assigned to Island Investment, Ltd.

6. On June 12, 1987, the Maui Planning Commission granted a Special Management Area Use
Permit (SMA) for the construction of a new, two-story restaurant and renovations to the existing
hotel structures. Known as the Surf and Sand Hotel, with 48 hotel units; the construction of the new
restaurant required the demolition of three (3) hotel buildings and the existing restaurant. The SMA
expired; the proposed renovations were not implemented.

7. On March 27, 1990, General Lease S-4212 is assigned to Towa Shinyo Maui, Inc., a Hawaii
Corporation.

8. On August 16, 1990, the Maui Planning Department issued an SMA for the renovations to
the restaurant building.

9. On October 1, 1990, the County of Maui issued a building permit for the installation of a new
awning, ceiling, and interior renovations at the restaurant known as Carelli's on the Beach
restaurant.

10.  On March 5, 1991, a Certificate of Occupancy was issued to Carelli's on the Beach. The
gross floor area of the renovated restaurant is 5,292 square feet.

11.  OnMay 6, 1993, the Board of Variance and Appeals grants a variance for side yard setback
and lot area coverage through Docket BVA No. 93-07.

12.  OnJune 13, 2000, General Lease No. S-4212 is assigned to Western Apartment Supply
and Maintenance Company (Applicant) , a California Corporation. During this time, interior
renovations to the hotel rooms are completed as well as repair and maintenance of the hotel
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buildings.

13.  OnDecember 1, 2000, Revocable Permit No. 7235 is issued to Western Apartment Supply
by the Board of Land and Natural Resources (BLNR) for TMK 3-9-004: Por. 001 (know known as
TMK 3-9-004:149) for use as a parking lot.

14.  OnFebruary 23, 2001, Special Management Area Minor Permit (Permit) (SM2 2001/0008) is
issued to Tri-Star Restaurant Groups LLC (Sarento’s) to construct an additional bathroom and
interior alterations to Sarento’s Restaurant.

15.  On August 31, 2002, the Applicant filed and after-the-fact SMA Minor Permit for the
construction of pedestrian access improvements; stairs and ADA ramp and parking for beach
access from the Parcel 149 to Maui Oceanfront Inn and Sarento’s on Parcel 029.

16.  OnMarch 16, 2004, a Special Management Area Exemption was issued to the Applicant for
a two-lot subdivision of TMK 3-9-004: Por. 1 to create TMK 3-9-004:149. Parcel 149 encompasses
the area that is the subject of Revocable Permit 7235. The creation of this new parcel allows the
Applicant to apply to the State of Hawaii for a long-term lease in lieu of the revocable permit. With a
lease, the Applicant and State of Hawaii have a specific term, end date, for the use of the property
while a revocable permit is limited to a month-to-month term.

17. On January 6, 2005, the Planning Department received an application (BVA 2005/0008)
requesting a number of variances to the Chapter 19.14 Hotel District, MCC for the Property.

18.  OnMay 12, 2005, the Board of Variances and Appeals (BVA) granted a Petition to Intervene
on BVA 2005/0008 to Dana Naone Hall and Leslie Kuloloioo.

19. On September 8, 2005, the BVA granted a Petition to Intervene on BVA 2005/0008 to the
Maui Planning Department.

20. On November 25, 2005, a Settlement Agreement is executed between the Applicant; Tri-
Star Restaurant Group, LLC; Dana Naone Hall; Leslie Kuloloio; and the County of Maui Planning
Department.

21.  On December 8, 2005, the BVA granted approval of BVA 2005/0008.

22, On March 31, 2006, the BVA issues its Findings of Fact, Conclusion of Law, Decision and
Order for BVA 2005/0008.

DESCRIPTION OF THE PROJECT

Pursuant to Section 19.510.010(D)(20) Maui Oceanfront Inn and Sarento’s Restaurant
(MOSR) are requesting a number of land use approvals to bring the current operations in
compliance with existing Maui County regulations. These requests are a result of a Settlement
Agreement between the Applicant, Tri-Star Restaurant Group, LLC, Dana Naone Hall, Leslie
Kuloloio, and the County of Maui Planning Department in lieu of a contested case proceeding
before the BVA. (Exhibit 6)

COMMUNITY PLAN AMENDMENT
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The Community Plan Amendment from Single-Family to Hotel will re-establish the land use
consistency between the community plan designation and current zoning. When the Property was
constructed in the early 1970's, Parcel 029 was designated Hotel in the Kihei General Plan.

SPECIAL MANAGEMENT AREA

The Special Management Area (SMA) will cover the existing and proposed improvements.
Additionally, as part of existing improvements, the SMA will cover a number of variances granted to
the Applicant by the Maui County Board of Variances and Appeal (Docket No. BVA 2005/0008) for
Parcel 29. These variances will become effective once the SMA is granted.

SHORELINE SETBACK VARIANCE

The Shoreline Setback Variance will cover existing improvements that are located within the
current shoreline setback area established with the adoption of the Shoreline Rules for the Maui
Planning Commission by the Maui Planning Commission on October 28, 2003. There are no
additional improvements within the shoreline setback area.

The following structures are located within the shoreline setback area, and are the subject of
this request.

Sarento’s on the Beach Restaurant

1. Single-story structure with a gross floor area of approximately 4,110 square feet. It is
constructed of concrete with a decorative stucco covering.

2. The awning covers the restaurants outdoor seating area with approximately 972 square
feet of canvas. .

3. The outdoor seating area is approximately 2,064 square feet and constructed of
concrete.

4. Surrounding the outdoor seating area on three (3) sides is a concrete wall with a stucco

exterior. This wall is approximately three (3) feet high, one (1) foot wide, with a total
length of 146 feet.

5. There are three (3) black metal gates located along the concrete wall. They are
approximately 4-feet tall and 5-feet wide.

6. Additionally, there is a wooden gate that separates the outdoor dining area with an
adjacent alley way. This gate is approximately 7-feet high and 6-feet in width.

Maui Oceanfront Inn Building

7. One of the six (6) two-story structures is located within the shoreline setback and has a
floor area of approximately 1,702 square feet. It is constructed of wood and contains a
lanai on the second story.

State Beach Reserve
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8. The existing shower facility, 13 feet in diameter, serves the users of the State Beach
Reserve. The shower floor and column is made from concrete. There are three (3)
shower heads and three (3) foot rinse nozzles. Covering the shower area is a canvas
awning.

CONDITIONAL PERMIT

The Conditional Permit will allow for the establishment of the additional public/commercial
parking lot to be located on Parcel 149. The existing zoning does not allow for a public/commercial
parking lot. ’

OFFSITE PARKING APPROVAL

Lastly, the Offsite Parking Approval will allow for the Applicant to have the required number
of parking stalls and loading zones for the Maui Oceanfront Inn and Sarento’s Restaurant.

Pursuant to Section 19.510.010(D)(21) schematic site development plans and photographs
were submitted. The Property is developed as the Maui Oceanfront Inn and Sarento’s on the
Beach Restaurant. Maui Oceanfront Inn has 73 guest rooms located in six (6) two-story structures
while Sarento’s is located in a single-story structure with approximately 2,635 square feet of serving
and dining area. Associated improvements are a 53-stall paved parking lot; paved gravel parking
lot accommodating approximately 70-75 vehicles; ancillary structures for utilities, storage, and
maintenance; and extensive landscape planting. There will be no expansion of these two existing
operations. '

Proposed improvements are identified for the existing gravel parking lot on Parcel 149.
These improvements include the paving and striping of the parking lot to provide approximately 82
parking stalls. Additionally, an onsite drainage retention system and extensive landscape planting
will be included. As a result of the Settlement Agreement to Docket No. BVA 2005000, this parking
lot will continue to provide for both public and commercial uses. A minimum of 42 parking-stalls will
be identified for public beach parking.
(Exhibit 7)

Pursuant to Section 19.510.010(D)(22) the Applicant proposes to continue to operate the
Property as Maui Oceanfront Inn and Sarento’s on the Beach Restaurant.

REVIEWING AGENCIES

1. Department of Fire and Public Safety — Letter dated April 10, 2007
(Exhibits 8-9)

2. Department of Parks and Recreation — Memorandum dated March 19, 2007
(Exhibits 10-11)

3. Department of Public Works and Environmental Management — Memo dated March 15,
2007 ‘
(Exhibits12-13)

4, Department of Water Supply — Letter dated February 26, 2007

(Exhibits 14-15)
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5. Police Department — Memorandum dated March 5, 2007
(Exhibits 16-17)

6. County of Maui Civil Defense Agency — Letter dated August 10, 2007
(Exhibits 18-19)

7. Department of Accounting and General Services, Survey Division — Memorandum dated
February 21, 2007
(Exhibits 20-21)

8. Department of Health, Maui District Health Office — Letter dated March 1, 2008

(Exhibits 22-23)
9. Department of Land and Natural Resources — Letter dated March 12, 2008
(Exhibits 24-25)
10.  Land Use Commission — Letter dated March 12, 2007
(Exhibits 26-27)
11.  U.S. Army Corps of Engineers — Letter February 21, 2007
(Exhibits 28-29)
ANALYSIS
LAND USE
1. The proposed Project is in conformance with the goals, objectives and policies of the Hawaii

State Plan. It will continue to provide employment opportunities in the restaurant and visitor
industry while being sensitive to the uniqueness of the shoreline. Further, the proposed Project will
enhance the public’s ability to access and enjoy land-based, shoreline, and marine resources.

2. The subject Property is in the State Urban District. The existing uses are allowable uses in
the Urban District. Pursuant to Chapter 205-2(b) Urban districts shall include activities or uses as
provided by ordinances or regulations of the county within which the urban district is situated.

3. The State Land Use Commission (LUC) confirms that the Property is located in the State
Urban District.

4. The Maui County General Plan (1980) sets forth broad objecﬁves and policies to help guide
the long-range development of the County. As stated in the Maui County Charter, as amended in
2002:

“The General Plan shall indicate desired population and physical
development patterns for each island and region within the county; shall
address the unique problems and needs of each island and region; shall
explain the opportunities and the social, economic, and environmental
consequences related to potential developments; and shall set forth the
desired sequence, patterns, and characteristics of future developments.
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The general plan shall identify objectives to be achieved, and priorities,
policies, and implementing actions to be pursued with respect to
population density, land use maps, land use regulations, transportation
systems, public and community facility locations, water and sewage
systems, visitor destinations, urban design, and other matters related to
development.”

The General Plan identifies five major themes as follows:

Protect Maui county's agricultural lands and rural identity
Prepare a directed and managed growth plan

Protect Maui County’s shoreline and limit visitor industry growth
Maintain a viable economy that offers diverse employment
opportunities for residents

Provide for needed residential housing

o kb~

Pursuant to Section 19.510.010(D)(7), the application conforms to policies and objectives of
the General Plan, as follows:

L POPULATION, LAND USE, THE ENVIRONMENT AND CULTURAL RESOURCES

B. LAND USE
Objective
1. To preserve for present and future generations existing geographic, cultural, and
traditional community lifestyle by limiting and managing growth through environmentally
sensitive and effective use of land in accordance with the individual character of the
various communities and regions of the County.

Policy
b. Provide and maintain a range of land use districts sufficient to meet the social, physical,
environmental and economic needs of the community.

Objective
2. To use the land within the County for the scocial and economic benefit of all the County’s
residents.

Policy
a. Mitigate environmental conflicts and enhance scenic amenities, with out having a

negative impact on natural resources.

C. ENVIRONMENT
Objective
2. To use the County's land-based physical and ccean related coastal resources in a
manner consistent with sound environmental planning practices.

Policy
b. Evaluate all land based developments relative to its impact on the County’s land and
ocean ecological resources.
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5.

ECONOMIC ACTIVITY
VISITOR INDUSTRY
Objective

1. To use the County’s land-based physical and ocean related coastal resources in a
manner consistent with sound environmental planning practices.

Policy

a. Limit visitor industry development to those areas identified in the appropriate community
plans, and to the development of projects within those areas which are in conformance
with the goals and objectives of those plans.

b. Discourage any additional shoreline resort development.

e. Encourage enhancement of existing visitor facilities wnthout substantial increases in
room count.

According to the Kihei-Makena Community Plan the property is identified for Single-Family

on the land use map of the Community Plan.

Pursuant to Section 19.510.010(D)(7), the application conforms to the policies and
objectives of the Community Plan, as follows:

LAND USE

Goal: A well-planned community with land use and development patterns designed to
achieve the efficient and timely provision of infrastructural and community needs while
preserving and enhancing the unique character of Ma'alaea, Kihei, Wailea and Makena as
well as the region's natural environment, marine resources and traditional shoreline uses.

Objectives and Policies

c. Upon adoption of this plan, allow no further development unless infrastructure, public
facilities, and services needed to service new development are available prior to or
concurrent with the impacts of new development.

e. Limit hotel uses to those areas presently planned for hotel use, and limit hotel
development until adequate public facilities and services are established to meet existing
needs.

ENVIRONMENT
Goal: Preservation, protection, and enhancement of Kihei-Makena’s unique and fragile
environmental resources.

Objectives and Policies
a. Maintain and enhance the long-term availability of shoreline resources for public
enjoyment through on-going resource management programs.

Pursuant to Section 19.510.010(D)(8), a detailed land use history of the Property follows:
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The Property is in the State Urban District. The State land use district for the Property has
not been amended since the adoption of the district boundaries in the 1960’s by the LUC.

The Parcel 29 is designated Single-Family and Parcel 149 is designated Park by the Kihei-
Makena Commumty Plan Land Use Map. The Community Plan designations of the Property have
not changed since the adoption of the Kihei-Makena Community Plan and Land Use Map in 1987
by the Maui County Council. .

(Exhibit 30)

Parcel 29 was first identified for hotel use with the adoption of the Kihei Master Plan in 1969,
the precursor to the current community plans. The Department has not been able to identify why
Parcel 29 was designated from Hotel to Single-Family with the adoption of the Kihei-Makena
Community Plan. Especially, since the existing hotel and restaurant were in operation prior to
1987.

Parcel 149 was first identified for park use with the adoption of the Kihei Master Plan. This
park designation was continued with the adoption of the Kihei-Makena Community Plan.

As part of the General Plan update process, the Departments January 10, 2008 Policy
Memorandum provides guidance as to whether the Department may support a community plan
amendment. There are two (2) criteria in which the Department may support of a community plan
amendment. First, the project offers a substantial public benefit. If the project is a private project,
then the public benefits are far above what would be required based upon existing ordinances,
policies, or other regulations. Secondly, the project’s impact would not be significant due to factors
such as location and scale.

This project meets the second criteria in which the Department may support a community
plan amendment. As discussed earlier, Parcel 29 was originally identified for hotel use with the
adoption of the Kihei Master Plan in 1969. The hotel and restaurant facilities were developed in
1974 to reflect the hotel use. The community plan amendment from Single-Family to Hotel is
considered more of a housekeeping measure to reflect the only use of Parcel 29 since the adoption
of the Kihei Master Plan in 1969. As there are no proposed improvements to the existing
structures, there will be minimal impact associated with this community plan amendment

The Department of Land and Natural Resources Land Division (DLNR Land Division)
commented that they believe the Single-Family designation for Parcel 29 was inadvertent due to the
H-M Hotel zoning of Parcel 29.

Parcel 29 is zoned H-M Hotel, while Parcel 149 is zoned Park. The zoning of the Property
has not been amended since the adoption of Land Zoning Map No. 5 on December 19, 1969. The
DLNR Land Division notes that the parking use of Parcel 149 is permitted under the Revocable
Permit. However, they note that a RP is intended to be a short-term temporary arrangement, thus
the 30 day termination notice. In the future, should the DLNR determines to use Parcel 149 for
other uses, the RP will be terminated, including the parking uses. Lastly, DLNR-land Division notes
that they are not a party to the Settlement Agreement, thus does not assume responsibility for
public parking uses. Further, they do not agree to allow such public parking use to continue in
perpetuity for any period after termination of the RP.

(Exhibit 31)

7. The Property is located within the Special Management Area of the Island of Maui. The
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proposed development meets the goals and objectives of Chapter 205A, Hawaii Revised Statutes
(HRS) as follows:

Recreational Resources: The existing development will not impact
coastal recreational resources. Additionally, there is an existing
public access to the shoreline from Parcel 149. Further, proposed
parking lot improvements to Parcel 149 will aloe for additional
parking for the public to continue to enjoy the recreational resources
on the shoreline.

Historic Resources: In general, the lands have been extensively
modified by previous land altering activities. As the proposed
improvements are located on dune land and beach soil, the
Applicant has developed and archaeological monitoring plan to be
reviewed and approved by the Department of Land and Natural
Resources, State Historic Preservation Division (DLNR-SHPD) prior
to ground altering activity. Dune land and beach soils makes is likely
to contain subsurface habitation features consisting of cultural layers
and or burials from both the traditional and historic period. In the
event that historic resources are encountered, DLNR-SHPD will be
contacted immediately.

Scenic and Open Space Resources: The existing improvements
are located makai of Piilani Highway as well as South Kihei Road.
The area is developed with a number of existing structures and man
made landforms. However, proposed improvements to Parcel 149
will not impede existing views to the shoreline.

Coastal Ecosystems: Runoff generated by the existing and
expanded development will continue to be accommodated on-site.

Economic Uses: The existing development is located in an area
identified for hotel and park use. It will continue to provide
employment to the Kihei region while operating in a manner with the
highest regards to the environment.

Coastal Hazards: The Applicant will continue to work with the
appropriate agencies to comply with the applicable provisions of the
Federal Flood Insurance Program, County flood hazard district
regulations, and State of Hawaii programs to minimize impacts.

Managing Development: The concurrent processing of the
Community Plan Amendment, Conditional Permit, Special
Management Area use Permit, Shoreline Setback Variance, and Off-
Site Parking Approval helps to eliminate duplicative processes by
allowing for concurrent review and action. This assists in the
identification of outstanding or conflicting issues by both the
government and general public.
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Public Participation: Through concurrent permit processing the
Department can assist the public in providing as well as receiving
information.

Beach Protection: The existing developmentis located inan areain
which erosion rate analysis has been determined. Though these are
not abutting the shoreline, portions of Parcel 29 are located within
the Shoreline Setback Area. A thorough review of the Shoreline
Setback Variance will be conducted to ensure that there will be no
impact to beach processes.

Marine Resources: The existing development continues to utilize
best management practices for drainage to minimize potential
adverse impacts on ocean resources through run off.

8. Portions of the existing Project on Parcel 29, are located within the Shoreline Setback Area.
The Applicant has applied for a Shoreline Setback Variance to allow for the existing improvements
to remain as constructed.

9. When Parcel 29 was developed, it was not located within the Shoreline Setback Area. On
October 28, 2003, the Maui Planning Commission adopted Chapter 203, Shoreline Rules for the
Maui Planning Commission. With the adoption of these rules, the shoreline setback on the Island of
Maui is determined by one of two methods: Average Lot Depth (ALD) and Annual Erosion Hazard
Rate (AEHR).

(Exhibits 32-33 )

10.  The original method for the determination of the shoreline setback area of a property is the
ALD Method. The AERH Method was added with the adoption of the current shoreline rules.
AERH is utilized only for those areas on the Island of Maui in which annual erosion hazard rates
have been established according to methodology developed by the University of Hawaii. Should an
area not have an annual erosion hazard rate, then the ALD method is used.

11.  Identifying the shoreline setback area utilizing the ALD required that the property abut the
shoreline. If the property did not abut the shoreline, then it was not considered a shoreline property.
This was the situation for Parcel 29. It was not considered a shoreline property as a portion of
TMK 3-9-004:001 is located makai of Parcel 29 and abuts the shoreline. However, in 2007, the
shoreline rules were amended to require both methods to be used, regardless if a property does not
abut the shoreline. The higher of the two (2) numbers is then used to establish the shoreline
setback area.

11.  The Property is located in an area in which an annual erosion hazard rate has been
established. According to the County's Erosion Hazard Rate Map for North Wailea, the erosion rate
fronting the Parcel 29 is 0.5 to 1.0 foot per year. Establishing the shoreline setback line is: (the
annual erosion rate) x (50) + 20 = AERH, (1.0) x (50) + 20 = 70 feet. Utilizing the ALD method, the
shoreline setback line is established by measuring the length of two sides of the lot as well as the
middle of the lot, then dividing by three: (L1)+(L2)+(L3)=X, then X+(3)x(0.25)=ALD. Thus
(355)+(383)+(378) = 1116; 1116+3=372; 372 x 0.25= 93 feet. The shoreline setback line is 93 feet
and now includes a portion of Sarento’s and the hotel.

Maui Oceanfront Inn & Sarento’s Restaurant Report Page 20
(CPA 2006/0005)(CP 2006/0012)(SM1 2006/0017}(SSV 2006/0004) (OSP 2006/0002)



12.  Pursuant to the Shoreline Setback Rules of the Maui Planning Commission, the structures
located within the shoreline setback area are “Nonconforming structures® as both structures
received a building permit prior to June 16, 1989.

13.  The variance request is due to unique circumstances based upon the “nonconforming”
nature of the structures. When both structures were built, they were in compliance with the
Shoreline Setback Rules in effect at the time. The Applicant does not draw into question the
reasonableness of the shoreline setback rules.

14.  The existing structures neither adversely affect beach processes nor artificially fix the
shoreline. Further, there is no intent to construct additional improvements seward of the existing
facilities.

ARCHAEOLOGICAL, HISTORIC AND CULTURAL RESOURCES

1. Pursuant to Section 19.510.010(D)(9) an Archaeological Reconnaissance Survey was not
required for the Property due to previous disturbances through the tonstruction of the Property.
However, the proposed parking lot improvements on Parcel 149 call for excavation for the
installation of irrigation lines and possibly drywells. The underlying Dune Land soil as well as the
location of the project area, makes is likely to contain subsurface habitation features consisting of
cultural layers and or burials from both the traditional and historic period. Thus an archaeological
monitoring program has been developed for all ground disturbing activities by Archaeological
Services, Hawaii, LLC.

2. The proposed archaeological monitoring plan calls for full-time monitoring of construction
activities as well as protocols should there be finds. Should there be a find, work will cease and the
Department of Land and Natural Resources, State Historic Preservation Division (SHPD) will be
contacted. Work will not resume in the area of the find without the approval of SHPD.

3. The Project was sent to SHPD for agency comments; however, no comments were
received.

TRAFFIC

1. Pursuant to Section 19.510.010(D)(11) a Traffic and Parking Assessment Report was
conducted by Phillip Rowell and Associates. Access to the Property is from South Kihei Road via
two (2) driveways. There is one (1) driveway to Parcel 29 and one (1) driveway to Parcel 149.
Parcel 29 contains the main parking lot for the Maui Oceanfront Inn and Sarento’s Restaurant while
Parcel 149 provides parking for both public beach access and Sarento’s.

(Exhibit 34)

2. Both driveways were analyzed to identify the Level of Service (LOS). The LOS describes
traffic conditions based upon delays for controlled movements with A representing free flow
conditions and F representing sever congestion with stop and go conditions. Table 1 provides the
LOS criteria for unsignalized intersections taken from the Highway Capacity Manual, Transportation
Research Board, National Research Council, Washington D.C., 2000.
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Table 1 — Level of Service Criteria for Unsignalized Intersections

Level of Service | Expected Delay to Minor Street Traffic Delay (seconds )
A Little or no delay <10
B Short traffic delays 10.1 to 15
Cc Average traffic delays 15.1t0o 25
D Long traffic delays 25.11t035
E Very long traffic delays 35.1 to 50
F Delays caused by volume exceeding capacity >50.1

3. Both driveways are operating at LOS C during afterncon peak hour while traffic along South
Kihei Road is operating at LOS A. Based upon the uses of the Property, only the afternoon peak
hour was analyzed.

4, A parking utilization survey for both parking lots on Parcel 29 and Parcel 149 was
conducted to determine if there is sufficient capacity to accommodate the needs of the existing
operations as well as public parking for beach access. On Parcels 29 and 149, approximately 80%
of the parking stalls were cccupied during the peak hour between 7pm and 8pm on Friday evening.
On Parcel 149, the evening peak hour occurred between 10 pm and 11pm when approximately 71
% of the public parking stalls were occupied. During daylight hours on Parcel 149, approximately
62% of the public parking stalls were occupied during the peak hours between 2pm and 4 pm.

5. The nearest County Department of Transportation Bus Stop is located along South Kihei
Road at Kamaole il Beach.

6. The Department of Public Works comments that a road-widening lot may be required to
provide future right-if-way and improved to County standards. Further, that a 30 foot-radius shall be
provided at the intersections of the proposed driveway and adjoining County and State roads.
Lastly, that a site plan and a sight distance report shall be review and approval.

AGRICULTURE

1. Pursuant to Section 19.510.010(D)(12) an assessment of the impacts on agricultural lands
is not applicable.

2. The Property is classified as “E77" by the Detailed Land Classification — Island of Maui

Land Study Bureau, University of Hawaii, Hawaii, May 1967. The classification indicates
productivity ratings of lands with “A” representing the highest rating and “E” the lowest rating.

3. The Property is Unclassified by the Agricultural Lands of Importance to the State of Hawaii
(ALISH) categories established by the State Department of Agriculture. The ALISH system
classifies lands into four categories, “Prime”, “Unique”, “Other Important Agricultural Lands”, and
“Unclassified”. These criteria were developed based upon the utilization of modern farming
methods. “Prime” lands have s soil quality, growing season, and moisture supply needed to
produce sustained crop yield economically. “Unique” lands have the combination of soil quality,
location, growing season, and moisture supply currently used to produce sustained yield of a
specific crop. “Other Important Agricultural Lands” include lands not rated as “Prime” or “Unique”.

4, ‘The Property is classified as Beaches (BS) and Dune Land (DL) by the Soil Survey of island
s of Kauai, Oahu, Maui, Molokai, and Lanai, State of Hawaii: United States Department of

Maui Oceaniront Inn & Sarento’s Restaurant Report Page 22
(CPA 2006/0005)(CP 2006/0012)(SM1 2006/0017)(SSV 2006/0004) (OSP 2006/0002)




Agricultural Soil Conservation Service, Washinaton DC, August 1972.

5. Beaches (BS) occur as sandy, gravelly, or cobbly areas on all the islands. They are washed
and rewashed by ocean waves. The beaches consist mainly of light-colored sands derived from
coral and seashell. A few of the beaches, however, are dark colored because their sands are from
basalt and andesite. Beaches are suitable for recreational uses and resort development.

6. Dune Land (DL) consists of hills and ridges of sand-size particles drifted and piled by the
wind. The hills and ridges are actively shifting or are so recently fixed or stabilized that no soil
horizons have developed. The sand is dominantly from coral and seashells. This miscellaneous
land type occurs in coastal areas on the islands of Maui and Kauai. Elevations range from nearly
sea level to 150 feet. This land type is used for wildlife habitat, recreational areas, and as a source
of liming material.

WATER

1. Pursuant to Section 19.510.010(D)(13), the Property will continue to utilize potable water
from the County of Maui Water System.

2. The Department of Water Supply commented that should Parcel 149 not have an assigned
water meter, that a new water meter will be required. Further, that the Applicant should submit
irrigation calculations to determine meter adequacy. Lastly, that water may not be available for the
proposed upgrade to the landscaping irrigation system. :

- SEWAGE

1. Pursuant to Section 19.510.010(D)(14), the property will continue to utilize the County of
Maui Wastewater System. No adverse impacts on sewage facilities are anticipated, as the
proposed improvements will not generate additional wastewater.

SOLID WASTE DISPOSAL

1. Pursuant to Section 19.510.010(D)(15) solid waste disposal will continue be provided by a
private operator.

ENVIRONMENTAL IMPACTS

1. There will be short term noise and air quality impacts during the construction phases of the
proposed parking lotimprovements. Best management practices will continued to be incorporated
into the project in accordance with Federal, State and County standards.

2. The Department of Health, Maui District Office comments that the paving of the parking lot
will create construction noise that may exceed the maximum allowable levels set forth in Hawaii
Administrative Rules, Chapter 11-6, “Community Noise Control”. A noise permit may be required
and should be obtained before the commencement of work.

3. The Applicant will comply with the provisions of Hawaii Administrative Rules, Chapter 11-46
“Community Noise Control”.
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3. The Department of Accounting and General Services, Survey Division confirmed that no
Government Survey Triangulation Stations or Benchmarks will be affected.

4, Maui County Civil Defense commented that the use is located in a tsunami inundation zone.
As such, they recommend emergency evacuation and sheltering plans be posted on the premlses
Further, that notification devices are available to person on site.

DRAINAGE

1. Pursuant to Section 19.510.010(D)(17), a Drainage and Engineering Assessment was
prepared by Linda Taylor Engineering, Inc. Parcel 29 is serviced by an onsite drainage system
comprised of.... The Applicant proposes to develop an onsite drainage system for Parcel 149 to
accommodate the increase in runoff from 4.0 cfs to 5.0 cfs.

(Exhibit 35)

2. The Department of Public Works comments that the drainage wnprovements will be required
to comply with County codes.

OTHER PUBLIC SERVICES

1. Electrical and Telephone — Services are currently provided and available to the project
site. No impacts are anticipated as a result of this project. Maui Electric Company, Ltd., has no
objections to the subject project.

2. Parks — No adverse impacts on park facilities are anticipated. The Department of Parks &
Recreation has no comments to offer.

3. Schools - Nd adverse impacts on school facilities are anticipated

4, Public Services -- No adverse impacts on police and fire protection services, and medical

services are anticipated. The Department of Fire and Public Safety commented that they will review
the project should a building permit be required. The Police Department comments that services in
South Maui will not be impacted by any action of the application.

SOCIO-ECONOMIC IMPACTS

1. In the short-term existing development and proposed upgrades to public parking will provide
construction and construction related employment. In the long-term the project will continue to
provide employment as well as facilities to access shoreline and coastal resources.

2, The Department of Public Works comments that infrastructure that may be dedicated to the
County is required to obtain a technical review from the Disability and Communication Access
Board, (DCAB) for compliance with the Americans with Disabilities Act Accessibility Guidelines
(ADAAG).

Traditional Access

1. Pursuant to Section 19.510.010(D)(23), no traditional beach and mountain access trails and
additional trails were identified. However, there is an existing shoreline access from Parcel 149.
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Views/Open Space Corridors

1. The existing and proposed improvements are located makai of Piilani Highway and South
Kihei Road. The area is developed with a number of existing structures. The proposed
improvements to Parcel 149 will not adversely impact view and open space corridors.
TESTIMONY

As of November 3, 2008 the Planning Department has received no testimony in support,
opposition, or expressing concerns.

ALTERNATIVES
Community Plan Amendment

1. Deferral. The Commission may defer action to another meeting date in order to obtain
additional information that will assist in their deliberation on the request.

2. Approval with No Conditions. The Commission may take action to approve the reques
without imposing any conditions.

3. Approval with Conditions. The Commission may take action to recommend to approval the
request with conditions.

4, Denial. The Commission may take action to recommend denial of the request.
Conditional Permit

1. Deferral. The Commission may defer action to another meeting date in order to obtain
additional information that will assist in their deliberation on the request.

2. Recommend Approval With No Conditions. The Commission may take action to
recommend to the State Land Use Commission approval of the request without imposing any new
conditions.

3. Recommend Approval With Conditions. The Commission may take action to recommend to
the State Land Use Commission approval of the request with new conditions.

4, Recommend Denial. The Commission may take action to recommend to the State Land
Use Commission denial of the request.

Special Management Area Use Permit

1. Deferral. The Commission may defer action to another meeting date in order to obtain
additional information that will assist in their deliberation on the request.

2. Recommend Approval With No Conditions. The Commission may take action to approve
the request without imposing conditions.
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3. Recommend Approval With Conditions. The Commission may take action to approve the
request with conditions.

4, Recommend Denial. The Commission may take action to recommend denial of the request

Shoreline Setback Variance

1. Deferral. The Commission may defer action to another meeting date in order to obtain
additional information that will assist in their deliberation on the request.

2. Recommend Approval With No Conditions. The Commission may take action to approve
the request without imposing conditions.

3. Recommend Approval With Conditions. The Commission may take action to approve the
request with conditions.

4, Recommend Denial. The Commission may take action to recommend denial of the request.
Off-Site Parking Approval

1. Deferral. The Commission may defer action to another meeting date in order to
obtain additional information that will assist in their deliberation on the request.

2. Recommend Approval With No Conditions. The Commission may take action to approve
the request without imposing conditions.

3. Recommend Approval With Conditions. The Commission may take action to approve the
request with conditions.

4, Recommend Denial. The Commission may take action to recommend denial of the request
APPROVED:

SEFFREY S. HUN,?: CcP
Planning Director
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STATS OF HAWAITL
DEPARTMENT OF LAND AND NATURAL RESOURCES
GENZRAL LEASE NO. _S5-4213
THIS INDSWTURE OF LZASE, made this _ 9th day o
September , 1958, by and between the STATE OF HAYAIT,

bereinaftez referved to as the "LESSOR", by its Board of Land

and Natu:ral Resources, called the "BOARDY, and -

R R

VALTER C. WITTE and JOHN J. I"\GAH ’

vhose resldence and post office address is _ 1054 Xealaolu

Avenue,, Honolulu Hawaiil 9EBl6 i R

hereinafter referred o as the “LESSEB";
HITBZEBETH =

THAT, the lLessor for and in consideration of the
rent to be paid and of the terms, covenants and conditions herein
contained all on the part of the Lessee to be kept, observeﬁ
and perfom_d does hereby demise and lease unto the.lLessse, and
the lLessee goes hereby lease and hire from the Lessor the prem-
ises known as _Government Lot, Bituate on the west sids of

Pililani Highway, Kamaole, Walluku (Xula), Maud, Hewadi )

more particularly described in Sxhibit "A® and shown on the map
marked E‘xhii:it "B", hereto attached and made parts hereof.

TO HAVE AND TO BOLD the demised premises unto the Les-
see for the term of gixty-fiva (63) years, commencing on the

4th day of Saptember :» 1968, up to and including
. the _3xd day of _Bentember .'_2033 , unless sooner

teminated as hereinafter provided, the Lessor resexving and
the Lessee ylelding and paying to the Lessor at the Office of
the Départment of Land and Natural Resources, Honolulu, Oahu,

State of ;anai:!., a net annual rental as provided hereinbelow,



et e

payable in advance, but not mors than one vear in 2dvance, with-
put notice or derand, .in semi-sanne ) inztallments cn

Ahe 4th dav of March spd September  of each and evary year

during sald term as follows:

A. Rental during the first ons sarg ls hereby

waived.
B. TFor the next 19 yéars, the sum of _ g1y

TEOUSAND SEVEN EUNDRED AND NO/IQ0  DOLLARS ($.6.700.00 )

per aanum.

C. The annual rentzl hereinzkove reserved shall he

reopenaed and redetermined a2t the expilration of the 2Q+h, 35+th
45+h and 55%h : year{s) of said term. The rental

for azny ensuing rental pericd shall be the cental fer the imne-
dist=zly preceding rental pa2ricd or the fair mazket zental at the
tims of reopening, whichever is higher. The fair market rentzal
ghall be determined by zn app&aiser vhose services shall have
been contracted for by the Lessor; provided that should thes Les-
see fail to agree to such falr market rental, Lesses may appoint
iits ovn appraiser who, togethexr with the iessor's zppraiser,
shall promptly appoint a third zppraiser and the falr market
rental shall he determined by arbitration as provided by Chapter
188, Revised Laws of Hawaii 1955. The Lessee shall pay for the
services of lts own appraiser =nd the cost for the services of
the third appraiser shall ke borne equally by the Lessor and
Legsgee, ‘

RESERVING UNTO THE LESSOR THE FOLLOWIKG:

1. Minerals and waters. (a) &ll minerals as herein-

after defined, in, on or under the demised premises and the

right, on its own behalf or through persons authorized by it,
to prospect for, mine and remove such minerals and Eo occupy
and use so much of the surfaces of the ground as may be required
for 211 purposes reascnably extending to the mining and removal

of such minerals by any means whatsoever, including strip mining.
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"inerele”, as used lerein, shall mean any ox all oil, gas, coal,

phosphate, sodium, sulfur, ‘iren, titanium, gold, silver, bauxite,

bauxitic clay, diaspore, boehnite, laterite, gibbsite, alumina,
all ores of aluminum and, without limitation thereon, all other
mineral substances and ore deposits, wvhether solid, gaseous or
ligquid, in, on or under the land; provided, that "minerals” shall
not include sand, gravel, zock or other material suitadble for

uce and whén used in rced construction in furtherance of the

Lessee’'s p_e_::'inj:l;;beq activities on the. darpised premisss and rot

for sale to others. (r} ALl surface and ground waters appurte-
nznt to the demised land and the right on its cwn behalf or
through persons authorized by it, to capture, divert or impound
the same zZnd to occupy =nd usz so much of the dermised premises
as may be required in the exercise of this richt resexved; pro-

vided, however, that as a condition precedent to the saercise by

the Lessor of ths rights reserved in this parsgraph just compen-

sation shall ,bg pald to the Leseee for any of Lessee's improve-

ments taken.
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The Lesscor herevy covenznts and agress iith the Lcus
Y ¢

that upon sayment of the said renit at the times i in e warner

aforesaid and the observance and performance of ke covenants,
terms and conditions hereof on the part of the Lessse to be
observed and performed, the Lessse shall and may have, hold,
possess and enjoy the demised premises for the term hereby da-
mised, without hindrance or interruptiéh by the Lesscr or any

other person or pergons lavfelly claiming by, throuar and vader

i,

THI LESSES COVENRUTS AWD AGFEBES WITHE TRI LESSUR AS

e

FOLLCTWE:

1. Payment of rent. That the Lesssze chzll ey
rent ¢ the Lessgor a2t the times, in the marner and £oom zfose-
sgid and =2t the place specifi=é zbove,
as the Lessor may from time to time designate, in legsl tendex

of the United States of America.

2. Taxes, asseésments, etc. That the Lessese shall
pay or cause to be paid, when due, the amount of all tawes,
rates, assessments and other outgoings of every description as
to which said demised premises or any part thersof, ox any im-
provements therecn, or the Lessor or Lessse in respect thereof,
are now or may be assessed or become liable by authority of

law during the term of this lszase; provided, however, that with

respect to any assessment made under any betterment or improve-
ment law which may be psyable in installments, Lassee shall be
reguired to pay only such installments, together with interest,
as shall become due and payable during said term,

3. Utility services, That the Lesses shall pay when

due all charges, doties and rates of everv description, includ-

ing water, sewer, gas, refuse collection or any other charges,

—f
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as to which said demised premises, or amy pcrt therccf, or any
improvements thereon or the Lessor or Lessee in respect thareof
may during said term become liable, vhether assessed to cr pay-
able by the Lessor or Lessee. -

4. Covenant against discrimination. 1hat the use
and enjoyment of the premicses shall not be in cuppert of any
policy which discriminates againsé anyone based ugcih race, creeé.
color ox naticnal origin.

. __'.é,, Sanitatiop. gfc- That tha Losssa nhall, vesn-tha
demised premises and improvements in a strictly clezn, zanitary
and oxderly condition.

6. Yaoste and unlawful , improper or coffensivu ase of

premises. That the Lessee shall unot commlt, suffer or rermit o
e committed any waste, nuisance, strip or unlawful, icpropes

or offensive use of the demised presmises, or any part thsreof,
nor, ‘without the prior written comsent of the Lessor, cut down,
renove or destroy, or suffer to be cut down, removed or destroyed
any trees now growing on séid p&emises.

7. Compliance with laws. That the Lessee shall comply

with all of the reguirements of all municipal, state and federal
authorities and cbserve all municipal ordinances and state and
fedexal statutes, pertaining to the said premises, now in force
or vhich may hereinafter be in force.

8. Inspection of premises. That the Lessee will per-
mit the Lesgsor and its agents, at all reasonable times during
the said term, to enter the demised premices and examine the
state of repair and conditicn thereof.

9., Improvements. That the Lessee shall not at any
time during saild term construct, place, maintain and install on
said p;emiées any building, structure.or improvement of any kind

. and description whatsoever except with the prior dpproval of the

-5
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Eosrcd znd uwon such eonditicns 25 the Bocard may impese, inclupd-
ing  any adjustment of rent, unless otherwise provided herein.

10. Repairs to improvements. That the Lessee shell,

at its own expense, keep, repair and maintain all buildings and
improvements new existing or hereafter constrvcted cor installed
on the demised premises in good order, condition and repair, ref-

sonegble wear and tear excepted.

1l. Liens. That the Lessee will not commit or suffexr

any a;tnq;;ﬁgqlect wheyehy, tha daniged. premiges or sy dmprotses..

ment therecn or the estate of the lessee in the same shall Le-
come subject to any attachment, lien, charge or encushrance
vhateoever, except 25 hereinaffer provided, and shall indemnify
and hold harmless the Lessor from and sgainst 2ll attachmsnte,
liens, chargas snd encumbrances and a2li expenses rasulting
therefron.

i2. Character of use. That the Lessese shall use or

zllow tq;bg ﬁsgd the prémises hereby demised solely for apartment~
motel cottages znd accessory uses. AcCaesory uses shall include
a restaurante-bar and other service facilitiaes. Smrgesedad: .

13. Assignmenits, etc. That the Lessee shall not

transfer, assign or permit any other person to occupy or use
the sald premises or any portion thereof, or transfer or assign
this lease or any interest therein, either voluntarily or by
operation.of law, except‘by way of devise, beguest or intestate
succession, and any Eransfer or assignment so made shall ke null
and void; provided, that wilth the pricr written approval of iths
Board the assigoment and transfer of this lease or unit thereo:l

may be made 1f (1) it contains the personal residence of the

Lessee; (2} in the case of commercizl, industrial, hotel, resort,

apartment and other business uses, the Lessee was required to
put in substantial building improyements: (3} the Lessee bacemes

mentally or physically disabled; (4) extreme economic hardship is .
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‘demonstrate’d to the satisfaction of the lLessor or (5} it is ¢
the corporate suecessor of the Legsee.

.14, BSubletting. Thait the Lessee shall not rent or
sublet the whole or any portion of the demised premises, with-
out the prior written approval of the Board; provided, however, °
that prior to such approveal, the ?oard shall have the right to
review and approve the rent to be‘ charged to the proposed‘eub-

lessee and, if necessary, revise the rent of the demised premises

-Based upon’ Fhe rendel wpds ahspaed ko dke.cwid odrlecsa®r XA

vided, further, that the rent may not be revised dovmward.

15. Mortgage. That, except as provided herein, the
Lzegsee shall not mortgage, hvpothecate ox »ledge the said pre{:v.—
ises or &ny portion thereof or this iease or eny intergst thawaly
without the prior writien zpprovel of the Board and &ny 5uch
mortgage, hypothecation or pledge without such approval shall
ba null' and void. .

16, - Indemnity. That the Lessee will indemnify, de-
fend and hold the Lessor harmless (1) £rom and against any claim
or demand by third persons for loss, liability or damege, in-
cluding claims for property damage, personzl injury or wrongful
death, arising out of any accident on the demised premises and
sidewalks and roadways adjacent thereto or occasioned by any zct
or nuisance made or suffered on the premises, or by any fire
thereon or growing out of or caused by any failure cn the part
of the Lessee to maintain the premises in 2 safe conditicn end
will reimburse the Lestcor for all costs and expenses in connac—
tion with the defense of such elaims; (2) from and against all
actions, sults, damages and claims by whomscever brought or rade
by reason of the non-observance or non-perfoxmance of any of the
terms', covenants and conditions herein or the rules, regulaticns,
ordinances and laws of the federal, state, municipal or county
governments.

. o
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17. gcosts of litigation. That in cage the Lessor
shall, without any fault on its part, be mzde 2 party to any
litigation commenced by or against the Lessee (other than con-
demnation ;pfcaceedings) . the lLessee shall and will pay all costs
and expenses incurred by ox imposed on tha Lessor, furthermore,
the Lessee shall and will pay all costs and expenses vhich may
be incurred by or paid by the Lessor _in enforcing the covenants
and agreements of this lease, in recoéering possesgicn of the
demised premises or in the collection of delinquent rental,
zsice Lnd ;my. i "aly otasi éarges. . .

18. ZIdability insurance. That the Lessee shall pro-
cure, at its own cost and expense, and mzintain during the
entire pericod of this lease, with an insurance company or con-
panies acceptzble to the Lessor, a solicy or policies of campre-
hetsiva public lizbility insurance, if and when the same ghall
be reguired by the Board, in an anount acceptable to the Board,
insuring agai.nsf': all claims for personal injury, death and prop~
erty damage; that said policy or poliéies shall cover the entire
premises, ‘inc_:li.iding all buildings, impi:ovements znd grounds and
all roadways.or sidewalks on or adjacent to the demised premises
in the control oxr use of the Lessee. The Lessee shall furnish
the Lessor with a éertificats showing such policy to be initial-
ly in foxce and shall furnish a like certificate upon each re-
newal of such policy, each such certificate to contain or be
accompanied hy an assur#nce of the insurer to notify the Lessor
of any intention to cancel any such policy prior to actual can-
cellation. The procuring of this policy shall not release or
relieve the Lessee of its responsibility under this lease as
set forth herein or limit the amount of its liability under
thig lease.

+19. Bond, pexformance. That the Lessee shall,

at its own cost and expense, within thirty { 30 )

-8~
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days after the date of reccipt of this lease document, procure axzd
deposit with the Lessor and thereafter keep in full force and
effect during the texm of this lease a good and sufficient surety
tond, conditioned upon the full and faithful observance and per-
formance by sald Lessez of alJ: of the terms, conditions and cove~
nante of this lease, in a2n amoumt egual to two times ths annual
rentel then payable, sSzid bond shall: provide that in case of a
breach or default of any of the termwm, covenants, conditions and
agrcements :qntained herein, the full amount of the bond sball be
. paid Lo the Lessor as llouidated and ascertained damages and not
as n penalty.

20. Lessor's lien. That the Leseor shall have a2 lien
ca 21l the buildines ard improvements placed oa the said premises
by the Ilsssee, on all property kept or used on the d=miged pram-
ises, woether the same s evempt from executiou or not and on the
rents of all improvements and buildings situated on said premises
for all such cos.ts', attorney's fees, rent reserved, for all taxes
ahd assessments paid by the Lessor on behalf of the Lebsee and for
the payment of all money as provided in 't‘his lease to be paid by
the Lessee, and such lien shall continue until the zmouats due are
paid.

2. Improvements. That the Lessee shall, at its own
cost and expense, complete the construction of twelve {12)
epartment-motel cottages, each having a minimum floor area of
200 square feet, exclusive of lanai or patio, to be constructed
of masonry or new mzterilals at a cost of not less than THWO HUNDRED
PIFTY THOUSAND DOLLB.RS ($250,000.00), including landscaping and
other -related improvements, in accordance with such plans and
specifications’ submitted by the Lessee to and approved by the
Chairman of 'the Board of Land and Natural Resources and in £ull
compliarfée with all laws, ordinances, rules and regulations appli-
cab:.l.'e thereto. The aggregate ground floor area of all buildings
to. 'be erected 'qliall not ‘exceed one~third of the total site area.
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The 'building height limitation shall be twec (2) stories. Prelimi-

nary plans shall‘'be submitted within ten (10) days following the
date of sale. Final plans and specifications shall be submitted
within sixty (60) days following the date of sale. Ccnstruction
shall be initiated within sixty (60) davs after receipt of notice
to proceed and shall be completed in accordance with the £ollowing
sthedule:

a. Completion of 2 minimum of-six (6) apartment-
motel cottages and landscaping within one (1)
year of receipt of notice to proceed with

- coozbructiaul )

. Completion of all twelve (12) apartmwent-rotel
cottages, landscaping and other related
improvements within two (2) yéars of receipt
of notice to proceed with constructicn.

22, and, improvement. That the Lessee shall, within
thirty {(30) days after the date of receipt of this lease document,
procure and deposit with thé Lessor a suraty bond in the amount
of TWO HUKDRED THOUSAND DOLLARS (5$200,000.00), acceptable to the
Chairman, whi.c‘h bond sh;a.lll name the State as obligee, ¢onditioned
upon the faithful observance and performance ¢of the said building
requirement contained herein, the completion of such bullding and
:merovementé on or before the gpecified date of completion £ree
from all liens and claims and that the Lessee shall save and hold
the State harmless from all liens, suits, actions or dameges
arising out of, caused from or attributzble to such work performed
pursuant to said building requirement.

23. Insurance. That the Lessee will, at its ovn
expense, 2t all times during the term of this lease, keep
insured all buildings and improvem=nts erected on the land
hereby demised in the joint names of Lessor, Lessee and Mortga-
gea, if any, as thelr interests may appeay, against loss or
damage by £ire :j.ncluding perils specified in the extended cover-
age endorsement and in an amount egual to the maximum insurable

v
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value thereef, in a cowpany cr companies approved by the Lessor,

and will pay the premiums thereon at the time and place the

2 X

same are payable; that the policy or policles of insurance shall,
be wmade payable in casa of loss to the Lessor, Lessee and Mort-

gagec, 1if any, as their interests may eppear, and shall be

% deposited with the Mortgagce; and that any proceeds derived

therefrom in the event of total or-partial loss chall be immedi-

atel,{ ava_lable to, and ns aoch as reasonably possible, be used

: by the I.essee for rebuilding . repa:{....:l.ng, or otherwise reinstat-

: - CooTrE ..ng the same baildinga in a good and substanitial manner accord-
ing to the plans and specifications approved in writing by the
Boaxrd; provided, however, that with the approval of the Lessor,
ths Lessee may surrender this lezse and pay the balance cwing
on any mortgage and the Lessee shall then receive that portion
of sald proceeds which the unexpired term of this lease at the
time of sald loss or damage bsars to the whole of said term,
the Lessor to retain the bhalance of said proceeds.

The Lessee shall furnish to the Lessor and Mortgagee,
1f any, with a certificate showing such policy or policies to be
initially in force and shall furnish a like certificate upon
each renewal of such policy or policies, each such certificate
to contain or be a2ccompanied by an dgsurance of the insurer to

- notify the Lessor and Mortgagee, if any, of any intention to
cancel any such policy or policies, prior to actual cancellaticn.

24. Surrender. That the Lessee shall and will at
the expiration or sooner termination of this lease, peaceably
and quietly sur:}ender and deliver possession of the demised prem-
ises to the Less.or, togethex with all buildings and improvements
of whatever name or nature, now on or hereafter erected or placed
upon the same, in good order and condition, reascnable wear and

tear extepted.

~Ohe
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LT IS HEREBY UNDIRSTOO0D AND AGREED BY AND BETFIFEN
THE PARTIES AS FOLLOKS :

1. Mortgage. That upon due application and with the
ritten consent of the Lessor, the Lessee may mortgage this leacse
or any interest therein or create w security interest in the pub-
l1ic land hereby demised. IFf the mortgage or security interest
is to a recognized lending inetitution in either the State of

Hawail or elsewhere ln the United States, such con qent may ex-

e -

.hand‘ta Lo;eclosure and sale of Lesﬂee'r interest a2t =such fore-
closure to any purchaser, including the mortgagee, withcut regard
to whether or nolt the purchaser is cuzlified to lease, cwn or
otherwise acquire and hold the land cr any intersst therein. Ths

interest of the mortgages or holder shall be freely 2ssignable,

The term "holdex® shall include an insursr or guarantor of the

obligaticn or condition of such mortgage, including the Depart-

ment of Housing aﬁd Urkan Deyelopment through the Federal Eousing

Administration, the Federal National Mortgage Associaticn, the
Veterans Administration, the Small Business Administration, Far-

mers Home Administration, or any other Federal agency =2nd their

respectilve successors and assigns or any lending institution au-
thorized to do business in the State of Hawaii or elsewhere in

the United States; p;ovideq, +hat the consent to mortgage to a
ncn—governmegtal holder shall not confer any greater rights or

powers in the holder than those which would be reguired by any
of the aforementloned Federal agencies.

2. Breach. That time is of the essence of this
agreement and 1f the Lessees shall fail to yield or pay such rent
or any part therecf at the times and in the manner aforesald, or
shall become bankrupt, or shall zbandon the said premises, or
if this lease and sald premises shall be attached or otherwise

be taken by operation of law, or if any assignment be made of

~10-
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to observe and perform any of the covenants, terms and cenditions
herein contained and on its part to be observed and performed,
and such failure shall continue for a period of more than sixty
(60) days after delivery by the Lessor of a x-;ritten notice of
such breach or defanlt by personzl sexvice, register2d mail or
certified mail to the lessee at its last known add;ess and to
each mortgagee or holder of record having a security interest
e T © 7 {nthe demised premisas, the Lessor nay, subject to ths p’rbvis:ié:i;'-
cf Section 103A-21, Revised La_z\-.'s of Hawail 1955, as am;anéed, at
cnce re-enter such premises or any part thereof, and uvoan or
without such entry, st its option, terminate this lease without
prejuvdice to any other remedy or right of action for BIYELrs cf
rent or for any precsding or other breach of contract: and in
the event of such termination, 211 buildings and improvements
thereon shall remain and become the property of the Lessor.

J

. the Lessca's property for the renefit of crediiors, or ahall fail

|

I

|

!

' 3. Right of holder of record of a security interest.
In the event the Lessor seeks to forfeit the interest created

l by this lease, esach recorded holder of a security interest may,

at its option, cure or remedy the default or breach within

sixty (60) days from the date of receipt of the notice herein-

abova set forth, or within such additional period as the Lessor

may allow for good cause, and add the cost thereof to the mort-

gage debt and the lien of the mortgage. Upon failure of the

holder to exercise its option, the Lessor may: (a) pay to the

holder from any monies at its disposal, including the special
land and development fund, the amount of the mortgage debt, to—
gethexr with interest and penalties, and secure an assignment of
said debt and mortgage from said holder or if ownexship of such
interest or estate shall have vested in such holdexr by way of

foreclosure, or action in lieu thereof, the Lessor shall be

~11l=
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:ntitled tri) the conveyance of sald interest or estate upon pay-
ment to sald holder of the amount of the mortgage debt, including
interest and penalties, and all reasonable expenses incurred by
the holder in connection with such foreclosure and preservation
of its security int2rest, less appropriate credits, including
income received from said interest or ~éstate subsequent to such
foreclogure: or (b) terminate the outstanding interest or estate
stbject tP. .ﬂ‘e lien .of such mortt:gag.e, w?.t.{ao.ut pr?gudic_e to. a:}y .
‘ other r.ight o.r remedl'r fo':: arrears of re;zt or for any precc—'dinz'y .
or other breach or default and thereupon use its best efforts to
redispose of the land affected thereby to 2 gualified and respon-
zible person who will assume the obligztion of the mertgage and
the debt thereby secured; provided, thzat a reasonable delay by
the Lessor in instituting or prosecuting any right or remedy it
may hﬁve hereunder shall not operate as a walver of such right
or to deprive it of such remedy when it may still hope othervise
to resolve the problems created by the breach or default, The
préceeds of any redisposition effected hereunder sl;all be applied,
£irst, to reimburse the Lessor for costs and expenses in coanec-
tion with such redisposition, second, to dischargs in full any
unpald purchase price or other indebtedness owing the Lessor in
connection with such interest or estate terminated as aforesaid,
end the balance, if any, shall be paid to the owner of such
interest or estate.

4. Condemnation. That, if at any time, during the
term of this lease, any portion of the demised premises shouls
be condenned for public purposes by the State or any couaty or
city and county or any other governmental agency or subdivisicn
thexeof, the rental zhall be reduced in proportion to the value
of the portion of the premises condemned. The Lessee shall be

entitled to receive from the condemning authority (a) the value

-1
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of growing crops, if any, vhich he 1s not permitted to hazvnout

m—

and (b) the proportionate value of the Lessee's permanent im-
provements so taken in the proportion that it bears to the unex-

pired term of the lease; provided, that the Lessee may, in the

alternative, remove and relocate its improvements +o the remain-

= v

der of the lands occupied by the Lessee. The Lessee shall not
by reason of such condemnation be entitled to any cla:i;n against
the Lessor :for condemnation oxr indemnity for 1easeho'ld interest'
T o " and all compensatiou gayable or to 'be paid fer or on accoant cf
said leasehold interest by reason of such condemnatich ghall be
payeble to and be the sole property of the Lessor. The forego—

- ing rights of the Lessee shall not be exclusive cf any other.

to vhich Lessee may be entitled by law. Therz the porticn zo
; taken renders the remzinder unsuiltable for the uses or uses for
] which the lapd was demised, the Lessee shall have the opticm to
surrender this lease and be discharged and relieved from any
furthex; lialii.:g.ity therefor; provided, that Lessee mgy remove the
permanent i:tnp:fovements constructed, erected and pla;:ed by it
within such reasonable period as may be allowed by the Lessor.
5. Right to enter. The Lessor shall have the right

to itself and to the agents and representatives of the ccunty in
which said demised premises are situated, to enter and cross anVy
portion of said demised land for the purpose of performing any
public or official duties; provided, however, in the exercise of
such rights, the Lessor shall not interfere unreasonably with

the Lessee or Lessee's use and enjoyment of the premises.

6. insgection by prospective bidders. The Lessor
shall have the right to authorize any person or persons to enter
upen and inspect the demised premises at all reasonable times
followdng a bublishe.d notice for the proposed disposzsition of the
same for purposes.of informing and apprising such person or per-

sons of the condition of said lands preparatory to such proposed
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dispositicon; provided, however, that any tuch ent¥y and inspac-

tion shall be cconductad during reascnable hours after potics to
entexr is first given to the Lassee, and shall, if the Lessee so

requires, be made in the company of the Lessee or designzted

agents of the Lessee; provided, further, that no such zuthoriza-

the term of this lease,

7. Acceptance of rent not a waiver, That the accept-

‘ thine ‘of ¥Yeht By the Iessor Fhall not Bedesmed & waiver of o
hrazch by ths Lessee of zny term, covenant or conditdion of this
lease, nor of the Lessor's right to re-enitry for breach of cove-
nent, nor of the Leessor's rzicht to declare =nd enforce a forfzi-
tere for any such brezch, ané the failure of the Lessor to imsist
'upcn strict perfﬁrmance of any such term, covenani on cendition,
or to exevcise zny optlon herein cqnferred, in any one or mors
instances, ghall not be construed as a waiver or relinguishment
of any such'term, covenant, condition oxr coptilon.
‘8. lExténsion of time. That notwithstanding any pro-

vizion contained herein to the.contrary, wherever applicable,

the Board may for gond cause shown, allow additional time bevond
the time or times specifieﬂ hereln to the Lzsses, in which to
comply, observe and perform any of the terms, conditions and
covenants contadned herein,

9., Justification of sureties. Such bonds as may be

required herein shall be supported by the obligation of a cor-
porate surety organized for the purpose of being a surety and
qualified to db business as such in the State of Hawaii, or by
not less than two personal sureties, corporate or individual,
for which justifications shall be filed as provided in Section
7-21,:Revisea Laws of ngaii 1955; provided, however, the Lessae
may furnish a bond in like amount, condltioned as aforesaid,

exzcuted by it alone as obligor, if, in lieu of any surety or




surecties, it shall alsc furnish and at all times thereafter
kesp and maintain on deposit with the Lessor security in cexr-
tified chécks, cexrtificdtes of deposit (pavable on demand or
after such periocd as the Lessor may stipulate), .bomia, stocks
or other regotiahle securities properly endorsed, or execute
and deliver to sald Lessor a deed or deeds of trust of real
property, a‘ll of such character as shall be satisfactory to
said Lessor and valued in the aggregate at not less thun the
principal amount’ 6f said bond. It :.s agreec r..hat the value
at which any securities may be accepted and &t any tine there-
after held by the Lessor under the forggoing proviso shall be
determined by the Lessor, .-;nd \tha.t the Lessee umay, with the
approvsl of the Lessor, esrchange other securities or money for
any of the depecsited c=e=_-cur:.t:t.e.s if in the judgment of the Les~
sor the substitute securities or money shall be at least equal
in valve to those withdrawn. It is further agreed that sub-
stitution of sureties or the substitution of a deposit of
security for the obligation of a surety or sureties may be
made by the Lessee, but only upon the written consent of the
Lessor and that until such consent be granted, which shall be
discretionary with the Lessor, no surety shall be released or
relieved from any obligation hereunder.

10. Waiver, modification., reimposition of bond pro-

vision. Upon substantial compliance by the Lessee of the
terms, covenants, and cf:nditions ‘herein contained on its part
to be observed or performed, the Lessor at its discretion may
vaive or suspend the performance bond and/or improvement bond
regquirements oxr modify the same by reducing the amount therecf;

provided, however, that the Lessor reserves the right to reac-

tivate of reimpose said bond and/or bonds in and to their
original tenor and form at any time throughout the term of
this lease.
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As used herein, unlzes clearly repugnsnt to the coo-
text:

(a) “chairman”'shall mean the Chairman of the Board
of Land and Naturzl Resources of the State of Hawaii or his suc-

cessor;

(b} vLesesee" shall mean and include the Lessee herein,
its helre, executors, administrators, successors or permitted
assignsg, acqprding to the context hereof;

(cff "Holdcr of record of & security interest” is
= peraon nho lS the ownsr or p;;ééééé* of a QECL_;ty *nt519=t
in the land demised and who has f£iled with the Degzriment of
Land and Natural Resources and with the Bureau of Conveyances
of the Stzte of Hawail a copy of such interest;

{d) “Premises" ghzll be deemed to include the land
hereby demised and all buildings and improvements now cor herein-
after constructed and installed thereoni

(e) The use of any gendar shall include all genders,
and iLf there be more than ocne lessee, then all werds used in the
gingular shall extend to and include the plural;

(£f) The marginal headings throughout this lease
are for the convenience of the Lessor and the Lessee and are

not intended to construe the intent or meaning of &ny of the

provisions thereof.

/'.
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STATE OF .. Mashingbaon . . }
89,

. Counly of Alarga

o On this.......258%h day of March A.D. 1863, before me, the under~
signod, a Notary Public in and for the State of...Washington - uuly commissioned

L R U DY

=

..,
s

and skorn persohsily appesrsd.... . IETEel .. Wifte

e

- to me known 1o be the individual...... deseribed in and who execuied the foregoing instrument,
and acknowledged to mé that ....he.... signed and sealed the said instrument as.. . Big. ...
£ree- and voluntary act and deed for the uses and purposes thersin mentioned.

WITNESS my hond end ofBeie! seal hereto uffived the sy and year in this serdificate

ahora written. '
L sesesseeeeme ..:. mmﬁn“ ........ -

Notary Public & and for the State of ... Weshinoton .
’ reafding at......ACOMS oo eereere e

(Acknowledgement by Individual. Washingion Title Insurance Company. Form L 28) -

LESSOR

LESSEE

APPROVED AS T0 g

Deputy Attorney General
Dated: 3 “t]- 6 .

Tae ‘.-~‘ e
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STATE OF HAWATTL )
-1 S8
CIiTy & COUNTY OF HON. )
A
On this er day of _thoath , 196,

before me personally appeared 2

SOEW_T. PLIAW , to me known to be the

person{s) described in and_w?o executed the foregoling instru~
ek |

w

ment and acknowledged that _ shese executed the same =

free act ;ﬁa deed.

ONZE X Weng

Notary Public, pirg+ Judicial
Circult, State of Hawail.

My Commissicn expirzs:(HOW )3 ,lé\ 05

STATE OF HBWATL

et g we

s
COUHTY OF
On this _ day of _ ; 19 5
before me appeared ' and

. to me perscnally laswn,

who, being by me duly sworﬁ, did esay that they are the

and 1

respectively, of . : F R

and that the seal affixed to the foregoing instrument is the
corporate seal of said corporation, and that said instzrument
was signed and sealed on behalf of said corporation by au~

thority of its Board of Directors, and the said

and acknowledged

that they executed said instrument as the free act and deed of

sald corporation.

Notary Public, Judicial
Circult, State of Hawail

My Commission expilres:

-18- .




EXHIBIT “A*

QOVEBNMENT LOT
Situste on the west side of Piilant Highway,
adjolning Grant 13225 to Yasuko H. Watanabe
and Grant 1959 to Mzahi

Kamzole, ¥Wailuku (Kula), Maul, Bawaid

Being portion of the Government Land of Hamaole

Beﬁinning at the scuthewsst corner of this pareel -F
- Bandy At RS G nerbL” CHERSY of Gehht 13325 to Yaswke .
Watanabe and on the west zide of Fiilsni Highway, the coordi-
nates of pald voint of beginmning refarred to Government Suzvey
Tirimgulntion Staticn "FUU ¢ KALI® heilng 3644.2) fest South
znd 20,033.00 fosi Weost, as showit on Guyverzment Survey Regis~
tered Mep 2005 and running by azimuths measvrsd cleckwlaas from

True Scuthise

Le g4  30°? 356.83 feet zlong Grant 13225 to Yasuko X,
Watanzbe and @rant 1959 to
Mzhiy ’

2. 171% 30° 122.00 feet along Covernment Beach Reservaf

1. 264 20° 383.09 feet alcng CGovsroent Bench Beserve:

4. 3= o7t 84,52 feet along the wast side of Piilani
sighway;

5. Thence along the west sids of Plilani Highway, on a curvs
to the left having a radius of
1932.86 feet, the chord azimuth
and distance being: 2° 23°' 507
48.71 fest to the point of
beginning and containing an
AREA OF 1.112 ACRES.
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( STATEOF HAWAI .
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

!

REVOCABLE PERMIT NO. 7238

KNOW ALL MEN BY THESE PRESENTS:

THAT, effective the _1st day of December _ , 2000, by and between the
STATE OF HAWAI, hereinafler referred to as the "State,” by its Board of Land and

Natural Resources, ca!led the "Board,” and = Westem Agaﬂment Supply &

Maintenance Co., a Califomia corporation,

* hereafter called the *Permitiee,” whose inailing address is _ 2980 8. Kihei Road, Kihei,

PREUM, £PPP'D
{ Depurtmen of the

Atomsy Gonri0!

S

Maui, Hawaii 96753 ‘
is permitted to enter and occupy, on a month-to-month basis only, pursuant to section

171-55, Hawaii Revised Statutes, that certain parcel of government land (and any
improvements located thereupon) situate at Kamaole, Woailuku, Maui, TMKC (2) 3—9-04
Portion 01

as indicated on the map aj if any, and made a part hereof, contaimng an
0.694 acras

approximate area of .6 more or less ___which parcel is
hereinafter referred to e Premises.

THIS PERMIT IS GRANTED UNDER THE FOLLOWING CONDITIONS

A The Permittee shall:

1. Qccupy and uss' the premises for the following specified purposes only:

Parking Lot Purposes

2. Pay, at the office of the Department of Land and Natural Resources,
Honolulu, Oahu, or at the office of its land agent on the island where the
Premises are located, the sum of ONE HUNDRED TWENTY-SEVEN

AND NO/100 DOLLARS ($127.00) being the rental due and payable on
the first day of each and every month commencing December 1, 2000,

The interest rate on any unpaid or delinquent rentals shall be at one per ..
cent (1%) per month plus a service charge of FIFTY AND NO/100
DOLLARS ($50.00) per month for each month of delinquency.

3. Upon execution of this Permit, deposit with the Board of Land and Natural

-1~

Sorvme e



é 1M AREDY,
i Dogormwont of the

X\M‘.om‘:,- Geaora!

N’ —r

Resourc( hereinatter called the ”Board in é, -amount equal to two
times the monthly rental then payable, as security for the faithful
performance of all of these tenms and conditions.

The deposit will be returned to the Permittee upon termination of this
Permit, but only after all of the terms and conditions of this Permit have
been observed and performed to the satisfaction of an authorized
representative of the Department of Land and Natural Resources. -

At the Permiftee’s own cost and expense, keep the government-owned
improvements located on the Premisas insured against loss by fire and
other hazards, casualties, and contingencies, for the full insurable value
of those improvements. The policies shall name the State of Hawaii as an
additional insured and shall be filed with the Board. In the event of loss,
damage, or destruction of those improvements, the Board shall retain
from the proceeds of the policies those amounts it deems necessary to
cover the loss, damage, or destruction of the governmeént-owned
improvements and the balance of those proceeds if any, shall be
delivered 1o the Permittee.

Give the Board twenty-five (25) calendar days natics, in writing, before
vacating the Premises.

If a holdover permittee or licensee, pay all real property taxes, which shall
be assessed against the Premises from the effective date of this Permit.
In addition, a Permittee, not a holdover permittee or licensee, who has
occupied the Premises for commercial purposes for a continued period of
one year or more, shall pay the real property taxes assessed against the
Premises after the first year of the Permit as provided in section
246-36(1)(D), Hawaii Revised Statutes.

Observe and comply with all laws, ordinances, rules, and regulations of
the faderal, state, municipal, or county governments affecting the
Premises or improvements.

Repair and maintain all buildings or other improvements now or hereafter
on the Premises.

Obtain the prior written consent of the Board hefore making any major
improvements.

Keep the Premises and improvements in a clean, sanitary, and orderly
condition. .
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Pay, w( . due, all payments for water and 'd(».,er utilities, and whatever
charges for the collection of garbage as may be levied.

Not make, permit, or suffer, any waste, strip, spoil, nuisance or unlawful,
improper, or offensive use of the Premises.

At all times with respect o the Premises, use due care for public safety
and agree to indemnify, defend, and hold harmless the State of Hawaii, its
officers, agents, and employees from and against all liability, loss,
damage, cost, and expense, including all attorneys' faes, and all claims,
siits, and demands therefor, arising out of or resulting from the acts or
omissions of the Permittee or the Permittea’s employees, agents, or
officers under this Permit. ‘The provisions of this paragraph shall remain
in full force and eﬁect not withstanding the expiration or termination of this
Permit. .

Procure, at its own cost and expense, and maintain during the entire
period of this Permit, a policy or policies of commercial general liability
insurance, in an amount acceptable te.the Chairperson, insuring the State
of Hawaii and the Permittee against all claims for personal injury, death,
and properly damage. The policy or policies shall cover the entire
Premises, including all buildings, improvements, and grounds and-all -
roadways or sidewalks on or adjacent to the Premises in the control or
use of the Permittee. The Permittee shall fumish the Slate with a
certificate showing the policy to ba initially in force and shall furnish a like
certificate upon each renewal of the policy, each certificate to contain or
be accompanied by an assurance of the insurer to notify the State of any
intention to cancel any policy at [east sixty (60) calendar days prior to
actual cancellation. The procuring of this policy shall not release or
relieve the Permittee of its responsibilities under this Permit as set forth
herein or limit the amount of its liability under this Permit.

In case the State shall, without any fault on its part, be made a party to
any litigation commenced by or against the Permittee (other than
condemnation proceedings), the Permittes shall pay all costs, including
reasonable attomey’'s fees, and expenses incurred by or imposed on the
State; furthermore, the Permittee shall pay all costs, including reasonable
attomey's fees, and expenses which may be mcurred by-or paid by the
State in enforcing the covenants and agreements of this Permit, in
recovering possession of the Premises, or in the collection of delinquent
rental, faxes, and any and all other charges.
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Addiiional Conditions:

1.

The Board may revoke this Permit for any reason whatsoever, upon
written notice fo the Permitiee at least thirty (30) calendar days prior to
the revacation; provided, however, that in the event payment of rental is
delinquent for a period of ten (10) calendar days or more, this Permit may
be revoked upon written notice to the Permittee at least five (5) business
days prior to the revocation.

If the Permittee does not vacate the Premises upon the revocation of the
Permit by the Board, the Permittee shall pay fo the Stafe liquidated
damages at the daily rate of $.3.00 per day or twenty percent (20%) of the

monthly rental, whichever is greater

for each day, or portion thereof, the Permittee remains on the Premises
after the date of revocation. The payment is in addition to any other rights
or remedies the Board may be entitled to pursue for breach of contract, or
for illegal occupancy, including the right to evict the Permittee without
court action, and the cost thereof to be pzaid by the Permittes.

If the Permittee fails to vacate the Premises upon the revocation of the
Permit, the Board by its agents, ar representatives may enter upon the
Premises and remove and dispose of at Permittee’s cost and expense, all
vehicles, equipment, materials, or any personal property remaining on the
Premises, and the Permittee agrees {o pay for all costs and expenses of
removal and disposition.

The Board may at any time increase or decrease the monthly rental by
written notice at least _thirty (30)  business days prior o the date of
change of rent.

Any major improvements, including but not limited 1o buildings and

fences, erecied on or moved onto the Premises by the Permittee shall

remain the property of the Permittee and the Permittee shall have the
right, prior to the termination of this Permit, or within an additional period
the Board in its discretion may allow, to remove the improvements fram
the Premises; provided, however, that in the event the Permitiee shall fail
to remove the improvements within _thirty  (30) calendar days, after
written notice to remove has been sent, the Board may elect to refain the
improvements or may remove the same and charge the cost pf removal
and storage, if any, to the Permittee.

The Board reserves the right for its agents, or representatives to enter or
cross any portion of the Premises at any time in the performance of its
duties.
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10.

11.

12.

13.

s . s

This Permtt or any rights hereunder shall not be sold, assxgned
conveyed, leased, mortgaged, or otherwise transferred or d:Sposed of.

,\\

It is understood that the Permittee has inspected the Premises and knows

the conditions thereof and fully assumes all risks incident to its us~

The acceptance of rent by the Board shall not ba deemed a waiver of any
breach by the Permittee of any term, covenant, or condition of this Permit
nor of the Board's right to declare and enforce a forfeiture for any breach,
and the farlure of the Board to insist upon strict performance of any term,
covenant; or condition, or to exercise any option herein conferred, in any
one or more instances, shall not be construed as a wajver or
refinquishment of any term, covenanL condition, or optxon of this Permit.

Tha term of this montl'\—to—rnonth perxmt beyond one year from date of
issuancs is subject to the prior approval of the Board.

The use and enjoyment of the Premises shall not be in support of any
policy which discriminates upon any basis or in any manner that is-
prohlblted by any applicabls federal, state, or county law.

Any and all disputes or questions ansxng_under this Permit shall be
referred to the Chairperson of the Board and his determination of these
disputes or questions shall be final and binding on the parties.

Permittee shall not cause or permit the escape, disposal, or release of
any hazardous materials except as permitted by law. Permittee shall not
allow the storage or use of suich materials in any manner not sanctioned
by law or by the highest standards prevailing in the industry for the
storage and use of such materials, nor allow to be brought onto the
premises any such materials except o use in the ordinary course of
Permittee'’s business, and then only after written notice is given to the
Board of the identity of such materials and upon the.Board's consent
which consent may be withheld at the Board's sole and absolute
discretion. If any lender or governmental agency shall ever require
testing to ascertain whether or not there has been any release of
hazardous materials by Permittes, then the Permittee shall ba responsible
for the costs thereof. In addition, Permittee shall execute affidavits,
representations andthe like from time to time at the Boart's request
concerning the Permitfes’s best knowledge and belief regarding the
presence of hazardous materials on the Premises placed or released by

Permitiee.
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Permiliee agrees to indemnify, defend, and hold the State of Hawaii, the
Board, and their officers, employees, and agents from and against all
liability, loss, damage, cost, and expense, including all atiomeys' fees,
and all claims, suits, and demands therefor, arising out of or resu!ung
from and use or refease of hazardous materials on the premises occurring
while Permittee is in possession, or elsewhere if caused by Permittes or
persons acting under Permittee. These covenants shall survive the
expiration or earlier termination of the permit.

For the purpose of this permit "hazardous material” shall mean’ any
pollutant, toxic substance, hazardous waste, hazardous material,
hazardous substance, or oil s dafined in or pursuant to the Resouroe
Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response, Compensation, and Liability Act, as amended,
the Federal Clean Water Act, or any other federal, state, or local
environmental law, regulation, ordinance, rule, or hylaw whether existing
as of the date hereof, previously enforced, or subsequently enacted.

14.  Prior to the termination of the subject permit, Permittee shall conduct a
Level One (1) Hazardaus Waste Evaluation and conduct a complete
abatement and disposal, if necessary, satistactory to the standards

required by the Federal Environmental Protection Agency, the
Department of Health, and the Depariment of Land and Natural
Resources. The termination will not be approved by the Board of Land
and Natural Resources unless this evaluation and abatement provision
has been executed.

15. Unlass the text indicates otherwise, the use of any gender shall include all
genders and, if the Permittee includes more than one person, the singular
shall signify the plural and this Permit shall bind the persons, and each of
them jointly and severally.

16. The parking lot shall allow and be proparly :.deni::;f:.ed
for public use. :
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IN WITNESS WHER(_V /F, the STATE OF HAWAI, by its buard of Land and Natural
Resources, has caused the seal of the Department of Land and Natural Resources to
be hereunto affixed and the parties hersto have caused these presents to be executed
the day, month and year first above written.

DATED: @Wt"\% 4, 200/
Y V4

STATE OF HAWAIL .- “o*:=e

Approved by the Board of
Land and Natural Resources
at its meeting held on PERMITTEE

05M12/00, item D-12. ‘ WESTERN APARTMENT SUPPLY &
@ MAINTENANCE CO.

CARROLL G. DAVIS,
its President

ROVED AS TO FORM:

Depuity Atto

Dated: \ 2240

)
/v
PECIVA, =PPT'T,

¢ Peomrtesniofd. )
\M:m:'-:rf;el.ua! /

- )
\'*--....-4-"’,
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STATE OF HAWAIT . \ i
' \EfyulkLL sS.
COUNTY OF

Oon this LQ day «af Qﬁﬁ'ﬁ—’”\—gﬂw , 200 C ,

before ne personally appeared fawroll G- LDGOde
and » to me personally known,

who, being by me duly sworn or affirmed, did say that such
person(s) executed the foregoing :Lnstrumant as the free act and
deed of such person(s), and if applicable in the capacrty shown,
having been duly authorized to execute such instrument in such

capacity.
Cﬁz Public, State of Hawaii
Censatte. { ovder

My commission expires: 5 ‘-}O r

M ATy
et o 2.
aavy Cen crol
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SETTLEMENT AGREEMENT

This Settlement Agreement is entered into by and between
WESTERN APARTMENT SUPPLY & MAINTENANCE CO.. a California
corporation, whose mailing address is 2980 So. Kihei Rqad. Kihei, Maui,
Hawaii 96753, (hereinafter feferred to as “Westermn"), TRI-STAR
RESTAURANT GROUP, LLC, whose mailing address is 1777 Ala Moana
Blvd., Suite 225, Honolulu, HI 96813 (hereinafter referred to as “Tri-
Star”), SARENTO'S ON THE BEACH, LLC, a Hawaii limited liability
company, whose principal place of business is located at 1777 Ala Moana
Blvd... Suite 225, Honolulu, HI 96815 (heréinafter referred to as
“Sarento’s”); DANA .NAO.NE HALL and LESLIE KULOLOIO, c/o Law
Offices of Isaac Hall, 2087 Wells Street, Wailuku, Maui, Hawaii 96793
(hereinafter referred to collectively as “Interested Parties') and THE
PLANNING DEPARTMENT, COUNTY OF MAUI, 250 South High Street,

Wailuku, Maui, Hawaii, 96793 (hereinaftér referred to as “the Plannin
' 2

Department”).

WHEREAS, Western is the owner of a leasehold interest in that
certain property situated in the County of Maui, State of Hawaii, TMK
No. 2-3-9-004:29; through State of Hawaii Board of Land and Natural
Resources General Lease Number S-4212 dated September 4, 1968 (the

“Parcel 29 lease"); and

PAGE EXHIBIT 6



WHEREAS, Western presently holds a revocable permit from the
State of Hawaii, Board of Land and Natural Resources, being Permit
Number RP 7235 for that certain property designated as TMK No. 2-3-9-
004:149 and portion of 001 ("Parcel 149"); and

WHEREAS, Western has made certain improvements to Parcel 29
and Parcel 149; and . | '

WHEREAS, Tri-Star has applied for and received an SMA minor
permit from the Maui Planning Director for a bathroom addition and
interior alterations to “Sarento’s on the Beach" Restaurant, designated
as SM2 2001/0008, which SMA minor permit was appealed by Dana
Naone Hall and Leslie Kuloloio to the Maui Planning Commission and
which appeal is now pending before the Maui Planning Commission (the
"restaurént SMA for Parcel 29"); and - |

WHEREAS, Western has received final subdivision approval from
the Department of Public Works and Environmental Management,
County of Maui, of Parcel 149 belonging to the State of Hawaii into an
approximately 35,8932 square foot lot north of Parcel 29 for use for off-

site commercial parking for the Maui Oceanfront Inn and Sarento's on
the Beach Restaurant and other commercial operations on Parcels 29
and 149 as well as public beach access parking (the “the subdivision of
Parcel 149"); and

WHEREAS, Westérn is in the process of converting some or all of
its hotel units to time-share units;

WHEREAS, Parcel 29 is zoned Hotel, classified Urban by the State

Land Use Commission and designated Single-Family in the Kihei-

PAGE 2




Makena Community Plan gnd Parcel 149 is zoned Park, claséified Urban
by the State Land Use Commission and designated Park in the Kihei-
Makena Community Plan; |
WHEREAS, Western intends to seek the right to lease thé'
subdivided parcel adjacent to Parcel 29 from the State of Hawaii through
its Board of Land and Natural Reéources which said lease will run
concurrently with its lease for Pafcel 29 (the “application for the lease of -
Parcel 149"); and
WHEREAS, Western, through Chris Hart & Partners, has filed an
after-the-fact SMA minor permit application for pedestrian features
including stairs and an ADA compliance ramp, and parking for beach
access and Maui Oceanfront Inn and éarento's on the Beach Restaurant
and other zﬁiscellaneous improvements set forth in said.application (the
“application for an after-the-fact SMA permit for Parcel 149"); and
WHEREAS, Western desires to increase the parking available to its
hotel, restaurant and commercial, including time-share, operations and
to provide public beach access parking; and
WHE?EAS. Western and Sarento's have applied for variances ("the
Variance Application”) from the Board of Variances and Appeals, County
of Maui (“BVA”): (1) to retain an awning on the makai side of “Sarento’s
on the Beach" Restaurant on Parcel 29; (2) regarding the lot coverage -of
the permanent structures on Parcel 29; (3) regarding the side yard
setback rules relating to encroachments, including but not limited to
any electrical enclosures attached to the hotel buildings adjacent to the

northerly boundary of Parcel 29, and (4) regarding the structures,

PAGE 3



housing the propane tank, electric utilities, garbage bins and storage
area, in the side yard setback along the southern boundary of Parcel 29;

WHEREAS, Interested Parties and the Planning Department,
County of Maui have been permitted to Intervene, contested case
proceedings have been initiated and Mr. Glenn M. Kosaka, Esq. has been
appointed Hearing Officer;

WHEREAS, a dispute has arisen between the parties regarding the
variances and the procedures necessary to complete the improvemenf’:s on
Parcels 29 and 149; and

WHEREAS, the parties desire to resolve their dispute and enter
into an agreement regarding the variances and for the procedures in
which to implement various n'hprovements to Parcels 29 and 149;

NOW, THEREFORE, the parties to this stipulated agréement agree
as follows:

1. Definition of Terms. Unless otherwise stated herein to the
contrary, the terms “Western,” “Tri-Star,” “Sarento’s,” "Interested Parties”
and “the Planning Department” shall mean and be deémed to include all
of the following: the named parties, the respective heirs, executors,
administrators, personal representatives, corporate representativés,
éuccessors. legal representatives, attorneys, assigns, respective general
partners or- joint venturers, stockholders, officers, directors, agents,

employees, and all persons, entities or parties claimed by through or

under the named party.
2. Western's and Sarento's Agreements.

PAGE 4
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As part of this Agreement, Western and Sarento's agree to follow
the procedures set forth below and seek and use their best efforts to
obtain government permits or approvals, which the Planning
Department, County of Maui, Western and Sarento's acknowledge are
necessary and required by law, described below as follows:

2.1. The Variance Application may be presented to the BVA
with this Settlement Agreement. Should the BVA wish to grant the
variances in accordance with the terms and conditions settled hereiﬁ,
this matter shall be concluded. Should, however, thg BVA decide not fo
grant the variances based upon the terms and condit"ions settled herein,
this matter shall return for adjudication by way of ihe contested case
proceedings which have been initiated herein.

2.2. Westem. Sarento's, the Planning Departmént and
Interested Parties agree that the Variance Application ("the variances”):

2.2.1. to retain an awning on the makai side of
“Sarento’s on the Beach” Restaurant on Parcel 2,

2.2.2. regarding the lot coverage of the permanent
structures on Parcel 29,

2.2.3.  regarding the side yard setback rules relatihg
to encroachments, including but not limited to any electrical enclosures
attached to-the hotel buildings adjacent to the northerly boundary of
Parcel 29, and

2.2.4. regarding the side yard setback rules relating
to encroachments, including but not limited to the structures along the

southern boundary of Parcel 29,
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may be granted by the Board of Variances and Appeals

(*“BVA") on the conditions that:

(@) no varance shall be effective until and

unless the permits or approvals described in Section 2.4. below are
obtained, | |

(b) no variance shall be effective until and
unless the mitigation measures described in Section 2.5. below are
implemeﬁted. and

(c)  the Applicants (“Western” and “Sarento’s")
shall comply with the provisions contained within §12-801-76.1 of the
Rules of Practice and Procedure for the BVA, .

2.3. The Applicants hereby 'aclcnowledge that there' is
'insufficient on-site parking for the hotel, time-share and restaurant
operations and therefore the Applicants are required to obtain off-site
parking for the hotel, restaurant and commercial, including time-share,
operations.

2.4. The Department of Planning has determined that SMA
permits and approvals and a Shoreline Setback variance are required by
law and the Applicants, whether any variance applications are or are not
granted, agree to and are required to:

2.4.1. obtain the approval of the Board of Land and
Natural Resources as required by General Lease Number S-4212 and
obtain any approvals or authorizations which may be required from the
Department or Board of Land and Natural Resources to apply for the

governmental permits or approvals described within this Section;
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2.4.2. prepare and file with the County of Maui an
Environmental Assessment pursuant to HRS Chapter 343 for the
projects as a whole on Parcels 29 and 149 and complete, as. appropriate,
the environmental process intended by Chapter 343;

2.4.3. preparé and file with the County of Maui a
Community Plan Amendment for Parcel 29, pursuant to Maui County
Code Chapter 2.80A.060, to make the Community Plan designation
consistent with the zoning designation of Parcel 29 and to use their best
efforts to obtain the approval of the Maui County“' Council for the
Community Plan Amendment;

2.4.4. prepare and file with the County of Maui an
| application for a Conditional Use Permit allowing commercial parking on
Parcel 149 for the required off-site parking for the Maui Oceanfront Inn,
Sarento’s on the Beach Restaurant and any other commercial uses on
Parcels 29 and/or 149, pursuant to Chapter 19.40 of the Maui County
Code and use their best efforts to obtain the approval of the Maui

County Council for the Conditional Use Permit;
2.4.5. apply for off-site parking approval from the
Maui Planning Commission for the use of Parcel 149 for off-site parkihg
for the Maui Oceanfront Inn, for Sarento's on the Beach Restaurant and
for Western’s other commercial uses of Parcels 29 and 149, pursuant to
Chapter 19.36 of the Maui County Code and use their best efforts to

obtain the approval of the Maui Planning Commission for the off-site

parking;
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2.4.6. prepare a Traffic Impact Assessment Report
("TIAR") to accompany the applications and/or filings referenced in
subsections 2.4.2. - 2.4.5 above;

2.4.7. Apply for concurrently and to use their best
efforts to obtain SMA permit(s) for the épplicable variances and process
further the application for an after-thé-fact SMA permit for Parcel-149-in
accordance with Chapter 205A and the regulations promulgated thereto;

2.4.8. Apply for and use their best efforts to obtain a
Shoreline Setback Variance, and;

2.4.9. Apply for and use their best efforts to obtain a
Shoreline certification:

2.5. The Variances shall not be effective until and unless
the following mitigation measures are implemented:

2.5.1 The Lease with the State of Hawaii for Parcel
149 shall contain a term stating that the property will be used for
required commercial, off-site parking for Western, the Maui Oceanfront
Inn and “Sarento’s on the Beach" Restaurant, and that no less than 51%
of the parking on the property will be dedicated for public beach access
parking; “

2.5.2. Western agrees to seek a right of entry from
the State of Hawaii to the Government Reserve Land in front of the Maui
Oceanfront Inn to implement a program to trim and maintain naupaka
and other vegetation growing seaward of the bank and that it thereafter
sﬂall trim and maintain the naupaka and all other vegetation growing

seaward of the bank, at least semi-annually, to maximize the area of
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sandy beach available for use by the public and by guests of the Maui
Oceanfront Inn, in accordance with the requirements of the Department
of Land and Natural Resources;

2.5.3. Western agrees to post and maintain signs
indicating that the area in front of the hotel is part of the Government
Beach Reserve and is open aﬁd available for public use, the particular
words to be used on the signs to be agreed upon by Applicants and
Interested Parties ‘within two (2) months of the- execution of this -
Settlement Agreement by all parties;

2.54.  Westem agrees to post and maintain
abpropriate signs at the entry of Parcel 149 from South Kihei Road and
within the property notifying the public of its right to park on Parcel 149
for public beach access parking, the particular words to be used on the
signs to be agreed upon by Applicants and Interested Parties within two
(2) months of the execution of this Settlement Agreement by all ﬁarties;
and

2.5.5. That Applicants shall implement these
mitigation measures whether or not the variance applications are
granted upon execution of this Settlement Agreement by all partiés,
unless some other date or time is stated particularly in a section above.

2.6. Deadlines for Permits or Approvals

2.6.1. The Planning Department requires the
Applicants to file, and the Applicants agree to file, with the County of
Maui the following applications for permits or approval within four (4)

months of the date of the execution of this Settlement Agreement by all
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of the parties: (1) a Community Plan Amendment for Parcel 29, pursuant
to Maui County Code Chapter 2.80A.060. to make the Community Plan
designation consistent with the zoning designation of Parcel 29 and (2) a
Shoreline certification. Within sixty days after receiving the certification
of the Shoreline, the Planning Departnient requires the Applicants to
file, and the Applicants agree to file, with the County of Maui the
following applications for permits or approval: (3) an SMA permit for the
applicable variances and process further the application'- for an after-the-
fact SMA permit for Parcel 149 in accordance with Chapter 205A and the
regulations promulgated thereto and (4) a Shoreline Setback Variance.
2.6.2. The Interested Parties require the Applicants
to file, and the Applicants agree to file, with the ‘County of Maui the
following applications fér permits or approval within four (4) months of
the date of the execution of this Settlement Agreement by all of the
parties: (1) the approval of the Board of Land and Natural Resources for
the Variance Application as required by General Lease Number S-4212;
(2) a Conditional Use Permit allowing commercial parking for the
required off-site parking fér the Maui Oceanfront Inn, Sarento's on the
Beach Restaurant and any other commercial uses on Parcels 29 and/ 61’
149 which take place on Parcel 149, pursuant to Chapter 19.40 of the
Maui County Code; and (3) off-site parking approvals from the Maui
Planning Commission for the use of Parcel 149 for off-site parking for the
Maui Oceanfront Inn, for Sarento’s on the Beach Restaurant and for any

other commercial uses of Parcels 29 and 149, pursuant to Chapter 19.36

of the Maui County Code. -
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2.6.3. The Interested Parties require the Applicants,
and the Applicants agree, within four (4) months of the date of the
execution of this Settlement Agreement by ali of the parties, to cause to.
be published in the OEQC Bulletin notice of the preparation of a Draft
Environmental Assessment and to cemmence the preparation of a Draft
Environmental Assessment, pursuant to HRS Chapter 343, for the
projects as a whole on Parcels 29 and 149. '

2.6.4. The Interested Parties require the Applicants
to file, and the Applicants agree to file, with the County of Maui, within
six (6) months of the date of the execution of this Settlement Agreement
by all of the parties, a Traffic Impact Assessment Report (“TIAR") to
accompany the applications and/or filings referenced in subsections
2.4.2. through 2.4.5. above.

2.6.5. Applicants agree to use their best .efforts to
complete the process to obtain all of the above-referenced government

approvals within thirty (30) months of the execution of this Settlement 7, ¢

| Ay
Agreement by all parties. f;_;},,.

2.7. Limitation of Footprint of Developments ¢

The Applicants, in consideration for the benefits conferred upon
them by various of the terms and conditions contained herein, agree not
tb increase the existing footprint of the developments now on Parcel 29
at any time from the date of the execution of this Settlement Agreement
by all parties into the future without first obtaining all approvals,

permits and variances required by law.
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3. Obligations of Applicants To Interested Pafties and County
Planning Department

3.1. No less than 51% of the parking on Parcel 149 will
be dedicated for public beach access parking and the area dedicated for
public parking shall be located upon Parcel 149 as depicted upon Exhibit
“A" attached hereto and incorpqrated By reférence;

3.2. Western, Tri-Star and Sarento’s agree to provide full
and complete copies of all applications for permits and approvals
referenced in Section 2.4. above to Interested Parties c/o 2087 Wells

Street, Wailuku, Maui, Hawaii 96793, at no cost, at the time that these

applications are filed with government entities. Should Western, Tri-Star '

and Sarento's supplement, modify or add to these applications, any such
supplements, modifications or additions shall likewise be provided to
Interested Parties without cost at the same time that these documents
are filed with the governmental entity. Western, Tri-Star and Sarento's
shall provide copies of all supporting documents including all supporting
studies to Interested Parties without cost at the same timne that these
documents are filed with the governmental entity.

3.3. Western shall withdraw with prejudice its request for
Declaratory Ruling filed with the Maui Planning Commission regarding
the shoreline setback and the awning upon the execution of this

Settlement Agreement by all parties.

4. Obligations of the Interested Parties
4.1 Interested Parties filed an appeal with the

County of Maui dated on or about March 2001 relating to the ADA
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bathrooms constructed at Sarento's and other matters. vInterested
Parties agree to withdraw said appeal within seven days of the filing by
Applicants of the applications referenced in Sections 2.4.1. - 2.4.9.
above. ’

4.2 Interested Parties further agree that as long as
Applicants proceed with the éeeking of governmental approvals as set
forth above, Interested Parties will not publicly or privately oppose the
various applications set forth in Section 2.4. above; however it is
expressly understood that Interested Parties retain the right to comment
upon all of the applications and to participate in all of the proceedings |
for the governmental approvals referenced in Section 2.4. above to assure
that applications are complete and that the permit or approval processes
satisfy all governmental statutes, codes, and rules and regulations. - '

4.3 Interested Parties will not oppose the current
continued operation of the restaurant and the hotel on the Parcel 29 as
long as Western and Tri-Star are in substantial compliance with this
Agreement.

5. Extensions of the Temporary Certificates of Occupancy
The Planning Department, County of Maui will recommend to

Development Services Administration that the temporary certificates of
occupancy be extended as necessary as long as the Applicants are making
reasonable efforts, as determined by the Planning Department, County of
Maui to meet the requirements for a permanent certificate, namely in the
filing and processing of the permits and approvals referenced in Section

2.6.1. above.
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Interested Parties will not oppose the extension of temporary
certificates of occupancy for the Applicants as long as progress is made
on the filing and processing of the permits and approvals referenced in
Section 2.4. above. No final or non-temporary certificate of occupancy
for the Restaurant shall be issued to Applicants until and unless
Applicants receive all permits énd approvals referenced in Section 2.4..
above.

6. Best Efforts and Good Faith. The parties hereto shall
diligently and in good faith exercise their respective best efforts to
perform all of the covenants and satisfy all of the conditions of this
Settlement Agreement.

7. Force Majeure. In the event that any of the parties shall be
delayed or hindered in or prevented from the performance of any act
required under this Agreement by reason of acts of God, strikes,
lockouts, labor troubles, inability to procure materials, failure of power,
restrictive governmental laws, regulations, decisions or actions, riots,
insurrection, war, appeals, stays or other reason of a like nature, which
is not the fault of or reasonably capable of being prevented by the party
delayed in performing work or doing acts req;zired under the terms of Tjus
Agreement, then the performance of such act shall be excused for the
period of the delay and the period for the performance of any such act
shall be extended for a period equivalent to the period of such delay. The
party delayed shall notify the other in writing of the date of
commencement of any force majeure event upon which the party delayed

intends to rely upon for an extension of the period of the performance of
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any such act (which notice shall be given within thirty (30) days .of the
delayed Party's knowledge of the commencement date of any such force
majeure event), and shall also notify the other in writing of the date of

which any such event ended.

8. Modification of Agreement. - Any modification of this

Agreement, or additional obligation assumed by any party in connection
with this Agreement, shall be binding only if placed in writing and signed
by each party or an authorized representative of each party.

9. No Waiver. The failure of any party to tﬁis Agreement to
insist upon the performance of any of the terms and conditions of this
Agreement, or the waiver of any breach of any of the terms and

conditions of this Agreement, shall not be construed as thereafter

waiving any such terms and conditions, but the same shall continue and

remain in full force and effect as if no such forbearance or waiver had

occurred.

10. Effect of Partial Invalidity. The invalidity of any portion of
this Agreement will not, and shall not, be deemed to affect the validity of

any other provision. In the event that any provision of this Agreement is
held to be invalid, the parties agree that the rémaining provisions shéll
be deemed to be in full force and effect as if they had been executed by
both parties subsequent to the expungement of the invalid provision.

11. Section Headings.  The titles to the sections of this
Agreement are solely for the convenience of the parties and shall not be
used to explain, modify, simplify or aid in the interpretation of the

provisions of the Agreement.
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12. Contract as Including Entire Agreement. This instrument

embodies the whole agreement of the parties. There are no promises,
terms. conditions or obligations other than those contained herein. This
Agreement shall supersede all previous communications, representations
or agreements, either verbal or written, between the parties.

13. Use of Pronoiins.” Feminine or neuter pronouns shall be

substituted for those of masculine form or vice versa, and the plural
shall be substituted for the single number or vice versa, in any place or
places in which the context may require such substitution.

14. Notices. Wherever in this Agreement it shall be required or
permitted that notice be given by either party to the other, such notice
must be in writing and must be given personally or forwarded by certified
mail addressed as follows:

To: WESTERN APARTMENT SUPPLY & MAINTENANCE
CO. at 2980 So. Kihei Road, Kihei, Maui, Hawaii
96753
TRI-STAR  RESTAURANT GROUP, LLC, and
SARENTO'S ON THE BEACH, LLC, whose mailing
address is 1777 Ala Moana Blvd., Suite 225, Honolulu
HI 96813
DANA NAONE HALL and LESLIE KULOLOIO
c/o Law Offices of Isaac Hall, 2087
Wells Street, Wailuku, Maui, Hawaii 96793
PLANNING DEPARTMENT, COUNTY OF MAUI
250 South High Street
Wailuku, Maui, Hawaii, 96793

15. Enforcement. Each and every party to this Agreement shall

be entitled to enforce this Agreement using all remedies allowed by law
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and in equity ihcluding. but ‘not limited to, the remedy of specific

performance.

16. Attorney's Fees. In the event any party hereto shall bring
suit, or hire an attorney to compel performance of or to recover for
breach of any covenant, agreement or condition contained in this
Agreement, the prevailing partj shall be entitled to recover from the other
party his/her/its costs and reasonable attorney’s fees.

17. No Party to be Deemed Drafismhan. If-an ambiguity shall

appear in this Agreement, such ambiguity shall not be resolved by
interpreting this Agreement against any party as the draftsman. The
language of this Agreement shall be interpreted simply according to its
fair meaning.

18. No Third Party Beneficiary. Notwithstanding any other term,

covenant or provision herein contained to the contrary, this Agreement is
not intended and shall not be construed in any manner as to benefit a
third party.

1. No Representation. No party to ;this Release‘ Or anyone on
their behalf has made a representation of fact, opinion or promise to
induce this compromise except as set forth herein.

20. Binding Effect. This Settlement Agreement and the terms,
provisions, covenants, undertakings, obligations, conditions and
representations contained herein shall survive the consummation of all
transactions contemplated by this Settlement Agreement and is and

shall be bindihg upon and shall inure to the benefit of each party and
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each respective parties' heirs, personal representatives, successors and

assigns.

21. Dispute Resolution. The parties agree that any dispute

arises as it relates to the interpretétion of this Settlement Agreement or
the enforcement of its provisions or any request for additional time for
any party to comply with its terms that such requests, if not agreed to by
the parties, shall be submitted to Mr. Glenn M. Kosaka, Esq. who will
have the authority to mediate such dispute and that'. the parties shall
make good faith efforts to mediate any disputes as provided herein before
seeking judicial remedies.

22. Limitations of Settlement Agreement. The terms and

conditions contained within. this Settlement Agreement are expressly .
agreed by all parties to be limited as follows:

22.1. If any terms or conditions ‘contained within this
Settlement Agreement are beyond the jurisdiction of the County of Maui,
such terms and conditions shall not be binding upon the County of Maui
or the Planning Department, County of Maui and shall only be binding
upon the remaining parties to this Settlement Agreement.

22.2. It is understood by all of the parties to this
Settlement Agreement that the direct subject matter of this Settlement
Agreement is the variance application filed with the County of Maui by
the Applicants.  The parties to this Settlement Agreement also
understand that the County of Maui, through its continuing review of
modifications to current uses of the subject properties and new proposed

uses of the subject properties, may establish certain further requirements




that relate to the modifications of current uses or proposed new uses of
the subject properties.

22.3. It is understood by the parties that the Planning
Department, County of Maui has certain statutory and regulatory duties
and responsibilities with respect to' the processing and/or review of
applications for permits and/ or approvals and nothing contained herein
shall in any way limit the exercisé by the Planning Department, County
of Maui of such duties and responsibilities.

22.4. It is understood by the parties that should other
issues be raised by members of the public regarding the variance

application before the BVA, the parties shall be free to address these

issues.

22:5. It is understood by the parties that when this
Settlement Agreement is presented for adoption or approval by the BVA,
the Planning Department, County of Maui and Interested Parties shall be
free to take the positions that the Applicants do not meet the various
tests for the variances, however the Planning Department, County of
Maui and Interested Parties would not oppose the granting of the
variances so long as the BVA granted them on the terms and conditions

set forth in this Settlement Agreement.
22.6 It is understood by the parties that when this

Settlement Agreement is presented for adoption or approval by the BVA,
the Applicants, Interested Parties and the Planning Department, County
of Maui are free to argue that the permi{s and approvals listed in

sections 2.4.1. through 2.4.9. are required by law.
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22.7 It is understood by the parties that the Planning
Department, County of Maui and Interested Parties shall have the rights
to take any necessary enforcement actions for failure(s) to obtain
governmental permits or approvalé if the Applicants have not obtained
the permits and approvals described in sections 2.4.1. through 2.4.9.
above within ihirty (30) Amonths of the date of the execution of tﬁié
Settlement Agreement by all parties, provided that extensions of this
thirty (30) month deadline may be agreed upon by thé parties in writing
and the parties must participate in mediation, as provided herein, in
good faith, prior to seeking such judicial relief.

23. Counterparts. This Agreement may be executed in any
number of counterparts, each of which shall be deemed to be an original,
but all of which together shall constitute but‘ one and the same
instrument.

IN WITNESS WHEREOF, the undersigned have executed this
Settlement Agreement at Wailuku, Maui, Hawaii, on this o257 é day
of /\Kum/,“— , 2005.

//
//
//
//
//
/7
/!
//




Approved as to Form:

CherylTipton TS
Deputy Corporation Counsel

THE COUNTY OF MAUI

BY:KQQ—-\\

e

ALAN M. ARAKAWA
Its Mayor
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Leslie Kuloloio
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Daroe N Hatle.

Dana Naone Hall
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WESTERN APARTMENT SUPPLY &
MAINTENANCE CO., a California
Corporation

by Carroll G. Davis
Its President
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TRI-STAR  RESTAURANT// GROUP,

by Aaron PlacourgKis~
Its Operator
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SARENTO'S ON BEACI;I LLC,

a Hawaii limited ha 1hty corfpany
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