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ORRGBNAL 

SETTLEMENT AGREEMENT 

This Settlement Agreement is ent€red into by and between 

WESTERN APARrMENT SUPPLY & MAINTENANCE CO., a California 

corporation, whose mailing address is 2980 So. Kihei Road, Kihei, Maui, 

Hawaii 96753, (hereinafter referred to as "Western"), TRl-STAR 

RESTAURANT GROUP, LLC, whose mailing address is 1777 Ala Moana 

Blvd., Suite 225, Honolulu, HI 96813 (hereinafter referred to as "Tri-

Star"), SARENTO'S ON THE BEACH, LLC, a Hawaii limited liability 

company, whose principal place of business is located at 1777 Ala Moana 

Blvd., Suite 225, Honolulu, HI 96815 {hereinafter referred to as 

"Sarento's"); DANA NAONE HALL and LESLIE KULOLOIO, cjo Law 

Offices of Isaac Hall, 2087 Wells Street. Wailuku, Maui, Hawaii 96793 

(hereinafter refeiTed to collectively as "Interested Parties") and THE 

PLANNING DEPARfMENT, COUNTY OF MAUl, 250 South High Street, 

Wailuku, Maui, Hawaii, 96793 {hereinafter referred to as "the Plam1ing 
~ 

Department''). 

WHEREAS, Westen1. is the owner of a leasehold interest in that 

certain property situated in the County of Maui, State of Hawaii, TMK 

No. 2-3-9-004:29; through State of Hawaii Board of Land and Natural 

Resources General Lease Number S-4212 dated September 4, 1968 (the 

"Parcel 29 lease"); and 
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WHEREAS. Westen1 presently holds a revocable permit from the 

State of Hawaii, Board of Land and Natural Resources. being Permit 

Number RP 7235 for that certain property d~signated as TMK No. 2-3-9-

004:149 and portion of 001 (''Parcel 149"); and 

WHEREAS, Westen1 has made certain improvements to Parcel 29 

and Parcel 149; and 

WHEREAS. Tri -Star has appJied for and received an SMA minor 

permit from the Maui Planning Director for a bathroom addition and 

interior alterations to "Sarento's on the Beach" Restaurant. designated 

as SM2 2001/0008, which SMA minor permit was appealed by Dana 

Naone Hall and Leslie Kuloloio to the Maui Planning Commission and 

which appeal is now pending before the Maui Planning Commission {the 

··restaurant SMA for Parcel 29"}; and 

WHEREAS, Western has received final subdivision approval from 

the Department of Public Works and Environmental Management. 

County of Maui, of Parcel 149 belonging to the State of Hawaii into an 

approximately 35,932 square foot lot north of Parcel 29 for use for off­

site commercial parking for the Maui Oceanfront Inn and Sarento's on 

the Beach Restaurant and other commercial operations on Parcels 29 

and 149 as well as public beach access parking [the "the subdivision of 

Parcel 149"); and 

WH:EREAS, Western is in the process of converting some or all of 

its hotel units to time-share units; 

WHEREAS, Parcel 29 is zoned Hotel, Classified Urban by the State 

Land Use Commission and designated Single-Family in the Kihei-
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Makena Community Plan and Parcel 149 is zoned Park, classified Urban 

by the State Lan.d Use Commission and designated Park in the Kihei­

Makena Community Plan; 

WHEREAS, Westen1 intends to seek the right to lease the· 

subdivided parcel adjacent to Parcel 29 from the State of Hawaii through 

its Board of Land and Natural Resources which said lease will run 

concurrently with its lease for Parcel 29 (the "application for the lease of 

Parcel 149"); and 

WHEREAS, Western, through Chris Hart & Partners, has filed an 

after-the-fact SMA minor pennit application for pedestrian features 

including stairs and an ADA compliance ramp, and parking for beach 

access and Maui Oceanfront Inn and Sarento's on the Beach Restaurant 

and other miscellaneous improvements set forth in said application (the 

"application for an after-the-fact SMA pem1it for Parcel 149"); and 

WHEREAS, Western desires to increase the parking available to its 

hotel, restaurant and commercial, including time-share, operations and 

to provide public beach access parking; and 

WHEREAS, Western and Sarento's have applied for variances ("the 

Variance Application") from the Board of Variances and Appeals, County 

of Maui ("BVA''): (1} to retain an awning on the malmi side of "Sarento's 

on the Beach" Restaurant on Parcel 29; (2} regarding the lot coverage of 

the permanent stn1ctures on Parcel 29; (3) regarding the side yard 

setback rules relating to encroachments, including but not limited to 

any elecbical enclosures attached to the hotel buildings adjacent to the 

northerly boundary of Parcel 29, and (4) regarding the structures, 
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housing the propane tank, electric utilities, garbage bins and storage 

area, in the side yard setback along the southem boundary of Parcel29: 

WHEREAS. Jnterested Parties and the Planning Department, 

County of Maui have been permitted to Intervene, contested case 

proceedings have been initiated and Mr. Glenn M. Kosaka, Esq. has been 

appointed Hearing Officer: 

WHEREAS, a dispute has arisen between the parties regarding the 

vruiances and the procedures necessary to complete the improvements on 

Parcels 29 and 149: and 

WHEREAS, the prut.ies desire to resolve their dispute and enter 

into an agreement regarding the variances and for the procedures in 

which to implement various improvements to Parcels 29 and 149: 

NOW, THEREFORE, the parties to this stipulated agreement agree 

as follows: 

l. Definition of Terms. Unless otherwise stated herein to the 

contrary, the terms "Western," "Tri-Star," "Sarento's," "Interested Parties" 

and "the Planning Department'' shall mean and be deemed to include all 

of the following: the named parties, the respective heirs, executors, 
.. 

administrators, personal representatives, corporate representatives, 

successors, legal representatives, attorneys. assigns, respective general 

partners or joint venturers, stockholders, officers, directors, agents, 

employees, and all persons, entities or parties claimed by through or 

under the named party. 

2. Weste1n's and Sarento's Agreements. 
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As part of this Agreement, Westem and Sarento's agree to follow 

the procedures set forth below and seek and use their best efforts to 

obtain government pennits or approvals, which the Planning 

Department, County of Maui, Westen1 and Sarento's acknowledge are 

necessary and required by law, described below as follows: 

2.1. The Variance Application may be presented to the BVA 

with this Settlement Agreement. Should the BVA wish to grant the 

variances in accordance with the terms and conditions settled herein, 

this matter shall be concluded. Should, however, the BVA decide not to 

grant the variances based upon the tenus and conditions settle9 herein, 

this matter shall return for adjudication by way of the contested case 

proceedings which have been initiated herein. 

2.2. Western, Sarento's, the Planning Department and 

Interested Parties agree that the Variance Application {"the variances"}: 

2.2.1. to retain an awning on the makai side of 

"Sarento's on the Beach" Restaurant on Parcel 2, 

2.2.2. 

structures on Parcel 29, 

2.2.3. 

regarding the lot coverage of the permanent 

regarding the side yard setback n.1les relati~g 

to encroachments, including but not limited to any electrical enclosures 

attached to- the hotel buildings adjacent to the northerly boundary of 

Parcel 29, and 

2.2.4. regarding the side yard setback rules relating 

to encroachments. including but not limited to the structures along the 

southern boundruy of Parcel 29, 
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may be granted by the Board of Variances and Appeals 

("BVA") on the conditions that: 

(a) no Valiance shall be effective until and 

unless the permits or approvals described in Section 2.4. below axe 

obtained, 

(b) no variance shall be effective until and 

unless the mitigation measures described in Section 2.5. below are 

implemented, and 

(c) the Applicants ("Westen1" and "Sarento's") 

shall comply with the provisions contained within §12-801-76.1 of the 

Rules of Practice and Procedure for the BVA, 

2.3. The Applicants hereby acknowledge that there is 

· insufficient on-site parking for the hotel. time-share and restaur8.11t 

operations and therefore the Applicants are required to obtain off-site 

parking for the hotel, restaurant and commercial, including time-share, 

operations. 

2.4. The Department of Planning has determined that SMA 

pennits and approvals and a Shoreline Setback variance are required by 

law and the Applicants, whether any variance applications are or are not 

granted, agree to and are required to: 

2.4.1. obtain the approval of the Board of Land and 

Natural Resources as required by General Lease Number S-4212 and 

obtain any approvals or authorizations which may be required from the 

Department or Board of Land and Natural Resources to apply for the 

governmental pennits or approvals described within this Section; 
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2.4-.2. prepare and file vtith the County of Maui an 

Environmental Assessment pursuant to HRS Chapter 343 for the 

projects as a whole on Parcels 29 and 149 and complete, as appropriate. 

the environmental process intended by Chapter 343: 

2.4.3. prepare and file with the County of Maui a 

Community Plan Amendment for Parcel 29, pursuant to Maui County 

Code Chapter 2.80A.060, to malce the Community Plan designation 

consistent with the zoning designation of Parcel 29 and to use their best 

efforts to obtain the approval of the Maui County Council for the 

Community Plan Amendment; 

2.4.4. prepare and file With the County of Maui an 

application for a Conditional Use Permit allowing commercial parking on 

Parcel 149 for the required off-site parking for the Maui Oceanfront Inn, 

Sarento's on the Beach Restaurant and any other commercial uses on 

Parcels 29 and/or 149, pursuant to Chapter 19.40 of the Maui County 

Code and use their best efforts to obtain the approval of the Maui 

County Council for the Conditional Use Pennit; 

2.4.5. apply for off-site parking approval from the 

Maui Planning Commission for the use of Parcel 149 for off-site parking 

for the Maui Oceanfront Inn. for Sarento's on the Beach Restaurant and 

for Western's other commercii:ll uses of Parcels 29 and 149, pursu.ant to 

Chapter 19.36 of the Maui County Code and use their best efforts to 

obtain the approval of the Maui Planning Commission for the off-site 

parking: 
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2.4.6. prepare a Traffic Impact Assessment Report 

("Tlr'\.R") to accompany the applications and/or filings referenced in 

subsections 2.4.2. - 2.4.5 above: 

2.4.7. Apply for concurrently and to use their best 

efforts to obtain SMA permit{s) for the applicable variances and process 

further the application for an after-the-fact SMA pem1it for Parcel 149 i.n 

accordan.ce with Chapter 205A and the regulations promulgated thereto: 

2.4.8. Apply for and use their best efforts to obtain a 

Shoreline Setback Variance. and; 

2.4.9. Apply for and use their best efforts to obtain a 

Shoreline certification: 

2.5. Tbe Variances shall not be effective until and unless 

the following mitigation measures are implemented: 

2.5.1 The Lease with the State of Hawaii for Parcel 

14.9 shall contain a te1m stating that the property will be used for 

required commercial. off-site parking for Western. the Maui Oceanfront 

Inn and "Sarento's on the Beach" Restaurant, and that no less than 51% 

of the parking on the property Will be dedicated for public beach access 

parking; 

2.5.2. Western agrees to seek a right of entry from 

the State of Hawaii to the Government Reserve Land in front of the Maui 

Oceanfront Inn to implement a program to trim and maintain naupaka 

an.d other vegetation growing seaward of the bank and that it thereafter 

shall trim and maintain the naupaka and all other vegetation growing 

seaward of the bank, at least semi-annually, to maximize the area of 
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sandy beach available for use by the public and by guests of the Maui 

Oceanfront Inn. in accordance with the requirements of the Department 

of Land and Natural Resources; 

2.5.3. Westen1 agrees to post and maintain signs 

indicating that the area in front of the hotel is part of the Government 

Beach Reserve and is open and available for public use, the particular 

words to be used on the signs to be agreed upon by Applicants and 

Interested Parties 'within two (2} months of the execution of this 

Settlement Agreement by all parties; 

2.5.4. Western agrees to post and maintain 

appropriate signs at the entry of Parcel 149 from South Kihei Road and 

within the properly notifying the public of its right to park on Parcel 149 

for public beach access parking, the particular words to be used on the 

signs to be agreed upon by Applicants and Interested Parties within two 

(2) months of the execution of this Settlement Agreement by all parties; 

and 

2.5.5. That Applicants shall implement these 

mitigation measures whether or not the variance applications are 

granted upon execution of this Settlement Agreement by all parties, 

unless some other date or time is stated particularly in a section above. 

2.6. Deadlines for Permits or Approvals 

2.6.1. The Planning Department requires the 

Applicants to file, and the Applicants agree to file, with the County of 

Maui the following applications for permits or approval within four ( 4} 

months of the date of the execution of this Settlement Agreement by all 
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of the parties: (1) a Community Plan Amendment for Parcel 29, pursuant 

to Maui County Code Chapter 2.80A.060. to mal{e the Community Plan 

designation consistent with the zoning designation of Parcel 29 and (2) a 

Shoreline certification. Within sixty days after receiving the certification 

of the Shoreline, the Planning Department requires the Applicants to 

file, and the Applicants agree to file. with the County of Maui the 

folloWing applications for permits or approval: (3) an SMA pen11it ·for the 

applicable variances an.d process further the application for an after-the­

fact SMA permit for Parcel 149 in accordance with Chapter 205A and the 

regulations promulgated thereto and {4) a Shoreline Setback Variance. 

2.6.2. The Interested Parties require the Applicants 

to file. and the Applicants agree to file .. with the County of Maui the 

following applications for permits or approval within four {4} months of 

the date of the execution of this Settlement Agreement by all of the 

parties: (1) the approval of the Board of Land and Natural Resources for 

the Variance AppJjcation as required by General Lease Number S-4212: 

(2) a Conditional Use Permit allowing commercial parking for the 

required off-site parking for the Maui Oceanfront Inn, Sarento's on the 

Beach Restaurant and any other commercial uses on Parcels 29 and/or 

149 which take place on Parcel 149, pursuant to Chapter 19.40 of the 

Maui Count.y Code; and (3) off-site parking approvals from the Maui 

Planning Commission for the use of Parcel 149 for off-site parldng for the 

Maui Oceanfront Inn, for Sa.rento's on the Beach Restaurant and for any 

other commercial uses of Parcels 29 and 149, pursuant to Chapter 19.36 

of the Maui County Code. 

PAGE 10 



(' 

2.6.3. The Interested Parties require the Applicants, 

and the Applicants agree. within four (4) months of the date of the 

execution of this Settlement Agreement by all of the parties, to cause to 

be published in the OEQC Bulletin notice of the preparation of a Draft 

Environmental Assessment and to commence the preparation of a Draft 

Environmental Assessment, pursuant to HRS Chapter 343, for the 

projects as a whole on Pru·cels 29 and 149. 

2.6.4. The Interested Pru·ties require the Applicants 

to file, and the Applicants agree to file, with the County of Maui, within 

six (6) months of the date of the execution of this Settlement Agreement 

by all of the pru·ties, a Traffic Impact Assessment Report ("TIAR") to 

~ccompany the applications and/or filings. referenced in subsections 

2.4.2. through 2.4.5. above. 

2.6.5. Applicants agree to use their best .efforts to 

complete the process to obtain all of the above-referenced govenunent 

approvals within thirty (30) months of the execution of this Settlement 2 , ( .. 
/•1/-:~----··· •·· 

Agreement by all parties. · ·"" -5 :1::• 
t. /• , .. ---·--, 

2.7. Limitation of FootQJ.int of Developments 

The Applicants, in consideration for the benefits conferred upon 

them by various of the tem1s and conditions contained herein, agree not 

to increase the existing footprint of the developments now on Parcel 29 

at any time from the date of the execution of this Settlement Agreement 

by all parties into the future without first obtaining all approvals, 

permits and variances required by law. 
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3. Obligations of Applicants To Interested Parties and County 
Planning Department 

3. 1. No Iess than 51% of the parking on Parcel 149 wm 

be dedicated for public beach access parldng and the area dedicated for 

public pru·lcing shall be located upon Parcel 149 as depicted upon Exhibit 

"A" attached hereto and incorporated by reference; 

3.2. Western. Tri-Star and Sarento's agree to provide full 

an.d complete copies of all applications for permits and approvals 

referenced in Section 2.4. above to Interested Parties c/o 2087 Wells 

Street, Wailuku, Mauj, Hawaii 96793, at no cost, at the time that these 

applications are filed with government entities. Should Western, TJ:i-Sta.r 

and Sarento's supplement. modify or add to these applications, any such 

supplements, modifications or additions shall likewise be provided to 

Interested Parties without cost at the same time that these documents 

are filed with the governmental entity. Western, Tri-Star and Sarento's 

shall provide copies of all supporting documents including all supporting 

studies to Interested Parties without cost at the same ti.me that these 

documents are filed with the governmental entity. 

3.3. Westen1 shall withdraw with prejudice its request for 

Declaratory Ruling filed with the Maui Planning Commission regarding 

the shoreline setback and the awning upon the execution of this 

Settlement Agreement by all parties. 

4. Obligations of the Interested Parties 

4.1 Interested Parties filed an. appeal with the 

County of Maui dated on or about March 2001 relating to the ADA 
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bathrooms constructed at Sarento's and other matters. Interested 

Parties agree to withdraw said appeal Within seven days of the filing by 

Applicants of the applications referenced in Sections 2.4.1. - 2.4.9. 

above. 

4.2 Interested Parties further agree that as long as 

Applicants proceed with the seeking of governmental approvals as set 

forth above. Interested Parties will not publicly or privately oppose the 

va1ious applications set forth in Section 2.4. above; however it is 

expressly understood that Interested Parties retain the right to comment 

upon all of the applications and to participate in all of the proceedings 

for the goven1mental approvals referenced in Section 2.4. above to assure 

that appl!cations are complete and that the permit o~ approval processes 

satisfy all governmental statutes, codes, and ru.les and regulations.· 

4.3 Interested Parties will not oppose the cun·ent 

continued operation of the restaurant and the hotel on the Parcel 29 as 

long as Western and Tri-Star are in substantial compliance with this 

Agreement. 

5. Extensions of the Temporary Certificates of Occupancy 

The Planning Department, County of Maui will recommend to 

Development Services Administration that the temporary certificates of 

occupancy be extended as necessary as long as the Applicants are malting 

reasonable efforts, as determined by the Planning Department, County of 

Maui to meet the requirements for a permanent certificate, namely in the 

filing and processing of the permits and approvals referenced in Section 

2.6. 1. above. 
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Interested Parties Will not oppose the extension of tempora1y 

certi~icates of occupancy for the Applicants as long as progress is made 

on the filing and processing of the permits and approvals referenced in 

Section 2.4. above. No final or non-temporruy certificate of occupancy 

for the Restaurant shall be issued to Applicants until and unless 

Applicants receive all pe1mits and approvals referenced in Section 2.4. 

above. 

6. Best Efforts and Good Faith. The parties hereto shall 

diligently and in good faith exercise their respective best efforts to 

perform all of the covenants and satisfy all of the conditions of this 

Settlement Agreement. 

7. Force Majeure. In the event that any of the parties shall be 

delayed or hindered in or prevented from the performance of any act 

required under this Agreement by reason of acts of God, strikes, 

lockouts, labor b·oubles, inability to procure materials, failure of power, 

restrictive governmental laws, regulations, decisions or actions. riots, 

insurrection, war, appeals, stays or other reason of a like nature, which 

is not the fault of or reasonably capable of being prevented by the party 

delayed in performing work or doing acts required under the terms of this 

Agreement. then the performance of such act shall be excused for the 

pe1iod of the delay and the period for the peliormance of any such act 

shall be extended for a period equivalent to the period of such delay. The 

party delayed shall notify the other in writing of the date of 

commencement of any force majeure event upon which the party delayed 

intends to rely upon for an extension of the period of the performance of 
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any such act (which notice shall be given Within thirty (30} days of the 

delayed Party's knowledge of the commencement d~te of any such force 

majeure event), and shall also notify the other in writing of the date of 

which any such event ended. 

8. Modification of Agreement. · Any modifkation of this 

Agreement, or additional obligation assumed by any pru-ty in connection 

with this Agreement. shall be binding only if placed in writing and signed 

by each party or an authorized representative of each party. 

9. No Waiver. The failure of any party to this Agreement to 

insist upon the perfonnance of any of the terms and conditions of this 

Agreement, or the waiver of any breach of any of the terms and 

conditions of this Agreement, shall not be construed as thereafter 

waiving any such terms and conditions, but the same shall continue and 

remain in full force and effect as if no such forbearance or waiver had 

occurred. 

10. Effect of Partial Invalidity. The invaHdity of any portion of 

this Agreement will not. and shall not, be deemed to affect the val-idity of 

any other provision. In the event that any provision of this Agreement is 

held to be invalid, the parties agree that the remaining provisions shall 

be deemed to be in full force and effect as if they had been executed by 

both parties subsequent to the expungement of the invalid provision. 

11. Section Headings. The titles to the sections of this 

Agreement are solely for the convenience of the parties and shall not be 

used to explain. modify, simplify or aid in the interpretation of the 

provisions of the Agreement. 
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12. Contract as Including Entire Agreement. This instrument 

embodies the whole agreement of the parties. There are no promises, 

tenns. conditjons or obligations other than those contained herein. This 

Agreement shall supersede all preVious communications, representations 

or agreements, either verbal or written, bei.w€en: the parties. 

13. Use of Pronouns. Feminine or neuter pronouns shaH be 

substituted for those of masculine form or vice versa, and the plural 

shall be substituted for the single number or vice versa, in any place or 

places in which the context may require such substitution. 

14. Notices. Wherever in this Agreement it shall be required or 

permitted that notice be given by either party to the other, such notice 

must be in writing and must be given personally or forwarded by certified 

mail addressed as follows: 

To: WESTERN APARfMENT SUPPLY & MAINTENANCE 
CO. at 2980 So. Kihei Road, Kihei, Maui, Hawaii 
96753 

TR1-STAR RESTAURANT GROUP, LLC, and 
SARENTO'S ON THE BEACH, LLC, whose mailing 
address is 1777 Ala Moana Blvd., Suite 225, Honolulu 
HI 96813 

DANA NAONE HALL and LESLIE KULOLOIO 
cj o Law Offices of Isaac Hall, 2087 
Wells Street, Wailuku, Maui, Hawaii 96793 

PLANNING DEPARI'MENT, COUNTY OF MAUl 
250 South High Street 
Wailuku, Maui, Hawaii, 96793 

15. Enforcement. Each and every party to this Agreement shall 

be entitled to enforce this Agreement using all remedies allowed by law 
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and in equity including. but· not lirnited to, the remedy of specific 

performance. 

16. Attorney's Fees. In the event any party hereto shall bring 

suit, or hire an attorney to compel performance of or to recover for 

breach of any covenant. agreement or condition contained in this 

Agreement, the prevailing party shall be entitled to recover from the other 

parly his/her /its costs and reasonable attorney's fees. 

17. No Party to be Deemed Draftsman. If an ambiguity shall 

appear in this Agreement, such ambiguity shall not be resolved by 

interpreting this Agreement against any pru·ty as the draftsman. The 

language of this Agreement shall be interpreted simply according to its 

fair meaning. 

18. No Third Party Beneficiary. Notwithstanding any other te1m. 

covenant or provision herein contained to the contrmy, this Agreement is 

not intended and shall not be constn1ed in any manner as to benefH a 

third party. 

19. No Representation. No party to this Release or anyone on 

their behalf has made a representation of fact. opinion or promise to 

induce this compromise except as set forth herein. 

20. Binding Effect. This Settlement Agreement and the terms, 

provisions, covenants, undertakings. obligations, conditions and 

representations contained herein shall survive the consummation of all 

transactions contemplated by this Settlement Ag1·eement and i~ and 

shall be binding upon and shall inure to the benefit of each party and 
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each respective parties' heirs, personal representatives, successors and 

assigns. 

21. Dispute Resolution. The parties agree that any dispute 

arises as it relates to the interpretation of this Settlement Agreement or 

the enforcement of its provisions or any request for additional time for 

any pru·ty to comply with its terms that such requests, if not agreed to by 

the parties, shall be submitted to Mr. Glenn M. Kosaka, Esq. who will 

have the authority to mediate such dispute and that the parties shall 

make good faith efforts to mediate any disputes as provided herein before 

seeking judicial remedies. 

22. Limitations of Settlement Agreement. The tem1s and 

conditions contained within this Settlement Agreement are expressly 

agreed by all parties to be limited as follows: 

22.1. If any terms or conditions contained Within this 

Settlement Agreement are beyond the jwisdiction of the County of Maui, 

such terms and conditions shall not be binding upon the County of Maui 

or the Planning Department, County of Maui and shall only be binding 

upon the r-emaining parties to this Settlement Agreement. 

22.2. It is understood by all of the parties to this 

~ettlement Agreement that the direct subject matter of this Settlement 

Agreement is the variance application filed With the County of Maui by 

the Applicants. The parties to this Settlement Agreement also 

understand that the County of Maui. through its continuing review of 

modifications to current uses of the subject properties and new proposed 

uses of the subject properties, may estabHsh certain further requirements 
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that relate to the modifications of cunent uses or proposed new uses of 

the subject properties. 

22.3. It is understood by the parties that the Planning 

Department, County of Maui has certain statutory and regulato1y duties 

and responsibiHties with respect to the processing and/ or review of 

applications for permits and/or approvals and nothing contained herein 

shall in any way limit the exercise by the Plaru1.1ng Department. County 

of Maui of such duties and responsibilities. 

22.4. It is understood by the parties that should other 

issues be raised by members of the public regarding the variance 

application before the BVA, the parties shall be free to address these 

issues. 

22:5. lt is understood by the parties that when this 

Settlement Agreement is presented for adoption or approval by the BVA, 

the Planning Department, County of Maui and Interested Parties shall be 

free to take the positions that the Applicants do not meet the various 

tests for the variances, however the Planning Department, County of 

Maui and Interested Parties would not oppose the granting of the 

variances so long as the BVA granted them on the tenus and conditions 

set forth in this Settlement Agreement. 

22.6 It is understood by the parties that when this 

Settlement Agreement is presented for adoption or approval by the BVA. 

the Applicants, Interested Parties and the Planning Department, County 

of Maui are free to argue that the permits and approvals listed in 

sections 2.4.1. through 2.4.9. are required by law. 
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22.7 It is understood by the parties that the Planning 

Department, County of Maui and Interested. Parties shall have the rights 

to take any necessary enforcement actions for failure(s) to obtain 

governmental permits or approvals if the Applicants have not obtained 

the pe1mits and approvals described in sections 2.4.1. through 2.4.9. 

above within thirty (30) months of the date of the execution of this 

Settlement Agreement by all parties, provided that extensions of this 

thirty (30) month deadline may be agreed upon by the parties in writing 

a11d the parties must participate in mediation, as provided herein, in 

good faith, p1ior to seeking such judicial relief. 

23. Counterparts. This Agreement may be executed in any 

number of counterparts. each of whic!1 shall be deemed to be an original. 

but all of which together shall constitute but one and the same 

instrument. 

IN WITNESS WHEREOF, the undersigned have executed this 

Settlement Agreement at Wailuku, Maui, Hawaii, on this ,;zfi7!Z. day 

of __ j~y .2 vnb.a r= , 2005. 

II 
II 

II 
II 

II 

II 

II 

II 
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Approved as to Form: 

~~ 
Deputy Corporation Counsel 

THE COUN1Y OF MAUl 

/2~ 
By: C-zCd/----

ALAN M. ARAKAWA 
Its Mayor 
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Leslie Kuloloio 
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Dana Naone Hall 
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WESTERN APARTMENT SUPPLY & 
MAINTENANCE CO., a California 
Corporation 

4d~ 
by Carroll G. Davis 
Its President 
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