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I.  EXECUTIVE SUMMARY 

 
Section 312 of the Coastal Zone Management Act of 1972, as amended (CZMA), requires the 
National Oceanic and Atmospheric Administration’s (NOAA) Office of Ocean and Coastal 
Resource Management (OCRM) to conduct periodic evaluations of the performance of states and 
territories with federally approved coastal management programs.  This review examined the 
operation and management of the Hawaii Coastal Zone Management Program (HICZMP or 
Coastal Program) by the Department of Business, Economic Development and Tourism (DBEDT), 
the designated lead agency, for the period from September 2004 to July 2008. 
 
This document describes the evaluation findings of the Director of OCRM with respect to the 
HICZMP during the review period.  These evaluation findings include discussions of major 
accomplishments as well as recommendations for program improvement.  This evaluation 
concludes that the DBEDT is satisfactorily implementing and enforcing its federally approved 
coastal program, adhering to the terms of the Federal financial assistance awards, and addressing 
the coastal management needs identified in section 303(2)(A) through (K) of the CZMA.  
 
The evaluation team documented a number of HICZMP accomplishments during this review 
period.  A key accomplishment was the development of a new Ocean Resources Management Plan 
in partnership with other state agencies and stakeholders, and statewide implementation through 
the Executive Policy Group and Working Group.  Other important accomplishments include: 
streamlining of Hawaii’s federal consistency process; support of many key hazard mitigation 
projects; and contributions toward the development and implementation of the national 
Performance Measurement System.  In addition, the HICZMP created a Special Management Area 
(SMA) Permit Coordinator Position to improve implementation of the SMA Permit System.  The 
SMA Coordinator has increased information sharing between the state, counties, and public and 
facilitated resolution of permitting issues.   
 
The evaluation team also identified areas where the implementation of the HICZMP could be 
strengthened.  The recommendations for the HICZMP are in the form of Program Suggestions and 
describe actions that OCRM believes DBEDT should consider to improve the program, but that are 
not mandatory.  A key program suggestion is the need to ensure that state budget planning and 
funding levels support the essential components of the program necessary to maintain 
approvability of the HICZMP under the CZMA.  Opportunities identified for strengthening the 
HICZMP include: providing leadership for climate change adaptation planning; consideration of 
how MACZAC and the HICZMP might more effectively work together to address coastal 
management issues; and finalizing Hawaii’s draft Coastal and Estuarine Land Conservation 
Program Plan. 
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II. PROGRAM REVIEW PROCEDURES 

 
A. OVERVIEW 
 
NOAA began its review of the HICZMP in May 2008.  The §312 evaluation process involves four 
distinct components: 
 

 An initial document review and identification of specific issues of concern; 
 A site visit to Hawaii, including interviews and a public meeting; 
 Development of draft evaluation findings; and 
 Preparation of the final evaluation findings, partly based on comments from the 

State regarding the content and timetables of recommendations specified in the draft 
document. 

 
Accomplishments and recommendations made by this evaluation appear in boxes and bold 
type and follow the findings section where facts relevant to the recommendation are 
discussed.  The recommendations may be of two types: 
 
 Necessary Actions address programmatic requirements of the CZMA’s 

implementing regulations and of the HICZMP approved by NOAA.  These must be 
carried out by the date(s) specified; 

 
 Program Suggestions denote actions that OCRM believes would improve the 

program, but which are not mandatory at this time.  If no dates are indicated, the 
State is expected to have considered these Program Suggestions by the time of the 
next CZMA §312 evaluation. 

 
A complete summary of accomplishments and recommendations is outlined in Appendix A. 
Failure to address Necessary Actions may result in a future finding of non-adherence and the 
invoking of interim sanctions, as specified in CZMA §312(c).  Program Suggestions that must be 
reiterated in consecutive evaluations to address continuing problems may be elevated to Necessary 
Actions.  The findings in this evaluation document will be considered by NOAA in making future 
financial award decisions relative to the HICZMP. 
 
B. DOCUMENT REVIEW AND ISSUE DEVELOPMENT 
 
The evaluation team reviewed a wide variety of documents prior to the site visit, including:  (1) the 
2004 Hawaii CZMP §312 evaluation findings; (2) the federally-approved Environmental Impact 
Statement and program documents for the Hawaii CZMP approved in 1978; (3) draft of a new 
program document that was submitted to OCRM for informal review in May of 2008. (4) federal 
financial assistance awards and work products; (5) semi-annual performance reports; (6) official 
correspondence; (7) Ocean Resources Management Plan; and (8) relevant publications on coastal 
management issues in Hawaii.   
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Based on this review and discussions with NOAA’s OCRM, the evaluation team identified the 
following priority issues prior to the site visit: 
 
 Program accomplishments since the last evaluation; 
 Changes to the core statutory and regulatory provisions of the Hawaii CZMP; 
 Ocean resource management planning; 
 Management of coastal hazards; 
 Public access; 
 Special Management Area permitting process; 
 Implementation of federal and state consistency authority; 
 Performance measures; 
 Effectiveness of interagency and intergovernmental coordination and cooperation at local, 

regional, state, and federal levels; 
 Public participation and outreach efforts; 
 The Coastal Nonpoint Pollution Control Program; 
 The manner in which the Hawaii CZMP has addressed the recommendations contained in 

the §312 evaluation findings released in 2005.   
 

C. SITE VISIT TO HAWAII 
 
Notification of the scheduled evaluation was sent to the Hawaii Department of Business, 
Economic Development and Tourism, Office of Planning, relevant environmental agencies, 
members of Hawaii’s congressional delegation, and regional newspapers.  In addition, a notice of 
NOAA’s “Intent to Evaluate” was published in the Federal Register on June 18, 2008. 
 
The site visit to Hawaii was conducted from July 23 – August 4, 2008.  The evaluation team 
consisted of Carrie Hall, Evaluation Team Leader and Kate Barba, Chief, OCRM, National Policy 
and Evaluation Division; John Parks, Coastal Program Specialist, OCRM, Coastal Programs 
Division; and Paul Klarin, Policy Specialist, Oregon Coastal Program. 
 
During the site visit, the evaluation team met with HICZMP staff, the Hawaii State Office 
Planning Director, and other state officials, federal agency representatives, county representatives, 
nongovernmental representatives, and private citizens.  Appendix C lists individuals and 
institutions contacted during this period. 
 
As required by the CZMA, NOAA held an advertised public meeting on Wednesday, July 30th, 
2008, at 7:00 p.m. in the Hilo State Office Building, Conference Rooms A, B, and C, 75 Aupuni 
Street, Hilo, Hawaii.  The public meeting was an opportunity for members of the general public to 
express their opinions about the overall operation and management of the HICZMP.  Appendix D 
lists persons who registered at the public meeting.  OCRM’s response to written comments 
submitted during this review is summarized in Appendix E. 
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The support of the HICZMP staff were crucial in setting up meetings and arranging logistics for 
the evaluation site visit.  Their support is most gratefully acknowledged. 
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III. COASTAL MANAGEMENT PROGRAM DESCRIPTION 
 
NOAA approved the Hawaii Coastal Zone Management Program (HICZMP or Coastal Program) 
in 1978.  The lead agency is the Department of Business, Economic Development and Tourism 
(DBEDT) and the HICZMP is located within the State Office of Planning (OP).  The HICZMP is a 
framework for designing and carrying out permitted land and water uses and activities while 
respecting the resources and values expressed by the Coastal Program’s objectives and policies.  
 
The Hawaiian Island archipelago spans the distance of 1,523 miles (2,451 km) from the Big Island 
of Hawaii in the southeast to Kure Atoll in the northwest.  This makes Hawaii the world’s longest 
island chain.  Hawaii is situated approximately 3,200 km (1,988 miles) southwest of the North 
American mainland, and is the southernmost state of the United States and the second westernmost 
state after Alaska.  Hawaii’s total coastline is 1052 miles, with a total population of 1,211,537 
people (2000 Census).  As an island archipelago, the ‘coastal zone’ in Hawaii is inclusive of all 
land area. 
 
The primary authority of the HICZMP, Chapter 205A, Hawaii Revised Statues (HRS), was 
enacted in 1977.  The Coastal Program provides a coordinated perspective for government and the 
private sector in the use and protection of coastal resources.  In building on existing authorities 
rather than creating new ones, the HICZMP relies on a network of authorities and partnerships for 
implementation.  The planning departments of the Counties of Hawaii, Kauai, Maui, and the City 
and County of Honolulu play a crucial role in implementing the regulations outlined under Chapter 
205A, HRS.  In particular, the counties implement the Special Management Area (SMA) permit 
system and shoreline certifications that manage development in the shoreline areas of the coastal 
zone. 
  
Annual Coastal Zone Management (CZM) funding provides ongoing support of coastal zone 
management functions such as policy analysis and legislative review, State and County Agency 
compliance, federal consistency, public education and outreach, public participation through the 
Marine and Coastal Zone Advocacy Council, County implementation of the special management 
area permit, coastal hazards preparedness planning, and development of a coastal nonpoint 
pollution control program. Funding also supports newly strengthened initiatives such as County-
wide implementation of the legislatively-approved (in 2007) Ocean Resources Management Plan, 
including the initiation of several culturally-appropriate and community- and place-based ocean 
resource management projects in coordination with local non-government organizations and 
community groups.   
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IV. REVIEW FINDINGS, ACCOMPLISHMENTS, AND RECOMMENDATIONS 
 
A. OPERATIONS AND MANAGEMENT 
 
Overall, OCRM finds that the Hawaii Department of Business, Economic Development and 
Tourism, State Office of Planning, is satisfactorily implementing the Hawaii Coastal Zone 
Management Program as approved by NOAA in 1978.  
 

1. Organization and Administration 
 
The HICZMP was built upon existing authorities and is a network of authorities and partnerships 
collectively implementing the objectives and policies of Chapter 205A, HRS.  State agencies are 
required to ensure that their statutes, ordinances, rules, and actions comply with the coastal zone 
management objectives and policies in Chapter 205A, HRS.   
 
The Department of Business, Economic Development and Tourism (DBEDT) is the lead agency 
for the HICZMP which is housed within the State Office of Planning (OP).  DBEDT has the 
primary administrative responsibility for a range of services including: promoting economic 
diversification and high technology industries; increasing foreign trade; economic research and 
analysis; promoting tourism; encouraging energy and ocean related research; housing finance and 
development; and long range planning for the state.  The Department also houses the Land Use 
Commission which works with the counties to implement the state’s land use planning program.  
In addition to managing the state’s coastal zone, the OP is responsible for guiding development in 
the state through a continuous process of comprehensive, long-range, and strategic planning, and 
manages a statewide geographic information system. 
 
County governments play a crucial role in implementing the HICZMP by regulating development 
in geographically designated Special Management Areas (SMAs). Through their respective SMA 
permit systems, the Counties assess and regulate development proposals for compliance with the 
HICZMP objectives and policies and SMA guidelines set forth in Chapter 205A, HRS.  Since 
1990, the State through the OP, has the authority to regulate development within limited SMAs 
under the jurisdiction of the Hawaii Community Development Authority.    
 
The Counties of Hawaii, Kauai, and Maui implement the SMA permit system in direct partnership 
and coordination with the HICZMP.  This includes the receipt, expenditure, and reporting of 
federal award monies through the annual CZM cooperative agreement with NOAA.  In 2007, the 
City and County of Honolulu declined to further partner with the HICZMP, including the receipt 
of federal CZM funds.  The City and County of Honolulu choose not to accept federal funds for 
several reasons, including concerns with implied obligations to implement the new Ocean 
Resources Management Plan and increased reporting requirements.  The City and County of 
Honolulu, however, continues to implement its SMA permit system and attends joint quarterly 
HICZMP and County SMA meetings when issues discussed are of interest.  OCRM is concerned 
that the reduced level of participation by the City and County of Honolulu will affect the 
implementation of the federally approved HICZMP and will continue to monitor the situation.     
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2. Staffing and State support 

 
At the time of the site visit, the Coastal Program was staffed by ten dedicated and knowledgeable 
staff and one position was vacant.  The evaluation team heard from many HICZMP partners the 
value of staff’s work, their knowledge, and HICZMP staff’s ability to bring people together to 
successfully address coastal issues.   
 
The Coastal Program is staffed by employees with a wide range of coastal zone management 
experience, from 20+ years to newer staff who have only recently been hired.  Like many federal 
and state agencies, the Coastal Program is likely to see the retirement of key personnel in the next 
5–10 years.  To ensure that new staff are ready to step into coastal zone management leadership 
roles, the HICZMP has encouraged its staff to participate actively in the national program and to 
take on leadership roles within the coastal zone management community.  OCRM encourages the 
Coastal Program to continue to support workforce development and to undertake a succession 
planning process to prepare staff to be leaders in coastal zone management, both at the state and 
national level.     
 
The National Coastal Zone Management Program is a voluntary partnership between the federal 
government and U.S. coastal states and territories authorized by the Coastal Zone Management Act 
to better manage our nation’s coasts.  The evaluation team noted with concern that state financial 
support for the partnership declined during the evaluation period.  The decline in funding impacts 
the Counties’ ability to successfully implement their SMA permit systems and could impact the 
Coastal Program’s ability to fill vacant positions.  In addition, only two HICZMP staff members 
are currently funded with state funds.   
 
Since the evaluation site visit, the State budget has continued to contract as a result of the national 
economic downturn and loss of tourism income.   The HICZMP is implemented through the SMA 
permitting process and the Coastal Program provides both federal and state support to the county 
governments to assist them with implementing their SMA Programs.  For the fiscal year (FY) 
2008, the contracts to the counties were voided by the State at the last processing stage because of 
budget cuts, resulting in a loss of $266,573 in state funds.  In order to cover the costs incurred by 
the counties in FY 2008, additional Federal and County funds were reprogrammed to cover the 
loss of State funds. 
 
 In addition, in the fall of 2009, the State implemented a Reduction-in-Force process eliminating 
1,000 state funded positions, including the Coastal Program Manager position, in order to align the 
budget with revenue projections.  The Program Manager position is a key position, providing 
oversight and direction for the Coastal Program and oversight of ten employees.  OCRM worked 
with DBEDT to maintain the Program Manager position and agreed to support the position with 
federal funds for two fiscal years, FY 2010 and FY 2011, with the condition that the State actively 
take steps to ensure that this position be funded with State funds as soon as they become available.  
OCRM is very concerned that the reduced level of state funding and support endangers the State’s 
and counties’ ability to implement the federally approved HICZMP. 
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Program Suggestion:  DBEDT and the HICZMP should ensure State budget planning and 
funding levels support the essential components of the program necessary to maintain 
approvability of the HICZMP under the Coastal Zone Management Act. 
 

3. Marine and Coastal Zone Advocacy Council 
 
In 2001, the Hawaii state legislature created the Marine and Coastal Zone Advocacy Council 
(MACZAC) which is composed of twelve advisory members from the Islands of Kauai, Oahu, 
Maui, Molokai, Lanai, and Hawaii  representing diverse backgrounds in business, environment, 
native Hawaiian practices, terrestrial and marine commerce, recreation, research, and tourism.  
MACZAC is an independent Council that pursuant to HRS, provides support to the lead coastal 
zone management agency through: (1) advice regarding marine and coastal zone management 
planning, (2) coordination, and (3) facilitation of HICZMP functions.  MACZAC is tasked with: 
(1) evaluating the program, including the activity of networked agencies and making 
recommendations for improvements, (2) advocating for program, (3) providing for citizen input, 
and (4) working towards the implementation of an integrated and comprehensive management 
system for marine and coastal zone resources.   
 
During the evaluation period, MACZAC developed working groups that were comprised of 
MACZAC members, members of the public, and experts to address significant coastal issues.  
Working groups have included Legislative, Shoreline Certification, Shoreline Parking and Access, 
and Cultural Resources workgroups.  MACZAC members also participate in other state working 
groups such as the Ocean Resources Management Plan Policy Group.  MACZAC has worked on a 
number of marine and coastal issues during the evaluation period, including coastal parking, 
shoreline certification, commercial boating regulations and harbor facilities, ocean resource 
management planning, and cultural resource management.  OCRM commends MACZAC for its 
active engagement in resolving coastal zone management issues.  
 
MACZAC’s broad mission provides the Council with the flexibility to engage in many activities 
but members’ time is limited.  Several evaluation participants stated that MACZAC members 
could increase their effectiveness by further clarifying and focusing the Council’s role and efforts.   
During the evaluation, questions were also raised regarding the primary role of MACZAC in 
relation to its support of the HICZMP and whether MACZAC should focus on representing 
HICZMP goals when engaging with the public, or organizing citizens around key coastal 
management issues, or bringing citizen concerns to the HICZMP.   
 
Since the site visit, MACZAC has narrowed its focus to four workgroups which focus on tasks laid 
out in the HRS for MACZAC: (1) CZM Evaluation Group, (2) Advocacy Group, (3) Community 
Input Group, and (4) ORMP Implementation Group.  However, opportunities to further clarify and 
enhance MACZAC’s role remain.  OCRM recommends that MACZAC and the HICZMP discuss 
existing collaborative efforts and new opportunities for using the strengths of the state Coastal 
Program and Council to better manage Hawaii’s coastal resources.  MACZAC could use this 
information to further clarify and prioritize its role in implementing the Coastal Program.  A 
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formal description of MACZAC’s clarified role and focus areas could be included in an updated 
Program Document.      
 
Program Suggestion: OCRM encourages the HICZMP and MACZAC to work together to 
further clarify MACZAC’s role and how together, they can best address coastal management 
issues and implement the state’s Coastal Program.  
 

4. Grants Management 
 
OCRM awards the State of Hawaii federal grant funds for the implementation and enhancement of the 
Coastal Program. OCRM requires the HICZMP to submit semi-annual performance reports that 
provide information about the status of tasks in the financial assistance award.  
 
During the evaluation period, the HICZMP has had difficulty spending funds in a timely manner.  The 
state contracting system can add a significant amount of time between federal approval and when a 
project can be contracted and initiated.   HICZMP has requested extensions up to the full three years 
allowed for its grants in order to expend the funds.  OCRM encourages DBEDT to pursue streamlining 
approval of contracts to ensure funds are spent in a timely manner and do not have to be returned to the 
federal government.  
 

5.  Performance Measurement System 
 
NOAA, the state coastal management programs, and the national estuarine research reserves have 
created the Coastal Zone Management Act (CZMA) Performance Measurement System to track 
national indicators of the effectiveness of state coastal management programs and national 
estuarine research reserves in achieving CZMA and strategic objectives.  The Performance 
Measurement System was devised to provide flexibility and accommodate varying management 
structures and differing coastal priorities across coastal states.  The System consists of a suite of 
contextual indicators to provide information on environmental and socioeconomic factors 
influencing program actions, and a set of performance measures to assess how well states are 
achieving CZMA objectives.  The six categories of performance measures include:  coastal 
habitats, coastal hazards, coastal water quality, coastal dependent uses and community 
development, public access, and government coordination and decision-making.  Measures are 
aggregated across programs for a national and regional picture of coastal zone management.  
 
The HICZMP participates in this effort and has invested a significant amount of staff time and 
funding to implement the national Performance Measurement System.  To better fulfill this 
national mandate, the HICZMP contracted with an outside company to help develop and 
implement the state’s Performance Measurement System.  The contractor worked with the 
HICZMP and counties to develop reporting forms and instructions to ensure that the necessary 
data is collected.  The HICZMP also anticipates analyzing the data and determining how the 
information can be used at the state level to inform coastal management efforts.  The HICZMP has 
provided valuable input into the improvement and refinement of the Performance Measurement 
System at the national level.  OCRM commends and appreciates the HICZMP’s contributions to 
the development and implementation of the National Performance Measurement System. 
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Accomplishment: HICZMP has successfully contributed to the development and 
implementation of the National Performance Measurement System. 
 
OCRM has been working with state coastal programs to streamline the new Performance 
Measurement System and to reduce the work load at the state level while still collecting enough 
data to effectively measure national program performance.  The HICZMP has also been working 
with its county partners to simplify the reporting forms.  County staff appreciate this work, 
although, they noted that the simplified reporting requirements still require significant staff time 
and do not measure the impacts of enforcement, a significant part of their programs.  OCRM 
acknowledges that the Performance Measurement System has increased the workload of state 
coastal programs in order to demonstrate success at the national level.   
 
B. GOVERNMENT COORDINATION AND DECISION-MAKING 
 
Two objectives of the HICZMP are to “Improve the development review process, communication, 
and public participation in the management of coastal resources and hazards” and “Stimulate 
public awareness, education, and participation in coastal management,” Chapter 205A, HRS.  The 
HICZMP’s development and implementation of an updated Ocean Resources Management Plan 
has provided new opportunities for coordination and public input into coastal management. 
 

1. Ocean Resources Management Plan (ORMP) 
 
During the evaluation period the HICZMP focused on enhancing its role as a facilitator and 
coordinator of statewide and regional coastal and ocean management efforts.  The keystone of this 
effort was the development of the 2006 ORMP.  State legislation requires the HICZMP to 
periodically develop an ocean resources management plan.  The prior plan was approved in 1998.  
During 2005, the HICZMP worked with federal, state and nongovernmental partners and obtained 
public input into the development of the new Plan.  The planning process brought partners together 
to build upon traditional Hawaiian management principles and lessons and to move toward 
integrated and area-based approaches to natural and cultural resource management.  The Plan was 
completed in 2006 and approved by the legislature in 2007.  The goal of the Plan is to “improve 
and sustain the ecological, cultural, economic, and social benefits we derive from ocean resources 
today and for future generations.”  The initial Plan covers a five-year time frame and lays out 
management goals and strategic actions under three perspectives (1) Connecting Land and Sea,  (2) 
Preserving Our Ocean Heritage, and (3) Promoting Collaborative Governance and Stewardship.  
The management goals and strategic actions provide a comprehensive list of activities that support 
Plan implementation.  It is hoped that over the 30-year planning horizon, natural and cultural 
resource management will be fully integrated throughout state government and community groups, 
through collaborative governance mechanisms and stewardship agreements.   
 
HICZMP staff members continue to lead the implementation of the ORMP.  In 2007, an 
Executive-level multi-agency Policy Group was established to oversee the implementation and 
further development of the Plan.  A Working Group consisting of the managers and staff of the 
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Executive Policy Group is tasked with coordinating their agency’s implementation efforts.  
Members prioritized activities and developed two-year agency work plans.  The Working Group 
meets monthly to streamline implementation and further develop the ORMP.  The Policy Group 
meets twice annually to give overall guidance, approve work tasks and recommendations, and 
commit staff time and support.  The Policy and Working Groups include: state agencies; the 
University of Hawaii; Hawaii, Kauai, and Maui Planning Departments; the Board of Water 
Supply, City and County of Honolulu; MACZAC; OCRM; U.S. Coast Guard; and U.S. Army 
Corps of Engineers.  
 
The ORMP implementation has opened many opportunities for improving coordination of ocean 
and coastal resource management and serving as a conduit of information throughout the state.  
For example, the ORMP development and implementation has led to increased coordination 
between the Coral and HICZM Programs (see Section D).  The ORMP process has also provided a 
venue for state agencies to interact more closely with community groups and to identify 
partnership opportunities.  OCRM commends the HICZMP for undertaking the development of the 
ORMP and ensuring its implementation through ongoing leadership and staffing of the Policy 
Group and Working Group.  
 
Accomplishment: The HICZMP has shown vision and leadership in the development of a 
new Ocean Resources Management Plan and the institutionalization of a process to 
coordinate state agency activities around joint marine and coastal management goals and 
strategic actions. 
 
The ORMP is a new and innovative approach to addressing coastal and ocean resource 
management issues.  Ensuring that the ORMP is implemented through the coordination of federal, 
state, and community group activities is a significant ongoing effort requiring staff and 
management time.  OCRM encourages the Coastal Program to document and advertise their 
successes as they implement the ORMP to provide encouragement and motivation in this 
significant endeavor.  OCRM also encourages the HICZMP to reach out to additional federal 
agencies, such as the National Marine Sanctuary Program and other possible partners, and to 
provide with them with information on the ORMP and how they can contribute.   
 

2. Climate Change  
 
The CZMA states that “because global warming may result in a substantial sea level rise with 
serious adverse effects in the coastal zone, coastal states must anticipate and plan for such an 
occurrence.”  At the time of the site visit, the HICZMP was not actively engaged in climate change 
adaptation efforts.  Many evaluation participants identified climate change as one of the biggest 
emerging issues for the state and coastal zone management.  Many evaluation participants also 
stated that the HICZMP was uniquely positioned, capable, and needed to take the lead in initiating 
state and county climate change adaption efforts.  The HICZMP is an integral player in statewide 
hazard mitigation efforts and could draw upon this expertise and staff’s relationships with key 
partners to bring them together to build on existing hazard mitigation efforts to develop and 
implement climate change adaptation plan(s).   
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The ORMP has several goals related to hazards but does not specifically address climate change.  
During the site visit, the evaluation team heard from staff that the HICZMP and ORMP partners 
were beginning initial discussions on how to incorporate climate change into the ORMP.  Since the 
site visit, the HICZMP has taken a lead role in climate change adaptation planning through the 
ORMP process.  The ORMP Working Group developed a document, “A Framework for Climate 
Change Adaptation in Hawaii.”  While the development of the Framework was ongoing, the 
legislature passed SB266, establishing a Climate Change Task Force to assess impacts and 
possible adaption measures and to provide a preliminary report with recommendations to the 2010 
legislature.  The Task Force is housed in the OP, and the OP Director is the Chair of the Taskforce.  
As of October 2009, the Task Force members had been identified but had not yet convened their 
first meeting.  OCRM encourages the HICZMP to continue to show leadership in addressing 
climate change adaptation through appropriate planning processes such as the ORMP process, 
working with the Climate Change Task Force, and incorporating climate change adaptation into 
hazard mitigation plans.    
 
Program Suggestion:  OCRM encourages the HICZMP to continue to show leadership in 
addressing climate change adaptation through the ORMP and Climate Change Task Force 
and other appropriate planning processes. 
 

3. Federal Consistency 
 
The CZMA’s federal consistency provision (§307) is a primary incentive for states to participate in 
the national coastal zone management program.  It is also a powerful tool that states use to manage 
coastal uses and resources and to facilitate cooperation and coordination with federal agencies.  
The federal consistency provision requires that federal agency activities that have reasonably 
foreseeable effects on any resource in the coastal zone must be consistent to the maximum extent 
practicable with the enforceable policies of a state’s coastal management program and that non-
federal applicants for federal licenses or permits and state agency and local government 
applications for federal funding be fully consistent. Federal consistency reviews are the 
responsibility of the lead state agency that implements or coordinates the state’s federally approved 
coastal management program.  In Hawaii, DBEDT exercises the state’s authority to review most 
federal activities in the coastal zone to ensure that they are consistent with the ACMP’s 
enforceable policies.   
 
Federal Agency partners who participated in the evaluation site visit felt that the federal 
consistency process in Hawaii worked well, due in large part to the frequent dialogue and 
discussion of issues between the federal consistency program and federal agencies.  They also 
noted that the HICZMP Federal Consistency Coordinator was fair, responsive, and helpful, alerting 
agencies to possible issues with a proposed permit application or federal activity.   
 
The state of Hawaii has a large military presence and numerous ongoing military activities.  In 
order to better coordinate review of military activities, the U.S Army Space and Missile Defense 
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Command and the Navy Region Hawaii host quarterly coordination meetings among various 
Federal and state regulatory agencies.  HICZMP staff actively participates in these meetings and 
the early coordination enhances communication throughout the federal consistency process.   
 
The HICZMP continues to enhance its consistency process through an internship program with the 
Navy region Hawaii.  In 2006, a Navy intern worked with HICZMP staff to develop a de minimis 
list of Navy activities that could be excluded from federal consistency review because these 
activities are expected to have negligible coastal effects.  This effort streamlined the federal 
consistency process and the Navy intern gained a more in-depth understanding of the federal 
consistency process. The de minimis list includes 17 categories of activities and a corresponding 
list of mitigation measures and general conditions.  The areas covered include: Pearl Harbor Naval 
Complex; Naval Magazine Lualualei; Naval Communications and Telecommunications Area 
Master Station Pacific; Pacific Missile Range Facility; and all associated installations, facilities 
and equipment located outside of these Navy properties.  CZM consistency concurrence was 
issued in April 2007.  OCRM commends the HICZMP for initiating efforts to streamline the 
federal consistency process.   
 

Accomplishment: The HICZMP has streamlined the federal consistency process, including 
the development of a de minimis list covering 17 naval activities and corresponding list of 
mitigation measures and general conditions. 
 
The HICZMP Federal Consistency Coordinator has extensive experience dealing with complex 
federal consistency issues including those associated with military activities.  The U.S. territories 
in the Pacific may be able to benefit from this expertise as they face new issues.  For example, the 
military is expanding its presence and scope of activities on the island of Guam.  OCRM 
encourages the HICZMP federal consistency staff to pursue additional opportunities to share their 
expertise. 
 
C. PUBLIC ACCESS 
 
Two objectives of the HICZMP are to “Protect beaches for public use and recreation,” and 
“Provide coastal recreational opportunities accessible to the public,” Chapter 205A, HRS.  The 
HICZMP relies on the SMA permitting process to ensure public access to the beach and coastal 
recreational opportunities.   
 
The state has enhanced public access since the early 1970’s through the SMA permit process.  The 
SMA regulations require a subdivider or developer, in cases where public access is not already 
provided, to dedicate land for public access by right-of-way easement for pedestrian travel from a 
public street to the land below the high-watermark.  Hawaii like most coastal states has an 
increasing population and increased demand for beach real estate and access to the beach.  The 
evaluation team received numerous comments from members of the public on beach access.  The 
comments from members of the general public focused on three concerns: (1) private landowners 
encouraging the growth of vegetation on the public beach through the planting and watering of salt 
tolerant plant species causing a narrowing of the beach and affecting the public’s ability to walk 
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along the beach; (2) the gating of private roads that had previously provided perpendicular access 
to the coast, particularly in the Kailua area (Kahala Beach) of Oahu; and (3) the lack of adequate 
funding for the acquisition of new public access. 
 
The HICZMP coordinated a site visit of Kahala Beach with members of the community and State 
and City officials focusing on encroaching vegetation and wrote a memorandum outlining 
recommendations as to how to proceed.  In 2008, the Hawaii state legislature passed House 
Concurrent Resolution No. 258 based on the memorandum.  The resolution calls for city and state 
agencies to develop a strategy for the removal of vegetation to enhance public use and enjoyment 
of the beach and to submit the report to the legislature.  OCRM encourages the HICZMP to 
continue to lead and participate in, efforts to address removal of vegetation that is encroaching on 
public access.   
 
In areas of Hawaii, in particular the Kailua area, the gating of previously open private roads has 
caused nearby residents to be concerned and upset as their traditional access ways have been 
closed off.  Nearby residents are also concerned that emergency vehicles will no longer have quick 
access in case of an emergency on the beach.  Residents along the roads have expressed concerns 
with safety, increased trash, and late night activity and cited these as reasons for gating off roads.  
This reduction in coastal access has occurred in areas built out prior to the implementation of the 
SMA permit system.  The roads are private and the Counties and State believe the residents are 
legally within their rights to close off the roads.  OCRM encourages the HICZMP to continue to 
monitor the issue and, to the extent possible, to work with state, county, and community partners to 
find innovative ways to encourage continued perpendicular access to the beach.     
 
Another need identified by public participants in the evaluation, was the need for information on 
resources to increase public access, in particular, funding sources for purchase of lands adjacent to 
the beach.  One possible resource is the Coastal and Estuarine Land Conservation Program 
(CELCP) which is managed by OCRM.  As described in Section D, CELCP provides funding for 
projects that protect coastal and estuarine lands considered important for their ecological, 
conservation, recreational, historical or aesthetic values.  The public looks to the HICZMP to 
ensure public access and to provide information on public access.  OCRM encourages the 
HICZMP to add a public access section to the HICZMP website.  The public access section could 
include a list of possible funding sources for acquiring new public access, links to public access 
guides, and a list of county contacts to report access violations.   
 
During the evaluation site visit, a public meeting was held in Hawaii to provide the opportunity for 
public comment.  Dr. Jim Anthony, representing the Hawai'i--La'ieikawai Assn. Inc., provided 
comments emphasizing the importance of shoreline access issues in the state.  He noted the need 
for more information regarding potential funding sources and possible partnerships to assist 
nonprofits in their efforts to acquire lands for public access and to protect culturally important 
areas.  Since the evaluation site visit, the HICZMP has continued to explore public access related 
opportunities with Dr. Anthony and the Hawai'i--La'ieikawai Assn. Inc. and the HICZMP has had 
the opportunity to benefit from their expertise on climate change issues. 
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During the evaluation period the HICZMP has undertaken a range of activities to ensure and 
enhance public access.  The HICZMP discussed public access at a quarterly SMA meeting with the 
Counties and brought in the Attorney General to discuss legal issues surrounding public access in 
the state.  The HICZMP also provided funding to Hawaii County for the development of an online 
public access guide.  HICZMP staff noted that they were interested in working with the Counties 
to develop a statewide online public access guide.   OCRM encourages the HICZMP in its efforts 
to develop a statewide access guide.    
 
D. COASTAL HABITAT 
 
Two objectives of the HICZMP are to “Protect valuable coastal ecosystems, including reefs, from 
disruption and minimize adverse impacts on all coastal ecosystems” and “Promote the protection, 
use, and development of marine and coastal resources to assure their sustainability,” Chapter 
205A, HRS.  The HICZMP works with its partners through the ORMP process to protect coastal 
ecosystems and ensure their sustainability and supports projects that give land use managers the 
tools they need to better understand and protect coastal ecosystems.   
 

1. Watershed Management and Coordination 
 
The HICZMP promotes and encourages watershed-based management and habitat protection 
through the ORMP process.  The ORMP stresses the connection between the land and sea and also 
the importance of collaboration and community involvement and empowerment.  The ORMP has a 
strong focus on coastal habitat protection and promotes community watershed management as an 
important tool, necessary for successful implementation of the ORMP.  One of the goals of the 
ORMP is to build the capacity for community participation in natural resource management. 

Community stewardship groups in Hawaii are actively involved in habitat management. To better 
understand all the many ongoing management efforts, the HICZMP surveyed community 
stewardship groups throughout the state on their best practices, successful projects, needs, and 
institutional resources in 2007.  The information was used to create a popular community 
stewardship directory of the 60 plus groups.  The on-line directory allows community stewardship 
groups to find groups doing similar activities, or activities that might compliment their 
management efforts.   The information was also used to develop five draft principles to guide the 
State toward place-, culture-, and community-based approaches to natural and cultural resources 
management.  A workshop was held in January of 2008 to gain input from community stewardship 
groups and develop implementation options.  The HICZMP’s efforts led to new connections 
between the HICZMP and the community stewardship groups and provided a forum for all the 
groups to begin discussing projects they could work on together.  OCRM encourages the HICZMP 
to continue to build relationships with, and among, community stewardship groups.  

The ORMP implementation process has also allowed HICZMP staff to build relationships with 
other state programs, including the Coral Program which is run by the Division of Aquatic 
Resources in the Department of Natural Lands and Resources (DNLR).  The United States Coral 
Reef Task Force (USCRTF) leads U.S. efforts to preserve and protect coral reef ecosystems and 
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includes 12 Federal agencies, seven U.S. states, territories, and commonwealths, and three freely 
associated states.  NOAA helps implement the work of the Taskforce through the Coral Reef 
Conservation Program which is co-located in the Office of Ocean and Coastal Resource 
Management with the Coastal Zone Management Program.  The evaluation team met with several 
participants who stated that CZMA projects should be better coordinated with Coral Reef 
Conservation Program projects to avoid duplication of effort.  During the year prior to the site 
visit, coordination with the Coral Program improved.  HICZMP is currently represented by a staff 
member on the Coral Program Working Group and two other staff are on the Coral Program’s 
Local Action Strategy Steering Committee.  In addition, the HICZMP has also participated in the 
planning of two workshops for the August 2009 Coral Reef Task Force meeting held in Kona, 
Hawaii.  Through the ORMP and other planning processes the Coastal and Coral Programs are 
working more closely together and eliminating duplication of effort.  OCRM anticipates that the 
two programs will also be working more closely together at the federal level in the future. 

The Coastal Program also supported the development of the Wai'anae Ecological Characterization, 
which synthesizes historical and current physical, ecological and cultural information.  An 
innovative part of the ecological characterization was the addition of a Nonpoint Source Pollution 
Evaluation and Comparison Tool (N-SPECT) for the Wai'anae Coast.  N-SPECT allows users to 
examine the relationship between land cover, nonpoint source pollution, and erosion.  The 
Wai'anae Ecological Characterization is a tool that can be used by educators, planners, and 
decision-makers for land use planning, resource management, and educational curriculum 
development.  However, the evaluation team found little evidence that the Wai'anae Ecological 
Characterization was being used by the target audience.  OCRM encourages the HICZMP to work 
with the community and other partners to ensure that its use and value is maximized. 

2. Coastal and Estuarine Land Conservation Program 

Congress established the Coastal and Estuarine Land Conservation Program (CELCP) in 2002 to 
protect coastal and estuarine lands considered important for their ecological, conservation, 
recreational, historical or aesthetic values. The program provides state and local governments with 
matching funds to purchase significant coastal and estuarine lands, or conservation easements on 
such lands, from willing sellers. Lands or conservation easements acquired with CELCP funds are 
protected in perpetuity so that they may be enjoyed by future generations. 
 
The CELCP guidelines outline the criteria and process for states to nominate land conservation 
projects to a national competitive process. The program is coordinated at the state level through 
each state’s CELCP lead within the state’s lead coastal management agency. According to the 
CELCP guidelines, a state must have an approved CELCP plan in order to compete for funding. 
The HICZMP organized a Hawaii Coastal and Estuarine Land Conservation Plan Advisory 
Committee, representing a wide range of program partners, to assist with the development of the 
Plan.  The Advisory committee guided the prioritization of land conservation projects and 
shoreline habitats and coastal wetland habitats and adjacent upland habits were chosen as 
priorities.  The planning process was also used to reach out to the public for support and input.  
OCRM commends the HICZMP on conducting an inclusive CELCP planning process.   
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Hawaii’s draft CELCP Plan was submitted to NOAA in August of 2007.  The draft plan was 
reviewed by NOAA staff and comments were returned to the state in October 2007.  OCRM 
encourages the HICZMP to submit their revised CELCP Plan and to work with NOAA to obtain 
final approval. 
 
Program Suggestion: The HICZMP should submit their revised CELCP Plan for approval 
by July 2010 to ensure Hawaii remains eligible to participate in CELCP. 
 
E. WATER QUALITY 
 
The Coastal Nonpoint Pollution Control Program (CNPCP), created by §6217 of the Coastal Zone 
Act Reauthorization Amendments of 1990, is jointly administered by NOAA and the 
Environmental Protection Agency (EPA).  Two of the CNPCP’s key purposes are to strengthen the 
links between federal and state coastal zone management and water quality programs, and to 
enhance state and local efforts to manage land use activities that degrade coastal waters.  NOAA 
and EPA must approve each state’s coastal nonpoint program.  Hawaii’s Coastal Nonpoint 
Program was conditionally approved in 1998. 
 
The HICZMP works closely with the Hawaii Department of Health’s Polluted Runoff Control 
Program, which receives federal funding from the EPA, to implement the state’ Nonpoint Program 
and to address the remaining conditions placed on the Program.  Over the evaluation period, 
Hawaii has provided several submissions to OCRM addressing outstanding management measures 
and administrative elements.  OCRM has issued four interim decision documents in response to the 
submittals.  The state has received interim approval of three Agricultural management measures 
(MMs), one Urban MM, five Marina and Boating MMs, the Enforceable Policies and Mechanisms 
administrative element (AE), and the Technical Assistance portion of the Critical Coastal Areas 
Additional MMs and Technical Assistance AE.  The Program has an additional 14 MMs and AEs 
that still need approval.    
 
To reach full approval of its Coastal Nonpoint Program, the state of Hawaii is currently pursuing 
the development of a Watershed Guidance Package which will include management measures and 
associated practices.  The development of the Watershed Guidance will be a valuable tool as the 
HICZMP and partners begin to implement the ORMP and increase management efforts at the 
watershed level.  OCRM commends the Coastal Program on making progress towards full 
approval of its Coastal Nonpoint Program and for having addressed several outstanding conditions 
during this evaluation period.  OCRM encourages the State to continue to work with NOAA and 
EPA to address the remaining conditions and achieve a fully approved Coastal Nonpoint Program.  
 
During the evaluation period, the HICZMP has supported projects to address coastal nonpoint 
pollution including: 

   Low Impact Development (LID) Guide and Training: The HICZMP contracted for the 
development of a workbook LID Hawaii: Practitioner’s Guide covering building and site 
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design techniques for managing stormwater, drainage, and small-scale wastewater systems 
to reduce nonpoint pollution.  A technical workshop was held in each county and in 
addition, the contractor held several meetings with county staff to discuss LID approaches 
and county concerns and restrictions.   

   On-site Waste Water Treatment and Disposal Systems: The HICZMP hired a 
contractor to develop guidance on the various treatment and disposal systems available.  
The Onsite Wastewater Treatment Survey and Assessment describes the advantages and 
constraints of different systems, to assist practitioners with choosing the best system for a 
site. 

 Hilo Bay watershed Advisory Group:  The HICZMP provided funding to the Watershed 
Advisory Group to develop a water quality monitoring program and a website to bring the 
community together to understand and protect the ecology of the Hilo Bay Watershed.  
This project was selected for funding to further implement the ORMP.  

During discussions of the Coastal Nonpoint Program, evaluation participants raised several key 
needs in the state including: (1) the need for a state agency to provide leadership and bring 
different groups together to address nonpoint pollution; (2) building capacity, and in particular, 
developing and holding trainings for county permitting staff, county planning boards, and county 
water boards; and (3) building local watershed capacity.  The HICZMP has begun to work through 
the ORMP to bring different groups together to build watershed capacity and to address coastal 
issues, including coastal nonpoint, and the Coastal Program has held trainings for county staff.  
However, there is still a need for additional training and capacity building at the local level.  
OCRM encourages the HICZMP to continue to build on the ORMP implementation process to 
address coastal nonpoint pollution.  OCRM also encourages the HICZMP to explore partnerships 
and facilitate training opportunities building on the use of the information contained in the Low 
Impact Development Guide and the Assessment of On-site Waste Water Treatment and Disposal 
Systems, both are excellent resources whose use could be increased. 
 
F. COASTAL HAZARDS 
 
An objective of the HICZMP is to reduce hazards to life and property from tsunami, storm waves, 
stream flooding, erosion, subsidence, and pollution, Chapter 205A, HRS. Hawaii is vulnerable to 
many natural hazards including volcanic activity, earthquakes, flooding, hurricanes, storm surge, 
shoreline erosion, and tsunamis.  The population of Hawaii continues to grow from 1,108,229 in 
1990 to 1,288,198 in 2008 (U.S. Census), putting more people and property at risk.   

The Hawaii 2006 §309 five-year Assessment and Strategy ranked hazards as a high priority, as did 
the 2001 Assessment and Strategy.  The Assessment of hazards noted several key needs in the state 
including: continued hazard mitigation assessments and planning, especially pertaining to 
hurricanes; public education and outreach on hazard preparedness; revision of the statutory 
definition of the shoreline; implementation of development standards to incorporate additional 
hazard mitigation requirements; and completion of research on probable tsunami impacts on the 
Hawaiian Islands.  The HICZMP is addressing coastal hazards through partnerships, planning, 
technical support, and education and outreach. 
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1.  Partnerships 

The HICZMP works with many partners throughout the state, nationally, and internationally to 
mitigate the risks posed by natural hazards.  Throughout the site visit, the evaluation team heard 
that the HICZMP is an integral player who brings the right people and partners together to 
complete projects, and provides financial and technical assistance for crucial projects. 

The HICZMP is an active member of key forums and groups engaged in hazard mitigation, 
including the Statewide Hazard Mitigation Forum.  The Forum is composed of seventeen state, 
federal, county, and private representatives, and provides a venue for coordinating hazard 
mitigation efforts in the state.   Members have provided leadership and funding for the 
development of mitigation plans for the state and four counties, and helped educate the public on 
risks associated with natural hazards.  In addition, the HICZMP is represented on the Hawaii State 
Earthquake Advisory Committee, the Tsunami Technical Review Committee, and the State Lava 
Flow Mitigation Technical Committee.  These hazard-specific committees provide technical 
expertise to the Forum and State Civil Defense.  Active membership in these committees ensures 
coastal management concerns are incorporated into the many ongoing state hazard efforts and 
facilitates HICZMP efforts to bring organizations together to address coastal hazards.  The 
HICZMP is also contributing to national coastal management efforts through participation on a 
Coastal Resiliency Steering Committee formed by the Coastal States Organization to explore 
whether coastal resilience can be used as a CZMA performance measure.   

Although staff time and funding is limited, the HICZMP has been involved in select regional 
efforts to reduce coastal hazard risks.  The HICZMP was instrumental in bringing together Pacific 
state and territorial coastal managers to provide input into the development of the Pacific 
Integrated Ocean Observing System.  The HICZMP has also worked to raise international 
awareness and knowledge of tsunamis and partnered with the International Tsunami Information 
Center (ITIC) to print revised versions of “Tsunami: The Great Waves” which incorporates the 
latest science and mitigation techniques.  OCRM commends the HICZMP for its active 
engagement in many ongoing coastal hazard reduction efforts. 

However, while the HICZMP has been involved in regional projects they are not actively engaged 
with several regional groups working on hazard issues such as the Pacific Climate Information 
System and Pacific Risk Management Ohana.  OCRM encourages the HICZMP to consider 
whether involvement in these region-wide groups would be beneficial to the Coastal Program.  
These region-wide initiatives could also benefit from the substantial expertise of HICZMP staff. 

2. Hazard Mitigation Planning 

The HICZMP 2006 §309 Hazards Strategy exemplifies key strengths of the HICZMP’s hazard 
program, facilitating the building of partnerships and bringing diverse groups together to address 
hazard issues.  The Hazards Strategy focuses on working with the state, counties, and others to 
encourage the adoption of state-of-the-art building codes with customized coastal hazard 
mitigation standards.  In addition, the strategy includes providing training on the interpretation and 
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application of the newly adopted codes with architects, builders, inspectors, and others involved in 
the building industry.    
 
The HICZMP has supported the development of a statewide building code, and in 2007, the 
Governor signed SB795 which created a nine-member state Building Code Council tasked with 
establishing a state building code based on the International Building Code (IBC).  The HICZMP 
has been instrumental in moving this process forward.  The IBC is based on storm models that do 
not give accurate results in Hawaii due to differences in geography and wind patterns.  Therefore, 
the HICZMP funded wind risk assessment work for both Maui and Hawaii County that could be 
translated into maps and building code amendments.  In conjunction with the City and County of 
Honolulu Building Division and other partners, the HICZMP held a training on the 2003 IBC and 
International Residential Code (IRC) which was attended by over 850 government and industry 
building professionals.  The training was in high demand as the City and County of Honolulu had 
just adopted the 2003 IBC and IRC in September 2007.  Due to the demand, the HICZMP 
partnered with the Hawaii Association of County Building Officials to offer six more courses on 
the new 2006 IBC and IRC.  Several evaluation participants noted that HICZMP’s support was 
instrumental in developing and conducting the trainings.    

The HICZMP has also assisted the State and Counties in their efforts to develop FEMA approved 
Multi-Hazard Mitigation Plans.  The Plans create a framework for risk-based decision making to 
reduce damages to lives, property, and the economy from future disasters.  The plans are essential 
for receipt of federal post-disaster funding and pre-disaster mitigation grant funding, including 
flood mitigation assistance, fire management assistance, certain categories of public assistance, 
and two hazard mitigation grant programs.  As a member of the State Hazard Mitigation Forum the 
HICZMP also has oversight for Multi-Hard Mitigation Plan approval and implementation. 

 3.  Research, Tool Development, and Education and Outreach 

The HICZMP is actively involved in the development of many research, tool development, and 
education and outreach projects.  The Coastal Program has provided technical and financial 
assistance to support key projects during the evaluation period including: 

 Tsunami Education: A Blueprint for Coastal Communities: The HICZMP provided 
funding to the Pacific Tsunami Museum to assist Downtown Hilo prepare for and recover 
from a tsunami.  The project included the development of educational materials and 
implementation of an outreach program including a guide offering instructions on how to 
create a similar program. 

 Climatic Atlas of Tropical Cyclones over the Central North Pacific: The Atlas provides 
access to track records of tropical cyclones over the Central North Pacific and can be used 
by weather forecasters, emergency managers, and researchers interested in studying 
changes in tropical cyclones in the Central North Pacific in an environment of increasing 
sea surface temperatures.   

 Legal Study, Building in High Hazard Areas: The HICZMP and State Civil Defense 
Agency developed a proposal that was accepted by the University of Hawaii 
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Environmental Law Clinic.  Students researched the history of relocation efforts in Hawaii, 
the public trust aspects of land transfer, and laws and programs in other states.  The 
students made recommendation and presented their report to County of Hawaii officials, 
the State Lava Flow Mitigation Technical Committee, and the Hawaiian Volcano 
Observatory.   

 Hawaii Earthquake Loss Estimation Modeling: The HICZMP partially funded the 
customization of FEMA’s loss estimation model HAZUS 00.  The customized model was 
validated in the wake of the October 2006 Kiholo earthquake.  Comparisons with reported 
losses demonstrated that only using the entire set of model improvements produced 
comparable results.  

 Earthquake Loss Estimation Report: The HICZMP led and funded the development of 
the “Earthquake Hazards and Estimated Losses in the County of Hawaii.”  The report 
provides decision makers and others with easily understandable technical information on 
the likely losses following an earthquake.  As a follow-up, training was held in the County 
of Hawaii in 2005 and attended by over 100 county leaders, including the Mayor, county 
council members, building officials, planners, first responders, hospital officials, and 
scientists who have a role in earthquake hazards mitigation.   

 Tsunami Risk Assessment Project: The HICZMP funded the acquisition of data which 
was utilized to determine exposure and sensitivity to tsunami hazards in Hawaii.  This 
information will be used to help identify and tailor future preparedness, mitigation, 
response, and recovery planning efforts to specific communities and economic sectors.  

 Hazards Preparedness Wheel: The Hazards Preparedness Wheel was developed during 
the prior evaluation period but the Hazards Wheel has remained a popular education tool 
and is used by the navy, hospitals, teachers, schools, and community groups.  After the 
December 2004 tsunami, the HICZMP partnered with the ITIC and the ITIC distributed the 
hazards wheel and bookmarks to nations affected by the December 2004 tsunami, in hope 
that those products would be an impetus for development of local educational products.  
Subsequently, the National Disaster Warning Center of Thailand produced a similar 
hazards wheel.   

 
OCRM commends the HICZMP for its leadership and support of hazard mitigation projects and 
for providing decision makers and the general public with the information and tools needed to 
mitigate risks. 
 
Accomplishment: The HICZMP has facilitated the development of key research and tools 
and supported education and outreach efforts resulting in greater statewide preparedness for 
coastal hazards.   
 
The evaluation team noted that Hawaii had many ongoing efforts to reduce risks to tsunami 
hazards but they had yet to perform a warning system drill.  Tsunami drills are an essential tool to 
identify weaknesses and areas for improvement.  OCRM encourages the HICZMP to work with 
partners to promote full testing of their tsunami warning system. 
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G. COASTAL DEPENDENT USES AND COMMUNITY DEVELOPMENT 
 

1. Special Management Area Permit System and Community Planning 
 

The HICZMP manages Hawaii’s coast in a partnership with the four counties of Maui, Kaui, City 
and County of Honolulu, and Hawaii.  Chapter 205A, HRS calls for each county to regulate 
development in geographically designated Special Management Areas (SMA) through a SMA 
permit system.  Each County has developed its own ordinances and regulations for carrying out the 
SMA permit system and ensuring that development proposals are in compliance with the CZM 
objectives, policies, and SMA guidelines in the HRS.  The HICZMP has direct SMA authority 
over limited areas under the jurisdiction of the Hawaii Community Development Authority.     
 
The previous evaluation found that it was a necessary action for the HICZMP to improve the 
enforcement of local SMA programs and ensure open communication between all networked 
programs.  The evaluation also encouraged the HICZMP to continue its outreach and educational 
activities.  Since the previous evaluation, the HICZMP has taken several steps to address these 
concerns.   
 
The HICZMP has focused on raising the public’s understanding and awareness of the SMA permit 
system.  The Coastal Program developed a Participant’s Guide to the Special Management Area 
Permit Process in the State of Hawaii.  The Guide is directed towards citizens and provides them 
with basic information on what an SMA permit is, what types of development are regulated, 
opportunities for public information, and contacts for more information at the state and county 
level.  The guide is available in printed form and on the HICZMP website.  The Coastal Program 
has also conducted SMA workshops for different audiences.  Those attending SMA workshops 
have included planners, Planning Commissioners, developers, and the public.  The workshops 
address the requirements of the SMA permit and the need for SMA permit conditions to have a 
CZM context.  OCRM commends the HICZMP for continuing to increase awareness and 
understanding of the SMA permit process through the provision of training sessions and 
development and distribution of the SMA Guide.  
 
The HICZMP also dedicated a position to serve as an SMA Coordinator.  The SMA Coordinator 
serves as a liaison with county staff and the general public.  The SMA Coordinator facilitates 
communication between the public and SMA administrators and assists with resolving issues.  The 
Coordinator also holds quarterly meetings with the County Planning Directors and staff focused on 
addressing issues of mutual concern.  Meeting topics have included public access, human-induced 
overgrowth of vegetation on beaches, and cumulative impacts of proposed development.  The 
meetings also provide the Counties with the opportunity to exchange their experiences, successes, 
and challenges in administering the SMA permit and help ensure consistency in implementation.   
 
In addition, the HICZMP also initiated a Special Management Area Permit System Assessment.  
The Assessment provides a comparative overview of the procedures and practices of each 
County’s SMA permit system.  The report includes a discussion of: (1) Effectiveness and 
efficiency of procedures for evaluating and regulating development (2) Consistency among 
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Counties in evaluating and regulating development (3) Effectiveness of public participation; and 
(4) Areas of concern for which guidance by the HICZMP may be needed.  This assessment will be 
used by the HICZMP to streamline and improve the SMA permit system and to determine if the 
existing framework is sufficient to address the ORMP’s strategic actions.   
 
Accomplishment: The HICZMP has taken multiple steps to raise awareness of, and improve 
the implementation of, the SMA Permit System including: creating an SMA Permit 
Coordinator position, developing a Participants Guide, holding SMA permit workshops, and 
initiating an assessment of the SMA Permit System. 
 
Evaluation participants raised a concern with the need to better monitor and enforce SMA permit 
conditions.  Although the HICZMP has taken significant steps to improve the SMA permit system 
and expanded ongoing educational efforts, enforcement of permit conditions continues to remain 
an issue.  SMA permit conditions are monitored and enforced at the County level.  The HICZMP 
may wish to explore opportunities for assisting counties with monitoring and enforcement of SMA 
permit conditions. 
 

2. Community EnVisioning 
 
The EnVision Downtown Hilo 2025 project began as interested citizens, the Hilo Downtown 
Improvement Association and a County of Hawaii Planning Department staff member came 
together and began a process to envision Downtown Hilo’s future.  The group, the Friends of 
Downtown Hilo Steering Committee, reached out to hundreds of Hilo residents and stakeholder 
groups who provided input into a community based vision and a Living Action Plan that lays out a 
five year implementation plan.  The EnVision Downtown Hilo project was the first time in Hawaii 
County that community members had come together to develop a shared vision for their future.   
The community is currently in the process of executing its Living Action Plan.  OCRM commends 
the HICZMP for funding innovative community planning which encourages broad public 
participation. 
        

3. Shoreline Certifications and Setbacks 
 
The Coastal Program manages coastal development through shoreline setbacks in order to reduce 
hazard risks and protect public access.  The Shoreline Setback program is implemented through 
DNLR and the Counties.  DNLR is responsible for approving a shoreline certification and county 
zoning boards then use this information to determine the construction setback.  The previous 
evaluation included a program suggestion that the HICZMP should work with DNLR to develop a 
scientifically-based shoreline definition process.  This program suggestion arose out of a 
controversy surrounding the basis of shoreline certifications.  The shoreline is defined in the HRS 
as the “upper reaches of the wash of the waves, other than storm and seismic waves, at high tide 
during the season of the year in which the highest wash of the waves occurs, usually evidenced by 
the edge of vegetation growth, or the upper limit of debris left by the wash of the waves.”   
 

chris
Highlight
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During the previous evaluation review period, DNLR administrative rules gave preference to using 
the vegetation line to determine the shoreline.  This became an issue when some landowners were 
engaging in the controversial practice of encouraging growth of vegetation by planting salt tolerant 
vegetation and installing watering systems to encourage growth further down the beach.  Induced 
vegetation growth results in a reduced shoreline setback and increased risk to property and reduced 
public access.  In 2006, the Hawaii Supreme Court ruled that the vegetation line trumps the debris 
line only when the vegetation line lies more inland than the debris line and furthers the public 
policy of extending to public ownership and use “as much of Hawaii’s shoreline as is reasonably 
possible.”  This ruling clarified the definition of “shoreline.”      
 
State law requires setbacks from the certified shoreline of at least 20 feet and no more than 40 feet.  
Counties are allowed to require additional setbacks.  The HICZMP provided financial assistance to 
Kauai County to assist with collecting shoreline erosion and accretion data and synthesizing the 
information to develop annual erosion rates.  In 2007, the County of Kauai passed a setback 
ordinance mandating a 40-foot minimum setback plus 70 times the annual coastal erosion (70 
years is considered the average lifespan of a building by the Federal Emergency Management 
Agency).  The ordinance could not have been passed without the collection and scientific analysis 
of erosion data to develop erosion rates for all coastal areas.  OCRM commends the HICZMP for 
providing assistance to the County of Kauai and enabling the implementation of setbacks that will 
reduce future risks to life and property.  OCRM encourages the HICZMP to continue to support 
other counties in their efforts to develop similar strong setback regulations that protect property 
and increase personal safety.  
 
Accomplishment:  The HICZMP provided support to the County of Kauai in their efforts to 
collect and synthesize the information they needed to mandate a minimum setback based on 
annual erosion rates and equivalent to the life of a structure (70 years).  
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January 16, 2013 | 08:02 AM 
The war in Maui County over deferral agreements is raging again. It flares up now and then through the 
years, only to dissipate a few weeks later. Silent for the last couple years, the issue began getting 
discussed a few weeks ago. In fact, county officials are insisting that the problem may even be coming to 
an actual solution. 
 
A relatively ancient anecdote is in order. 
 
Back in 2002, when the County of Maui first began talking of the Lower Honoapiilani Highway "Phase 
IV" development between Kahana and Napili, West Maui resident Christopher Salem visited an engineer 
who worked for the county. Salem, who lived in the area, had some infrastructure improvement ideas: 
speed control devices, using indigenous stone walls to replace the current steel barricades, and even 
burying overhead power lines underground to improve the neighborhood's aesthetics. According to 
Salem, the engineer looked over his proposal, then said the county had no money to make those kinds of 
improvements. 
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"What about the funds from the multiple developer reimbursement agreements along Phase IV?" Salem 
said he asked. 
 
"Ah, we never collect those," Salem said the engineer told him. 
 
"Ever?" 
 
"Never." 
 
Ah, deferral agreements. I had first heard of these a year or two after Salem's meeting, when I was 
discussing land development with then-Maui County Council member Jo Anne Johnson (now named Jo 
Anne Johnson Winer, she went to work in 2011 as the county transportation director). Deferral 
agreements were one of her perennial bugbears–an itch in the county's planning/public works/finance 
nexus that, no matter how much she scratched at it, never seemed to get better. 
 
Put simply, deferral agreements were deals the County of Maui used to strike with those who wanted to 
divide up their land into three lots or less. The landowners had a choice: pay for whatever sidewalk, 
pavement, curb or gutter improvements were needed right then, or defer the payment. The practice began 
in 1974, and was mainly to help local families divide up their land for their offspring without having to 
become full-fledged developers. 
 
Even simple questions like how many of these agreements exist aren't simple to answer. According to 
Maui County Public Works Director David Goode, a mid-2011 search by his office discovered 600 such 
agreements. That seems great, except that in 2010, his predecessor Milton Arakawa told the Maui County 
Council Planning Committee that his office found about "1,700" agreements. 
 
"That was before we did our count," Goode told me. "The previous number, I can only imagine, is an 
estimate." 
 
Goode, by the way, was County Public Works Director back in 2002 around the time when Salem first 
found out that the county "never" collects deferral agreements. A decade later, in 2012, Goode lamented 
to the County Council during budget hearings how "crazy" the whole situation had gotten. 
 
"[I]n some cases, especially in West Maui, the original three-lot subdivision was a huge piece of 

land that went halfway up the mountain," Goode said during an April 19, 2012 budget hearing. 

"And so there's a possibility there's going to be some deferral agreements where theoretically 

there's 1,000 different owners and they each owe us $25. I mean it's getting really crazy." 
 
In any case, the issuing of these deferral agreements to those building three lots or less ended in 2007 
after a number of problems emerged. First, as Salem discovered five years earlier, the county simply 
didn't collect any of the deferred monies. The deferral agreements just sat there, without the landowners 
making any payments, even as county officials actually went ahead and made some of the required 
infrastructure improvements. 
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"This is money," Johnson said at a Nov. 15, 2010 Maui County Council Planning Committee hearing on 
the matter. "It's not owed to me. It's not owed to Public Works. This is taxpayer money that is able to be 
collected if we would simply send people a bill for their proportionate share of whatever the 
improvements were made to the frontage abutting their property." 
 
They did this, county public works officials admitted years later, because they had very little notion of 
who exactly owed them what. Just how many of these deferral agreements hadn't yet been paid, how 
many infrastructure improvements were made without first securing payment–even figuring out how 
many deferral agreements actually existed–were all unknowns at the County of Maui, even as late as 
2010. 
 
"[W]e intend to collect the necessary information on deferral agreements as we need it," then-Public 
Works Director Milton Arakawa told the Council's Planning Committee at a Nov. 15, 2010 hearing (this 
is the same hearing when he threw out the 1,700 figure that Goode disputes. "There are approximately 
4,900 subdivision files at Kalana Pakui and an, an additional 5,800 files in storage. And, of course, not all 
of these have deferral agreements. So we do not need the information, all of this information, at the 
current time. And it would take many months of research to find deferral agreements through the 33 years 
that this provision was in existence." 
 
As for how much money that added up to, Johnson estimated that the figure would run into the "millions 
of dollars." 
 
Councilman Mike Victorino, who at that point had been on the council for four years, admitted during the 
hearing that he'd known nothing of deferral agreements, and what he was hearing "astonished" him. 
 
"And it's astonishing that 33 years and some seven Administrations and I don't know how many Councils 
in between, this has just languished and languished," he said, according to the hearing minutes. "And I, I'll 
take responsibility, four years, I've just heard about it. I've never had any idea what the heck was going 
on. And now, now to have some reality set in, Mr. Chair, it's astonishing. But this could be millions and 
millions and millions of dollars that is due this County. And the problem is maybe some people even 
passed away, you know, people have left, sold it six, seven times, I don't know." 
 
Victorino's last point, about the possibility of properties with deferral agreements on the books getting 
sold and re-sold, throwing the question of who owed the county what completely askew, was important. 
At the hearing, Arakawa agreed that property sales since the agreement made it all that more difficult to 
figure out dollar amounts. 
 
Then Victorino called for action. "But it's the point that this County is due this money," he said. "And 
whether the next Administration takes it on or not I think the, the Council should make it, you know, very 
much an important issue that we need to work on this problem along with a few others because these are 
monies that the people of Maui County are owed." 
 
The next day, The Maui News ran a story on the hearing under the pretty sensational but nonetheless 
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accurate headline "County unpaid for roadwork for decades." And then, as is often the case where these 
types of things are concerned, nothing changed. For all his talk of being "astonished," Victorino 
apparently didn't do anything after the hearing (he did not return a phone call for this story). 
 
But Salem, the guy who discovered more than a decade ago the untapped potential of deferral agreements, 
decided to do something. There were two reasons for this. First, he had also worked as a County Council 
aide, and was very familiar with both engineering and legislative matters. And second, he owns a house in 
the Lower Honoapiilani Highway Phase IV area. 
 
In mid-2010, Salem received a letter (dated May 27, 2010) from Public Works Director Arakawa. "[W]e 
would like to provide you the following "Notice of Intent to Collect," Arakawa wrote, referring to the fact 
that a deferral agreement was attached to his house, which was in the Phase IV project area. "As part of 
this project, the County will be seeking a payment of a pro rata share of roadway improvements as 
included in the terms of the deferral agreement." 
 
The letter would have been alarming enough if Arakawa had stopped there. The letter included no due 
date, but was rather just a warning that such a collection notice would someday come. Deferral 
agreements are, after all, contingent liens–homeowners who don't pay them risk foreclosure. 
 
But the letter also stated that the county didn't actually have a "pro rata share of the costs" to give him. 
Instead, Arakawa's letter said, Salem would have to negotiate his final share of the cost with the other 
original lot owners. 
 
Title companies call that an "open-ended encumbrance"–a bill that, someday, will come due in some 
amount that's yet undetermined. Good luck selling a home–much less getting it appraised–with that 
attached to your deed. 
 
Needless to say, Arakawa's letter outraged Salem. It was one thing to ask him to pay a bill–that was 
perfectly reasonable. But to put in writing that someday he'd have to pay an indeterminate amount that 
he'd have to negotiate himself? That was too much. 
 
"He didn't have the authority to send that letter," Salem said. "There is no formula adopted by ordinance 
for the assessment and collection of these agreements. The county Charter says assessments have to be 
adopted by the Council." 
 
Salem, who spent about 15 years working with the County Council,  then wrote up the "Fairness Bill" 
(dubbed PC-17). The bill, said Salem, would get all the deferment agreements off the county's books and 
set up a method of collecting whatever money was still owed to the county. It would develop a formula 
for assessing and collecting the agreement amounts. He said it was partly based on a similar county parks 
ordinance. 
 
"There already is an ordinance with parks," Salem said. "If you develop, you give up land for a park or 
pay a fee. That came out in 1987, and is exactly what's needed for deferral agreements." Of course, Salem 
said there was a three lots or less exemption built into the parks ordinance as well. 
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Anyway, the Fairness Bill seemed to be moving along until early December. Then, Salem said, 
Councilmember Don Couch suddenly killed it. What's more, the bill was not rolled over to the next 
council session. 
 
According to Couch, the bill was "auto-filed," meaning that if a council member didn't ask for it to come 
up again during the next term, it was filed away. His reason, he told me, was that the bill simply wasn't 
necessary. 
 
"The Department of Public Works is going ahead with deferral agreements where applicable, and not 
going ahead where nothing is going on. When they come up, I'm guessing a lot of them get rectified." 
 
Goode agreed. "When the county comes in and does a project, then we would exercise the agreements," 
he said. "We're coming up on our first project now where we'd send out a letter [to those with deferral 
agreements]." The project, Goode explained, is the Lower Honoapiilani Highway Phase IV development 
that affects Salem. 
 
As for Salem's "Fairness Bill," Goode said it that the County Corporation Counsel's office had said it 
wasn't legal. 
 
"There was discussion on amending the law," Goode said. "But our attorneys said that you can't. It's a 
done deal and we have to live with it. I don't think at this point that there's any way to change the deal. It 
wouldn't fly." 
 
For his part, Salem says he still concludes that the Maui County Charter is clear on this. "The park fee 
ordinance does have a formula for collection," he said. "They're never acknowledging these things. Will 
they acknowledge them in this year's budget?" 
 
 



























ALAN M. ARAKAWA 
Mayor 

R.C. Sinnott 

DEPARTMENT OF THE CORPORATION COUNSEL 
COUNTY OF MAUl 

200 SOUTH HIGH STREET, 3 RD FLOOR 
WAILUKU, MAUl, HAWAII 96793 

EMAIL: CORPCOUN@MAUICOUNTI.GOV 
TELEPHONE: (808) 27D-7740 
FACSIMILE: (808) 270-7152 

November 17, 2014 

52A Waimahaihai Street 
Kihei, HI 96753 

RE: Meeting with Council members 

Dear Mr. Sinnott: 

PATRICK K. WONG 
Corporation Counsel 

EDWARD S. KUSHI 
First Deputy 

LYDIA A. TODA 
Risk Management Officer 
Tel. No. (808) 270-7535 
Fax No. (808) 244-2646 

This is to address your requests to meet with Council 
member Couch and Chair Baisa. Based on your repeated threats of 
litigation, council members have been instructed to not meet 
with you. 

If you would like to address your concerns in writing, that 
is fine. However I there will be no in person-mee"tTngs·. 

~ 
If you have any questions or comments, please direct them 

to me in writing so that we can maintain a clear record of our 
communication. Thank you for your attention to this matter. 

Sincerely, 
< 

·_ //,:' . ..... II .. 
i ; :,- I L 
' lh " ' ' 

MOAkAr1 . ~y 
1

Deput C~poration Counsel 

cc: Gladys Baisa, Council Chair 
Don Couch, Council member 



Ms. Moana Lutey 
Department of the Corporation Counsel 
County ofMaui 
200 South High Street,3rd Floor 
Wailuku, Maui 96793 

Dear Ms. Lutey: 

52 A Waimahaihai Street 
Kihei, Hi 96753 

19 November 2014 

Thank you for your opinion. Suing the County from my observation is 
clearly the method of doing business here in Maui County and is a self 
serving method for your department. As I stated in my most recent letter, I 
am not interested in suing the County. The County seems to be making every 
effort to encourage me to do that. 

My goal is simple. The County via multiple departments participated in 
activities that it should not have done and I am trying to correct that failure 
while trying to insure that my community in Kihe is protected from the 
negligent behavior of the County, which your office seems to have little 
interest in correcting. 



I note from your letter that your office "instructs" the Maui County 
Council. Does that extend to their apparel and the correct way to say "yes" ? 

I am quite certain that the council members have an obligation under 
the 1st Amendment to listen to my grievances. They most assuredly can make 
sound judgments on their own. I wish to make certain that they have availed 
themselves of my grievances and that this is done in a neutral environment 
without the intimidation of an overseer, unless that is their wish. Unless you 
have some information that would preclude my speaking to them, I suggest 
strongly that your office stop interfering with my Constitutional rights. 

Sincerely 

Robert Sinnott MD 
COL USARtd 
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Maui County must repay $11M in time­
share suit

A state judge has rebuked Maui
County attorneys and property tax
officials for collecting $10.7 million
in improper taxes from owners of a
Kaanapali time·share because the
owners challenged the county's tax
pollcy.

Circuit rudge Peter Cahill said in
a written decision earlier this
month that the county abused its
taxation power to create a weapon
against taxpayers who had sued to
dispute the legality of a unique
treatment of time-shares for prop­

erty tax purposes.
In the decision, Cahill ordered

the county to refund $10.7 million
in taxes to the owners of 1,114

units in the Westin Kaanapali
Ocean Resort Villas, plus interest
and $83,325 in fees the owners

paid to initially appeal the im­
proper tax bills.

The owners also are expected to
seek extra damages and recovery
of roughly 1400,000 in attorneys
fees.

"This all never had to happen,"
said Robert Klein, a local attorney

and former Hawaii Supreme Court
justice representing the timeshare
owners.

Klein said a poorly designed le­
gal tactic by the county to retroac­

tively "reassess" property taxes
backfired. "They went way out
there," he said of the county. "Basi­
cally, (Cahill) said the reassess­

ments were illegal."
In a written statement, Maui

County and its corporation counsel
strongly disagreed with the find­

ings and rulings ofthe court.
County attorney Pat Wong said

in the statement that a "highly
questionable" lawsuit filed in 2013
by the Ocean Resort Villas time­

share owners challenging the
county's special tax rate for time­
shares led county property tax as­

sessors to uncover that they had
undercharged the owners in 2006,
2007 and 2008 by $10.7 million, so
the county tried to collect the cor­

rect amount.
Wong said the county will re­

fund the $10.7 million along with
interest and fees but will appeal

the court ruling.
Maui County claims that back­

logged property tax assessment
rolls resulted in Ocean Resort Villas
being billed about 18 million based
on the land value and value of con­

struction costs on two parcels that
make up the time-share complex

built between 2003 and 2006. This
valuation method is typical for con­

dominiums while they are being
built, and the county usually

switches to assessing the value of
individual condo units when con­

struction is finished.
That didn't initially happen in

the case of Ocean Resort Villas.
The county made the change for

the time-share in 2009, and owners
paid the higher assessments
though they appealed the amount
and settled with the county for
2009 and 2010 bills.

Then in 2013, Ocean Resort Vil­
las owners, through two owner as­
sociation boards, med a lawsuit
that alleged the county didn't fol­
low Hawaii open-meetings laws

and that having a separate prop-

• ••• ••• ••

erty tax rate for time-shares wasn't
fair. The suit alleged that the
county owed the owners 130 mil­

lion.
In 2015, one month before a

scheduled trial date, the county
filed a counterclaim seeking to re­

cover a "tax windfall" from 2006,
2007 and 2008 - $10.7 million in
underpayments - for Ocean Re­

sort Villas. Circuit Judge Rhonda
Loo dismissed the counterclaim in
March 2016.

Two months later the county
Real Property Assessment Division
sent Ocean Resort Villas 1,114
~amendedn tax assessments for the

three years totaling an extra
$10.7 million and gave owners

30 days to pay it. The notice also
said, "For questions, call Maul

County Department of Corporation
Counsel."

The time-share owners ap­
pealed the amended assessments to

a county tax review board but had
to first pay the $10.7 million and an
appeal fee of $75 per owner, for a

total of $83,325.

In January the board upheld the
higher assessments, and the time­

share owners further appealed to
the state Tax Appeal COUft in Fe­
bruary, paying $100 for each of the
1,114 appeals. The Tax Court had

yet to rule when Cahill issued his
decision Aug. 8.

Cahill said no evidence was pre­

sented that the county would have
issued the amended assessments in
the normal course of real property
tax functions.

"The county issued the
amended assessments not as part
of its routine assessment and taxa­
tion function, but, viewing the facts

in the light most favorable to the
county, abused (its) taxation power
to create a weapon - a new 110­

plus million tax obligation ­

against taxpayers with whom it
was in litigation," Cahill said in his

order.
Issues over the validity of Maul

County's tax rate for time·share
property have yet to be decided in
the case.

~ Write a comment.
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• Bump it (1) , Dump It
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AFFIDAVIT OF JO ANNE JOHNSON WINER 

I, JoAnne Johnson Winer, state as follows; 

8/7/15 

1. I am a citizen of the United States of America, a resident of the County of 

Maui, State of Hawaii and I am over 21 years of age. 

2. As a resident of West Maui, I was elected to the Maui County Council on 

November 2, 1999 and served for ten years until reaching term limitations and I currently 

serve as Director of Transportation for the County of Maui. 

3. On or about 1999, I hired Kathy Kaohu as my executive assistant to the 

Maui County Council. Ms. Kaohu is currently an executive assistant to Maui County 

Council Member Don Guzman. She also assisted me in research on issues while on the 

Council and on issues related to "deferral agreements." 

4. On or about late in 2000, my office was contacted by West Maui resident 

Christopher Salem regarding questions and concerns over the proposed design for a 

County of Maui Capital Improvement Project for Phase IV of Lower Honoapiilani Road 

relating to public safety, environmental impacts and view planes, since the project ran 

adjacent to his property. 

5. In cooperation with Austin, Tsutsurni Associates, Inc. (project consultants 

for Phase IV) and County Project Manager Joe Krueger, Mr. Salem volunteered his 

professional knowledge and expertise to help create a more sensitive and safe redesign of 

the Phase IV roadway improvements, which I believe are still on file with the County. 

6. As a member of the Maui County Council, I approved the expenditures for 

this Phase IV Capital Improvement Project during our annual budget hearings as a part of 



our annual budget process. During this process, I understood from the information 

provided that the project would begin in 2002 and the construction would take about a 

year. 

7. I do not believe that Council members were aware at the time the funding 

was approved that the Department of Public Works had failed to acquire the numerous 

land rights and necessary easements to initiate the field construction of the Phase IV 

roadway upgrades. To the best of my knowledge the Phase IV Capital Improvement 

Project is currently stalled and I am unclear if approvals and/or funding are in place. 

8. In late 2000, Mr. Salem also brought to my attention outstanding 

obligations owed to the County ofMaui from developer contractual agreements 

commonly known as "3 Lots or Less" roadway improvement "Deferral Agreements." 

9. We met with Councilmember Riki Hokama to determine if his historical 

knowledge could help us to understand this process and how these obligations could still 

be outstanding. Councilmember Hokama was not aware of who was tracking these 

obligations and was also concerned about these obligations. He did not want to use public 

monies to pay for improvements that were the responsibility of either developers or 

owners. 

10. Since Mr. Salem owned a property along Phase IV of Lower Honoapiilani 

Road he shared his firsthand knowledge of how this worked with us. He advised us that 

in accordance with terms of a "3 Lots or Less" subdivision agreement recorded on his 

land title by our attorneys in Corporation Counsel, the original developers deferred the 

cost of roadway and drainage improvements. Mr. Salem explained that this obligated 

2 



current and future property owners within the 3 Lot subdivisions to pay to the County of 

Maui their "pro rata" share of the Phase IV Capital Improvement Project. 

11. I later learned from Mr. Salem's ongoing inquires and notices to our 

County departments, the Department of Corporation Counsel, Department of Finance, 

and Department of Public Works that no department was assigned to track the collection 

and assessment of an unknown quantity of developers contractual financial obligations 

owed to the County ofMaui. As a result, it was unknown how many of these agreements 

existed or how much money might be owed to the County of Maui. I believe I also 

received a letter from Public Works confirming that no records were being kept by their 

department of these agreements. 

12. Through this process I also learned that subdivisions of 4 lots of more 

were required by ordinance to mitigate the impacts of their developments by installing 

complete roadway and drainage improvements along their frontages without any form of 

deferral or developer exemptions available. 

13. I recall receiving a copy of a letter sent from Mr. Salem to Mayor Alan 

Arakawa alerting the administration that public funds were likely being used to pay for 

private developer's financial obligations without any form of reimbursement to the 

County of Maui, since deferral agreements were not being tracked. 

14. From 2002 and for years thereafter, I continued to raise my concerns in 

annual Maui County Council budget hearings regarding how these deferral agreements 

actually obligated the County ofMaui to pay for and incur private owner's financial 

obligations. 
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15. Prior to my tenure as a council member, I learned that the first three 

phases of Lower Honoapiilani Road had been upgraded and improved as County of Maui 

Capital Improvement Projects with County ofMaui and Federal funds. However, no 

funds were provided through deferral agreement collections. 

16. As I came to learn over time, on these 3 phases, the County ofMaui paid 

with public taxpayer funds the entire costs of developer's roadway frontage and financial 

obligations without making any attempts to notice or collect upon the development debts 

owed. 

17. My numerous inquiries to then Department of Public Works Director 

Milton Arakawa, requesting a list of developer' s subdivisions that were subject to 

assessment and collection throughout Maui County, failed to achieve any results. 

18. In 2007, out of frustration, I proposed legislation to the members ofMaui 

County Council to Title 18 that was adopted (I think it was ordinance 3 513 and Bill 

Number 77) by Maui County Council in 2007. I believed that by doing so, it would limit 

the expenditure of public funds on private developer's or owners financial obligations 

that had been ongoing since 1974. 

19. On October 12, 2009, I proposed further language to a proposed Title 18 

bill that would insure that financial obligations set forth in previously executed and 

recorded "deferral agreements" would be assessed and collected by the County of Maui. 

20. The resulting Ordinance 3731 was enacted and insured that proper 

advanced Notice oflntent to Collect would be sent by the director authorized to 

administer the developer agreement at the commencement of future funding of roadway 
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Capital Improvement Projects and at the time land right of way acquisition was initiated 

by the County ofMaui. 

21. Ordinance 3731 insured that developers and their heirs would be obligated 

to pay a pro rata share of roadway capital improvements in order to prevent those costs 

from being shifted to Maui County taxpayers. 

22. In compliance with the adopted ordinance, I recall that Director of Public 

Works, Milton Arakawa, then sent letters ofNotice oflntent to Collect to multiple 

property owners along the Phase IV Capital Improvement Project of Lower Honoapiilani 

Road, including Mr. Salem. 

23. Director Arakawa informed property owners that the County would ask 

them for a payment of the pro rata share of costs of the Phase IV roadway improvements 

as per the terms of their deferral agreements. Director Arakawa also notified the property 

owners that Phase IV construction would now commence in 2012. 

24. Director Arakawa, I believe also informed the affected property owners 

that their pro rata share would likely be determined in consultation and agreement 

between other property owners within their subdivision. However, I could never fmd any 

authorization within our legislation that would allow such a notice and determination. 

25. It was not until November of2010 that Public Works Director Milton 

Arakawa finally disclosed to the County Council that he believed there were perhaps as 

many asl800 open-ended deferral agreements affecting the land title ofthousands of 

properties in Maui County that had been executed and recorded by Corporation Counsel. 

This was very disturbing to many of us. 

26. I was also made aware by Mr. Salem that Director Arakawa had informed 
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the property owners in Mr. Salem's subdivision that 5 property owners from two 

separate overlapping 3 Lot subdivisions were obligated to pay a pro rata share of 

the 3 Lots or Less Subdivision Agreement. Mr. Salem asked me if I was aware of 

how this could happen and I advised him that I knew of no ordinance adopted by 

the Maui Council that would allow two separate overlapping subdivisions of the 

same parcel of land to twice defer their roadway infrastructure and financial 

obligations and I had no explanation as to how this could even happen. 

27. In early 2011, I met with Mayor Alan Arakawa and Mr. Salem and I was 

instructed by Mayor to work with Corporation Counsel Attorney Ed Kushi and Mr. 

Salem to see if there was a possible formula or process for assessment and collection of 

the deferred developer financial obligations that the Mayor might present for 

consideration to the Maui County Council. The knowledge that both Mr. Salem and I had 

of the subject matter was why I believe we were asked to come up with some possible 

suggestions to the Mayor. 

28. The effort to provide input never came to fruition since Corporation 

Counsel advised the Mayor that our input was not needed. I was also questioned by 

Corporation Counsel as to why I was even involved in this matter inasmuch as I was no 

longer a Councilmember. I explained that I had specific knowledge of the issue and felt 

that I could contribute to resolving the matter to the benefit of all concerned. I am aware 

that after Corporation Counsel countered Mayor Arakawa's directive, Mr. Salem took it 

upon himself as a private citizen to meet with Council members and their assistants to 

draft legislation to adopt a fair and reasonable process for collection and assessment of 

the developer' s deferred financial obligations. 
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29. I read what I term the "Fairness Bill," prepared with assistance from Mr. 

Salem in cooperation with Council Member Elle Cochran's executive assistant Jordan 

Molina. The bill provided what I thought could be the start to achieving a fair and 

responsible process for collection and assessment of developer's deferred financial 

obligations. Mr. Salem advised that the bill also appeared to have support from members 

of the Maui County Council. I do not know what happened to the legislation beyond what 

I was told by Mr. Salem. 

30. I am unaware if the Department of Public Works or Corporation Counsel 

ever addressed the concerns raised by Mr. Salem regarding the five owners with two 

overlapping three lot subdivisions. There should be some type of response as it does not 

appear to be allowed under our county ordinances. If it is not legal, then how can 

Corporation Counsel allow it to be permitted? 

31. Corporation Counsel informed Mr. Salem, and I believe, during public 

testimony, our County Council as well as the general public, that releasing copies of the 

developer contractual agreements would be "an interruption of a legitimate government 

function". I did not agree with this interpretation. 

32. I recalled reading in a Maui News article that Public Works Director 

David Goode publicly stated that Corporation Counsel deemed the "Fairness Bill" illegal. 

From what I understood, the "Fairness Bill" was reviewed by Council Services attorneys 

prior to being forwarded to the County Council for consideration and no issues regarding 

illegality were raised. 

33. I question whether or not a written memorandum was ever issued by 

Corporation Counsel to the members of the Maui County Council explaining why the 
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"Fairness Bill" was unlawful or inconsistent with the 2010 Ordinance that was approved 

by Corporation Counsel. This was always a part of the standard procedure when I was on 

the Council. 

34. During my years of public service as a Council Member of the County of 

Maui, the attorneys in Corporation Counsel always led me to believe that the "3 Lot or 

Less" contractual agreements drafted and recorded by the Department were collectable 

debts owed to the County of Maui. 

35. Why the Fairness Bill that was submitted was not considered or an 

alternate proposal drafted so that monies owed to the people of Maui County were able to 

be collected? I was disturbed with the way Mr. Salem' s integrity was questioned and how 

his motivation to resolve this issue was portrayed both privately and publicly during the 

discussions surrounding the bill. 

36. I believe Mr. Salem's efforts in seeking responsible government over the 

past fifteen years were on behalf of the best interests of the citizens ofMaui County. 

From what I personally witnessed, his dedication and commitment to the youth programs 

of West Maui has been exemplary despite the suffering his family has endured and 

continues to endure by bringing these issues into the public light. 

37. It was recently brought to my attention that Public Works Director David 

Goode advised that the County of Maui "may or may not" be collecting upon the 

developer contractual obligations previously noticed for collection to property owners by 

Public Works Director Arakawa. I do not agree with this position as it contradicts the 

intent and stated language of ordinance 3 731 that was publicly adopted by our Maui 
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County Council. Consistent with all legislation adopted by the Maui County Council, 

Ordinance 3731 was reviewed and approved by Corporation Counsel and is a law. 

38. I have reviewed a letter from Director Goode, which was approved by 

Mayor Arakawa on January 9, 2012, wherein he stated his department has completed the 

cataloging of all known deferral agreements and it is his intent to work with the 

Department of Finance and Corporation Counsel to arrive at fair formula for calculation 

and assessment and notify the affected land owners of their required contributions. 

39. I have also reviewed a letter from Director Goode on Apri116, 2012, 

which provided the projected revenues from collection of developer deferral agreements 

on affected parcels along the South Kihei Road Capital Improvement Project. 

40. I also reviewed a recent document showing Mr. Salem's analysis of the 

developer deferral agreements on residential, commercial, and industrial properties 

recorded by the Department of Public Works and Corporation Counsel throughout Maui 

County. 

41. Why are public officials not bound to follow ordinance 3 731 which 

required that Notices oflntent to Collect deferred developer contractual financial 

obligations were distributed? Why does it appear that the County is shifting private 

obligations to the public in violation of the County Charter? 

42. An additional concern is the obligation to insure that there are no 

unfulfilled SMA Permit obligations wherein developers have failed to complete their 

roadway improvement and drainage mitigations that also may end up being paid for with 

County funds during Capital Improvement Projects. What is being done to insure that 

these obligations and being met and who is tracking them? 
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43. During a Maui County Council Infrastructure Management meeting on 

February 1, 2010, Attorney Galazin of Corporation Counsel informed the Council 

members of the different situations in which a developer may have to pay for roadway 

improvements and drainage mitigations, including obligations set forth in subdivision 

applications and SMA Permit studies and applications. 

44. As I learned during the final years of my tenure as a Council Member, the 

Planning Department was not tracking SMA requirements that would insure compliance 

of developers in completing their SMA Permit roadway and drainage mitigations. They 

appear to rely solely on the integrity of developers and complaints from citizens to 

administer developer compliance. 

45. I am deeply concerned that the SMA permitting process has become a 

means for private developers to skirt their infrastructure and environmental mitigation 

responsibilities, since enforcement may be absent or selective. 

46. During my latter days as of member of the Maui County Council, I 

became aware that developers of Olowalu Mauka subdivision had failed to complete their 

subdivision obligations and environmental mitigations conditioned in an SMA Major 

Permit issued almost 10 years prior and as a result a lawsuit was filed by a private 

resident who was sold a property in the developers Olowalu Mauka subdivision. 

47. My understanding was that the Olowalu subdivision received final 

subdivision approval from the County even though there were incomplete SMA Permit 

conditions. This occurred during the very same time period that Mr. Salem raised his 

concerns that developer's "3 Lots or Less" contractual agreements executed by 

Corporation Counsel were not being kept track of, assessed, or collected upon. Mr. Salem 
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also complained that his 3 lot subdivision was being re-subdivided a second time by 

Developer Lot 48A, LLC in violation of the Maui County Code and the SMA Permitting 

process. 

48. As I learned from being called as a witness in legal arbitration proceedings 

involving a dispute over Developer Lot 48A, LLC' s obligations to pay their pro rata 

share of the Phase IV Capital Improvements affecting the land title of Mr. Salem's 

property, the County Department of Public Works signed off on Developer Lot 48A, 

LLC' s oceanfront subdivision with what I viewed as an incomplete and unfulfilled SMA 

Permit during the same time period whereby the same county department granted the 

Olowalu subdivision approvals with unfulfilled SMA Permit obligations. 

49. I also learned that the Developer Lot 48A, LLC's attorney was working for 

the County of Maui Department of Corporation Counsel at the same time she was 

employed by Lot 48A, LLC in the legal proceedings. I saw nowhere in the procurement 

reports that this was disclosed to the members of the Council. I also learned Developer 

Lot 48A, LLC's SMA Permit studies were not provided to the arbitrator and they 

included the disputed roadway and drainage improvements to the frontage of Mr. Salem's 

property along of Phase IV of Lower Honoapiilani Road. 

50. When I was infonned that the former land planning finn of a county 

official was the same SMA consultant retained by the County of Maui to complete the 

SMA environmental studies and permitting for Phase IV of Lower Honoapiilani Road as 

well as being the SMA Permit consultant for the Developer Lot 48A, LLC for the re­

subdivision of the "3 Lots or Less" subdivision I became extremely concerned. This is 
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the same subdivision in which Mr. Salem owned an original parcel of land abutting Phase 

IV of Lower Honoapiilani Road. To my knowledge there was no disclosure made to this 

effect. 

51. I witnessed Mr. Salem' s vehement protest and complaints that the 

overlapping subdivision of the original "3 Lots or Less" subdivision by Lot 48A, LLC 

required developer Lot 48A, LLC to obtain a SMA Major Permit through public 

hearings. My belief is that the one time exemption from an SMA Major permit was 

exhausted on the original 3 Lots or Less Subdivision. I still question how this could 

happen if laws are in place to protect the rights of the public? 

52. Mr. Salem further argued that the engineering valuation for the Lot 48A, 

LLC' s SMA permit underestimated the impacts of the oceanfront subdivision and costs 

associated with the development to intentionally avoid environmental studies and public 

review. Even after my inquiries to the Planning Department about this issue and also the 

SMA requirements I do not believe this has ever been resolved or investigated. 

53. I was made aware that deferral agreements recorded by Corporation 

Counsel on Mr. Salem's property along with Director Arakawa's written notice to Mr. 

Salem caused residential appraisers and real estate brokers to refuse to represent his 

property for sale. 

54. I was also advised that Mr. Salem attempted to pay the County ofMaui a 

pro-rata share of the "3 Lots or Less" subdivision agreement to try to remove the open 

ended lien on his property during an open escrow even though it was developer Lot 48A, 

LLC's obligation to do so. I was told by Mr. Salem that Corporation Counsel refused to 

accept his payment or remove the lien on his property to facilitate the escrow. 
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55 . I remain dedicated to the people ofMaui County and I truly believe that 

our citizens expect all public officials to protect their interests and act with integrity. 

56. As a former member of the Maui County Council, I witnessed time and 

again where private citizens were forced to uphold the ordinances adopted by the Maui 

County Council to protect citizen's individual and public property rights, when this 

should in effect be the obligation of the County ofMaui. 

57. I have gone through Mr. Salem's lengthy and detailed timelines and also 

his analysis of what has taken place and I would agree that what he has uncovered 

appears to reveal a failure to enforce laws uniformly, collect monies due the County, 

adhere to SMA and subdivision laws and disclose possible conflicts of interest. These 

issues should be thoroughly investigated and resolved, which I believe Mr. Salem has 

attempted to do on a number of occasions. 

58. Mr. Salem should not be punished for shining the light on these issues but 

thanked for having the courage to bring them to the County in the first place. 

59. I am prepared to testify under oath to the events described in this affidavit 

to insure that the public's trust is fairly represented. 
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Oct.ober 6, 20]-7

Donald Amano
State of Hawaii
Office of fnformaLion Practices
No. l- S. HoLel StreeL, Ste . L07
Honolulu, HI 95Bl-3

RE: U Appeal 1-B - 7 (Christopher Salem)

Dear Mr. Amano:

This responds to Mr. Salem's appeal document.ed in the
lett.er received from your office on September 28, 2017.

The Count,y has no further documentat.ion t.o provide Mr.
Sa1em. Everything that the County has in its possession related
to Lot 4BA has prevj-ous1y been produced at Mr. Salem's request.
As noted in prior correspondence with your office, Mr. Salem has
made,approximat,ely 30 UIPA requests related to Lot 4BA.

The record Mr. Salem most recenLly reguested does noL exist
in any County record. Mr. Salem acknowledged t.hat this document
did not exist in his letter to you dated September 6, 2017 .

fn spit.e of Mr. Salem's confirmation that the requested
record does not exist., the Department of Public Works and
Department of Planning also checked their records. No
responsive record was discovered.



Donald Amano
State of Hawaii
Office of Information Practices
October 6, 2077
Page 2

The County remains committed to providing all documents
within its possession t,hat are not protected from disclosure in
compliance with the UIPA. However, Lhere is not.hing that we
have in our possession that has not already been provided to Mr.
Sa1em.

Thank you for your attention to this maLt,er. Please contact
me if you have any questions or comments.

Counsel
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Resolution
No. 	 08-67

AUTHORIZING THE EMPLOYMENT OF
SPECIAL COUNSEL BRONSTER & HOSHIBATA
WITH RESPECT TO POSSIBLE LEGAL CLAIMS

RELATING TO WATER AND WASTEWATER
UTILITY SERVICE ON MOLOKAI

WHEREAS, Molokai Properties, Ltd., dba Molokai Ranch, the

largest private landowner on Molokai, has unilaterally announced

that it intends to cease operating its water and wastewater

utilities, namely, Molokai Public Utilities, Inc., Wai -ola 0

Molokai, Inc., and Mosco, Inc. (hereafter collectively referred to

as "the Utilities") which provide water and wastewater service to

residents, businesses, and public facilities in West Molokai; and

WHEREAS, § 128-9(4), Hawaii Revised Statutes, grants to the

Governor emergency powers to take over and operate the Utilities,

if necessary to assure continuation of utility service; and

WHEREAS, § 342D-10, Hawaii Revised Statutes, grants to the

Governor or the Director of the State Department of Health

emergency powers to avoid adverse health consequences and

environmental impacts that will likely result if the Utilities

abandon their wastewater treatment facilities; and

WHEREAS, the Utilities are subject to regulation by several

State agencies, including the Public Utilities Commission, the

State Commission on Water Resource Management, the State Department

of Health, and the State Department of Agriculture; and
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Resolution No. 	 08-67

WHEREAS, the County has filed a formal complaint against the

Utilities with the Public Utilities Commission, bearing Docket No.

2008-0116; and

WHEREAS, the Public Utilities Commission has made the County

a party to a Temporary Rate Relief proceeding, bearing Docket No.

2008-0115; and

WHEREAS, to protect public health and safety, to prevent

environmental harm, and to avoid substantial financial costs to the

affected Molokai residents, businesses, and public facilities, as

well as to the County's taxpayers, the County may need to pursue a

variety of legal and equitable claims arising under County, State,

Federal and/or international law; and

WHEREAS, the potential legal and equitable claims may

encompass a wide range of legal specialities, including

environmental law, public utility law, administrative law, water

law, constitutional law, plaintiff's qui tam, international law,

and complex litigation; and

WHEREAS, the Selection Committee of the Department of the

Corporation Counsel has met as required by the State Procurement

Code, and has identified and ranked three law firms on the County's

eligibility list, of which the firm Bronster & Hoshibata was ranked

first; and

WHEREAS, the recommendation of the Selection Committee was

accepted by the Corporation Counsel; and
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Resolution No.	 08-67

WHEREAS, pursuant to Chapter 3-6.6 of the Revised Charter of

the County of Maui (1983), as amended, the Council alone is

authorized to retain or employ special counsel by resolution

adopted by a two-thirds vote; and

WHEREAS, the Council finds that, because of the need for

specialized expertise and the urgency and complexity of these

matters, there is a real necessity to retain the law firm of

Bronster & Hoshibata as special counsel to advise and represent the

County; and

WHEREAS, Bronster & Hoshibata and the Department of the

Corporation Counsel shall work as a team in this matter and take

all possible steps to minimize the amount of attorneys' fees and

costs; and

WHEREAS, Bronster & Hoshibata's conduct in this matter shall

reflect the firm's understanding that the County of Maui is a

public entity that has obligations, concerns, and interests that

may extend beyond those of a similarly-situated private litigant;

now, therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Council hereby authorizes the employment of the

firm Bronster & Hoshibata as special counsel to represent the

County of Maui in all legal matters pertaining to the Utilities;

and
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Resolution No.	 08-67

2. That total compensation for the employment of the firm

Bronster & Hoshibata as special counsel shall not exceed

$100,000.00; and

3. That the hourly rate for partner Margery Bronster shall

not exceed $275.00; and

4. That the hourly rate for all other attorneys in the firm

shall not exceed $225.00; and

5. That the hourly rate for paralegal staff shall not exceed

$100.00; and

6. That the compensability of costs shall be in general

accord with the intent of 28 U.S.C. § 1920; and

7. That the compensable costs shall include: (1) fees for

printing and witnesses; (2) fees for copies necessarily obtained

for use in the case; (3) fees of the clerk and marshal; (4) fees of

the court reporter for necessary transcripts; (5) docket fees; and

(6) compensation of court-appointed experts and interpreters; and

8. 	 That the non-compensable costs shall include: 	 (1)

telephone calls; (2) facsimile charges; (3) postal charges; (4)

messenger charges; (5) fees for computerized legal research; (6)

travel, unless pre-approved by the Corporation Counsel; (7)

investigative expenses, unless pre-approved by the Corporation

Counsel; and (8) other costs reasonably considered part of a law

firm's overhead; and
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Resolution No.	 08-67

9. That in instances of travel, both inter-island and out-

of-state travel includes travel on regular coach economy fare and

must be pre-approved by the Corporation Counsel; and

10. That the expenditures of additional funds or substantial

changes to the responsibilities of the parties shall require

Council approval; and

11. That certified copies of this Resolution be transmitted

to the Mayor, the Corporation Counsel, and the Director of Finance.

APPROVED AS TO FORM AND LEGALITY:

PANE E. LOVELL
epUty Corporation Counsel

County of Maui
S:\ALL\JEL\Molokai Ranch Formal Complaint\Reso\Special Counsel.wpd
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COUNCIL OF THE COUNTY OF MAUI

WAILUKU, HAWAII 96793

CERTIFICATION OF ADOPTION

It is HEREBY CERTIFIED that RESOLUTION NO. 08-67 was adopted by the
Council of the County of Maui, State of Hawaii, on the 8th day of August, 2008, by
the following vote:

MEMBERS
G. Riki

HOKAMA
Chair

Dennis A.
MATEO

Vice-Chair

Michelle
ANDERSON

Gladys C.
BAISA

Jo Anne
JOHNSON

William J.
MEDEIROS

Michael J.
MOLINA

Joseph
PONTANILLA

Michael P.
VICTORINO

ROLL CALL Aye Excused Excused Aye Aye Excused Aye Aye Aye
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Resolution
No. 08-105

AUTHORIZING ADDITIONAL COMPENSATION OF
SPECIAL COUNSEL BRONSTER HOSHIBATA, A LAW CORPORATION,

WITH RESPECT TO LEGAL CLAIMS
RELATING TO WATER AND WASTEWATER

UTILITY SERVICE ON MOLOKAI

WHEREAS, Molokai Properties, Ltd., dba Molokai Ranch, the

largest private landowner on Molokai, unilaterally announced its

intention to cease operating its water and wastewater utilities,

namely, Molokai Public Utilities, Inc., Wai'ola 0 Moloka'i, Inc.,

and Mosco, Inc. (hereafter collectively referred to as "the

Utilities") which provide water and wastewater service to

residents, businesses, and public facilities in West Molokai; and

WHEREAS, the Public Utilities Commission has made the County

a party to a Temporary Rate Relief proceeding, bearing Docket No.

2008-0115; and

WHEREAS, the County has filed a formal complaint against the

Utilities with the Public Utilities Commission, bearing Docket No.

2008-0116; and

WHEREAS, the Department of Health initiated enforcement

proceedings against the Utilities and Molokai Properties, Ltd., dba

Molokai Ranch, bearing Docket Nos. 08-SDW-E0-01 and 08-WW-E0-01, in

which the County intervened; and
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Resolution No. 08-105

WHEREAS, Molokai Properties, Ltd., dba Molokai Ranch has

appealed from the Department of Health's decisions and orders to

the First Circuit Court, bearing Civ. No. 08-1-1877-08 EEH; and

WHEREAS, the Department of Health initiated enforcement

proceedings against the County, bearing Docket Nos. 08-SDW-EO-02

and 08-WW-E0-02; and

WHEREAS, the County has appealed from the Department of

Health's decisions and orders to the Second Circuit Court, bearing

Civ. Nos. 08-1-0533(1) and 08-0534(1); and

WHEREAS, the County has filed a civil suit in the Second

Circuit Court entitled COUNTY OF MAUI VS. MOLOKAI PROPERTIES, LTD.,

FORMERLY KNOWN AS MOLOKAI RANCH, LTD., ET AL., CIVIL NO. 08-1-

0493(1), seeking damages for breach of contract and other remedies;

and

WHEREAS, the existing and potential legal claims encompass a

wide range of legal specialities, including environmental law,

public utility law, administrative law, water law, constitutional

law, plaintiff's qui tam, international law, and complex

litigation; and

WHEREAS, the Council alone is authorized to retain or employ

special counsel upon a resolution passed by two-thirds vote; and

WHEREAS, the Council finds that there is a real necessity to

retain the firm of Bronster Hoshibata, A Law Corporation, as

special counsel to represent the County of Maui in the above-
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Resolution No. 08-105

referenced matters because of the multiplicity of actions and the

complexity of the issues; and

WHEREAS, the Council has by Resolution No.08-67, authorized

the employment of special counsel Bronster Hoshibata, A Law

Corporation ("special counsel") for $100,000; and

WHEREAS, the Corporation Counsel has requested authorization

to raise the compensation limit for the employment of special

counsel by an additional $200,000 for the prosecution of the above-

referenced matters; now therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Council hereby approves and authorizes the

increase of compensation for the employment of special counsel by

$200,000; and

2. That certified copies of this Resolution be transmitted

to the Mayor, the Corporation Counsel, the Director of Finance, and

Bronster Hoshibata, A Law Corporation.

APPROVED AS TO FORM AND LEGALITY:

JADE E. LOVELL
puty Corporation Counsel

County of Maui
S:\ALIAJEL\Molokai Ranch Formal Complaint 20080116\Reso\Special Counsel Additional Eunds.wpd
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COUNCIL OF THE COUNTY OF MAUI

WAILUKU, HAWAII 96793

CERTIFICATION OF ADOPTION

It is HEREBY CERTIFIED that RESOLUTION NO. 08-105 was adopted by the
Council of the County of Maui, State of Hawaii, on the 19th day of December,
2008, by the following vote:

MEMBERS
G. Riki

HOKAMA
Chair

Dennis A,
MATEO

Vice•Chair

Michelle
ANDERSON

Gladys C.
BAISA

Jo Anne
JOHNSON

William J.
MEDEIROS

Michael J.
MOLINA

Joseph
PONTANILLA

Michael P.
VICTORINO

ROLL CALL Aye Aye Aye Excused Aye Aye Aye Aye Aye   

UNITY CLERK

SALEM 000014



Resolution
No.	 10-32

AUTHORIZING ADDITIONAL COMPENSATION OF
SPECIAL COUNSEL BRONSTER HOSHIBATA, A LAW CORPORATION,

WITH RESPECT TO LEGAL CLAIMS
RELATING TO WATER AND WASTEWATER

UTILITY SERVICE ON MOLOKAI

WHEREAS, Molokai Properties, Ltd., dba Molokai Ranch, the

largest private landowner on Molokai, unilaterally announced its

intention to cease operating its water and wastewater utilities,

namely, Molokai Public Utilities, Inc., Wai'ola 0 Moloka'i, Inc.,

and Mosco, Inc. (hereafter collectively referred to as "the

Utilities") which provide water and wastewater service to

residents, businesses, and public facilities in West Molokai; and

WHEREAS, the Public Utilities Commission has made the County

a party to a Temporary Rate Relief proceeding, bearing Docket No.

2008-0115; and

WHEREAS, the County has filed a formal complaint against the

Utilities with the Public Utilities Commission, bearing Docket No.

2008-0116; and

WHEREAS, the Department of Health initiated enforcement

proceedings against the Utilities and Molokai Properties, Ltd., dba

Molokai Ranch, bearing Docket Nos. 08-SDW-EO-01 and 08-WW-E0-01, in

which the County intervened; and
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Resolution No.	 10-32

WHEREAS, Molokai Properties, Ltd., dba Molokai Ranch appealed

from the Department of Health's decisions and orders to the First

Circuit Court, bearing Civ. No. 08-1-1877-08 EEH; and

WHEREAS, Molokai Properties, Ltd., dba Molokai Ranch has

appealed to the Intermediate Court of Appeals from the decision and

order of the First Circuit Court, bearing Docket No. 30056; and

WHEREAS, the Department of Health initiated enforcement

proceedings against the County, bearing Docket Nos. 08-SDW-EO-02

and 08-WW-E0-02; and

WHEREAS, the County appealed from the Department of Health's

decisions and orders to the Second Circuit Court, bearing Civ. Nos.

08-1-0533(1) and 08-1-0534(1); and

WHEREAS, the State has advised that it intends to appeal from

the decision and order of the Second Circuit Court; and

WHEREAS, the County has filed a civil suit in the Second

Circuit Court entitled COUNTY OF MAUI VS. MOLOKAI PROPERTIES, LTD.,

FORMERLY KNOWN AS MOLOKAI RANCH, LTD., ET AL., CIVIL NO. 08-1-

0493(1), seeking damages for breach of contract and other remedies;

and

WHEREAS, the County has intervened as a party in two permanent

rate relief proceedings before the Public Utilities Commission,

bearing Docket Nos. 2009-0048 and 2009-0049; and

WHEREAS, the existing and potential legal claims encompass a

wide range of legal specialities, including environmental law,
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Resolution No.	 10-32

public utility law, administrative law, water law, constitutional

law, plaintiff's qui tam, international law, and complex

litigation; and

WHEREAS, the Council alone is authorized to retain or employ

special counsel upon a resolution passed by two-thirds vote; and

WHEREAS, the Council finds that there is a real necessity to

retain the firm of Bronster Hoshibata, A Law Corporation, as

special counsel to represent the County of Maui in the above-

referenced matters because of the multiplicity of actions and the

complexity of the issues; and

WHEREAS, the Council by Resolution No.08-67, authorized the

employment of special counsel Bronster Hoshibata, A Law Corporation

("special counsel") for $100,000; and

WHEREAS, the Council by Resolution No. 08-105 authorized

additional compensation for special counsel in the amount of

$200,000; and

WHEREAS, the Corporation Counsel has requested authorization

to raise the compensation limit for the employment of special

counsel by an additional $200,000 for the prosecution and defense

of the above-referenced matters; now therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That the Council hereby approves and authorizes the

increase of compensation for the employment of special counsel by

$200,000; and

SALEM 000017



E. LOVELL
ty Corporation Counsel

unty of Maui
S:\ALL\JEL\Molokai Ranch Formal Complaint 2008-0116\Reso\2D10 Reso Addt'l Funds Special Counsel.wpd

Resolution No. 10-32

2. 	 That certified copies of this Resolution be transmitted

to the Mayor, the Corporation Counsel, the Director of Finance, and

Bronster Hoshibata, A Law Corporation.

APPROVED AS TO FORM AND LEGALITY:

SALEM 000018



COUNCIL OF THE COUNTY OF MAUI

WAILUKU, HAWAII 96793

CERTIFICATION OF ADOPTION

It is HEREBY CERTIFIED that RESOLUTION NO. 10-32 was adopted by the
Council of the County of Maui, State of Hawaii, on the 18th day of June, 2010, by
the following vote:

MEMBERS
Dennis A.
MATEO
Chair

Michael J.
MOLINA

Vice-Chair

Gladys C.
BAISA

Jo Anne
JOHNSON

Solomon P.
KAHO'OHALAHALA

William J.
MEDEIROS

Wayne K.
NISHIKI

Joseph
PONTANILLA

Michael P.
VICTORINO

ROLL CALL Aye Aye Aye Aye Aye Excused Aye Aye Excused
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OFFICE OF THE
COUNTY CLERK

The Honorable Mike White

Council Chair

County of Maui
Wailuku, Hawaii 96793

Dear Chair White:

SUBJECT: AMENDING TITLE 3, MAUI COUNTY CODE, BY

ADDING A NEW CHAPTER TO ESTABLISH AN

INFRASTRUCTURE DEVELOPMENT FUND (BF 1)

May I request the attached proposed bill, entitled "A BILL FOR AN
ORDINANCE ADDING A NEW CHAPTER TO TITLE 3, MAUI COUNTY CODE,
RELATING TO AN INFRASTRUCTURE DEVELOPMENT FUND," be placed on the
next Council meeting agenda.

Sincerely,

RIKI HOKAMA, CHAIR

Budget and Finance Committee

bf:2019bgt;001ach07:cmn

Attachment

COUNTY GOMMUNiCATION NO.



ORDINANCE NO.

BILL NO. (2018)

A BILL FOR AN ORDINANCE ADDING A NEW CHAPTER TO TITLE 3, MAUI

COUNTY CODE, RELATING TO AN INFRASTRUCTURE DEVELOPMENT FUND

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:

SECTION 1. Title 3, Maul County Code, is amended by adding a new

chapter to be appropriately designated and to read as follows:

''Chapter 3.91

INFRASTRUCTURE DEVELOPMENT FUND

Sections:

3.91.010 Fund established.

3.91.020 Purpose.
3.91.030 Administration.

3.91.010 Fund established. There is established and

created a fund to be known as the "infrastructure development
fund." For purposes of this chapter, infrastructure shall exclude
water, wastewater, and parks improvements.

3.91.020 Purpose. The infrastructure development fund is
established for the purpose of funding infrastructure improvements,
including funding for debt service.

3.91.030 Administration. A. The director of finance shall

establish a separate account to record all revenues credited to, and
expenditures made from, the fund. An accurate accounting shall be
maintained to identify funds required for expenditure in a specific
geographical area.

B. All revenue received from the following sources shall be
deposited to the fund:

1. The cash value of subdivision roadway
improvements estimated at final subdivision approval,
collected in lieu of installation of improvements.



2. Funds received as a result of the collection of

deferred subdivision roadway improvements.
3. Funds required to be paid to the County for

infrastructure development as a condition of a change in
zoning, shoreline management area approval, or other land
use approval.

4. Funds required to be paid to the County for
infrastructure development as a result of a settlement.

5. Donations received by the County for
infrastructure development.
C. Assessment fees for water, wastewater, and parks

improvements shall not be deposited to the fund.
D. Expenditures from the fund shall be through

appropriations set forth in the annual budget ordinance.
E. On or before March 1 of each year, the director of

finance shall transmit to the council a detailed report of the fund
during the preceding year."

SECTION 2. This ordinance shall take effect on July 1, 2018.

APPROVED AS TO FORM AND LEGALITY:

JB^REY UEOKA
Departmenj^ the Corporation Counsel

County of Maul
2018-0458

2018-04-17 Ordinance
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May 20, 2011 
 
Chris Salem  
8 Hui Rd. E 
Lahaina, HI 96768 
 
Re:  Listing Agreement 
 
Aloha Mr. Salem, 
 
I have now submitted six offers to purchase your property.  At this time we 
have two major issues with your property rendering it “unsalable”. 
 
First, the County of Maui has an open-ended, undefined lien on the property 
which negates appraisals, lending and payoff amounts on a HUD1 closing 
statement.  Second is your lender’s non-responsiveness towards any and all 
offers.  Your bank has not replied nor even counter offered to bonafide real 
all-cash buyers. 
 
Therefore, as per the terms and conditions of our listing agreement contract I 
hereby cancel Prudential Maui Realtors’ listing for 8 Hui Rd. E.  Should you 
be able to clear up these two hurdles I would very much like the opportunity 
to help you sell the property in the future. 
 
Mahalo, 

 
Lawrence P. Carnicelli, Broker 
Prudential Maui Realtors 
256 Papalaua Street 
Lahaina, HI 96761 
LPC@LahainaMaui.com 
(808) 283-6090 























DAVID C. GOODE
Director

RALPH NAGAMINE, L.S., P.E.

R E"e~ices Administration

CARY YAMASHITA, P.E.

LUiL APR 16 Efln~ri~ Division

COUNTY OF MAUl OFFICE OF 'flait-l'jJit\9!1liiiO: P.E.
DEPARTMENT OF PUBLIC WORKS "~fl\lh?yUS~slon

200 SOUTH HIGH STREET, ROOM NO. 434
WAILUKU, MAUl, HAWAII 96793

ALAN M. ARAKAWA
Mayor

ROWENA M. DAGDAG-ANDAYA
Deputy Director

Telephone: (808) 270-7845
Fax: (808) 270-7955

April 16, 2012

Honorable Alan Arakawa
Mayor, County of Maui
200 South High Street
Wailuku, Hawaii 96793
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Mayor Date

Honorable Elle Cochran
Council Member
Maui County Council
200 South High Street
Wailuku, Hawaii 96793

Dear Council Member Cochran:

SUBJECT: DEFERRAL AGREEMENTS AS THEY RELATE TO BUDGET REVENUES - FEES,
RATES, ASSESSMENTS AND TAXES

We are in receipt of your letter dated March 30, 2012 regarding the above-referenced subject.
Upon review, we are able to offer the following responses corresponding to each item in your letter.

1. A complete catalog of all deferral agreements island wide, along with the recorded agreements.

See Enclosed Disk

2. A list of roadway projects, both ongoing and proposed for the next 5 years, and an estimate of
revenues from properties with deferral agreements located within each respective roadway
project area.

The following is a summary of ongoing and projected roadway projects anticipated for
the next five years. New projects are added as needed along with notable emergency
projects due to severe weather. Resurfacing and other maintenance of existing
roadways is not considered roadway projects and would not in any case trigger any
deferral agreement. Current and projected roadway projects are dependent upon
adequate funding, timely legal acquisition of land rights and the existence of
community support. A deficit in anyone of these three key areas could cause lengthy
or indefinite delays. Therefore, no one should speculate or rely on the completion of
any particular roadway project.

A



Honorable Elle Cochran, Council Member
SUBJECT: DEFERRAL AGREEMENTS
April 16, 2012
Page 2

The estimated revenues are based on current costs of $250 per lineal foot of property
fronting the County roadway. A typical deferral agreement does not specify the exact
methodology for collecting these costs. Therefore, projected revenues are also
dependent on a number of factors that would include the involvement of the Department
of Finance and may involve legal action for enforcement.

1) South Kihei Road - A totar of six parcels may be affected by deferral agreements. The
six parcels add up to 345 lineal feet of roadway frontage for a total of $86,250 of
potential revenue.

2) Waiko Road - No deferral agreements.

3) Lower Honoapiilani Road Phase IV - This project has already been addressed in a
separate correspondence and currently under review.

Thank you for your attention to this matter. Should you have any questions, please contact me at
Ext. 7845.

Sincerel 1;:~
DAVI C. GOODE
Dire or of Public Works

LM(ED12-426)
S:\ENGIENGTRAR_CORRESPONOENCElMaui County Counci~Cc..ECochran.D.fAgreem_120416.wpd
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Maui Time   January 16, 2013 

Liens need to be removed 
VIEWPOINT 

March 2, 2014 

By DAVID CAIN , The Maui News  

Save |              

The County of Maui holds a recorded lien on thousands of properties in Maui County which have no 

formula or ceiling for assessments to property owners. The administration has taken the position it 

can send out bills to property owners and, if left unpaid, the property can be taken through 

foreclosure by the county in the same fashion as property taxes. 

This form of assessment by the administration violates the Maui County Charter. Assessments must 

be adopted by ordinance by the Maui County Council and placed in the county budget after annual 

public hearings. A politically appointed director cannot dictate the amounts owed. 

As a bankruptcy and criminal law attorney who recently learned that I have one of these defective 

liens on my property, I conclude this form of infringement of land title is unconstitutional. Simply 

put, a government cannot record an encumbrance on a citizen's land that can lead to a taking 

without some form of valuation or ability for the property owner to remove the cloud on title. 

The liens are a result of developers' incomplete subdivision improvements along property frontages 

that were deferred by the Department of Public Works through a subdivision ordinance adopted by 

the Maui County Council in 1974. My findings conclude that the original intent of the ordinance was 

to provide relief for families wishing to divide their land into parcels involving three or fewer lots. 

Unknown to the public for almost four decades, the administration and corporation counsel have 

secretly expanded the recordation of the three or fewer lots deferral agreements to include massive 

tracts of land resulting in large subdivisions, commercial properties and multifamily condominiums. 

Unknowingly, citizens end up picking up the developers' entire roadway improvement tab, costing 

taxpayers millions of dollars. The developers pay nothing. The administration and corporation 

counsel continue to deny any wrongdoing. The fact that these developer deferral agreements have 

been concealed from our elected council members and the public for 13 years speaks otherwise. The 

public requests for full disclosure have been deemed an interruption of a legitimate government 

function. 

Through the exhausting efforts of West Maui resident Christopher Salem, a 13-year battle to obtain 

copies of these subdivision agreements from corporation counsel has been accomplished with the 

quiet efforts of unnamed employees of the county. One by one, thousands of properties affected by 

the illegitimate recorded agreements have been cataloged and plotted on Google aerial maps. The 

degree of manipulation of the Maui County Code is appalling. 

Evidence now suggests a similar abuse has occurred with uncollected developer park fees. 

The administration and corporation counsel have knowingly and intentionally shifted private 

developers' financial obligations to the public. This is an inexcusable violation of Section 9-12 of the 

Maui County Charter, which allows for government officials to be held personally liable and be 

removed from office for incurring a public expense in violation of the policies and procedures 

adopted by ordinance. It doesn't take a lawyer to figure out how the dishonorable exploitation of the 

Maui County Code has already resulted in public funds being spent on private developer obligations. 

http://mauinews.com/?page=mscontent.saveContentMsg&showlayout=0&id=582816&nav=18


Maui Time   January 16, 2013 

Mayor Alan Arakawa attempted to clean up this mess by instructing Jo Anne Johnson Winer and 

Salem to adopt, through legislation, a formula of assessment. Going against the mayor's wishes, 

corporation counsel slammed the door on a resolution to shield questionable decision-making. 

For property owners, the harmful effect of these open-ended liens is just beginning to be realized. 

Prominent professional appraisers and real estate brokers in Maui County have denied representation 

of properties with these unexplainable county clouds on citizens' titles. The potential ripple effect on 

bank loans and real property disclosures is overwhelming. 

I am stepping forward to alert my fellow citizens of the destructive impact of these unexplainable 

clouds on our property titles. Citizens of Maui County are called upon to demand their elected 

officials to investigate this administrative misconduct to prevent escalation to the courts. These 

developer liens must be immediately removed from our property titles. 

To protect your property rights, contact Public Works Director David Goode (270-7845) and your 

elected representatives to demand full disclosure on the county website of all properties affected by 

these illegitimate county liens. 

* David Cain is an attorney who specializes in bankruptcy and criminal law. He is a partner in the 

Wailuku law firm Cain & Herren 
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