Denationalization through
Americanization

eceneD ar_POLU meennGon 5 /1519
DR. Dhvip Kemiu o4



®

IIT.

:‘fascist: way, :‘beccxm 1 :
:;I.ittcna) and: spera. a ertainitir

oI

Note on the Criminality of "Atte
-~ Inhabitents of Occupied: tl‘e:l:'ri __1:1'
’}{e. T) = Ques‘tion Raf

11/15, o
-, 10th  September 19#5, SO

Trustee fbr n&uoation at SIBENIK, ‘and: J:.dcarac CIBBEILI *Eduaa’i:a.cn ‘ .
Inspector at ZADAR, were 2lsg pra:ﬁ,nenﬂy associated with this peln.cy.
- NICOLETTI crganlaea special ‘courses for teachers:to learn Italian end
Ttalian "methods" and he thréa ,j,_m& 211 those who would not attend the
courses, = Dr. BINNA is algd ?ﬁspcna;ble Tor forb:.dﬁmg the cdition of
" any newspaper printed din- 'ﬁhe:‘Sex‘boeuCroat language,” and for forcing

~ Yugoslavs to hoist Italian flogs.™ It ooy be dded that Prefetto
Binna, who is mentioned in the paragraph quoted, is: acoused of a great
nmri’oer of other or?mns, the character of which as war cr:r.mea is beyond
doubt and he hﬂs, therefm‘e, becn put on A . ,

:

The opinion of Cormittce I ‘bc'!;h on: thp principle to . be applied in
deoiding the casc  of these four: persons, and on the application of
this principle %o the porticular facts of the case, wos divided,- Some
merbers of Corxtiee I expressed;doubt whether Tdud: these four persons
were charged with, constituted war crimes, - One member of Cormittec I
‘pointed out that there must be pede a distinetion between violations

of International law on the onc hand and war crimes on the other.
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Only such acts should be treated as war érines as: shockca ‘the conscience L
~oof hux:m.nity. - Another membor, on the other: hand;’ og@rosscd;thc o;pim.on{ e
- that, as”tho Corrxission had- acccptcd 'he:”“ttempt o denationaliso the
. inhobitonts of odcupicd torritory s A rim ndix to Dy
" No. XII) it could not be denied thety in the! i ‘the;
”‘Qrim facie., vidcncc of th:x.s cr:me :

e

decis;on

i From wha‘b hns ‘been saia so. f‘ar% ‘e;t follcr"s hat. the ‘adoption of ‘the
~this. Cormission,
} does nﬁt constitute o binding ane:is:.on on what, 'hc ‘consider and vhat mt
" - %o consider a wor crime, and that, - thercfore; this Comittee and the. :
© . . «Comission,.in &ec;xdmg -the prescnt cese, may proceed: entiraly unfettemd
4t hy wha*b was &om at ths meting of -2nd Deccn'mer 1911,3. SRR T

/ V.I. , The prablcm ro.a_se& in thia cnse goes 1:0 the root not only of the
. Jurisdiotion of the United Notions Var Orimes Commission, but of the -
.- fundanental problems of dolinguency in Intemta.onal Law in general,

* Tho ‘notion of -an Intornationsl Crime or of a orime ;Ln International Low
has been controversicl for a very long tine, It is ‘interesting to
note that it is particularly the German literaturc on-the subject which

, ‘holds that overy contravention of International Law amounts to an
. Internotional Crime:; not only acts which are shocking from the noral
point of view arc under this doctrine Internstional Crimes, but also



auf staatlichca Vcrschulden‘zurﬂckznfmmen Bein ’r.mss,
» ‘liches:Untorlasscn in Frage . stchi®, - : i

acceptcﬂ ‘by ‘other writors, FAUCHILIE aisi:in{;nishea 'bctwcnn
intcmtionaux" ‘and’ the brcach of contmctwml

te) ) '”It is mtorost:.ng ‘t;: not‘
tion‘of an eeccntmlf

3 VIII. - ¢TIt may even be that it is nece.,sazy ‘o draw this 1i
‘tion-bétween pumahablc crimes’ on the one hand, and what may
-~ to eivil wrongs and breach of contragt on the other, stra
: "L‘he facts aescmbed in the l:.st apneﬁ&ca to Doc. G 1. 2o

. In particular, doos -every v:l,ol'xta.on of a- rule ‘of warfare
o war crime? It appears that, in this matter, textbook.writers and,
decesionally, tdlitary namuils and official ‘pronouncenénts have m&
on the side of comprehensivcness.  They noke no atte:mt “to distinguish
between violo.cions of rules of warfare and wer crimes.  The Cormission
on Respensibilities set up by the Paris Confercnce in 1919 included
vnder the 1list of charges of wor crimes such acts as "usurpation of
sogercignty during military occupation", "attcmpts to denationslize
the inhnbitants of occcupied territory', "confiscation of pmperty”
‘txaction of illegitimate or c*dmrbltant contributions and rcquisz.‘hons",
“Debasenent of the currcney ond issuc of spurious currency”, "imposition
of collective ponnltics”, and “wanten destructionof religious,’ charitoble,
cducational and historic buildings and nonuments,"  In view of the com-
prehensivencss of this list it is in the naturc of an enti-clinox to
notc that the muber of persons whose delivery the Allicd States
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'oventﬁ..llj derxnded’ ws inconsidereble, It is 'aoss:fblc thtt ono? ﬂi’ the
- reasons for the fm_lurc to give effect to the' aecz.s:r.on to. urcsecute v
o crimine.ls a.fter the' first World War was: tho cxtont. ai‘ the' hst of:
“offcnces-es adopted by’ the Conforence and the. cbsence’of a; d:x.stinction g
S bctwucn violo.t:.ons of intornatzoml lo.w anﬂ war crimcs inthe'moro. . -«

«'bé placc& on tho punishmnt oi‘

.0

f the term, ‘I’hasc iy be defined as:such

o T4 will ‘be m*ted that I*m:{’casor Lautcrpacht anes nat pnxpcrt ta lay

~ dovm existing rules ‘of Internntional law,  On the contrary, he.proposes,
2B O mutter of policy, to restrict the procedure applied to the. gums}ment
of wer erires, to such. acts and omissions as arc not only illegel but, in
cddition, shock the conscience of mankind, - ‘It is o natier left to thc
*c’h,screti nn ‘of the Hnitea Natians in renerel nd to the Govarrrents revre-
socntod cn the United Notions Yor Cri:cg Cc:'zﬁ.;:sion in porbicnlor to cdopt
‘ox o rejeet Profesnor Lrutcrpacht's wicw, which, as hms been z:oinﬁe& out,
wan also shered by Lord At‘dm in Dcccrjbcr 1943,

I Gommttce III should see its wy towerds adopting %ws*or
Iwﬁcrpanht s distinction for the purposcs of the work of the United
Netions Wer Crimes Cormiission, the further quostion would erisc, viz,
where to draw the line and try to chstmgun.sh the mere contraventmn of.
rules of International law from war crimes in the narrower sense. The
problem becames perticularly acute in such natters cs "debescment of
curreney”, (see.Doc. I/22) or "attorpts to denctionclise the populg.tz.on
or "usurpation of sovcrcignty" ‘
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, mhz‘b;,t:mg and pum.:ahing vio
niges; and similar cffences.

by acts on 'khe%pmt of the occupying au‘bhcri‘ties , vhich are cmmnalu |

‘pexr se, . There may, on 'the other hand, exist circumstences. vhich do

not let the activities sppear criminal, though they, no dowbt, are . -
illegal. 4n’ exarxple of the latter type of "attompts at den:..hon&lisa—

tion may .exist whoere the occupttion authorities do not close the " °

existing schools and do not prevent perents fron sending their chilarcn

. to them cither by actual violence, or by threat, but vhere they try to

bribe perents into sending children to schools in.;t:.tutcd by the o .
occupant by ei‘femng various advonta.ges » like better school meals,

clothing, ctc, : k

X1, In the present case it would seem necessary to ask the Yugoslav
National Office for fwrther particulars beth vith regard to the actual ‘
Bets and with regard to the municipal law to be opplied. The result
will probably be that at lcast certain acts of den atiomalisotion of
inhabitants of cccunicd territory comadtted by some of the accused,

constitute e criminal offence,  This being so, the sccond qucstlon
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respansa,bili'hy f‘ar the whole Itali&m "’*hien ﬁshemag E‘hsc case of the
three other prrpons vho were main’l;y teaﬁhing peraenml secms prim
facm to be. &if‘ferent. s o e
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Print Cases

Permanent Court of Arbitration

PCA Case Repository

Case name

Case description

Name(s) of claimant(s)

Name(s) of respondent(s)

Names of parties

Case number

Administering institution
Case'status

Type of case

Subiect matter or economic sector
Rules used in arbitral proceedings

Treaty or contract under which
proceedings were commenced

Language of proceeding

Seat of arbitration (by country)

Arbitrator(s)

Representatives of the claimant(s)

http://www pcacases.com/web/print/ cases=83;

The Republic of Ecuador v. The United States of America

The Republic of Ecuador v. The United States of America

On June 28, 2011, the Republic of Ecuador instituted arbitral proceedings concerning
the interpretation and application of Article Il(7) of the Treaty between the United States
of America and the Republic of Ecuador Concerning the Encouragement and Reciprocal
Protection of Investment, 27 August 1993 (US-Ecuador BIT), pursuant to Article VH of
the US-Ecuador BIT. The Permanent Court of Arbitration acted as Registry in this
arbitration. -

The Republic of Ecuador ( State )

The United States of America ( State )

2012-05

Permanent Court of Arbitration (PCA)
Concluded

Inter-state arbitration

International investment law
UNCITRAL Arbitration Rules 1976

Bilateral treaty

Treaty between the United States of America and the Republic of Ecuador Concerning
the Encouragement and Reciprocal Protection of Investment

Country A: United States

Country B: Ecuador

English
Spanish

Professor Luiz Olavo Baptista (Presiding Arbitrator)
Professer Donald McRae
Professor Raul Emilio Vinuesa

Dr. Diego Garcia Carrion, Procurador General del Estado

Ms. Christel Gaibor, Directora de Asuntos Internacionales y Arbitraje, Encargada
Ms. Cristina Viteti

PROCURADURIA GENERAL DEL ESTADO

Mr. Paul S. Reichler

Mr. Mark A. Clodfelter

Mr. Andrew B. Loewenstein
FOLEY HOAG LLP

Mr. Bruno Leurent
FOLEY HOAG AARPI

172



11/16/2015 Print Cases

Representatives of the respondent(s)  Mr. Harold Hongju Koh, Legal Adviser
Mr. Jeffrey D. Kovar, Assistant Legal Adviser
Ms. Lisa J. Grosh, Deputy Assistant Legal Adviser
Mr. Jeremy K. Sharpe, Chief of Investment Arbitration
Mr. Lee M. Caplan, Attorney Adviser
Ms. Karin L. Kizer, Attorney-Adviser
Ms. Neha Sheth, Attorney-Adviser
U.S. DEPARTMENT OF STATE

Representatives of the parties
Number of arbitrators in case 3

Date of commencement of proceeding [dd-  28-06-2011
mm-yyyy]

Date of issue of final award [dd-mm-yyyy]
Length of proceedings  1-2 years
Additional notes

Attachments  Notice of arbitration
« "Request for Arbitration and Statement of Claim" - 28-06-2011 (English)
« "Request for Arbitration and Statement of Claim” - 28-06-2011 (Spanish)

Written submission N )
« "Statement of Defense" - 29-03-2012 (Spanish)
» "Statement of Defense" - 29-03-2012 (English)
« "Expert Opinion of Prof. W. Michael Reisman - Respondent’'s Memorial on
' Jurisdiction" - 24-04-2012 (English)
« "Expert Opinion of Prof. W. Michael Reisman - Bespondent's Memorlal on
Jurisdiction" - 24-04-2012 (Spanish)
« "Expert Opinion of Prof. Christian Tomuschat - Respondent's Memorial on
Jurisdiction" - 24-04-2012 (English) )
o "Expert Opinion of Prof. Christian Tomuschat - Respondent's Memorial on
Jurisdiction" - 24-04-2012 (Spanish)
"Respondent's Memarial on Jurisdiction" - 25-04-2012 - (English)
"Respondent's Memorial on Jurisdiction® - 25-04-2012 (Spanish)
"Claimant's Counter-Memorial on Jurisdiction” - 23-05-2012 (Spanish)
"Witness Statement of Mr. Luis Benigno Gallegos - Claimant's Counter-
Memorial on Jurisdiction" - 23-05-2012 (Spanish)
« "Expert Opinion of Prof, Alain Pellet - Claimant's Counter-Memorial on
Jurisdiction" - 23-05-2012 (English)
« "Expert Opinion of Prof. Alain Pellet - Claimant's Counter-Memorial on
Jurisdiction” - 23-05-2012 (Spanish)
« "Expert Opinion of Prof. Stephen McCaffrey - Claimant's Counter- Memorlal on
Jurisdiction" - 23-05-2012 (English)
« "Expert Opinion of Prof. Stephen McCaffrey - Claimant's Counter-Memorial on
Jurisdiction" - 23-05-2012 (Spanish)
« "Expert Opinion of Prof. C.F. Amerasinghe - Claimant's Counter-Memorial on
Jurisdiction" - 23-05-2012 (English)
« "Expert Opinion of Prof, C.F. Amerasinghe - Claimant's Counter- Memorlal on
Jurisdiction" - 23-05-2012 (Spanish)
« "Claimant's Counter-Memorial on Jurisdiction” - 23-05-2012 (Enqhsh)
« "Witness Statement of Mr. Luis Benigno Gallegos - Claimant's Counter-
Memorial on Jurisdiction” - 23-05-2012 (English)

Powered by the Permanent Court of Arbitration, All Rights Reserved.
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Print Cases

Permanent Court of Arbitration

PCA Case Repository

District Municipality of La Punta (Peru) v. United Nations Office for
Project Services (UNOPS)

Case name
Case description

Name(s) of claimant(s)

Name(s) of respondenti(s)

Names of parties

Case number

Administering institution

Case status

Type of case

Subject matter or economic sector
Rules used in arbitral proceedings

Treaty or contract under which
proceedings were commenced

Language of proceeding
Seat of arbitration (by country)

Arbitrator(s)

Representatives of the claimant(s)

Representatives of the respondent(s)

Representatives of the parties

Number of arbitrators in case

Date of commencement of proceeding [dd-

mm-yyyy]

j http://www pcacases.com/web/print/?cases=109;

District Municipality of La Punta (Peru) v. United Nations Office for Project Services
(UNOPS)

The PCA provided administrative support in this arbitration, which was conducted under
the UNCITRAL Arbitration Rules (1976).

District Municipality of La Punta (Peru) ( State )

United Nations Office for Project Services (UNOPS) ( International organization )

PCA Case No. 2014-38

Permanent Court of Arbitration (PCA)
Concluded

Contract-based or other arbitration

- Other -

UNCITRAL Arbitration Rules 1976

Spanish

Dr. Felipe Ossa Guzman (Presiding Arbitrator)
Dr. Pablo Solari Barboza
Dr. Francisco Gonzalez de Cossio

Mr. Alberto Tocunaga Ortiz (Municipal Public Prosecutor)
Ms. Lucy Vidal Zamora

Mr. Victor Ceballos Gargurevich

DISTRICT MUNICIPALITY OF LA PUNTA

Mr. Fernando Cotrim Barbieri (Director of the Operations Centre in Peru — Legal Expert
for Latin America and the Caribbean)

Mr. Alberto Quintana Sanchez (Legal Advisor)

UNITED NATIONS OFFICE FOR PROJECT SERVICES (UNOPS)

2014

172



2/18/2016 Print Cases
Date of issue of final award [dd-mm-yyyy]

Length of proceedings  Less than one year
Additional notes

Attachments

Powered by the Permanent Court of Arbitration, All Rights Reserved.
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Permanent Court of Arbitration
PCA Case Repository

) Larsen v. Hawaiian Kingdom

~r it

Case name  Larsen v. Hawaiian Kingdom

Case description  Lance Paul Larsen, a resident of Hawaii, brought a claim against the Hawaiian Kingdom by its
Council of Regency (“Hawaiian Kingdom”) on the grounds that the Government of the
Hawaiian Kingdom is in continual violation of: (a) its 1849 Treaty of Friendship, Commerce and
Navigation with the United States of America, as well as the principles of international law laid
down in the Vienna Convention on the Law of Treaties, 1969 and (b) the principles of
international comity, for allowing the unlawful imposition of American municipal laws over the
claimant’s person within the territorial jurisdiction of the Hawaiian Kingdom.

In determining whether to accept or decline to exercise jurisdiction, the Tribunal considered
the questions of whether there was a legal dispute between the parties to the proceeding, and
whether the tribunal could make a decision regarding that dispute, if the very subject matter of
the decision would be the rights or obligations of a State not party to the proceedings.

R N

The Tribunal underlined the many points of agreement between the parties, particularly with
respect to the propositions that Hawaii was never lawfully incorporated into the United States,
and that it continued to exist as a matter of international law. The Tribunal noted that if there
existed a dispute, it concerned whether the respondent has fulfilled what both parties maintain
is its duty to protect the Claimant, not in the abstract but against the acts of the United States
of America as the occupant of the Hawaiian islands. Moreover, the United States’ actions
would not give rise to a duty of protection in international law unless they were themselves
unlawful in international law. The Tribunal concluded that it could not determine whether the
Respondent has failed to discharge its obligations towards the Claimant without ruling on the
legality of the acts of the United States of America — something the Tribunal was precluded
from doing as the United States was not party to the case.

Name(s) of claimant(s)  Lance Paul Larsen ( Private entity )
Name(s) of respondent(s)  The Hawaiian Kingdom ( State)
Names of parties

Case number  1999-01

—— e e e T N . s e e’ S

~—

Administering institution =~ Permanent Court of Arbitration (PCA)
) Case sfatus Concluded
Type of case  Other proceedings
Subject matter or economic sector  Treaty interpretation
| Rules used in arbitral proceedings  UNCITRAL Arbitration Rules 1976

) Treaty or contract under which proceedings  Other
were commenced  The 1849 Treaty of Friendship, Commerce and Navigation with the United States of America

) Language of proceeding  English
Seat of arbitration (by country)  Netherlands

Arbitrator(s)  Dr. Gavan Giriffith QC
Professor Christopher J. Greenwood QC
Professor James Crawford SC (President of the Tribunal)

Representatives of the claimant(s) Ms. Ninia Parks, Counsel and Agent

Representatives of the respondent(s)  Mr. David Keanu Sai, Agent



Representatives of the parties
Number of arbitrators in case

Date of commencement of proceeding [dd-
mm-yyyy]

Date of issue of final award [dd-mm-yyyy]
Length of proceedings
Additional notes

Attachments

Mr. Peter Umialiloa Sai, First deputy agent
Mr. Gary Victor Dubin, Second deputy agent and counsel

08-11-1999

05-02-2001

1-2 years

Award or other decision

>

Other

>

Arbitral Award  15-05-2014 English

Annex 1 - President Cleveland's Message to the Senate and the 18-
12- English
House of Representatives 1893

Joint Resoclution - To acknowledge the 100th anniversary of the’
January 17, 1893 overthrow of the Kingdom of Hawaii, and to offer an 23-

11-  English
apology to the native Hawaiians on behalf of the United States for the 1993

overthrow of the Kingdom of Hawalil.

Powered by the Permanent Court of Arbitration, All Rights Reserved.



United Nations Independent Expert
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U.S. courts have to take international law and customary international law into account in
property disputes. The state of Hawaii courts should not lend themselves to a flagrant
violation of the rights of the land title holders and in consequence of pertinent international
norms. Therefore, the courts of the State of Hawaii must not enable or collude in the
wrongful taking of private lands, bearing in mind that the right to property is recognized not
only in U.S. law but also in Article 17 of the Universal Declaration of Human nghts
adopted under the leadership of Eleanor Roosevelt.

Respectiully, -
Y A
/,’ /4‘ ? (4 {[a ( cx ¢ ; '_‘7
L ™
Dr. Alfred M. deZayas Q }

United Nations Independent. Expert on the promotion of a—.. -
democratic and equitable international order

Office of the High Commissioner for Human Rights

Palais des Nations, CH-1211 Geneva 10, Switzerland
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War Crimes are Violations of the Hague
and Geneva Conventions






Non-international armed conflict: A protracted armed confrontation occurring
between governmental armed forces and the forces of one or more armed groups, or
between such groups arising on the territory of a State. The armed confrontation must
reach a minimum level of intensity and the parties involved in the conflict must show a
minimum level of organization.

Principle of distinction: All sides must distinguish between military targets and
civilians. Any deliberate attack on a civilian or civilian building — such as homes, medical
facilities, schools or government buildings — is a war crime (providing the building has
not been taken over for military use). If there is any doubt as to whether a target is
civilian or military, then it must be presumed to be civilian.

Principle of proportionality: It is prohibited to launch an attack which may be
expected to cause loss of civilian life, injury to civilians, .and/or damage to civilian
objects which would be excessive in relation to the anticipated military advantage.

Universal jurisdiction: It refers to the principle that a national court may, and in some
circumstances must, prosecute individuals for crimes under international law — such as
crimes against humanity, war crimes, genocide, and torture — wherever they happened,
based on the principle that such crimes harm the international community or
international order itself, which individual States may act to protect. Such an exercise of
jurisdiction is known as universal jurisdiction. Amnesty calls on states to ensure that
their national courts can exercise universal jurisdiction over crimes under international
law, such as war crimes, crimes against humanity, genocide and torture.

War crimes - crimes that violate the laws or customs of war defined by the Geneva and

Hague Conventions. Including targeting civilians, murder, torture or other ill-treatment of
civilians or prisoners of war.

—
Join the Amnesty movement

HELP US PROTECT HUMAN RIGHTS TODAY

R S U T S A ST TN
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§2441 TITLE 18—CRIMES AND CRIMINAL PROCEDURE Page 562

be used to commit or to facilitate the commis-
sion of such violation; and

(2) any property, real or personal, constitut-
ing or derived from any proceeds that such
person obtained, directly or indirectly, as a re-
sult of such violation.

(b) PROPERTY SUBJECT TO FORFEITURE.—

(1) IN GENERAL.—The following shall be sub-
ject to forfeiture to the United States and no
property right shall exist in them:

(A) Any property, real or personal, used or
intended to be used to commit or to facili-
tate the commission of any violation of this
chapter.

(B) Any property, real or personal, that
constitutes or is derived from proceeds
traceable to any violation of this chapter.

(2) APPLICABILITY OF CHAPTER 46.—The provi-
sions of chapter 46 of this title relating to civil
forfeitures shall apply to any seizure or civil
forfeiture under this subsection.

(Added Pub. L. 109-164, title I, §103(d)(1), Jan. 10,
2006, 119 Stat. 3563.)

CHAPTER 118—WAR CRIMES

Sec.
2441. War crimes.
2442. Recruitment or use of child soldiers.

' AMENDMENTS

2008—Pub. L. 110-340, §2(a)(3)(A), Oct. 3, 2008, 122 Stat.
3736, added 1tem 2442,

1996—Pub. L. 104-294, title VI, §605(p)(2), Oct. 11, 1996,
110 Stat. 3510, redesignated item 2401 as 2441.

§ 2441. War crimes

(a) OFFENSE.—Whoever, whether inside or out-
side the United States, commits a war crime, in
any of the circumstances described in subsection
(b), shall be fined under this title or imprisoned
for life or any term of years, or both, and if
death results to the victim, shall also be subject
to the penalty of death.

(b) CIRCUMSTANCES.—The circumstances re-
ferred to in subsection (a) are that the person
committing such war crime or the victim of
such war crime is a member of the Armed
Forces of the United States or a national of the
United States (as defined in section 101 of the
Immigration and Nationality Act).

(c) DEFINITION.—As used in this section the
term “‘war crime’”’ means any conduct—

(1) defined as a grave breach in any of the
international conventions signed at Geneva 12
August 1949, or any protocol to such conven-
tion to which the United States is a party;

(2) prohibited by Article 23, 25, 27, or 28 of
the Annex to the Hague Convention IV, Re-
specting the Laws and Customs of War on
Land, signed 18 October 1907,

(8) which constitutes a grave breach of com-
mon Article 3 (as defined in subsection (d))
when committed in the context of and in asso-
ciation with an armed conflict not of an inter-
national character; or

(4) of a person who, in relation to an armed
conflict and contrary to the provisions of the
Protocol on Prohibitions or Restrictions on
the Use of Mines, Booby-Traps and Other De-
vices as amended at Geneva on 3 May 1996

(Protocol II as amended on 3 May 1996), when
the United States is a party to such Protocol,
willfully kills or causes serious injury to civil-
ians.

(d) COMMON ARTICLE 3 VIOLATIONS.—

(1) PROHIBITED CONDUCT.—In subsection
(¢)(3), the term ‘‘grave breach of common Arti-
cle 3” means any conduct (such conduct con-
stituting a grave breach of common Article 3
of the international conventions done at Gene-
va August 12, 1949), as follows:

(A) TorTURE.—The act of a person who
commits, or conspires or attempts to com-
mit, an act specifically intended to inflict
severe physical or mental pain or suffering
(other than pain or suffering incidental to
lawful sanctions) upon another person with-
in his custody or physical control for the
purpose of obtaining information or a con-
fession, punishment, intimidation, coercion,
or any reason based on discrimination of any
kind.

(B) CRUEL OR INHUMAN TREATMENT.—The
act of a person who commits, or conspires or
attempts to commit, an act intended to in-
flict severe or serious physical or mental
pain or suffering (other than pain or suffer-
ing incidental to lawful sanctions), including
serious physical abuse, upon another within
his custody or control.

(C) PERFORMING  BIOLOGICAL. EXPERI-
MENTS.—The act of a person who subjects, or
conspires or attempts to subject, one or
more persons within his custody or physical
control to biological experiments without a
legitimate medical or dental purpose and in
so doing endangers the body or health of
such person or persons.

(D) MURDER.—The act of a person who in-
tentionally kills, or conspires or attempts to
kill, or kills whether intentionally or unin-
tentionally in the course of committing any
other offense under this subsection, one or
more persons taking no active part in the
hostilities, including those placed out of
combat by sickness, wounds, detention, or
any other cause.

(E) MUTILATION OR MAIMING.—The act of a
person who intentionally injures, or con-
spires or attempts to injure, or injures
whether intentionally or unintentionally in
the course of committing any other offense
under this subsection, one or more persons
taking no active part in the hostilities, in-
cluding those placed out of combat by sick-
ness, wounds, detention, or any other cause,
by disfiguring the person or persons by any
mutilation thereof or by permanently dis-
abling any member, limb, or organ of his
body, without any legitimate medical or
dental purpose.

(F) INTENTIONALLY CAUSING SERIOUS BODILY
INJURY.—The act of a person who inten-
tionally causes, or conspires or attempts to
cause, serious bodily injury to one or more
persons, including lawful combatants, in vio-
lation of the law of war.

(&) RAPE.—The act of a person who forc-
ibly or with coercion or threat of force
wrongfully invades, or conspires or attempts
to invade, the body of a person by penetrat-
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ing, however slightly, the anal or genital
opening of the victim with any part of the
body of the accused, or with any foreign ob-
ject.

(H) SEXUAL ASSAULT OR ABUSE.—The act of
a person who forcibly or with coercion or
threat of force engages, or conspires or at-
tempts to engage, in sexual contact with one
or more persons, or causes, or conspires or
attempts to cause, one or more persons to
engage in sexual contact.

(I) TAKING HOSTAGES.—The act of a person
who, having knowingly seized or detained
one or more persons, threatens to kill, in-
jure, or continue to detain such person or
persons with the intent of compelling any
nation, person other than the hostage, or
group of persons to act or refrain from act-
ing as an explicit or implicit condition for
the safety or release of such person or per-
sons.

(2) DEFINITIONS.—In the case of an offense
under subsection (a) by reason of subsection
(©)(3)—

(A) the term ‘“‘severe mental pain or suffer-
ing” shall be applied for purposes of para-
graphs (1)(A) and (1)(B) in accordance with
the meaning given that fterm in section
2340(2) of this title;

(B) the term ‘‘serious bodily injury’’ shall
be applied for purposes of paragraph (1)(F) in
accordance with the meaning given that
term in section 113(b)(2) of this title;

(C) the term ‘“‘sexual contact’ shall be ap-
plied for purposes of paragraph (1)(G) in ac-
cordance with the meaning given that term
in section 2246(3) of this title;

(D) the term ‘‘serious physical pain or suf-
fering’’ shall be applied for purposes of para-
graph (1)(B) as meaning bodily injury that
involves—

(1) a substantial risk of death;
(ii) extreme physical pain;
(iii) a burn or physical disfigurement of

a serious nature (other than cuts, abra-

sions, or bruises); or

(iv) significant loss or impairment of the
function of a bodily member, organ, or
mental faculty; and

(E) the term ‘‘serious mental pain or suf-
fering”’ shall be applied for purposes of para-
graph (1)(B) in accordance with the meaning
given the term ‘‘severe mental pain or suf-
fering’’ (as defined in section 2340(2) of this
title), except that—

(1) the term ‘‘serious’’ shall replace the
term ‘‘severe’ where it appears; and

(ii) as to conduct occurring after the
date of the enactment of the Military

Commissions Act of 2006, the term ‘‘serious

and non-transitory mental harm (which

need not be prolonged)”’ shall replace the
term ‘‘prolonged mental harm’ where it
appears.

(3) INAPPLICABILITY OF CERTAIN PROVISIONS
WITH RESPECT TO COLLATERAL DAMAGE OR INCI-
DENT OF LAWFUL ATTACK.—The intent specified
for the conduct stated in subparagraphs (D),
(E), and (F) or paragraph (1) precludes the ap-
plicability of those subparagraphs to an of-
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fense under subsection (a) by reasons of sub-
section (¢)(3) with respect to—
(A) collateral damage; or
(B) death, damage, or injury incident to a
lawful attack.

(4) INAPPLICABILITY OF TAKING HOSTAGES TO
PRISONER EXCHANGE.—Paragraph (1)(I) does not
apply to an offense under subsection (a) by
reason of subsection (¢)(3) in the case of a pris-
oner exchange during wartime.

(6) DEFINITION OF GRAVE BREACHES.—The
definitions in this subsection are intended
only to define the grave breaches of common
Article 3 and not the full scope of United
States obligations under that Article.

(Added Pub. L. 104-192, §2(a), Aug. 21, 1996, 110
Stat. 2104, §2401; renumbered §2441, Pub. L.
104-294, title VI, §605(p)(1), Oct. 11, 1996, 110 Stat.
3510; amended Pub. L. 105-118, title V, §583, Nov.
26, 1997, 111 Stat. 2436; Pub. L. 107-273, div. B,
title IV, §4002(e)(7), Nov. 2, 2002, 116 Stat. 1810;
Pub. L. 109-366, §6(b)(1), Oct. 17, 2006, 120 Stat.
2633.)

REFERENCES IN TEXT

Section 101 of the Immigration and Nationality Act,
referred to in subsec. (b), is classified to section 1101 of
Title 8, Aliens and Nationality.

The date of the enactment of the Military Commis-
sions Act of 2006, referred to in subsec. (d)(2)(E)({L), is
the date of enactment of Pub. L. 109-366, which was ap-
proved Oct. 17, 2006.

AMENDMENTS

2006—Subsec. (¢)(3). Pub. L. 109-366, §6(b)(1)(A), added
par. (3) and struck out former par. (3) which read as fol-
lows: “which constitutes a violation of common Article
3 of the international conventions signed at Geneva, 12
August 1949, or any protocol to such convention to
which the United States is a party and which deals
with non-international armed conflict; or”.

Subsec. (d). Pub. L. 109-366, §6(b)(1)(B), added subsec.
(D).

2002—Subsecs. (a) to (c). Pub. L. 107273 made tech-
nical correction to directory language of Pub. L.
105-118, §583. See 1997 Amendment notes below.

1997—Subsec. (a). Pub. L. 105-118, §583(1), as amended
by Pub. L. 107-273, substituted ‘“war crime’” for ‘‘grave
breach of the Geneva Conventions”.

Subsec. (b). Pub. L. 105-118, §583(2), as amended by
Pub. L. 107-273, substituted “war crime” for ‘breach”
in two places.

Subsec. (¢). Pub. L. 105-118, §583(3), as amended by
Pub. L. 107273, amended subsec. (¢) generally. Prior to
amendment, subsec. (¢) read as follows:

“(¢) DEFINITIONS.—AsS used in this section, the term
‘gerave breach of the Geneva Conventions’ means con-
duct defined as a grave breach in any of the inter-
national conventions relating to the laws of warfare
signed at Geneva 12 August 1949 or any protocol to any
such convention, to which the United States is a
party.” ’

1996—Pub. L. 104-294 renumbered section 2401 of this
title as this section.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-366, §6(b)(2), Oct. 17, 2006, 120 Stat. 2635,
provided that: “The amendments made by this sub-
section [amending this section], except as specified in
subsection (d)(2)(E) of section 2441 of title 18, United
States Code, shall take effect as of November 26, 1997,
as if enacted immediately after the amendments made
by section 583 of Public Law 105-118 [amending this sec-
tion] (as amended by section 4002(e)(7) of Public Law
107-273).”’
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International Committee of the Red Cross (ICRC)

The ICRC's mandate and mission

The work of the ICRC is based on the Geneva Conventions of 1949, their
Additional Protocols, its Statutes — and those of the International Red Cross
and Red Crescent Movement — and the resolutions of the International
Conferences of the Red Cross and Red Crescent. The ICRC is an independent,
neutral organization ensuring humanitarian protection and assistance for
victims of armed conflict and other situations of violence. It takes action in
response to emergencies and at the same time promotes respect for
international humanitarian law and its implementation in national law.

It was on the ICRC's initiative that States adopted the original Geneva Convention of 1864. Since then,
the ICRC, with the support of the entire Red Cross and Red Crescent Movement, has constantly urged
governments to adapt international humanitarian law to changing circumstances,

in particular to modern developments in the means and methods of warfare, so as to provide more
effective protection and assistance for conflict victims.

Today, all States are bound by the four Geneva Conventions of 1949 which, in times of armed conflict,
protect wounded, sick and shipwrecked members of the armed forces, prisoners of war and civilians.
Over three-quarters of all States are currently party to the two 1977 Protocols additional to the
Conventions. Protocol I protects the victims of international armed conflicts, Protocol II the victims
of non-international armed conflicts. In particular, these treaties have codified the rules protecting
the civilian population against the effects of hostilities. Additional Protocol III of 2005 allows for the
use of an additional emblem — the Red Crystal — by national societies in the Movemen

The legal bases of avny action undertaken by the ICRC are as follows:

e The four Geneva Conventions and Additional Protocol I confer on the ICRC a specific mandate to
act in the event of international armed conflict. In particular, the ICRC has the right to visit
prisoners of war and civilian internees. The Conventions also give the ICRC a broad right of
initiative.

¢ In non-international armed conflicts, the ICRC enjoys a right of humanitarian initiative
recognized by the international community and enshrined in Article 3 common to the four



Geneva Conventions.

« In the event of internal disturbances and tensions, and in any other situation that warrants
humanitarian action, the ICRC also enjoys a right of initiative, which is recognized in the
Statutes of the International Red Cross and Red Crescent Movement. Thus, wherever
international humanitarian law does not apply, the ICRC may offer its services to governments
without that offer constituting interference in the internal affairs of the State concerned.

The ICRC's Mission Statement

The International Committee of the Red Cross (ICRC) is an impartial, neutral and independent
organization whose exclusively humanitarian mission is to protect the lives and dignity of victims of
armed conflict and other situations of violence and to provide them with assistance.

The ICRC also endeavours to prevent suffering by promoting and strengthening humanitarian law
and universal humanitarian principles.

Established in 1863, the ICRC is at the origin of the Geneva Conventions and the International Red
Cross and Red Crescent Movement. It directs and coordinates the international activities conducted by
the Movement in armed conflicts and other situations of violence.
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In 2001, the Permanent Court of Arbitration’s arbitral tribunal,
in Larsen v. Hawaiian Kingdom, declared “in the nineteenth
century the Hawaiian Kingdom existed as an independent State
recognized as such by the United States of America, the United
Kingdom and various other States, including by exchanges of
diplomatic or consular representatives and the conclusion of
treaties.” The terms State and Country are synonymous.

As an independent State, the Hawaiian Kingdom entered into
extensive treaty relations with a variety of States establishing
diplomatic relations and trade agreements. The Hawaiian
Kingdom entered into three treaties with the United States:
1849 Treaty of Friendship, Commerce and Navigation; 1875
Commercial Treaty of Reciprocity; and 1883 Convention
Concerning the Exchange of Money Orders. In 1893 there were
only 44 independent and sovereign States, which included the
Hawaiian Kingdom, as compared to 197 today.

On January 1, 1882, it joined the Universal Postal Union.
Founded in 1874, the UPU was a forerunner of the United.
Nations as an organization of member States. Today the UPU is
presently a specialized agency of the United Nations.

By 1893, the Hawaiian Kingdom maintained over ninety
Legations and Consulates throughout the world. In the United
States of America, the Hawaiian Kingdom manned a diplomatic
post called a legation in Washington, D.C., which served in the
same function as an embassy today, and consulates in the
cities of New York, San Francisco, Philadelphia, San Diego,
Boston, Portland, Port Townsend and Seattle. The United States
manned a legation in Honolulu, and consulates in the cities of
Honolulu, Hilo, Kahului and Mahukona.

"Traditional international law was based upon a rigid distinction
between the state of peace and the state of war (p. 45),” says
Judge Greenwood in his article "Scope of Application of
Humanitarian Law” in The Handbook of the International Law
of Military Occupations (2nd ed., 2008), "Countries were either
in a state of peace or a state of war; there was no intermediate
state (Id.).” This is also reflected by the fact that the renowned
jurist of international law, Professor Lassa Oppenheim,



separated his treatise on International Law into two volumes,
Vol. [—Peace, and Vol. I—War and Neutrality.

Presidential Investigation of the
Overthrow of the Hawaiian
Government

On January 16, 1893, United States troops invaded the
Hawaiian Kingdom without just cause, which led to a
conditional surrender by the Hawaiian Kingdom’s executive
monarch, Her Majesty Queen Lili‘'uokalani, the following day.
Her conditional surrender read:

“l, Liliuokalani, by the grace of God and under the constitution
of the Hawaiian Kingdom, Queen, do hereby solemnly protest
against any and all acts done against myself and the
constitutional Government of the Hawaiian Kingdom by certain
persons claiming to have established a provisional government
of and for this Kingdom.

That | yield to the superior force of the United States of
America, whose minister plenipotentiary, His Excellency John L.
Stevens, has caused United States troops to be landed at
Honolulu and declared that he would support the said
provisional government.

Now, to avoid any collision of armed forces and perhaps the
loss of life, I do, under this protest, and impelled by said force,
yield my authority until such time as the Government of the
United States shall, upon the facts being presented to it, undo
the action of its representatives and reinstate me in the
authority which I claim as the constitutional sovereign of the
Hawaiian Islands.”

In response to the Queen's conditional surrender of her
authority, President Grover Cleveland initiated an investigation
on March 11, 1893, with the appointment of Special
Commissioner James Blount whose duty was to “investigate
and fully report to the President all the facts [he] can learn
respecting the condition of affairs in the Hawaiian Islands, the
causes of the revolution by which the Queen’s Government was
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Investigation Concludes United States
Committed Acts of War against the
Hawaiian Kingdom

One month later, on December 18, 1893, the President
proclaimed by manifesto, in a message to the United States
Congress, the circumstances for committing acts of war against
the Hawaiian Kingdom that transformed a state of peace to a
state of war on January 16, 1893. Black’s Law Dictionary defines
a war manifesto as a “formal declaration, promulgated...by the
executive authority of a state or nation, proclaiming its reasons
and motives for...war.” And according to Professor Oppenheim
in his seminal publication, International Law, vol. 2 (1906), a
“war manifesto may...follow...the actual commencement of war
through a hostile act of force (p. 104).”

Addressing the unauthorized landing of United States troops in
the capital city of the Hawaiian Kingdom, President Cleveland
stated, “on the 16th day of January, 1893, between four and five
o'clock in the afternoon, a detachment of marines from the
United States steamer Boston, with two pieces of artillery,
landed at Honolulu. The men, upwards of 160 in all, were
supplied with double cartridge belts filled with ammunition and
with haversacks and canteens, and were accompanied by a
hospital corps with stretchers and medical supplies (p. 451).”

President Cleveland ascertained that this "military
demonstration upon the soil of Honolulu was of itself an act of
war, unless made either with the consent of the Government of
Hawaii or for the bona fide purpose of protecting the imperiled
lives and property of citizens of the United States. But there is
no pretense of any such consent on the part of the
Government of the Queen, which at that time was undisputed
and was both the de facto and the de jure government. In point
of fact the existing government instead of requesting the
presence of an armed force protested against it (p. 451).” He
then stated, “a candid and thorough examination of the facts
will force the conviction that the provisional government owes
its existence to an armed invasion by the United States (p.
454)"



“War begins,” says Professor Wright in his article “Changes in
the Conception of War,” American Journal of International Law,
vol. 18 (1924), “when any state of the world manifests its
intention to make war by some overt act, which may take the
form of an act of war (p. 758).” According to Professor Hall in
his book International Law (4th ed., 1895), the “date of the
commencement of a war can be perfectly defined by the first
act of hostility (p. 391).”

The President also determined that when “our Minister
recognized the provisional government the only basis upon
which it rested was the fact that the Committee of Safety had in
the manner above stated declared it to exist. It was neither a
government de facto nor de jure (p. 453).” He unequivocally
referred to members of the so-called Provisional Government
as insurgents, whereby he stated, and “if the Queen could have
dealt with the insurgents alone her course would have been
plain and the result unmistakable. But the United States had
allied itself with her enemies, had recognized them as the true
Government of Hawaii, and had put her and her adherents in
the position of opposition against lawful authority. She knew
that she could not withstand the power of the United States,
but she believed that she might safely trust to its justice.” He
then concluded that by “an act of war, committed with the
participation of a diplomatic representative of the United States
and without authority of Congress, the Government of a feeble
but friendly and confiding people has been overthrown (p.
453)."

“Act of hostility unless it be done in the urgency of self-
preservation or by way of reprisals,” according to Hall, “is in
itself a full declaration of intent [to wage war] (p. 391).”
According to Professor Wright in his article “When does War
Exist,” American Journal of International Law, vol. 26(2) (1932),
“the moment legal war begins...statutes of limitation cease to
operate (p. 363)." He also states that war “in the legal sense
means a period of time during which the extraordinary laws of
war and neutrality have superseded the normal law of peace in
the relations of states (Id.).”

Unbeknownst to the President at the time he delivered his
message to the Congress, a settlement, through executive






interpretation of the responsibilities [under international law]
as the voice of the nation and the United States has acquiesced

(p. 25).”

Despite the unprecedented prolonged nature of the illegal
occupation of the Hawaiian Kingdom by the United States, the
Hawaiian State, as a subject of international law, is afforded all
the protection that international law provides. "Belligerent
occupation,” concludes judge Crawford in his book The
Creation of States in International Law (2nd ed., 2006), “does
not affect the continuity of the State, even where there exists
no government claiming to represent the occupied State (p.
34).” Without a treaty of peace, the laws of war and neutrality
would continue to apply.
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In his message to the Congress on December 18, 1893,
President Grover Cleveland acknowledged that the Hawaiian
Kingdom was unlawfully invaded by United States marines on
January 16, 1893, which led to an illegal overthrow of the
Hawaiian government the following day
(http://neatoday.org/2018/04/02/the-illegal-overthrow-of-the-
hawaiian-kingdom-government/). The President told the
Congress that he “instructed Minister Willis to advise the Queen
and her supporters of [his] desire to aid in the restoration of
the status existing before the lawless landing of the United"
States forces at Honolulu on the 16th of January last, if such
restoration could be effected upon terms providing for
clemency as well as justice to all parties concerned (U.S House
of Representatives, 53d Cong., Executive Documents on Affairs
in Hawaii: 1894-95, p. 458).”

What the President didn’t know at the time he gave his
message was that Minister Willis succeeded in securing an
agreement with the Queen that committed the United States to
restore her as the Executive Monarch, and, thereafter, the
Queen committed to granting amnesty to the insurgents.
International law recognizes this executive agreement as a
treaty. The President, however, did not carry out his duty under
the treaty to restore the Queen, and, consequently, the Queen
did not grant amnesty to the insurgents. The state of war
continued.

Insurgency Continues to Seek
Annexation to the United States

President Cleveland acknowledged that those individuals who
he sought the Queen’s consent to grant amnesty were not a
government at all. In fact, he stated they were "neither a
government de facto nor de jure (p. 453).” Instead, the
President referred to these individuals as "insurgents (Id.),”
which by definition are rebels who revolt against an established
government. Under Chapter VI of the Hawaiian Penal Code a
revolt against the government is treason, which carries the
punishment of death and property of the convicted is seized-by
the Hawaiian government.

the-hawaiian-kingdom-
government/)




OnJuly 3, 1894, the insurgents renamed themselves the
Republic of Hawai'i and continued to seek annexation with the
United States. Article 32 of its so-called constitution states, “The
President, with the approval of the Cabinet, is hereby expressly
authorized and empowered to make a Treaty of Political or
Commercial Union between the Republic of Hawaii and the
United States of America, subject to the ratification of the
Senate.” The insurgents always sought to be annexed by the
United States.

After President William McKinley succeeded President
Cleveland in office he entered into a treaty of annexation with
the insurgents.on june 16, 1897, in Washington, D.C. The
following day, Queen Lili‘'uokalani, who was also in Washington,
submitted a formal protest with the State Department. Her
protest stated: ' '

“l, Liliuvokalani of Hawaii, by the will of God named heir
apparent on the tenth day of April, A.D. 1877, and by the
grace of God Queen of the Hawaiian Islands on the
seventeenth day of January, A.D. 1893, do hereby protest
against the ratification of a certain treaty, which, so | am
informed, has been signed at Washington by Messrs.
Hatch, Thurston, and Kinney, purporting to cede those
Islands to the territory and dominion of the United States. |
declare such a treaty to be an act of wrong toward the
native and part-native people of Hawaii, an invasion of the
rights of the ruling chiefs, in violation of international rights
both toward my people and toward friendly nations with
whom they have made treaties, the perpetuation of the
fraud whereby the constitutional government was
overthrown, and, finally, an act of gross injustice to me.”

Additional protests were filed with the State Department by
two Hawaiian political organizations—the Men and Women's
Hawaiian Patriotic League (Hui Aloha ‘Aina), and the Hawaiian
Political Association (Hui Kalai'aina). President McKinley ignored
these protests and was preparing to submit the so-called treaty
for ratification by the Senate when the Congress would
reconvene in December of 1897.



This prompted the Hawaiian Patriotic League to gather of
21,169 signatures from the Hawaiian citizenry and residents
throughout the islands opposing annexation. On December 9,
1897, Senator George Hoar of Massachusetts entered the
petition into the Senate record.

Under the Queen’s instructions, the delegates from the two
Hawaiian political organizations who were in Washington began
to meet with Senators who supported ratifying the so-called
treaty. Sixty votes were necessary to accomiplish ratification
and there were already fifty-eight commitments. By the time
the Hawaiian delegation left Washington on February 27, 1897,

-they had successfully chiseled the fifty-eight Senators in
support of annexation down to forty-six.

“Unable to garner the necessary sixty votes, the so-called treaty
was dead by March, yet war with Spain was looming over the
horizon, and Hawai'i would have to face the belligerency of the
United States once again. American military interest would be
the driving forces to fortify the islands as an outpost to protect
the United States from foreign invasion.

Annexation by Legislation

On April 25, 1897, one month after the treaty was killed,
Congress declared war on Spain. The Spanish-American War
was not waged in Spain, but rather in the Spanish colonies of
Puerto Rico and Cuba in the Caribbean, and in the colonies of
the Philippines and Guam in the Pacific. On May 1, 1898,
Commodore George Dewey defeated the Spanish fleet at
Manila Bay in the Philippines. '

Three days later in Washington, D.C., Congressman Francis
Newlands submitted a joint resolution for the annexation of
the Hawaiian Islands to House Committee on Foreign Affairs on
May 4.0n May 17, the joint resolution was reported out of the
committee and headed to the floor of the House of
Representatives.






treaty, and that it could not be accomplished legally and
constitutionally by a statute or joint resolution (31 Cong. Rec.
6148).”

Despite the objections from Senators and Representatives, it
managed to get a majority vote and President McKinley signed

the joint resolution into law on July 7, 1898. The military buildup .

began in August of 1898 with the first army base in Waikiki
called Camp McKinley. Today there are 118 military sites
throughout the Hawaiian Islands and it serves as the
headquarters for the United States Indo-Pacific Command.

Many government officials and constitutional scholars could
not explain how a joint resolution could have the extra-
territorial force and effect of a treaty in annexing Hawai'i, a
foreign and sovereign state. During the 19th century, Born
states, "American courts, commentatbrs, and other authorities
understood international law as imposing strict territorial limits
on national assertions of legislative jurisdiction (Gary Born,
International Civil Litigation in United States Courts, p. 493)."

In 1824, the United Supreme Court explained that, "the
legislation of every country is territorial,” and that the “laws of
no nation can justly extend beyond its own territory (Rose v.
Himely, 8 U.S. 241, p. 279),” for it would be “at variance with the
independence and sovereignty of foreign nations (The Apollon,
22 U.S. 362, p. 370)."

In violation of international law and the treaties with the
Hawaiian Kingdom, the United States maintained the
insurgents’ control until the Congress could reorganize the
insurgency so that it would look like a government. On April 30,
1900, the U.S. Congress changed the name of the Republic of
Hawai'i to the Territory of Hawai'i. Later, on March 18, 1959, the
U.S. Congress, again by statute, changed the name of the
Territory of Hawai'i to the State of Hawai'i.

In 1988, Acting Assistant United States Attorney General,
Douglas W. Kmiec, drew attention to this American dilemma in
a memorandum opinion written for the Legal Advisor for the
Department of State regarding legal issues raised by the
proposed Presidential proclamation to extend the territorial
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sea from a three-mile limit to twelve (Opinions of the Office of
Legal Counsel, vol. 12, p. 238-263). After concluding that only
the President and not the Congress possesses “the
constitutional authority to assert either sovereignty over an
extended territorial sea or jurisdiction over it under

~international law on behalf of the United States (Id., p. 242),”

Kmiec also concluded that it was “unclear which constitutional
power Congress exercised when it acquired Hawaii by joint

resolution. Accordingly, it is doubtful that the acquisition of

Hawaii can serve as an appropriate precedent for a
congressional assertion of sovereignty over an extended
territorial sea (Id., p. 262).”

Kmiec cited United States constitutional scholar Westel
Woodbury Willoughby, who wrote in 1929, “The
constitutionality of the annexation of Hawaii, by a simple
legislative act, was strenuously contested at the time both in
Congress and by the press. The right to annex by treaty was not
denied, but it was denied that this might be done by a simple
legislative act. ...Only by means of treaties, it was asserted, can
the relations between States be governed, for a legislative act is
necessarily without extraterritorial force—confined in its
operation to the territory of the State by whose legislature
enacted it (Id., p. 252)."

In 1910, Willoughby wrote, “The incorporation of one sovereign
State, such as was Hawaii prior to annexation, in the territory of .
another, is...essentially a matter falling within the domain of
international relations, and, therefore, beyond the reach of
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legislative acts (Willoughby, The Constitutional Law of the
United States, vol. 1, p. 345)."

United Nations Acknowledges the
Occupation of the Hawaiian Kingdom

In a communication to the State of Hawai'i dated February 25,
2018 from Dr. Alfred M. deZayas, a United Nations Independent
Expert, the UN official acknowledged the prolonged occupation
of the Hawaiian Kingdom. He wrote:



“As a professor of international law, the former Secretary of the
UN Human Rights Committee, co-author of book, The United
Nations Human Rights Committee Case Law 1977-2008, and
currently serving as the UN Independent Expert on the
promotion of a democratic and equitable international order, |
have come to understand that the lawful political status of the
Hawaiian Islands is that of a sovereign nation-state that is
under a strange form of occupation by the United States
resulting from an illegal military occupation and a fraudulent
annexation. As such, international laws (the Hague and Geneva
Conventions) require that governance and legal matters within
the occupied territory of the Hawaiian Islands must be
administered by the application of the laws of the occupied

“state (in this case, the Hawaiian Kingdom), not the domestic
laws of the occupier (the United States).”

A state of peace between the Hawaiian Kingdom and the
United States was transformed to a state of war when United
States troops invaded the Hawaiian Kingdom on January 16,
1893, and illegally overthrew the Hawaiian government the
following day. Only by way of a treaty of peace can the state of
affairs be transformed back to a state of peace. The 1907
Hague Convention, IV, and the 1949 Geneva Convention, IV,
mentioned by the UN official regulate the occupying State
during a state of war.
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maintained a literacy rate that was nearly universal amongst pressure/)
the Hawaiian population. It also managed to successfully

address the rapid decrease of the Hawaiian population from
foreign diseases, such as small pox and measles, through
universal health care under the 1859 Act to Provide Hospitals
for the Relief of Hawaiians in the city of Honolulu and other
Localities.

Universal Education in the Hawaiian
Kingdom

Education was through the medium of the native language. On
January 7, 1822, the first printing of an eight-page Hawaiian
spelling book was done, and all “the leading chiefs, including
the king, now eagerly applied themselves to learn the arts of
reading and writing, and soon began to the use them in
business and correspondence (W.D. Alexander, A Brief History
of the Hawaiian People (1892), p. 179).” By 1839, the success of
the schools was at its highest point, and literacy was “estimated
as greater than in any other country in the world, except
Scotland and New England (Laura Judd, Honolulu (1880), p. 79).”

The Privy Council in 1840 established a system of universal
education under the leadership of what came to be known as
the Minister of Public Instruction. A Board of Education later
replaced the office of the Minister in 1855 and named the
department the Department of Public Instruction. This
department was under the supervision of the Minister of the
Interior.

The Monarch served on the Board as its President. The
President and Board administered the educational system
through school agents that were stationed in twenty-four
school districts throughout the country. And in 1865 the office
of Inspector General of schools was formed in order to improve
the quality of the education being taught.
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The Hawaiian Kingdom became the fifth country in the world to
provide compulsory education for all youth in 1841, which
predated compulsory education in the United States by
seventy-seven years. The other four countries were Prussia in
1763, Denmark in 1814, Greece in 1834, and Spain in 1838.

Education was a hallowed word in the halls of the Hawaiian
government, “and there is no official title more envied or
respected in the islands than that of a member of the board of
public instruction (Charles De Varigny, Fourteen Years in the
Sandwich Islands, 1855-1868 (1981), p. 151.” De Varigny
explains that this “is because there is no civic questioh more
debated, or studied with greater concern, than that of
education. In all the annals of the Hawaiian Legislature one can
find not one example of the legislative houses refusing—or
even reducing—an appropriation requested by the government
for public education. It is as if this magic word alone seems to
possess the prerogative of loosening the public purse strings
(d.)."

After the invasion, the United States seized control of the entire
governmental infrastructure,
(http://neatoday.org/2018/10/01/the-u-s-occupation-of-the-
hawaiian-kingdom/) through its insurgents calling themselves
the Provisional government, on January 17,1893. The
insurgents renamed themselves the Republic of Hawai'i on July
3, 1894. On April 30, 1900, the United States Congress renamed
the insurgents as the Territory of Hawai'i by a congressional act.
And on March 18, 1959, the U.S. Congress, again by
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congressional act, changed the name of the Territory of Hawai'i
to the State of Hawai'i.

Americanization Throughout the
School System

In 1906, the intentional policy and methodical plan of
Americanization began. This plan sought to obliterate the
national consciousness of the Hawaiian Kingdom in the minds
of the school children throughout the islands. It was developed
by the Territory of Hawal'i's Department of Public Instruction

i



and called "Programme for Patriotic Exercises in the Public
Schools.”

The purpose of this policy was to have the children believe they
were Americans. To do so required instruction of American
history and only the English language could be spoken. If the
children spoke the national language of Hawaiian, they were
severely punished.

In 1907, Harper's Weekly magazine covered this
Americanization (William Inglis, Hawaii's Lesson to Headstrong
California, Harper's Weekly, Feb. 16, 1907, p. 226-228). At the
time, there were 154 public schools, with 435 teachers, and 58
private schools, with 261 teachers. Harper's special
correspondent, William Inglis, visited Ka‘ahumanu and Ka'iulani
grade schools. He also visited Honolulu High School, before the
name was changed to President William McKinley High School
in 1911.

While visiting Ka'iulani grade school, Inglis wrote, “Out upon the
lawn marched the children, two by two, just as precise and
orderly as you can find them at home. With the ease that
comes of long practice the classes marched and counter
marched until all were drawn up in a compact array facing a
large American flag that was dancing in the northeast trade-
wind forty feet above their heads (Id., p. 227).”

“The little regiment stood fast, arms at sides, shoulders back,
chests out, heads up, and every eyé fixed upon the red, white,
and blue emblem that waved protectingly over them. ‘Salute’
was the principal's next command. Every right hand was raised,
forefinger extended, and the six hundred fourteen fresh,
childish voices chanted as one voice: 'We give our heads and
our hearts to God and our Country! One Country! One
Language! One Flag!' (1d.)”

Inglis stated, "The drill is constantly held as a means of
inculcating patriotism in the hearts of the children (Id., p. 228).”
The word inculcate is defined as to fix beliefs or ideas in
someone’s mind, especially by repetition. Inculcate is
synonymous with indoctrination, which is to persuade
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In 1909, the government's interest in Queen’s Hospital was
severed and native Hawaiians would no longer be admitted
free of charge. The new Board of Trustees changed the 1859
charter where it stated, “for the treatment of indigent sick and
disabled Hawaiians" to “for the treatment of sick and disabled
persons.” Gradually native Hawaiians were denied health care
unless they could pay. This led to a crisis of native Hawaiian
health today. Queen'’s Hospital, now called Queen’s Health
Systems, currently exists on the islands of O'ahu, Molokai, and
Hawai'i.

A report by the Office of Hawaiian Affairs in 2017 stated,
“Today, Native Hawaiians are perhaps the single racial group
with the highest health risk in the State of Hawai'i. This risk
stems from high economic and cultural stress, lifestyle and risk
behaviors, and late or lack of access to health care (Native
Hawaiian Health Fact Sheet 2017, p. 2).” Hawaiians should not
have died due to “late or lack of health care” because Queen’s
Hospital was an institution that provided health care at no cost.

Academic Research Unveils the Truth
of the American Occupation

As a result of diligent and thorough academic research that
began in 2001, a more accurate portrayal of what transpired
with the American invasion and occupation of the Hawaiian
Kingdom began to unveil this painful truth. This caused
American historian Tom Coffman to change the subtitle of his
book from The Story of America’s Annexation of the Nation of
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Hawai'i to The History of the American Occupation of Hawai'i.

He explained, “In making this change, | have embraced the
logical conclusion of my research into the events of 1893 to
1898 in Honolulu and Washington, D.C. | am prompted to take
this step by a growing body of historical work by a new
generation of Native Hawaiian scholars. Dr. Keanu Sai writes,
‘The challenge for...the fields of political science, history, and
law is to distinguish between the rule of law and the politics of
power." In the history of Hawali'i, the might of the United States
does not make it right (Tom Coffman, Nation Within: The
History of the American Occupation of Hawai'i (2016), p. xvi."



The failure of the United States to comply with the 1907 Hague
Convention, IV, and the 1949 Geneva Convention, IV, has had a
devastating effect on the Hawaiian population. According to
Amnesty International, war crimes are “crimes that violate the
laws or customs of war defined by the Geneva and Hague
Conventions.”

These international conventions were specifically cited by Dr.
Alfred M. deZayas, a United Nations Independent Expert, in his
letter to the State of Hawai'i dated February 28, 2018. The UN
official wrote, “international laws (the Hague and Geneva
Conventions) require that governance and legal matters within
the occupied territory of the Hawaiian Islands must be
administered by the application of the laws of the occupied
state (in this case, the Hawaiian Kingdom), not the domestic
faws of the occupier (the United States).” He was referring to
Article 43 of the 1907 Hague Convention, IV, and Article 64 of
the 1949 Geneva Convention, IV.

The Hawaiian Kingdom's educational system and health care
institutions are protected under the 1907 Hague Convention,
IV. Article 56 stateé, “The property of municipalities, that of
institutions dedicated to religion, charity and education, the
arts and sciences, even when State property, shall be treated as
private property. All seizure of, destruction or willful damage
done to institutions of this character, historic monuments,
works of art and science, is forbidden, and should be made the
subject of legal proceedings.”

In his doctoral dissertation, Kauai writes, "From one of the most
progressive independent states in the world to one of the most
forgotten. If not for the US, where would Hawai'i rank among
the countries of the world today in regard to health care,
political rights, civil rights, economy, and the environment? In
the 19th century Hawai'i was a global l[eader in many ways,
even despite its size (Willy Kauai, The Color of Nationality
(doctoral dissertation, political science, University of Hawai'i
(2014), p. 298).”
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PROCLAMATION NO. 2019-1

By virtue of the prerogative of the Crown provisionally vested in us in accordance with
Article 33 of the 1864 Constitution, and to ensure a full and thorough investigation into
the violations of international humanitarian law and human rights within the territorial
jurisdiction of the Hawaiian Kingdom, it is hereby ordered as follows:

Article 1
Head of the Royal Commission of Inquiry and terms of the investigation

1. His Excellency David Keanu Sai, Ph.D., Acting Minister of the Interior and Chairman
of the Council of Regency, because of his recognized expertise in international
relations and public law, is hereby appointed head of the Royal Commission of
Inquiry, hereinafter “Royal Commission,” on the consequences of the belligerent
occupation of the Hawaiian Kingdom by the United States of America since January
17, 1893.

2. The purpose of the Royal Commission shall be to investigate the consequences of the
United States’ belligerent occupation, including with regard to international law,
humanitarian law and human rights, and the allegations of war crimes committed in
that context. The geographical scope and time span of the investigation will be
sufficiently broad and be determined by the head of the Royal Commission.

3. The results of the investigation will be presented to the Council of Regency, the
Contracting Powers of the 1907 Hague Convention, IV, respecting the Laws and
Customs of War on Land, the Contracting Powers of the 1949 Geneva Convention,
IV, relative to the Protection of Civilian Persons in Time of War, the Contracting
Powers of the 2002 Rome Statute, the United Nations, the International Committee of
the Red Cross, and the National Lawyers Guild in the form of a report.

4. The head of the Royal Commission shall be responsible for the implementation of the
inquiry. He shall determine, with complete independence, the procedures and
working methods of the inquiry, and the content of the report referred to in paragraph
3.

5. The head of the Royal Commission shall take the following oath:

“The undersigned, a Hawaiian subject, being duly sworn, upon his
oath, declares that as head of the Royal Commission of Inquiry
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duly constituted on April 15, 2019, I will act correctly, truly and
faithfully, and without favor to or prejudice against anyone.”

Article 2
Financing

1. All costs incurred by the Royal Commission shall be borne by the Hawaiian
Government, by its Council of Regency, and that the latter has granted on this day
$15,000.00 (USD) for initial expenditures of the Royal Commission.

2. The management of the expenditures of the Royal Commission shall be subject to
contracts between the head of the Royal Commission and the Acting Minister of
Finance.

3. The head of the Royal Commission shall be accountable to the Acting Minister of
Finance for all expenditures.

Article 3
Composition of the Royal Commission of Inquiry

The composition of the Royal Commission shall be decided by the head and shall be
comprised of recognized experts in various fields. :

Article 4
Entry into effect and expiration : -

This decision shall take effect on the day of its adoption and shall expire on the day that L
the head is satisfied that the mandate of the Royal Commission has been completed. '

In Witness Whereof, We have hereunto set our hand, and
[seal] caused the Great Seal of the Kingdom to be affixed this 17th
day of April A.D.2019.

[signed] :
David Keanu Sai, Ph.D. - (
Chairman of the Council of Regency ’
Acting Minister of the Interior
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Peter Umialiloa Sai, deceased
Acting Minister of Foreign Affairs

[signed]
Kau‘i P. Sai-Dudoit,
Acting Minister of Finance

[signed]
Dexter Ke‘eaumoku Ka‘iama, Esq.,
Acting Attorney General
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