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The Law on the Administration of
Occupied Territories

4.1 Background: Three Different Approaches to Regulate an Inherent
Conflict of Interests

4.1.1 Article 43: “A sceming legal paradise”

Once a territory is occupied, Article 43 of the 1907 Hague Regulations (“Hague
Regulations”) kicks in with the obligation to discharge the functions of
government:

The authority of the legitimare power having in fact passed into the hands of the occupant;,
the lateer shall take all the measures in his power to restore and ensure, as far as possible,

public order and [civil life], while respecting, unless absolutely prevented, the laws In force

in the country.!

This concise statement is the gist of the traditional law of occupation. Very few
words are used to describe both the nature of the occupation regime and the scope
of the occupant’s legitimate powers. As detailed in Chapter 2, these words rep-
resent the culmination of prescriptive efforts made throughout the nineteenth
century by judges, scholars, diplomats, and army generals. Article 43 combines
two issues dealt with separately as Articles 2 and 3 in the Brussels Declaration
of 1874.2 Accordingly, the text of Article 43 was accepted by scholars as mere

! The official French version reads: “L'autorité du pauvoir légal ayant passé de faic entre les mainis
de 'accupant, celui-ci prendra toutes les measures quidependent de lui en vue de rétablic et d'assurer,
autant qu'fl est possible, I'ordre et la vie publics en respectant, sauf empéchement absoly, les lois cn
vigeus gms le pays.” An identical version appeared in Article 43 of the Hague Regulations of 1899.
As noted by Edmund H, Schwenk, Legislative Power of the Military Occupant under Artitle 43, Hague
Regulations, 54 Yarz L. J. 393 (1945), the first English translation of Art. 43, which used the phrase
“public order and safety”in licu of “'ordec e la vie publics,” was incorsect. Schwenk suggested the use
of the more comprehensive phrase used here, namely “public order and civil life.” See also infra text
accompanying netes 11-16.

2 Article 2 of the Brussels Declaration of 1874 provides as follows: “The authority of the legiti-
mate powet being suspended and having in fact passed into the hands of the accupant, the lattet shall
take all the measures in his power 1o restore and ensure, as far as possible, public order and safety.”
Art. 3: “Wich this object he shall maincain che laws which were in force in che country in rime of -
peace and shall not modify, suspend or replace chem unless necessary.”
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reiteration of older law,? and subsequently the Article was generally recognized as
reflecting customary international law. For reasons elaborated infra, Article 43
survived the major overhaul in the law of occupation introduced by the Fourth
Geneva Convention (GCIV) in 1949, and is still the starting point for delineating
the regime of the occupation. Dealing with the general powers and duties of the
occupant, Article 43 is a sort of mini-constitution for the occupation administra-
tion; its general guidelines permeate any prescriptive measure or other acts taken
by the occupant.®

“The law that regulates the administration of occupied territories must confront
the inherent conflice of interests that exists between occupant and occupied. The
occupation administration must attend to at least three sets of interests: its own
security interests, the interests of the ousted government, and those of the local
population, which may be different from the interest of their legitimate govern-
ment? In cases of internal ethnic conflict, there may be divergent interests within
the occupied population, even inter-ethnic strife that the occupant mighe have to
deal with (e.g., Iraq), and which the occupant might be tempted to exploit.” How
to balance these often conflicting interests is one of the major challenges of the
law. As will be suggested infra, it is possible to argue that the Hague Regulations
berray a preference that the occupant attend to the interests of the ousted govern-
ment and prefer them when those are in conflict with the interests of the local
population. The occupant is expected to fill the temporary vacuum created by the
ousting of the local government and maintain its bases of power until the conditions
for the latter’s recurn are mutually agreed upon.® In contrast, the underlying effort .

‘of the GCIV is to focus predominantly on the effort to ensure the interests of the

3 See Doris ArpeL GraBER, THE DEVELOPMENT OF THE Law OF BELLIGERENT OcCcuraTiON,
1863-1914 143 (1949) ("Nothing distinguishes the writing of the period following the 1899 Hague
code from the writing prior to that code™). .

4 This view was exptessed by the International Military Tribunal in Nusemberg, See The Trial
of the Major War Criminals 253-4 (1947), also published in 41 AJIL 172, 248-9 (1947). Sez also,
¢g, Gerearp voN GranN, THE Occutation oF Enemy Terarirory 10-12 (1957). National
courts have also :?uded the Hague Regulations as cadified customary international law: Felice
Morgenstern, Validity of Acts of the Belligerent Occupant, 28 BYIL 291, 292 (1951).

3 Other Articles deal with specific issues, such as collection of taxes {Art. 48), requisitions (Are,
52), and the use of various asscts (Arts 46, 52-6). Thesc specific grants of authority are in turn subject
to the overriding delimiting principle of Ast. 43. See, eg, HC 69/81 Abu-Aita et al. v Commarider of

Judea and Samaria et al.. 37(2) PD 197,260 (1983), translated in 7 Selected Judgments of the Supreme
Court of Israel 1, 54 (1983-87), available at hnp:llelyonl.eoun.gomillgles_englal169010001
Z01/81000690.201 .pdf (the powers and delimitations regarding taxation, as set by Act. 48, are subject
to those of Art. 43),

6 See, e, Robert Y. Jennings, Government in Commission, 23 BYIL 112, 135 (1946) {the adminis-
tration of the occupied territory is required to pratect twe sets of interests: first, to preserve the sover-
cign rights of the ousted gavernment, and second, to protect the lacal population from exploitation
of both their persans and cheir property by the occupane).

7 See the internal tensions in Belgium, manlpulated by the Germans during Weorld War I,
Chapter 5 :Ta. . .

8 Similarly the occupant was granted the power to possess and administer prapercy belonging to
the occupied state, subject to the duty to “safeguard the capital of these properties, and administes
them in accordance with the rules of usufruct” (Art. 55 of the Hague Regulation). As much as this
Article prevents the occupant from destroying or depleting national resources, it eries to keep other
indigenous aspirants from making use of them.
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inhabitants. This lacter emphasis is underscored by the complementary applica-
cion of human rights law that focuses entirely on individuals.

As we saw in Chapter 2, the delegates w the Brussels and Hague Conferences
conceived occupation as a transient situarion, for the short period berween hostili-
ties and the imminent peace treaty, which would translate wartime victories into.
territorial concessions by the defeated party. The 187071 Franco-Prussian War
provided a prototype for the drafters of the Hague Regulations of the envisaged
occupation: military victories led to the occupation of French territory, part of
which was conceded to the Prussians in the subsequent peace treaty of 1871. This
conception was part of a more general theory of war in the nineteenth century,
in which war was seen as a legitimate means to achieve national goals,? a march
between governments and their armies, which left out the civilians who were to
be kept unharmed as much as possible, both physically and economically. This
entrenched conception of war was combined with the political and economic phi-
losophy of that period: laissez-faire was the prevailing econoinic and even moral
theory, shared by all the powers. This theory implied minimal intervention of
the government in economic life. There were minimal regulatory mechanisms of
transactions and other uses of private rights, and the initial enritlements were the
ultimate factor in social and economic activity, inspiring a deep reverence, espe-
cially by the state, for vested rights. The minimalist conception of war and the
war effort made possible a conception of a laissez-faire cype of government even in
wartime. The assumption was that the separation of governments from civilians,
of public from private interests, would also hold true in times of war. There was not
supposed to be any unmanageable conflict between the French citizens and the
Prussian king.

It was this conception that made the solution of Article 43 seemingly possible:
the peaceful cohabitation of the local population with the enemy’s army, with the
minimal necessary interaction between them, and with the continuous immuniza-
tion of the former's private interests from intervention by the latter.!® The almost
zomplete separation between governmental and private activity could produce an
arrangement that sarisfied both stronger states and those weaker ones whose citi-
zens were likely to experience temporary foreign rule, The separation of interests
provided room for a simple balancing principle of disengagement: che occupant
had no interest in the laws of the area under its control except for the securlty ofiits
troops and the maintenance of order; the ousted sovereign was ready to concede
this much in order to ensure maintenance of its bases of power in the territory
against competing internal forces and in order to guarantee the humane treat-
ment of its citizens. This solution was supported by the practice of the nineteenth-
century occupations. These occupations were of relatively short duration, during
which occupants, by and large, retained existing legislation as much as possible.!!

? See Jorg M. Moassocr, The Hague Peace Conferences of 1899 and 1907, 3 EPIL 204, 205 (1982).

8 A vestipe of this approach s the scparate treatment of the occupant’s power o collect raxes
(Art. 48 of the Hague Regulacions) and the immunity of private property from confiscation (Art. 46).

11" Graber, supra note 3, at 268-70. The author mentions the pledge made by the Prussians during
their eccupation of France to re-establish the prewar order and not to madify existing legislation
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In this sense, Article 43 was a pact between state elites, promising reciprocal guar-

. antees of political continuity, and thus, at least to a certain extent, rendering the

decision to resort to arms less profound.

Even by the time of the first Hague Conference of 1899, the principles underly-
ing the law of occupartion had already been on the decline. Toward the end of the
nineteench century the nacional governments of some European countries began
w show more involvement in their countries’ economic and social life. These were
the firsc signs of what would be later termed che welfare state. The armies at the
turn of the century had also expanded beyond mid-nineteenth-century propor-
tions: their maintenance demanded vast human and material resources, and the
civilian population was called upon to provide those resources. Thus, the distinc-
tion between soldier and citizen, between private activity and wartime effore, was
gradually eroded.!? These developments were intensified by World War I, the first
“wotal war,” by the rise of competing national ideologies concerning the proper
functrions of the national government in both internal and international affairs,
and last, but not ar all least, by the advent of the claim for self-determination of
peoples and the complementary idea that sovereigney lies in the people and nor
in its government. Moreover, as it became more difficult to reach accord on the
transfer of sovereignty as a result of war, the periods of occupation became longer
than before. ' :

As a result of these factors, the balancing mechanism of Arricle 43 was put
under cremendous strain, These factors did not erase the fundamental difference
between occupant and sovereign, but the theoretical peaceful coexistence berween

 the former and the local popularion could not be realistically expected any longer.

More and more issues gradually became the objects of unbridgeable conflicts of
interest, as the occupant sought to intervene in the affairs of the territory under its
control, and at the same time its acts had the potential of causing profound effects
in both the public and the private sectors. It was no longer possible to expect the
occupant to perform the function of the impartial trustee of the ousted sovereign
or the local population; it was no longer feasible to demand that the occupant pay
no heed ro its own country’s interests. As soon as most societies recognized the
necessity of some regulation of social and economic activities, policies and goals
had to be decided upon and implemented by che central institutions. Thus the
mandate of Article 43 to “restore and ensure publicorder and civil life” hasbecome
at best an incomplete instruction to the occupant. Even the simplest function
of restoring public order, at a minimal level of intervention, became a profound
policy decision, potencially resulting in stagnarion of the local economy. Almost
every occupation involved a conflict of interests between the occupant and the
ousted sovereign, a conflict over policies and goals. Moreover, in some occuparions
the conflict of interests was further complicated by the appearance of a conflict

unless military necessity requited atherwise. The author also cites both German and French text-
books that affirm that the Prussians abided by their pledge. /4., n, 37,

12 See Ernst H. Fetncuenferp, THE INTERNATIONAL EcoNomic Law oF BELLIGERENT
OccuraTiON 6, 17-21 (1942); JuLtus STonE, Lecar CoNTrots oF INTERNATIONAL CONFLICTS
727-32(1954).
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between the ousted elite and the indigenous community: Article 43's bias in favor
of the former was challenged by the emerging principles of self-determination, self-
rule, and human rights.

In the scholarly debate that ensued concerning the legality of occupation meas-
ures from World War I uncil the present, Article 43 was invariably invoked by the
advocates of occupants and occupied alike, by partial and impartial eribunals and
jurists, by institutions of the occupied entities, and by some—although not the
majority—of the occupants.!? Although, as Ernst Feilchenfeld rightly observed in
1942, the Hague Regulations reflected “a seeming legal paradise,”* there was sim-
ply no better mechanism to regulate occupations thar states were able w endorse.

l/4.1.2 Article 64 GCIV: Focusing on human welfare

These challenges to the Article 43 regime informed the efforts to redefine the law
on occupations as part of the negotiations over the GCIV. As will be discussed
infra, the debates during the negotiations and the drafting of the Convention in
the wake of World War II exposed disagreements between post-war occupants of
Axis territories who were interested in having as much latitude as possible, and
the smaller countries, many of them with fresh memories of the predicament of
occupation, who adamantly opposed an expansive view of occupants’ powers.
The Geneva law differs from the Hague law in three important aspects, derived
from the experiences of the preceding war and growing respect for the human
dimension. The first fundamental difference is the changing emphasis from che
polirical interests of the ousted regime to the protection of the populacion in the
enemy’s hands. This is the general approach of the GCIV, apparent in its citle
and its provisions, which de-emphasize the importance of the mode of govern-
ance in the occupied area.!$ As discussed in Chapter 1, the Hague Regulations
assumed that upon gaining control over territory, the occupant would establish
its authority over the occupied population, and introduce a system of direct
ad ministration. But by World War II it became clear that the framework of the
law of occupation, with the obligations it imposed en the occupying armies,
was a liability many occupants soughe to avoid. Qccupants would purport to

annex or establish puppet states or governments, rely on “invitations” from
indigenous governmenygs, use non-state actors as proxies to control parts of a

13 Eeilchenfeld and Stone represent a significant minority of scholars who admonished about
the precariousness of the status of the Hague law: supra note 12, For a similar concern see Davis P
Goodman, The Need for a Fundamental Change in the Law of Belligerent Occupation, 37 STAN. L.
Rev. 1573 (1985). Myres S. McDoucAL & FLonENTINO P, FELICIANO, LAw AND MINIMuM WoORLD
PusLic OrbEr 746 {1961), have also injected 2 more realistic view into the study of this issue. .

W Supra note 12, at 24, His concerns were not shared by many others, Only Sione, writing in
1954, relterated Feilchenfeld’s views, adding thar the GCIV had not pravided the nécessary reform,
Supranote 12,at727. :

15 There is no implied recognition of the legalicy of such changes. The Red Cross's commentary
asserts that “the reference to annexation in this Article cannot be considered as implying recog-
nition of this manner of acquiring sovercignty:” GENEvA CONVENTIONS OF AUGUST 12, 1949
COMMENTARY: THE FOURTH GENEVA CONVENTION, 276 (Jean S. Pictet ed., 1958). This conclusion is
enhanced by the continued applicability of the Hague Regulations, as provided by Are. 154.
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foreign state, or simply refrain from establishing any form of administration.
In these cases, the occupants would tend not to acknowledge the applicabilicy
of the law of occupation to their own or their surrogates’ activities, and when
using surrogate institutions, would deny any intcrnational responsibilicy for che
latter’s actions. Therefore, instead of explicicly asserting a duty to establish an
occupation regime, a move for which there was probably litde support,!6 che
GCIV opted for an indirect approach. Article 47 of the GCIV provides that

the benefits under che Convention shall not be affected by any change introduced, as a
result of the occupation of a territary, into the institutions or government of the said terri-
tory, nor by any agreement concluded berween the auchorities of the occupied territories
and the Occupying Power, nor by any annexation by the latter of the whole or part of the
occupied territory.)’

In other words, the formal status granted to the administration of an occupicd
territory by the foreign army that is in charge carries no legal significance from
the perspective of the law of occupation. The failure to set up military adminis-
tration would not relieve the occupant of its duties under the law of occupation:
after all, the definition of occupation does not depend on the establishment of an
occupation administration. As the Commentary of the International Committee
of the Red Cross explains, “[Jhe main point, according to the Convention, is that
changes made in the internal organization of the State must not lead to protected
persons being deprived of the rights and safeguards provided for them.”® Thus,
the practices that loomed large during World War Il would not affect the applica-
bility of the Convention. '

‘The second major difference is the shift of attention from the interests of the
political elites to the population, and the delineation of a bill of rights for (more
accurately a bill of obligations towards) the occupied population, together with a
setof internationally approved guidelines for the law ful administration of occupied
territories. The claim of ousted kings and governments to return to areas char they
had controlled before the accupation but in which they did not continue to enjoy
the support of the indigenous population is not directly addressed; it is simply left
outside the focus of the Convention. As we will later see, by eschewing the restric-
tive approach of Article 43, the Geneva formula recognizes the power and indeed
the dury of the occupant te modify the existing law “to fulfil its obligations under
the present Convention,” which go beyond the other two grants of prescriptive

'8 On the underlying political tensions during the drafting of GCIV see infra notes 1325 and
accompanying text.

'7 Qg as the British Military Manual of 1958, The War Office, The Law of War on Land, para,
518(2) (1958) stares: “The dutics and consteaines laid upon an Occupant cannot be ciccumvented by
carrying out illegal acts chrough the instrumentality of 2 ‘puppet governmene’ set up in the occu-
pied tersitary, or by a system of orders through local government officials operating in occupied
territory. .

18 “[T)he texe in question is of an essentially humanirarian character; its object is to safeguard
human beings and not to protect the palitical institutions and gavernment machinery of the state as
such,” CoMmENTARY: THE FOUurTH GENEvA CONVENTION Plctet, supra note 15, ac 274,
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powers, namely the maintenance of orderly government and the security of the
occupant’s forces.

The third difference between the Hague and the Geneva approaches, and which
derives from the second one, relates to the structure of the occupant’s duties and
powers. The occupant must be a proactive regulator, no longer the disinterested
watch guard envisioned in the Hague Regulations. Thus, there is a reason to infer
that the 1949 text reflected the interests of the occupants of that time to ensure
wide discretion in rebuilding the postwar economies in the occupied areas. The
occupant is regarded as an involved regulator of activities and provider of serv-
ices. It is required to ensure the humane treatment of protected persons, without
discriminating among them, and to respect, among other things, the protected
persons’ honot, family rights, religious convictions and practices, and manners and
customs (Article 27), to facilitate the proper working of all institutions devoted to
the care and educarion of children (Article 51), provide specific labor conditions
(Article 52), ensure food and medical supplies of the population (Article 55), main-
tain medical services (Article 56), and agree to relief schemes and to facilitace them
by all means at its disposal (Article 59). '

Interestingly enough, the provisions of the GCIV regarding occupation have not
been regarded as innovative ac the time of their adoption. Rather, it has been gener-
ally held that the Geneva rules were in essence little more than a repetition of the
Hague Regulations.'? National courts that adjudicated matters concerning occu-
pied territories continued to refer only or primarily to the Hague Regulations.2
Probably because of the poor formulation of Article 64, as will be elaborated
infra, its relevance was lost on international scholars, and Article 43 of the Hague
Regulations continued to provide the framework for discussing the occupant’s pre-
scriptive powers.?!

4.1.3 The human rights dimension

A strong influence on the occupation regime comes from human righes law, be
it international human rights law, regional human rights treaties, or national
laws of human rights if applicable. The major strength of human rights law may
derive less from the text of the human righes instruments (the text of the GCIV
already contains strong language protecring individual rights) buc from the rich
body of human rights jurisprudence that developed with peaceful democracies in
mind and are now applied to exceprional, even extreme, conditions. The pull of

19 See, cg, Pictet, supra note 15, at 335, 614, 617; Morr1s Greensean, THE Mobean Law or
LAND WARPARE 226 (1959); ALLAR GERSON, ISRAEL, THE WeST BANE AND INTERNATIONAL LAW
7(1977).

30 See, eg, Aboitz and Co. v Price, 99 F. Supp. 602 (D. Urah 1951). Similar disregard of Act. 64
was shown by scholars who claborated on the jurisprudence of the courts in these issues, See, eg,
Morgenstern, sipra nate 4. Lorp ArNOLD D. McNair & ArTHUR D. WarTs, Tue Legat ErrecTs
of Wanrat 369 n. 6 {4th ed., 1966), give only scant actention to Art. G4,

3 Somescholars refer to Art, 64 as defining the limits of only penal le%islation. See, g, Greenspan,
supra note 19, at 226, Others fail to mention the Article entirely. Von Glahn's chaprer on laws under
military occupation {supra note 4), refers to the Article only in a footnote, without elaborating on it.
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this jurisprudence imposes high standards for occupants to meet, and for courts

to approve deviations therefrom. This, together with the institutional support of

specialized human rights courts and committees, concributed to the significant
impact that human rights law has had on occupation law, despite the late arrival of
human rights to this legal scene.

The parallel applicability of human rights law along with the law of occupation
raises the question of the relarionship between the two. Human rights documents
may complement the law of occupation in specific issues chat are treated in more
detail in the former.?2 Bur the real issue, where human righes law seems to differ
most dramatically from the law of occupation, lies in the area of civil and political
rights and liberties. Civil and political rights receive extensive treatment in human
rights instruments, yet are ignored by the GCIV and the Additional Protocol 1
(API) of 1977. Realistically, one cannor expect occupants to endanger the secu-
tity of their forces for the purpose of allowing local residents to enjoy liberties
and rights that are usually granted in democracies in peacetime. If the political
process is lawfully halted for the duration of the occupation, the suspension of
political rights seems to be a sensible consequence. Political rights are often among
the first to be suspended by occupants, and this propensity has not been criticized

.as unlawful in principle.? In che interplay between the conflicting interests, the

law of occupation concedes that certain civil and political rights will from time to
time be subjecred to other concerns. Ultimately, as in other cases, the occupant is
required to balance its interests against those of the occupied community and the
ousted government, while guiding itself “by the knowledge that the object and
purpose of the [human rights] Convention as an inscrument for the protection of
individual human beings requires that its provisions be interpreted and applied
so as to make its safeguards pracrical and effective.”? Thus, as hostilities subside,
and security interests permit, the occupant is expected to restore civil and polici-
cal rights. Under such circumstances, the human rights documents should serve
as guidance for re-establishing civil and political rights in the occupied territory.
Under certain circumstances, the occupant’s human rights obligations toward the
local population may require it to modify the local laws in ways chat promote their
rights. Moreover, the occupant’s authority to rule as well as to modify the law is
now subjected to human righss obligations, which arguably mandate the obliga-
tion to maintain basic demands of a system based on the rule of law.?*

The strict rescricrions against administracive detention are another potential
area of serious conflict between human rights law and occupation law.*6 Other
rights, such as the rights of minority groups w maintain their culture and their

1 See Adam Roberts, Prolonged Military Occupation: The lsraeli-Occupied Territories since 1967,
84 AJIL 44, 72-3 (1990). On the applicability of human rights law in occupations see Chapeer 1 at
Section 1.3.2. 23 Seesupra Chapter 2, cext accompanying note 38.

3¢ The European Court for Human Rights (ECtHR), Al-Skeini and Others v United Kingdom,
App. no. 55721/07 (Grand Chamber, July 7, 2011), 162.

5 On this obligation see infra notes 161-5 and accompaaying rext.

26 Op the tension in the context of the detentions during the occupation of Iraq see the judgment
ofthe ECtHR in AlJedda v United Kingdom, App. no. 27021/08 (Grand Chamber, July 7, 2011).
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traditional ways of life also become relevant considerations which must shape the
policies that the occupant pursues.

Although certain human rights may be derogated “[i]n time of public emergency
which threatens the life of the nation,”” not all occupations would qualify as such.
Indeed, as the House of Lords noted in the context of the occupation of Iraq, “{ilt
is hard to think that these conditions could ever be met when a stace had chosen to
conduct an overseas pcacekccping operation, however dangerous the conditions,
from which it could withdraw.”*

As noted in Chapter 1, the application of human rights law might don the occu-
pation administration with a sense of normalcy, and human rights law mighe be
invoked by the occupant to expand its authority and lawmaking power. But this
is not necessarily the case, and as will be explored further infrz (Section 4.3.3), the
same body of human rights law may impose strict demands on the occupant suchi
as the protection of expectations and the obligation to involve the population in
decision-making processes that affect their interests.

4.2 The Scope of the Occupation Administration

- 4.2.1 Generally ' *

The law of occupation, both Hague and Geneva, addresses two distinct but related
issues. The first outlines the obligations of the administrating regime, authorizing
and requiringit to “take all the measures in his power to restore and ensure, as faras
possible, public order and [civil life];"2? the second refers to the obligation to do so
“while respecting, unless absolutely prevented, the laws in force in the country.”3°
These are obviously not obligations of result but rather of conduct. They require
due diligence. The adequacy of their realization depends on the specific circum-
stances, including the nature and the duration of the occupation, the resources
available to the occupant, the needs of the local population, and the security of the
occupant.

During the short-term occupations envisioned by the drafters of the Hague
Regulations, these obligations would entail restoring the order that existed prior
to the occupation and maintaining it as far as possible, for the brief period antici-
pated. Upon occupation, the occupant becomes responsible for maintaining pub-
lic order, and therefore will be held responsible for its omissions in thar respect.
‘The occupant is expected to fill the vacuum created by the ousting of the local
government, and to maincain its bases of power until the lacter’s return. Similacly
the occupant is granted the power to possess and administer property belonging to
the occupied state, subject to the duty to “safeguard the capital of these properties

27 Article 4(1), 1966 Intcrnational Covenant on Civil and Political nghts (ICCPR)

28 R (on the application of Al-fedda) (FC) v Secrerary of State for Defince (2007) UKHL 58
(December 12, 2007), at 38 (Lord Bingham). 23 Seesupra note 1,

3% In the Brussels Declaration these were two distinct Articles (2 and 3).
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and administer them in accordance with the rules of usufruct.”® As much as this
Article prevents the occupant from destroying or depleting national resources, it
tries to keep other indigenous aspirants from making use of them. The prevailing
doctrine on debellatio®® vividly illustrates the fact that the only relevant political
interests (as opposed to economic and social interests) in the Article 43 regime
were those of the state elites, not of its citizens. In this sense, the law on occupation
promised reciprocal guarantees of political continuity, and thus, at least to a cer-
tain extent, rendered the decision to resort to arms less profound.

The phrases in Article 43, “public order” and what should be translated as
“civil life,” delimit che scope of the occupant’s administration. They offer, how-
ever, only a vague and intuitive course. Moreover, these phrases are susceptible
to changing conceptions regarding the role of the central government in society.

‘Between 1874, when these terms were first coined, and the early twenty-first cen-

tury, the conceptions regarding the issues involved have changed dramatically.
Indeed, they have become the focal point of deep ideological differences between
nations. To nineteenth-century politicians and scholars, there was nothing prob-
lematic about recognizing the occupant’s power to prescribe measures for the
purpose of restoring and ensuring public order and civil life. Based on the then-
prevailing notions of the proper role of central governments and assumptions
as to the short duration and nature of war, giving this power to the occupant
did not seem to raise any grave concerns on the part of societies susceptible to

" occupations. In fact, these terms, which would later be used by occupants as jus-

tification for increased intervention in local affairs, were originally elaborated by
the delegates of the weaker countries, those most susceptible to being occupied.
They wanted to impress this duty upon occupants, who otherwise, they thought,
might choose not to get involved in matters concerning the civilian population
of an occupied territory.

In the debate over the Brussels Declaration of 1874, it was the Belgian delegate
who suggested that “/ordre publique” meant “la securité ou la suretégenerale,” while
“la vie publique” stood for “des fonctions sociales, des transactions ordinaires, qui con-
stituent la vie de tous les jours.”3 It seems safe to assume that the weaker parties
to the Declaration, more than the major powers, wanted to enlarge the scope of
the occupant’s duries toward the local inhabitants, thereby ensuring their ability
to return as quickly and as much as possible to their regular daily life, It was not
expected at that time that the occupant would have any self-interest in regulating
those social funcrions. Consequently, no one raised the possibility of the occu-
pant’s intervention in these areas to further its own policies. Internarional scholars
still viewed the likely motives of the occupant to be short-term military concerns,
not impinging upon the local civil and criminal orders. Indeed, the occupant was
not expected to introduce legal changes in the civil and criminal laws. Military

3 Article 55.
32 Chapter 1 at note 39, Chapeer 3 at notes 76—8 and accompanying text; Chapter 6 at notes
18-20, 141-51. 43 See protacol scssion 12 Augustagp. 23.
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necessity, a recognized justification for legislation by the occupant, did not seem to
be linked with those areas.34

With the advent of the twentiech century and the ever-increasing regulation
of the markets and other social activities by central governments, especially dur-
ing and after hostilities, the duty imposed on the occupant turned into a grant of
authority to prescribe and create changes in a wide spectrum of affairs. With the
modern conceptions of the state, both in the Western world and in socialist coun-
tries, it became “difficult vo point with much confidence to any of the usual subjects
of governmental action as being 2-prior excluded from the sphere of administra-
tive authority conferred upon the occupant.” Indeed, the term “L'ordre et la vie
publics” in an interesting historical twist, was soon invoked by the occupants to
justify their extensive use of prescriprive powers.3® The duty was transformed into
alegal tool extensively invoked by occupants in those areas in which they wished
to intervene. Article 43 proved an extremely convenient tool for the occupant: ifit
wished, it could intervene in practically all aspects of life;? if it was in its interest to
refrain from actlon, it could invoke the “limits” imposed on its powers.3®

The dual managerial obligation under Article 43, to “restore and ensure,” is com-
posed of two distinct goals. The need to “restore” public order and civil life arises
in the wake of hostilities that disrupt the previous order. The restoration process
includes immediate acts needed to bring daily life as far as possible back to the
previous state of affairs. The occupant’s discretion in this process is limited. It is the

other term, the command “to ensure,” that poses some difficulties. At issue is the -

extent to which the occupant must adhere to the status guo ante bellum. This ques-
tion becomes more pressing when the occupation is protracted, A strict reading
of “ensure,” as the preservation of the status quo,®® could well mean the freezing
of the economic infrastructure and stagnation in the occupied territory. Starting
with the cessation of actual hostilities, a new era begins, which could continue for
many years before the occupation is ended. During this period, “human existence
requires organic growth, and it is impossible for a state to mark time indefinitely.

34 See the description of the opinion of the numerous commentators of thar period in Graber,
supra note 3, at 123-5, 1324, 143.-5. 3% McDougal & Feliciano, supra note 13,

38 See, eg, Grahame v Director of Prosecution 1947] AD Case no. 103, at 228, 232 (Germany,
Bricish Zone of Contro}, Contre! Cammission Courc of Criminal Appeal) (“‘l'ordre et fa vie publics'
{is} a phrasc which refers to the whole soclal, commetcial and economic life of the community™),
The Isracti High Court of Justice has also subscribed to chis view. See, eg, Abu-Aita, supra note 5
{concerning the introduction of a new valuc-added tax). For other decisions of Istacli courts in chis
direction, see infra Chapier 8. : '

37 McDougal & Feliciano, supra note 13, at 747 (“Occupants did in fact intervene in and subject
10 regulation practically every aspect of life In a modern state which legitimate sovereigns chem-
selves are gencrally wont to regulate”); OpiLe DEBBAscH, L'accuraTioN MiLITAIRE 172 {1962)
(“L'occupant ....a sauvenr temé d’accroitre exapérément sa compétence réglernentaire ot de predre
des mesures que seul le souverainaurait du normalementdecider”).

38 This was the pasition of the British occuparion government in pose-World War I Tripolitania,
where the former denied desperate requeses by the local inhabitants ro ameliorate cheir conditions.
Fot a discussion of that occupation, see Chaprer G at Section 6.2.1.7.

3% This interpretation was suggested in the carly period of the Istaeli occupation by Justice H.
Cohn, in a minority opinion in %

26{1) PD 574 (1972).

e Christian Sociesy for the Sacred Places y Minister of Defence ex al., -
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olitical decisions musc be taken, policies have to be formulated and carried our.”4°
Could all these decisions be regarded as “ensuring” public order and civil life?

. ‘Many occupants have answered this question affirmatively. In implement-
ing the duty “to ensure,” they often created a whole cycle of events: new policies
_brought about new outcomes, which in their turn necessitated multiple ocher
- social decisions, and so forth. Since “ensuring” is linked to the wide spectrum of
social activity —the “public order and civil life"—it does not take too long after the
ccupation administration is established for the command “to ensure” to connote
not much less than full discretionary powers, amounting to those of a sovereign
government.4? This latitude chat Article 43 entrusts to occupants is not a simple
matter. The survey of occupations chat chis book offers shows—and this should
not be surprising—-that social decisions taken and implemented in occupied ter-
‘ritories were never incompatible with outcomes sought by occupants. Often these
outcomes proved detrimental to the occupied country.

The emergence of the administrative state, especially during the volatile occu-
pation period as witnessed in the post-World War II occupations, not only led to
 the recognition of positive obligations of the occupant toward the occupied pop-
ulation, but also 1o an encompassing view of the occupant’s areas of legitimate
regulation that go beyond those matters affecting its milicary interests. The welfare
~ of the population was deemed a worthy goal for the occupant to pursue? With
the inclusion of human welfare and the protection of human rights as additional
considerations for the occupant to promote, its scope for discretion becomes wide
ndeed.

The widening scope of policy making by the occupation administration raises
worries abour a seeming state of normalcy within which an unaccountable occu-
pantoperates withouta critical review of its measures. Given the inherent conflict of
interests that exists in the administration of occupied territories, the multiple tasks
facing the occupant, and the fluidity of the law that seeks to restrict the occupant's
discretion, this law does not provide a satisfactory normative guideline for occu-
pants and their critics. A way out of this conundrum might be an emphasis on the
process, with demands for improved transparency and parricipation. In particular,
occupants should be encouraged to involve the local population in its decision-
making processes. The more occupation policies are shaped and implemented wich
the effective inpur of the local population, the more credibility will be given to the
occupant’s assertions of pursuing legitimate goals. Therefore, the law of occupation
should reflect the emerging expecration that states offer effective opportunities for
participation of individuals in shaping public policies. Such a general obligation is
arguably part of general international law which should inform the interpreration

4% Greenspan, supra nate 19.

41 Jarg M. Mossner, Military Governmens, 3 EPIL 269, 273 (i1982) (after morc than a decade of
Isracli occupation, “it is questionable as to whether [the Hague Regulations] prohibit any changesin
economic, legal, and cultural affairs whatsoever™); FRANZ vON Liszr, Das VOLKERRECHT 491 {12ch
ed., 1925) {“The longer the occupation lasts, the mare cgmprehensive will be the interference with
the administration and legislation of the occupied country for its own sake” (translated in Schwenk,
supra note 1, at 399 n. 25)). On long-term occupations and international law, see infra Chaprer 8.

42 McNair & Watts, rupra note 20, at 30; Debbasch, supns note 37, at 172,
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of Asticle 4343 Occupants that open up their decision-making processes to public
participation would not, by deing so, run foul of the strictures of Article 43. To
the contrary, the more there are effective monitoring and review mechanisms over
the occupant’s discretion, the greater is the likelihood that its policies will reflect a
genuine balancing of interests and be accepted as a legitimate implementation of
the law.44

Finally a word about Article 6(3) of the GCIV which stipulates that che
application of cthe Convention in occupied territory “shall cease one year after
the genera] close of military operations,” except thar to the extent that the occu-
pant continues to exercise the functions of governmenc in thar territory, it would
continue to be bound by several of the pravisions of the Convention (Arcicles 1
to 12, 27, 29 o 34, 47, 49, 51, 52, 53, 59, 61 1o 77, 143). With the postWorld
War II occupations in mind,#* the expectation was that with time, the need 1o
regulare che relationships becween che indigenous population and the occupant
would diminish. Moreover, a rigid cut-off dare was deemed necessary to time the
period when the occupant was expected, and required, to contribute from its own
resources to the welfare of the occupied population. As the US delegate pointed
out, “the Occupying Power should be bound by the obligations of the Convention
only during such time as the institutions of the occupied territory were unable
to provide for the needs of the inhabitants.” He specifically referred to the Allied
occupation of Germany and Japan as demonstrating char “the responsibility of
the Occupying Powers for the welfare of the local populations was far less [in
1949} than during the period immediately following hostilities.”*¢ But accupants
rarely invest their own resources in occupied territories, and the necessity to regu-
late the inherent conflict of interests berween occupant and occupied continues
throughout the occupartion. This provision was not invoked by accupants, and
Additional Protocol I reversed it.% However, while scholars expressed the opin-
ion that chis provision has lost its legal significance® the International Court of
Justice (IC]), in an unexplained “bewildering™? statement, refers to this timelimit,

4 On this point see also Emma Playfiic, Playing on Principle? Lrael’s Justification for it
Administrative Acts in the Occupicd West Bank, in INTERNATIONAL LAW AND THE ADMINISTRATION.
oF Occuriep TerriToRIES 205, 223 (Emma Playfair ed., 1992), and Chapter 8 at Section 8.5.5 (on
changes in the occupant’s powers during long-term occupations). :

44 See Chapter 12 on external monitoring and enforcement of occupation Jaw.

45 Some go as far as to suggest that this limit is “a special ad hoc provision™ MicuagL BoTuz,
KaryJoser PARTSCH, & WALDEMAR A. SOLF, NEW RULES FOR VICTIMS OF ARMED CONPLICTS: COM-
MENTARY ON THE TWO 19%% PRoTOCOLS ADDITIONAL TO THE GENEVA CONVENTIONS OF 1949 59
{1982).

45 Final Record of the Diplomatic Conference of Geneva of 1949 (“Finat Recard”), Vol. 11A, at

. 623.
P AP, Art. 3(b) (“cheapplicarion of the Conventions and of this Protocal shall cease, in the terri-
tory of Parties to the conflice, on the general close of military operations and, in the case of occupied
territories, on the termination of the occupation™). .

48 Roberts, supra note 22; Ardi Imesis, Critical Reflections on the Imternational Humanitarian
Aspecss of the 1C] Wall Advisory Opinion, 99 AJIL 102, 106 (2005},

4% Yoram DinsTeIN, Tre INTERNATIONAL Law OF BELLIGERENT OcCCTrPaTION 283 (2009),
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finding that only those Articles referred co in Article 6(3) remain applicable in the
West Bank.5°

4.2.2 'The management of natural resources

The Hague Regulations pay particular attention to the occupant’s rights and
obligations with respect to local property.! The occupant may use some of those
resources bur must also protect them. Most crucially, the occupant is auchorized,
and in fact is required, to assume control over natural resources in the area, prorect
them against over-use and pollution, and allocate them equitably and reasonably
among the various domestic users. As the IC]J ruled in the Armed Activities case,
the occupant must “rake appropriate measures to prevent the looting, plundering
and exploitation of natural resources in the occupied territory.”5? This authoriza-
tion, of little significance in nineteench-century Eurape, is of central importance

~ in che currenc conditions of dwindling supplies of natural resources and increasing

demands. »

The occupant may use some of the local natural resources for specific purposes.
The law of occupation offers two kinds of restrictions on the accupant’s use of
local resources. One type relates to che identity of che owners of the resource, che

~ ather relates to the purpose of the contemplated use. The restrictions relared to che

type of resource distinguish berween private and public property. Private property
is protected by several provisions that prohibit confiscation (Hague Regulations,
Article 46), pillage (Arricle 47), and collective punishment (Article 50). Specific
private property that can be used for military purposes (such as means of com-

- munications and of transportarions) may be taken “bur must be restored and com-

pensation fixed when peace is made” (Article 53(2)). The occupant is authorized to
requisition goods and services in proportion to the resources of an occupied region
to accommodate the needs of the army of occupation, but it is obligated to pay for
such in cash as far as it is possible (Arcicle 52). The occupant is also authorized to

" collect contributions {Article 51). It is also authorized to collect taxes “as far as is

possible, in accordance with the rules of assessment and incidence in force...to0

. defray the expenses of the administration of the occupied territory” (Article 48),52

On the other hand, public property—certain movable property® and most
immovable property—may be used by the occupant. Two guiding principles limit

3 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion {2004) ICJ Rep. 136.

31 The GCIV also refers to the protection of private (bur nor public) propetty (Arts 33, 46, 53),

32 Armed Activities on the Territory of the Conge (Democratic Republic of the Congo v Uganda),
]ud§ment [2005] IC] Rep. 168, at 244-8.

33 A question arose during the Israeli occupation of the West bank and Gaza as 1o whether an
occupant was entitled to incroduce new types of taxes (ie, a value-added tax), to which the Ismeli
court of justice gave a positive answer (Aéu-Aita, supra note 5),

34 Hague Regulations, Art. 53(1): “An army of occupation can only take pessession of cash,
funds, and realizable securities which are strictly the property of the State, depots of arms, means of
transport, stores and supplies, and, generally, all movable property belonging to the Stare which may
beused for military operations.” '
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this use.’> The first limiting principle relates to the extent of the use. Article 55
stipulares that the occupant must ad minister the immovable property “in accord-
ance with the rules of usufruct,”*¢ which “forbid({] wasteful or negligent destruc-
tion of the capiral value, whether by excessive cutting or mining or other abusive
exploitation, contrary to the rules of good husbandry."? According to the ICJ in
the Armed Activities judgment, the excessive exploitation of a foreign country’s nat-
ural resources could also be regarded as “pillage” and therefore prohibited under
Acrticle 4758

‘The second limicing principle concerns the purpose of the use. The occupant may
use the property to meet its security needs, “to the extent necessary for the current
administration of the territory and to meet the essential needs of the population.”s?
It is generally accepted that the occupant may not use them for its own domestic
purposes. Theauchority and right to use publicimmovable propercy for the benefic
of the local population also extends to the utilization of natural resources situated
in the occupied tereitory. Despite some controversy in the past, this has been the
position of the US in relacion to Israel’s use of Egyptian oil during the occupation
of the Sinai Peninsula.5° This restriction was acknowledged by the occupants of

Iraq in 2003, who informed the President of the UN Security Council thac they -

would “act to ensure that Iraq’s oil is protected and used for the benefit of the Iraqi
people.”8! There is little doubt today that the condition is binding on all uses of
immovable public property5? Water resources, like other nawral resources, are
public immovable property$?

35 Feilchenleld, supra note 12,

3 “The occupying State shall be regarded only as administrator and usufructuary of public
buildings, real estate, forests, and agricultural estates belonging to the hostile State, and situated
in the occupied country. It must safeguard the capital of these properties, and administer them in
accordance with the rules of usufruct.” 37 Feilchenfeld supra note 12, at 714,

38 Supra note 52, at paca. 245.

% The Institur de droit international’s Bruges Declaration en the Use of Force, 2003, at p. 4
(availableat htrp:/fwww.idi-lil.orgfidiE/declararionsE/2003_bru_en.pdf).

0 See US Deparement of State, Memorandum of Law on Israel s Right to Develop New Oil Fields in
Sinai and the Gulfof Suez, 16 ILM 733, 743 (1977) (“propercy can be taken only for the purposes of
the accupation itself”). See also Brice M. Clagert & O. Thomas Johnson Jr., May irael as a Belligerent
Occupant Lawfilly Exploit Previously Unexploited Oil Resources of the Gulf of Suez?, 72 AJIL 558,
580-1 (1978); Edward R, Cummings, Oif Resources in Occupied Arab Territories Under she Law of
Belligerens Occupation, 9 ]. Int't L. & Econ. 533 (1974). On the use of water resources see Harold
Diicheer. The Legal Statsus Of frael’s Water Policies In The Occupied Territories, 35 Hanv. INT'L L)
565, 592-3 (1994).

. 1 Leeter from the Permanent Representatives of the UK and the US to the UN addressed to the

President of the Security Council of May 8, 2003 (5/2003/538). The Security Council Resolution
on Iraq (Res, 1483 of May 22, 2003) reiterated this goal with its decision that all proceeds from
export sales of petroleum, petroleum products, and natural gas from Iraq “shall be deposited into the
Development Fund for Iraq until such time as an internationally recognized, representative govern-
men of Iraq is properdy constituted” (Art. 20). On this see Chapter 9 at notes 100-104 and accom-
panying text,

52 Antonio Cassese, Powers and Duties of an Occupant in Relation ta Land and Natural Resources,
in INTERNATIONAL LAW AND THE ADMINISTRATION OF Occurien Terrrrories: Two DEcapes oF
IsraeLt OccuraTion or THE WeST BANK AND Gaza Statr 419, 422 (Emma Playfair ed., 1992),

6 This was also the position with respeer to the warer in the West Bank and Gaza: see Cassesse,

éd, at 62; Dichter, supra note 60, at 565, 592-3. On the right to manage and use maritime resources
situated along the occupied territory see Chapter 3 at Section 3.1.4.
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4.2.3 The external relations of the occupied territory

Nowadays there are few areas of national regulation that are not governed, or at
least heavily influenced, by formal or informal international agreements, institu-
tions, or other means of inter-governmental coordination. National policy mak-
ing routinely involves communication with foreign governments and international
bureaucracies. The management of transboundary natural resources might be
governed by treaties and subject to regional regimes. The occupant may be faced
with several treaties by which the ousted government is bound. Is the occupane
bound to comply on behalf of the occupied area with incernational obligations
assumed by the legitimate government prior to the occupation? Is it authorized to
undertake new international obligations for the duration of the occupation? Could
such negotiations yield agreements that would be binding after the expiration of
the occupation period? And similar questions arise for third countries and treaty
bodies: must they accept the occupant as representing the state party? May they
negotiate with the occupane?

From the perspective of the law of occupation, it would seem that to the extent
that public order and civil life depend on complying with formal international
obligations and informal “soft law” com mitments that the ousted government had
assumed prior to the occupation, the occupant should regard itself as bound by
those obligations $4 For example, during the occupation of Iraq the ocaspation
authorities justified their redrafting of the Iraqi labor code by recalling thac, as a
state party to the International Labour Organization (ILO) Conventions 138 and
182, Iraq was obliged to take affirmative steps towards eliminating child labor.53

- Similarly, new undertakings on behalf of the local populations necessary to “restore

and ensure” public order and civil life should also be regarded within the ambic of
the occupant’s authority to pursue. The law does not restrict the occupant’s choice
of the legal means it has ta realize its duties, and these may include, as we shall later
see, changing the law. The occupant may and indeed must, “take all the measures in
his power to restore, and ensure, as far as possible, public order and safety” (Article
43), The law is mainly interested in the occupant’s goals, not in the means it uses
to further these goals. As put by Schwarzenberger, “[I]n short, the ratio of the rule
[of Article 43] is to forestall tempeations on the part of the Occupying Power to
abuse its discretionary and legislative powers.”86 The same logic would apply with
equal force to the authority to coordinate its activities with neighboring states. This

64 Eyal Benvenisti, Water Conflicts during the Occupation of Iraq, forthcoming in Agora Future
Implications of the Iraq Conflice, 97 AJIL 860 (2003); Adam Raberts, Transformarive Milizary
Occupation: Applying 72:Law: Of War And Human Rights, 100 AJIL 580, 589 (2006); “Traditionally,
the laws of war have been seen as the main—even the only—branch of international law applicable
to occupations. However, there is no a priori reason why multilateral conventions on other matters
should not be applicable to occupied tetritories.”

65 Coalition Provisional Authority, Order No. 89, Amendments to the Labor Code—Law No. 71
of 1987, CPA/ORD/05 May 2004/89. See also Sylvian Vité, The Interrelation of the Law of Occupation
and Economic, Social and Cultural Rights: the Examples of Food, Health and Property, 90 INTL. REV,
Rep Cross 629, 633 (2008).

66 GEORG SCHWARZENBERGER, INTERNATIONAL LAW AS APPLIED BY INTERNATIONAL CoURTS
AND TRiBUNALS, VoL. [1 ac 201 (1968).
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perspective suggests that there should be no a priori restriction on the occupant’s
auchority to negotiate or renegotiate agreements for the duration of the occupation
with other states, especially the immediate neighbors.57

The same conclusion can be gleaned from other areas of international law that

seek to ensure that human acivity in a certain territory is not harmful to global’

welfare. To the extent that compliance with existing international undertakings
or committing one to new obligations promotes glabal interests such as the reduc-
ton of pollution, the optimal utilization of transboundary water resources, or the
fight against pandemics, such new commitments taken by the occupant should

be encouraged rather than rebuked. For this reason, it made ample sense for the

Venice Commission to declare in 2009 its expectation that Russia comply with the
1951 Geneva Convention on the Status of Refugees, to which Georgia wasa party,
in theareas of Georgla under Russian occupation.5®

In the same vein, the occupant should be encouraged to participate, on behalf
of the area it occupies, in regional institutions aimed, for example, at “arcain-
ing optimal and sustainable utilization [of the shared watercourses] and benefits
therefrom, taking into account the interests of the watercourse States concerned,
consistent with adequate protection of the watercourse™® because “[tthe manage-
ment of ecosystems consists of a constant, almost daily balancing of a myriad of
demands on a relarively fragile and scarce shared resource.”?® The protection of the
interests of all riparian states and peoples dependent on it requires that occupants
would be entitled to represent the interests of the occupied territory and its inhab-
itancs in the shared watercourse vis-3-vis neighboring countries, and at the same
time assume responsibility vis-3-vis those states for any harm it causes to them by
its own management decisions.”!

Three caveats are called for. A question of conflict of interests may arise when the

occupant is itself a riparian of the same transboundary resource. The Israeli occu- -

pation of the West Bank, for example, has put Israeli occupation administration
in control of water resources shared by Israel and the West Bank (the Mountain
Aquifer) or by Israel, the West Bank, and Jordan (the Jordan River).”2 In such cases

7 On this matter see infra, text accompany notes 69-73.

68 Opinion on the Law on Occupied Territories of Georgla, adopted by the Venice Commission Ac
its 78th Plenary Session (Venice, March 13-14, 2009), Opinion no. 516/2009 CDL-AD{2009)015,
available at hutps//www.venice.coeint/does/2009/CDL-A D%282009% 39015 -e.asp, ac paca. 17.

* 8 Canvention on the Law of che Non-navigational Uses of International Watercourses (1997), 36
ILM 700 (1997); GA Res. 51/229, UN GAOR, 51st Session, 99th meeting, UN Doc. A/RES/51/229
(1997), Art. 5(1).

70 Evar Benvenisti, SuarinG TrRanssounDArY Resources 101 (2003).

7! The mote complicared question relates co the responsibility of the occupant 1o the acts or omis-
sions of individuals in the occupied territory who ate not membess of its forces or its own natianals.
The logic of che law of occupation as allocating respansibilitics among states requires that the occu-
pant be held responsible as IF t were the lawful govecnment. This responsibility is in itselfa reason for
assigning the autharity to urilize these resources in the first place.

72 Sharif S. Elmusa, Dividing Common Water Resources According to International Water Law:
The Case of the Palestinian-liraeli Wasers, 35 NaT. Res, J. 223, 225 (1995); Eyal Benvenisti & Haim
Gvittzman, Harnessing International Law to Determine Israeli-Palestinian Waser Rights: The Mountain
Aguifer, 33 Naw, Res. J. 543 (1993); Jamal L. El-Hindi, The West Bank Aguifer and Canvmtwm
Regarding the Laws of Belfigerent Occupation, 11 Micu. J. Inv'L L. 1400 (1990).
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the concentration of representation of both Israeli and West Bank interests by one
authority is an unsatisfactory solution.” The second caveat relates to cases of par-
tial occupation of a territory, when the sovereign government conerols part of the
natural resource, be it a watercourse or an oil field, and conflicts arise between it
and the occupant, or between the two and chird parties. Awareness to such prob-
lematic situations should lead to ad hoc approaches to ensure equitable and sus-
tainable management of the resources in question.

The third and most important caveat refates to occupants who deny the appli-
cability of the occuparion regime and instead illegally annex the territory or act
through pupper regimes. The UN Security Council often reminds states of their
abligation to regard such acts aslegally invalid. States must therefore, for example,
refrain from signing new treaties with such regimes. But this caveat contains its
own caveat: the illegality of the occupant’s measures should noradversely affect the
population subject to its rule. States must therefore confine their reactions to the
illegality to their direcr relations with the occupant, while at che same time con-
tinue to maintain existing treaty—based relations that benefit the local population.
This is emphasized by the IC] in its Namibia Advisory Opinion’* The Court makes
several distinctions berween different types of treaties:

member States are under obligation to abstain from entering into treaty relations with
Souch Africa in all cases in which the Government of South Africa purports 10 act on
behalf of or concerning Namibia. With respect to existing bilateral creaties, member
States must abstain from invoking or applying those treaties or provisions of treaties
concluded by Souch Africa on behalf of or concerning Namibia which involve active
lnrergovernmental co-operation. With respect to multilateral treaties, however, the same
rule cannot be applied to certain general conventions such as those of a bumanitarian char-
acter, the non-performance of which may adversely affect the people of Namibia. It will be
for the competent international organs to take specific measures in this respect.

The Court also added thac “[n general, the non-recognition of South Africa’s
administration of the Territory should not result in depriving the people of
Namibia of any advantages derived from international co-operation.””* the same
rationale applies to bilateral and regional treaties such as free trade areas which
ensure the livelihoods of the occupied inhabitants, For example, one might
question the appropriateness of the judgment of the European Court of Justice
which decided that farmers in northern Cyprus, under Turkish rule through a
“Turkish Republic of Northern Cyprus,”” could not benefit from the Association
Agreement which had been signed between the European Community and
Cyprus before the occupation, and thereby imposed an effective economic block-
ade on that parr of the island, with consequent severe economic hardships inflicted

73 On the management of the water resources of the West Bank see Chapter B ac notes 69-71 and
accompanying text.
74 Legal Consequences for States of the Continued Presence of South Aftica in Namibia (South West
Africa) notwishstanding Security Council Resolution 276 (1970), Advisery Opinion [1971] IC] Rep.
16, a1 55, paras 122, 125. ) 73 M., para125.
76 On this occupation see Chaprer 7, ac Section 7.4.4.
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on the population.”” As we will see in Chapter 12, there are good reasons, based
on human rights concerns, not to apply the prohibition on the non-recognition of
unlawful regimes too rigidly on individuals,

The question remains as to the nature and durability of any agreements con-
cluded between che occupant and other states with respect to the management
of the occupied tertitories in those spheres, such as envitonment protecrion that
are regarded under the occupant’s jurisdiction. Because the occupant’s authority
is essentially limited in time—only as long as it exercises effective control—it can-
not create rights and obligations among vis-3-vis other state parcies that will last
beyond the period of occupation. To draw again from Feilchenfeld,

though [Article 55} permits the Occupant 10 let or utilize public land and buildings, sell
crops on public land, cut or sell timber, and work mines, such contract or lease muss not
extend beyand the termination of the war. (Emphasis added.)’®

Agreements between the occupant, as the administrator of the occupied country’s
nacural resources, and neighboring countries—whether or not formally quali-
fied as treaties under the Vienna law on treaties”—will be therefore valid for the
duration of the occupation, and expire automatically when occuparion ends and a
new regime comes to power. Such a termination, however, does not suggest that
such agreements will not be able to create long-term impact. Any renegotiation
of the agreement will have to take into consideration the changed circumstances
as a result of the war and occupation, and vested interests that have been crystal-
lized in the meantime. Such uses would, for example, constitute parr of the “fac-
tors relevant to equitable and reasonable utilization” specified in Article 6 of the

Watercourses Convention 39

4.2.4 The occupant’s forward-looking and post-occupation obligations

The law on accupation is designed to apply while occupation lasts. So far the doc-
trine has not dealt with the question of the obligation of the occupant in the period
leading up to and during the period of the unilateral termination of the occupa-
tion. This is mainly due to the fact that most occupations ended either involuntary
or by agreement to which the law deferred 8! In recent years, however, with occu-
pations becoming more a liability than an asset, occupants have chosen to unilae-
erally withdraw their forces and rerminate ctheir effective control, leaving the local

population to face up to the challenge of re-establishing public order. Situations .

77 European Court of Justice, C-432/92 R v Minister of Agriculture, ex parte Anastasiou [1994]
ECR 1-3087. For a critical seview of this litigation see Stefan Talmon, The Cyprus Question before the
European Court of Justice, 12 EJ1L 727 (2001}, and see Chapter 12 at note 75 and accompanying text.

78 Ac714.

7% The Vienna law on treaties regacds as treaties agreements signed beeween states, but in this case
it will be the occupant, which isdistinct from the state, which will be the party 1o the agreement. On
the other hand, Art. 3 does not rule our other types ofagreements subject to this law.

8 Convention on the International Watercourses, supra note 69. :

8 Adam Roberts, Occupation, Military, Termination ?f in Max PLANCK EncYcLorepia of PusLic

IntERNATIONAL LAW (2011). On the long-term effects of eccupation measures see Chaprer 11.
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like the termination of the occupation by Israel of Southern Lebanon in 2000, or
the so-called “disengagement” from the Gaza Strip in 2005, therefore raise new
questions with regard to the transition to the post-accupation era. The first ques-
tion involves the present-tense obligations of the occupant: do these also enail the
taking into account, while occupying a country, the long-term needs of the popu-
lation also in the post-occupation era? The second question relates to the voluntary
decision of an occupant to withdraw from a territory it controls, To whar extent
must it take into account the needs of the occupied population and ensure them
during and immediately following the withdrawal? '

My argument here is that the present-tense obligations of the occupant toward
the occupied population should be interpreted as also entailing obligations to
ensure as much as the occupant possibly can the continuation of “public order and
civil life” during and immediately after the termination of the occupation and the
transition to indigenous rule.82 The scope of this obligation deepens and widens in
direct relation to the length of the occupation. This obligation is more pronounced
in occupations where the occupant becomes actively involved in managing daily
life and controls the institutions that run local public institutions, and the local
population thus becomes reliant on them. As dependency on the occupant widens
and deepens, so grows the responsibility of the occupant to ensure a smooth transi-
tion to indigenous control and to facilitate building of the necessary infrastructure.
This is especially the case in so-called humanitarian occupations®? or transforma-
tive occupations® chat were prompted by the urge w protect the local population
from internal persecution. These considerations imply that already during occupa-
tion the occupant must take into account the post-occupation period and make
the necessary provisions in anticipation of the termination ofits control,

The same goes for the obligations of the occupant at the moment of ending
the occupation. It is possible, and indeed it is morally necessary, to argue that the
unilateral decision to terminate an occupation is not free from legal constraints.
Obviously, occupants may often be driven out by force and under conditions thar
do not leave them time or resources.to consider the well-being of the local popula-
tion they leave behind in their retreat. But when their withdrawal is a matter of
choice, circumstances permitting a process of deliberation of a variety of options,
the interests of the local population seem to merit attention. This does not mean
that occupation should not be terminated, or should become a pretext for prolong-
ing the occupation. What it means is that the plans for the termination should
include ensuring public order in civil life for the duration of the termination process

22 The Hague Regulations, Art. 43 “Theauchority of the legitimate power having in fact passed into
the hands of the occupant, che latter shall take alt the measures in his power to restore, and ensure, as
faras possible, public order and safety {l'ordre et la vie publicsf, while respecring, unless absofutely pre-
vented, the Jaws in force in dhe country.” These obligations extend for the duration of the occupation
(as determined by Art. 42) bue the texc does not preclude the proposition that during the occupation
the occupant would make provisions for the period immediately after its planned withdrawal

83 ForacomprchensivetrearmentofthistypeafoccupationsseeGrecory H. Fox, HUMANITARIAN
OccuraTioN {2008). See alio Chapter 7, the occupations discussed under Section 7.4,

84 Raberts, supra note G4, at 580 (referring to occupation “whosc stared purpose (whether or not
actually achicved) is ta change states chat have failed, or have been under tyrannical rule™.



88 The International Law of Occupation

and immediately in its aftermath. Ac times thisattencion would be minimal-—some’
food, warer, and medical supplies—for the duration until the incoming power
establishes control. When the withdrawal is planned and executed in an orderly
manner, it should include the orderly transfer of control over public buildings and
installations, police headquarters and prisons,®® private buildings such as banks and
shopping centers that could become rargets of looting, to responsible representatives
of the local population, if such can be found. And if circumstances require, and
time and resources allow, the occupant may be called upoh to build the capacity
of the indigenous community before it retreats. The obligarion to “ensure, as far as
possible, public order and safety” persists till the very end of the occupation.
Similar questions arise with respect to obligations under human rights treaties
because they too impose obligations on parties to such treaties that exercise effective
control over territory during and after international armed conflicts®¢ The state parry
which is occupying a foreign land and is considering withdrawing from it may have
certain responsibilities toward the population it contemplates leaving behind, in the
hands of a power which may not be bound by the same human rights obligations, or
which may not beable or willing to ensure them. At least in one case, formally notone
of occupation, the matrer was raised. The occasion was the transfer of authority over
Hong Kong from the United Kingdom (which was a party to the 1966 International
Covenant on Civil and Political Rights (ICCPR)) to China (which was not). The
Concluding Observations of the Human Righes Committee stated that before and
in preparation for the transfer of authority, the transferring state must “take all nec-
essary steps to ensure effective and continued application of the provisions of the -
Covenant.”® In principle, a similar statement may also be appropriate in the context
of preparations for the transfer of authority from the occupant to indigenous rule.
The withdrawing power may also have a specific obligation in situations where
there are substantial grounds for believing that particular individuals or groups are
undera real risk of irreparable harm asa consequence of falling into the hands of the

8 The GCIV specifically mentions the obligation to hand over protested persons who have been

?ccuscd of offences or convicted by the courts in occupied territory together with the relevant records
Art. 77).

86 The Legal Consequences of she Construction of @ Wall in the Occupied Palestinian Territory, 1C]
Advisary Opinion ofg July 9, 2004, available at htep://www.icj-cij.org/docker/files/131/1671.pdf;
the Armed Activities Judgment, supra note 52. For a critical appraisal see Acyal M. Gross, Human
Proportions: f;re Human Rights the Emperor’s New Clothes of the International Law of Occupation?, 18
EJIL 1 (2007).

87 Concluding Observatians of the Human Rights Committee {Hong Kang): United Kingdom
of Great Britain and Northern Ireland, November 18, 1996 (CCPR/C/79/Add.69). See afso Akbar
Rasulov, Revisiting State Succession to Humanitarian Treaties: It There as Case for Automaticity?, 14
EJIL 141 (2003); Rein Mullerson, Continuity and Succession of Stases, by Reference to the Former USSR
and Yugostavia, 42 1CLQ 473, 492 (1993); Rhoda Mushkat, Hong Kong and Succession of Treaties,
46 1CLQ 181, 191 (1997). Judge Weeramantry's Separate Opinion in Application of the Convention
on the Prevention and Punishment of the Crime of Genocide {Bosnia and Herzegovina v Serbia and
Montenegro}, Preliminary Objections [1996] ICJ Rep. (available at htep:#/www.icj-cij.arg/docker/
index.php?p1=38p2=38ck=F4& case=918code=bhy&p3=4} upheld that doctrine, stating that
human rights and humanitarian treaties can be regarded as an exception to the general “clean slate”
ngproadx in state succession because inter alia they “involve no loss of sovereignty or autonomy of
the new State, but are merely in line with general principles of protection that flow from the inherent
dignity of every human being which is the very foundation of the United Nations Charter” {at 645},
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incoming power.88 A well-established principle of human rights law requires par-
ties not to remove a person from their territory, where there are substantial grounds
for believing that there is a real risk of irreparable harm, such as by torture, in the
country to which removal is to be effected or in any country to which the per-
son may subsequently be removed. A higher level of abstraction will stipulate that
parties may not hand over persons to the incoming authority by leaving such per-
sons behind # Such persons will definitely include individuals who acted as col-
laborators or informers to the accupying army and there is reason to believe chat
the incoming power would subject them to torture. Arguably the same case can be
made for people expected to be persecuted by the incoming power, such as gaysand
lesbians, political dissidents, or members of ethnic minorities. 2 When Israel unitat-
erally withdrew from South Lebanon (2000) it also opened its borders to the flecing
members of the Israeli-backed militia called the South Lebanon Army. When it
withdrew from Gaza in 2005 its Gazan collaborators were resettled within Israel.

Finally, the occupant might also have post-occupation obligations, especially
after withdrawing from an area thac was held for many years and whose economy
and society have become dependent on the occupant. Sucha rationale was endorsed
by the the Israeli Supreme Court, which regarded the disengagement from Gaza
in 2005 as ending the occupation. The court, however, went on to rule that while
Israel no longer had effective control over Gaza, it was nevertheless required ro
ensure the welfare of the inhabitants of Gaza, based on obligations “derived from
the state of warfare that currently ensues between Israel and the Hamas organiza-
tion which controls the Gaza Strip;...and also from the situation cthat was creared
between the State of Israel and the territory of the Gaza Strip after years of Israeli
milicary control in the area, following which the Gaza Strip is now almost totally
dependent on Israel for its supply of electricity.”!

4.3 Stability versus Change: The Level of Respect for
the Legal Status Quo

4.3.1 Article 43 Hague Regulations

The second part of Arricle 43 concinues the effort to strike a balance between sta-
bility and change, between the interests of the occupant and those of the accupied

8 Yuval Shany, Tbe Law Applicable to Non-Occupied Gaza: A Comment on Bassiouni v The Prime
Minister of Itrael, 42 IsraELL.R. 101 {2009).

89 Eyal Benvenisti, The Law on the Unilateral Termination of Occupation, in VERSPFENTLICHUN-
GEN DES WALTHER-SCHUCKING-INSTITUTS FJR INTERNATIONALES REGHT AN DER UNIVERSITAT KIEL
371 (Andreas Zimmermann & Thomas Giegerich eds, 2009). For the usc of the same rationale in an
even wider sense see Shany, supra note 88, at 114-15. Ser also Benjamin Rubin, Disengagement from
she Gaza Strip and Post-Orcupation Duties, 42 Isa. L. REv, 528, 555-60(2010).

% Those are likely to qualify also as refugees under the 1951 Geneva Convention relating to the
Stacus of Refugees (Art. 35 on the prohibition of refoulement).

91 HCJ 9132/07 Jaber Al-Bassiouni Alnned v Prime Minister et al., trans. available at heep:/elyon|.
courr.gov.il/files_eng/07/320/091/n25/07091320.025.pdf.
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population. Implicitin the duty to respect “unless absolutely prevented, the laws in
force in the country” is the recognition of the occupant’s power to prescribe laws or
otherwise act in ways not in conformity with the legal system that was laid down
by the sovereign government. This implicit recognition was the only issue regard-
ing Article 43 that was contested during the 1899 Hague Peace Conference.??
Beernacre, the delegate of Belgium, and den Beer Portugael, of the Netherlands,

opposed the inclusion of Article 3 of the Brussels Declaration (which used the

more permissive term “unless necessary”) in the proposed Hague Regulations.

Beernaert explained thar he did not want officially to sanction such a power: “The
country invaded submits to the law of the invader; thac is a fact; that is might; but

we should not legalize the exercise of this power in advance, and admit that mighe
makes right.”? Several formulations were put forward, trying to satisfy strong and
weak countries alike.? The compromise that was finally agreed upon, suggested by
the French delegate Bilhourd, probably seemed more acceptable to the representa-
tives of the weaker states, because “respecting” and “unless absolutely prevenced”
seemed more restrictive than the phrases “maintaining” and “unless necessary”
in the Brussels Declaration.® In retrospect, this change of tone proved of little
‘value. From che point of view of the occupants, the meaning of “unless absolurely
prevented” remained conveniently vague. The Belgians, on the other hand, did
not consider themselves hindered by this Article from claiming that the German
occupant of their land during World War I (or any other occupant, for chat maceer)
had no power to enact binding laws.%6

The requirement to “respect” the existing laws “unless absolutely prevented™ has
no meaning of its own, since the occupant is almost never absolutely prevented, in
the technical sense, from respecting them.*” This phrase becomes meaningful only
when it is linked to the considerations that the occupants are entitled or required
to weigh while contemplating the desirability of change vis-A-vis the interese in
stability and respect for the starus quo. Bur delineating the legitimate concerns
of the occupant is not enough. One must also determine the proper balances: the
desired balance berween stability and change in general, and the balance between
the conflicting considerations that the occupant faces in a particular marter. Thus,

if general emphasis should be laid on maintaining the stacus quo, then no conflict- -

ing acts would be permirted unless (for example) the public order had deterio-
rated significantly. More particularly, if the occupant’s security interests merit no

92 See, eg, William 1. Hull, The Tivo Hague Conferences and Their Consributions so International
Law 2435 (1908). ?3 Reprinted in id. at 244.

¥ A succinct description of the suggestions exists in Graber, supra note 3, ac 141-3, and Schwenk,
supranote 1, at 396-7.

95 The linkage berween the duty concerning legislation (to local laws unless absolutely
prevented) and the duty to restore and ensure public orderand civil life, which existed in the Brussels
Declaracion is retained in Arr. 43. Itis, nevertheless, widely accepred chat the duty to respect local
laws is a general principle, which is not limited to issues related to public order and civil life. ‘There is
no freedom co disregard local law in other marters, Schwenk, suprz note 1, ar 397,

*8 This was essentially a reitcrarion of che argument of their delegate 1o the 1899 Hague Peace
Conference. On the later Belgian claims with respect to the 1914~18 occupation, see supra note 96,
and Chapter 12, cext accompanying notes 3-20.

¥ Feilchenfeld, supra note 12; Schwenk, supra note 1, at 400.
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more deference than does the welfare of the population, then not all changes that
may promote its army’s needs would be deemed lawful. On the other hand, if the
general emphasis is on change and not on stability, then the vague phrase “unless
absolutely prevented” would merely create a weak presumption in favor of the pre-
occupation law, and the question of whether to enact new laws will not be very dif
ferent from che same question posed to any sovereign government contemplating
new policies.

The common view of the drafters of this phrase regarded military necessity as
the sole relevant consideration that could “absolutely prevent” an occupant from
mainraining the old order.”® As was mentioned earlier, under the prevailing laissez-
faire view at the time, the occupant was notexpected, during the anticipated short
period of occupation, to have pressing interests in changing the law to regulate
the activities of the population, except for what was necessary for the safety of
its forces. The only relevant question under this restrictive view would therefore
be whether the occupant could—in the technical sense—accommodate its secu-
rity interests with the existing laws. However, as early as World War I, this test
proved to be insufficient as it could not properly conform to the occupant’s duty
to protect the interests of the local population, interests that at times could be best
met by amending the local laws. For example, upon occupying Palestine in 1917,
the British military administration promulgated norms concerning food prices,
public health and sanitation, cruelty to animals, the cutting down of trees, and
rent control. It modified the judicial system by replacing the adversary procedure
for cthe French procedure which was “not calculated to secure expeditious justice,”
abolished minimum penalties, and increased the discretion of judges “ro make
punishments more humane.”

Scholars in the post-World War I period already conceded other legitimate sub-
jects for the occupant’s lawmaking. Von Glahn contended that the occupant might
lawfully enact laws for nonmilicary goals. In his view, “the secondary aim of any
lawful military occupation is the safeguarding of the welfare of the native popula-
tion, and this secondary and lawful aim would seem to supply the necessary basis
for such new laws that are passed by the occupant for the benefit of the population
and are not dictated by his own military necessity and requirements.”**® McNair
and Warts drew three grounds for legitimate lawmaking: “the maintenance of
order, the safety of [the occupant’s] forces and the realization of the legitimate pur-

98 Sre che many citations in Schwenk, supra note 1. See also Greenspan, supra note 19, at 224
(“if demanded by the exigencics of war™), but Greenspan adds that “[t}hose exlgencies may, in fact
demand a greacdeal,” :mdg gives as an example the elimination of undemocratic and inhumane insti-
tutions. Michael Bothé, Occupation afier Armistice, 4 EPIL 63 and Belligerent Occupation, 4 EPIL 65,
66 (1982) is a post-World War II voice advocating a strict interpretation,

99 Neorman Bentwich, The Legal Administration of Palestine under the British Military Occupations,

| BYBIL 139, 144-6 {1920~21),

190 According to von Glahn, the view confining lawmaking to military necessity “fails to take
cognizance of the fact that there are certain categories of laws which may be nccessary during the
cousse of belligerent occupation but which nevercheless have nothing to do wich military necessity
in the strict sense af the term.” Von Glahn, supra note 4, at 97. Bue still, in von Glahn's view, military
necessity remains the primary grant of prescription, well before the “public order:” the welfare of the
local population is “a secondary aim” of che lawful occupation. /4. :
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pose of his occupation.”® Debbasch mentioned “la sécurité de I'armée et l'ordre
public local” as the two lawful grounds for changmg the law.102

In addition, especially in light of the oppressive laws that the occupants found
in Nazi Germany, some scholars have argued that at times moral arguments, and
nort only technical difficulties, could be considered as preventing an occupant
from respecting Jocal laws and, in fact, requiring change.!%? With the enlarge-
ment of the legitimate subjects for changes came a more positive view regarding
change in principle. Scholars in that postwar period, all writing from a Western
perspective, were less averse to changes to be introduced by the occupant. Thus,
some interpreted “absolutely prevented” as meaning “absolute necessicy,”% or just
“necessity.”'® Ernst Feilchenfeld suggested the test of “sufficient justification” to
change the law.'% Still another approach was to use the “reasonableness” test.!®”
Reflecting this “moral turn” of the reading of Article 43, the US Army Field
Manual included, as a ground for altering or repealing local laws, “[I]Legislation
the enforcement of which would be inconsistent with the duties of the occupant,
such as laws csmblnshmg racial discrimination.”'28

This recognition of broader powers for changing thc legal landscape of the
occupied territory~—and indeed an obligation not o enforce local norms thar are
incompatible with the obligation to protect the human rights of the occupied pop-
ulation—implied more discretion for the occupant, and less formal constraints on
its measures. Realizing that occupants could invoke the needs of the civilian popu-
lation as grounds for leglslanon under Article 43, while the law offers “no ObjCC-
tive criterion in practice for drawing a distinction between sincere and insincere

concern for the civilian population.” Yoram Dinstein suggested a “litmus test” for .

such “sincerity:” the occupants’ “show of similar concern for the welfare of its own
population.”®® Thus the existence of a law in the occupant’s own country will gen-
erally serve as evidence of the occupant’s lawfulness in introducing a similar law
in the occupied territory. This is a practical test, and as such could serve as a use-
ful compass in evaluaring occupation measures. But, as Dinstein adds, this could
be only a prima facie test, which would have to be subjected to further examina-
tion: the social and economic conditions in the two areas could be different, and

1oL McNair & Watts, supra note 20. 102 Debbasch, supra note 37, at 172.

183 See, eg, McDougal & Feliciano, supra note 13, at 770 (the Allied occupants of Germany may
F.uriy be said to have g:cn ‘absolutely prevented’ by their own security intercsts from respecting,
for instance, the Geriman laws with respece o the Nazi Party and other Nazi organizations and the

‘Nuremberg’ racial laws™); similatly, Greenspan, suprs note 19, at 225 (“If; in those circumstances
[of complete German surtender], the victors are not “absolutely prevented'.. .from respecting those
institutions, then those words have no sensible meaning”). See also the Brmsh Military Manual of
1958, supra nore 17, ac para, 510 n.l.

194 See, eg, Schwenk, supra note 1, ac 401 (“leis therefore submitted chat the term ‘empéchement
absolu’ means nathing but ‘absolute necessity’ ),

" 19 Yaram Dinstein, Zhe International Law chtlItgerem Occupation and Human Righes, 8 IYHR
104, 112(1978) (“absclute prevention means necessity”).

106 Feilchenfeld, supra note 12,2089,

7 McDougal & Feliciano, supra note 13, at 767; Debbasch, suprz note 37, ac 317; Greenspan,
supranote 19, at 224 (“International law allows a reasonable latitude in such circumstances”).

196 The Law of Land Warfare (US Army Field Manual, FM 27-10, 1956). Art 371,

1#% Dinstein supra note 49, at 121,
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communal nceds may vary. For example, the imposition of the same labor laws
or social security coverage may be deemed beneficial for employees although the
real motivation would be the desire to deprive the local marker force of its com-
petitive advantage which is cheap labor.!'? It is also necessary to bear in mind that
the occupant country’s norms might not fit the needs of the occupied peaples, or
could facilitate economic union that would hamper the vitality of an independent
economy in the occupied area.'!? It is also quite likely that the wholesale duplica-
tion of legislation into the occupied tertitory and the assimilation of the legal land-
scape of the two regions would effectively amount to a de facto annexation of the
occupied territory.!12 For similar reasons the possibility of expanding this “litmus
test” by justifying the adoption of new laws or srandards as being compatible with
international treaties to which the legitimate government is party, while incuicively
sensible and often useful, must also not be followed without careful scrutiny. The
various scholarly efforts to explore the limits of the occupant’s power and duty to
modify the legal landscape of the occupied territory can provide no more than
general guidelines. No a priori, general formula could substitute the process of
analyzing each and every act, taking note of all the relevant interests ar stake and
the available alternarives,

Having said all that, there is one consideration that merits closer attention. The
occupation regime is by its nature transient. The occupant must not seek to effect
long-term changes that would complicate tl}_ﬂ_lﬂ_lgh@i of authority by the
Tegitimate ﬁ%mmtm reason, for example, institutional changes that
‘modify the indigenous political institutions must in principle be avoided.!' Such
a concern may havelesser weight in unique situations where the ousted government
has been dissolved and the indigenous political institutions are redesigned with
the active involvement of the legitimate representatives of the indigenous people.

~ engaged in exercising its right ro selEdeterminarion In the newly emerging state.

These aresituations of “humanitarian” or “transformative” occupations which will
be discussed in Chapters 9 and 10, dealing respectively with the occupations in
Iraq and Kosovo,

Having said that, it should be added that cerrain specific issues have been
addressed in greater detail by scholars, and some specific rules have gained wide
acceptance. One of these is the rule that occupants may suspend the operation
of laws concerning conscription to military service and granting licenses to carry
weapons, as well as laws relating to political activity in the territory, such as laws
concerning elections to national institutions. Another generally expected act,
often required by military necessity, is the suspension of certain civil liberties, such
as

reedom of speech and freedom of movement.! ¥ Considerable agreement exists

146 This was exactly the aim of the German occupant in Belgium during World War I: Laray
Zucke’MAN, Tue Rare of Bercium 80 (2004).

L KaATHARINA PARAMESWARAN, BESATZUNGSRECHT IM WANDEL 177 (2008).

112 Forasimilar critique of chis test, see Theodore Meron, Applicability of Multilateral Conventions
20 Occupied Territories, 72 AJIL 542, 550 (1978): Roberts, supra note 22, at 44, 94.

13 Dinstein, supra note 49, at 124,

B4 See, eg, von Glahn, supra note 4, ac 98-9; Schwenk, supra note 1, a1 403-4.
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among scholars with respect to the occupant’s power to regulate the local currency
and determine exchange rates.)!5 Scholars also generally agree that the indigenous
court system should be left intact if it is operative.*® Other specific issues have
received special accention, but no consensus has been formed, for example, regard-
ing the occupant’s powers to introduce changes in fiscal laws (including custom
duties).!'”

Besides the discussion concerning the scope of the authorized legislation by the
occupant, two issues exist with respect to the relevant portions of the local legal
system that the occupant should respect: does the duty to respect “the laws in force”
extend not only to primary legislazion but also to secondary legislation and maybe

even court precedents? And what weighe should be given to the term “the laws in
foree in the country™ Do these laws include new laws introduced by the sovereign -

government subsequent to the commencement of the occupation, and enforced in
the unoccupied part of the country? '
Only a very narrow and technical reading of Article 43 can suppore a claim
that the occupant has no ducy to respect prescriptions that are not embedded in
_ primary legislation. Public order and civil life are maineined through laws, regu-
lations, court decisions, administrative guidelines, and even customs, all of which
form an intricate and balanced system. Even in democratic societies, which dif-
ferentiate between the legislative powers of the elected parliament and the delega-
tion of authority to other lawmaking bodies, it is accepted that all the prescriptive
functions are equally important.!!® Schwenk argued that the legislature, by del-
egating its legislative authority to other branches, has a priori implicitly consented
to any changes made by the occupant and therefore such changes do not have to
pass the muster of international law.!!? But this opinion averlooks the fact that by
delegaring its authoricy, the legislature did not waive its power to intervene and
correct abuses made by the agency to which it delegated power. That opportunity

% oo Feilchenfeld, supra mote 12, at 70-83; Krzvszror Skusiszewskl, PIENIADE NA
TeayToRIUM OxuPowanyM [Money IN Occupiee TerriToR1Es] (1960) (in Polish, summary in
English at 360-83); ArrruR NusssauM, MONEY IN THE Law 495 (1950); Francis A. Manx, Tue
LeGaL AspecT oF MONEY 485-91 {4th ed., 1982); Stone, supra note 12, at 718.

16 Ernse Wollf, Municipal Courss in Enemy-Orcupied Territory, 29 TGS 99 (1944); Stone, supra
note 12, at 701; von Glahn, szpnz note 4, at 106.

47 The specific Article dealing with such faws is Art. 48 of the Hague Convention. On taxation, 4

see, eg, Feilchenfeld, supnt note 12, at 49; Stone, supranote 12, at 712-13; Greenspan, supra note 19,
at 229; McNair & Watts, supra note 20, at 386, On custom duties see, eg, Feilchenfeld, supra note 12,
ar 83; Stone supra note 12, at 712 n. 118; Greenspan, supra note 19, at 228 Schwenk, supra note 1, at
404; Erix CAsTREN, THE PaeseNT Law oF Wak aND NeuTrAUITY 224 (1954), OF special interest
would be the decision of the Israeli Supreme Coustin the case of Abu-Aita, supra note 5, which sanc-
vioned theintroduction of value-added tax into the Isracli-occuplied territorics, and also approved the
free passage of gaods acrass the borders berween Israel and the territories. See also infra Chapter 8,
text accommpanying notes 138—44. )

18 A glaring example for the different interpretation of the local law by the occupant is the inter-
pretation by the Israeli administration of the definition of “state lands”™ under local land law. The
new interpretation offered the format legal basis for redefining the immavable property regime in
the West Bank: see Chapter 8, text accompanying notes 180-1, But cf von Glahn, supre note 4, at
99, arguing that “adminiserative regulations and execucive orders are quite sharply distinct from the
constitutional and sratute Jaw of a country and... they do nor constitute as important o as vital 2
partaf the latter’s legal scructure.” 19 Schwenk, supra note 1,at 408,
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to react to abuses or misuses of authority is, of course, lacking under occupation
Hence, the accupant’s duty to respect the laws under Article 43 should be con-
strued as including the duty to respect nonstatutory prescriptions,'2® and even rhe
local administration’s interpretation of the local scatutes and other instrumencs.
Any deviation from such an interpretation should not be justified asa “fresh read-
ing” of the interpreted instrument, but rather by the necessity to deviate from the
former operative interpretation, necessity that must be justified under Article 43,
The second question, concerning the effect of new laws introduced by the ousted
government after the commencement of the occupation, relates not only to the
occupant’s discretion but also to the obligations of the ousted governmen. It is
therefore addressed separately in Section 4.4 infra. ' .

432 Article 64 GCIV

This conclusion that the scope and intensity of the occupant’s authorities and
responsibilities are relacively wide and large under Article 43 is furcher bolstered
by Article 64 of the GCIV, which replaced the negative rest of “unless absolucely
prevented,” with an implied positive authorizacion for the occupant who

may subject the population of the occupied territory to provisions which are essencial
to enable the Occupying Power to fulfill its obligations under the present Convention,
to maincain the orderly government of the territory, and to ensure the security of the
Occupying Power. ..

Furthermore, Article 47 of the GCIV which envisions, without condoning,
“change[s] introduced, as the result of the occupation of a territory, into the institu-
tions of government” of the occupied territory, can be possibly read as focusing less
on the structure of government and legal framework and more on the specific obli-
gations toward the protected persons who “shall not be deprived. .. of the benefits
of the present Convention by any change introduced, as the result of the occupa-
tion of a territory, into the institutions or government..."

At least until the publication of the first edicion of this book, Article 43 of
the Hague Regulations continued to provide: the framework for discussing the
occupant’s prescriptive powers.'2! Subsequent scholarship accepted the view that
Article 64 effectively produced, in Adam Roberts’s view, a “modest modification
of Article 43 of the Hague Regulations, allowing a litle more scope for changes
in the existing local laws."22 Marco Sassdli proposed that “there are good reasons
to consider [Article 4] more precise, albeit less restrictive [than Arricle 43)."123
Hans-Peter Gasser opined that “[a]lthough Article 64 mentions only criminal law

130 See, eg, Charles de Visscher, Laccupation de guerre d aprés la juri
) 1 )  jurisprudence de la Cour de cassa-
g;r; a'; g'gl%m’ 34 LQR 72, 80 (1918); Karw Strupp, Das Imenm'r{omw I.ANDKRI':ZGSR;‘::”:T
12t Eyal Bc isci, . . .
mf;‘ng, g; lz).mmlm nterpreting Article 64 of the Fourth Geneva Convention: A Reply, EJIL {forth-
2 Adam Roberts, supra note 64, ac 580, 587. See also Dinstein supra note 49, ar 1101
s , 87 -12
123 Marco Sassbli, Legislation and Maintenance of Public Orderandp Civil Ljj ;n;) in
16 EJIL 661, 670-1 (2005). For a similar reading see Parameswaran, mp‘r: nof l{l, :ﬁ%ﬁgp e
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which remains in force, the entire legal system of the occupied rerritories is actu-
ally meant by this rule.”*** Robere Kolb and Sylvain Vicé agree that the scope
of application of Geneva 64 is identical to that of Arricle 43,'** while Riidiger
Wolfrum offered a different basis for an expansive reading of the lawmaking pow-
ers of the occupant following the GCIV (suggesting that Article 43 is supple-
mented by Article 27 of the GCIV which ebliges the occupant to ensusg humane
trearment).!26 Yutaka Arai-Takahashi explains the broader lawmaking auchority
under the GCIV also as facilitating the occupant’s “role of regulator of socio-
economic isgues and of provider of services” to the local population.!?”

The argument that Article 64 GCIV went beyond Article 43 is based on the
text of Article 64, the humanitarian goals that are the object and purpose of the
GCIV, and the drafting process as reflected in the travaux préparatoires. Article
64 consists of two paragraphs, the relationship between which is not immediacely
- apparent. The first deals with “penal legislation” (although nowhere in the GCIV'is
the term “penal” defined). It provides thar: :

The penal laws of the occupied territory shall remain in force, with the exception that they
may be repealed or suspended by the Occupying Power in cases where they constitute a
threat to its security or an abstacle to the application of the present Convention. Subject
to the latter consideration and to the necessity for ensuring the effective administration of
justice, the tribunals of the occupled tetritory shall continue to function in respect of all
offences cavered by the said laws.

It is the second paragraph which is the focus of the discussion. It creates an excep-
tion to the preceding paragraph (using the qualifier “however”) and discusses the
occupant’s authority to issue “provisions” for a variety of purposes:

The Occuipying Power may, however, subject the population of the occupied territory to pro-

vislons which are essential to enable the Occupying Power to fulfil its obligations under the
present Convention, to maintain the orderly governmént of the territory, and o ensure the
secusity of the Occupying Power, of the members and property of the occupying forces or
administration, and likewise of the establishments and lines of communication used by them.

The combination of these two paragraphs raises important questions: is Article 64
intended to apply only to “penal” legislation or to all types of lawmaking? If che
fatter, how is non-penal legislation regulated under the GCIV? The answer to these
questions requires a complex analysis. However, once such an analysis is under-
taken, the outcome is clear and unequivocal.

124 Hans-Peter Gasser, Prosection of the Civilian Population, in Tue Hanpsook or
InTERNATIONAL HUMANITARIAN Law 237, 286 (Dicter Fleck ed., 2008).

133 RoserT KOLB & SYLVAIN ViTé, LE DROIT DE 'OCCUPATION MILITAIRE: PERSPECTIVES HIS-
TORIQUES ET ENJEUX JURIDIQUES ACTUELS 192-4 (2009).

136 Ridiger Wolfcum, Irag—fiom Belligerent Occupation to Iragi Exercise of Sovereignty: Foreign
DPotwer versus International Community Interference, 9 Max PLaNCK YEARBOOK OF UNITED NATIONS
Law 1, 8 n. IS5 (2005).

127 Yyuraka ARal-Tagauasnis Tue Law of Occuration: ConTiNuiTY AND CHANGE oF
InTERNATIONAL HUMANITARIAN LAW AND ITS INTERACTION WiTH INTERNATIONAL HUMAN

RicuTs Law 116 {2009).
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_ There are four possible interprerations of Article 64. The firse is chat the absence
of any explicic mention of non-penal legislation requires chat Article 64 should be
read as prohibiting all non-penal legislation by the occupant. However, given the
factual and legal background against which the Article was drafted, such an inter-
pretation is inconceivable. This, afeer all, was the era of post-World War I1 occupa-
tions. The Allied powers had by now gained experience in the administration of
occupied territories. At first hesitant and somewhat reluctant, they eventually had
come to govern the occupied lands and populations under their concrol almost as if
by right.'*® There was little opposition to such extensive legislation even by courts
of the returning sovereigns.'?® As Joyce Guteridge, who participated in the drafi-
ing process, observed in 1949, the GCIV “was drawn up against the background
of two World Wars and it is therefore far removed from the conceptions of the cit-
cumstances of war which dominated those who framed the Hague Regulations.”!20
The ongoing occupations of Germany and Japan were explicitly mentioned by the
drafters: the US delegate noted that “lelxperience had shown thatan Occupying
Power did, in fact, exercise the majority of the governmental functions in occupied
territory.” 3! In fact, the GCIV was drafted with the aim of impesing on occu-
pants a “heavy burden™32 beyond their duties under the Hague Regulations.!3? It
therefore cannot be the case that the drafters of Article 64 sought to minimize the
occupant’s authoriry under Hague 43 and prohibit any non-penal legislation, and
to accomplish this by negative inference.

The second possible interpretation Is that Article 64 simply does not apply to
non-penal lawmaking by the occupant, a matter which continues to be governed
by Article 43 of the Hague Regulations. While theoretically conceivable, this
interpretation must be ruled out when examined in light of the rext, context,
purpose, and object of the treaty.!3 The drafting history of the GCIV sheds
light on chis potential interpretation, and allows us to reject it. When examining
the protocols that consist of the Convention's travaux préparatoires it is neces-

128 At the time of drafting the GCIV, Allied occupants were exercising lawmaking powers t
went far beyond abolishing the local racial laws. See‘ghap:er 6 at notes 9nSg-7, 112, ME la)m‘l am:«;\ill:f
Pﬂ"‘y’m&g p he Itatian C f
6 ¢g, the Italian Coucr of Cassation in Du Ban and Ieoredit v Public Works Adminissrati
[1960] 40 ILR 467, concerning legislation referred to supra noce 128, s Adminisration
:” Joyee A, C. Gurreridge, The Geneva Conventions of 1949, 26 BYBIL 294, 324 (1949), at 319,
* Final Record, supranote46, Vol. 11A, p. 623 (referting to the Allied occupation of Germany and
Japan ta show the responsibility of the occupying powers for the welfare of the local populations).
:1:6 Repore of Commnitzee Il to the Plenary Assembly, Final Record, supra nove 46, Vol. 11A, at
p-816.
. 133 This is the reason why Art. 6 of the GCIV sought o limit same of these positive obligacions to
‘onc year after the LEencml close of military operations,” which the US representative supgested was
the period when “the institutions of the occupied territory were unable to provide for the needs of
the inhabitants.” (Final Record, supra note 46, Vol. 1A, p. 623). Note that a US proposal that would
have clarified that occupants were not obliged to set in the occupied arca “higher standards of livin
than thase prevailing before the accuparion began” was defeated (Final Record, supra note 46 VoF
HA, p. 774, 827). T
_13% Asmentioned rupra, the primary objective and overriding purpose of the GCIV is the protec-
tion of civilians—nor the preservation, intact and unchanged, of the institutions, bases of powes,
and laws of the ousted soverelgn. The GCIV imposes a duty on the occupant to modify laws thar are
incompatible with the Convention: Dinstein, suprd note 49, a [13-15.



98 The International Law of Occupation

sary to heed Georg Schwarzenberger’s observation that in this Convention there
is “a tendency. .. to hide deep-seated divisions behind a fagade of superficially
impressive bulk.”'35 This warning is particularly apt when interpreting Article
64, which deals with a marter that has proven to be highly divisive ever since
the first failed efforts to draft a treaty in 1874.!2% The inherent conflict between
powerful states, that saw chemselves in the potential role of occupants, and
smaller, weaker countries that had no difficulty envisioning themselves as being
occupied thar has plagued the first Hague Peace Conference resurfaced fluring
the drafting of the GCIV, only now with a new twist to the old debate, added
by the Soviet Union. The Soviets never recognized the applicability of the law of
occupation to their direct or indirect rule beyond their territorial boundaries.!3”
But it was probably useful for them to insist on imposing limits to occupants,
anticipating thar Western armies would as future occupants inveke the GCIV
as a basis for their rule. In short, it is impossible to read the drafting history of
the GCIV without paying close attention to the diverse concerns of the different
state representatives.

In reviewing the drafting process of the GCIV, close attention should be paid to
the views vaiced by the representatives of smaller nations, such as the Netherlands
and Belgium that, based on historical experience, could not help bur regard chem-
selves as future potentially occupied countries. In fact, the travaux préparatoires of
the GCIV like those of the Hague Peace Conferences demonstrate a general paint
concerning the interpretation of protacols of meetings and other documents. The
drafting process invites the weaker state representatives to express their concerns,

not unlike in hearing procedures, and they voice their sincere reactions and wor-

ries, which are invaluable to our understanding of what transpired during drafting
processes of treaties that pit weak against strong.!3® The terse and dry protocals of
the GCIV reveal the frustration and distress of those representatives so clearly that
they evoke the reader’s compassion. '

The original intention of the drafters of the GCIV was to do away with the
Hague Regulations on all marters to be cavered by the GCIV."* Therefore, if
Draft Article 55 (which later became Article 64) was silent on non-penal legis-
lation (the second pessible interpretation mentioned above), it would implicicly
have left the regime of Article 43 concerning non-penal lawmaking ineact. This
outcome was the one preferred by the delegates of the smaller states, who, fearing
the worst, had found comfort in the textually rigid framework of Article 43.14°

13 Schwarzenbetger, supra note 66, ac 350. 136 Chapter 3, text accompanying notes 514,

137 Chapter 6, rext accompanying note 31, :

198 Thesame is tnie for understanding the intentions of the drafters of the Hague Regulations, as
they discussed the scope of legislative auchority under Art. 43 of the Hague Regulations, supra nates
92-5, and supra note 134, :

139 Ag the draft report of Committee 1H recalled, “The Stockholm Draft laid down that our
Convention was to replace, in respect of the matters teeated therein, the Convention of the Hague.”
Extract from the draft report of Commiteee HI to the Plenary Assembly {on Draft Article 135), Final
Recotd, supra note 46, Vol. 11, p. 164.

148 On the interprecation of Act. 43, see supra Section 4.3.1.
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But when the British representative!*! introduced the version (which, with minor
modifications, ultimately prevailed) which referred to “provisions” (rather than
“penal laws™42), the representatives of the smaller states were alarmed. General
Schepers (the Nerherlands), obviously realizing that the new formula would also
autharize non-penal lawmaking by che occupant, thus terminating whatever pro-
tection was granted by Article 43, expressed his warry as follows:

If Article 55 was adopted, what would remain of Article 43 of the Hague Regulations—
since Article 135 of the Draft Convention laid down that that Convention would replace
the Hague Convention in regard to the matters with which the former dealt. 43

He further warned that “fany] pessible misinécrprcta(ion must be avoided, for it
was certain that the Occupying Power would be only too much inclined to adope

~ the Interpretation mast favourable to itself™44 However, there was little chat

could be done in the shore rime left for che conclusion of the wark of the Drafting

L33

. Committee: “it would be impossible to submit within forty-eighc hours all the

amendments that would be necessary to bring the text of the present Draft into
line with the Hague Regulations.™45

- Ashasbecomea tradition in thedrafting of the law of occupation, the resolution
to the problem was proposed by a Belgian delegate, Mr Mineur, who suggested
that instead of the stipulation in Draft Article 135 chat “the present Convention
shall replace, in respect of the matters treated therein, the Hague convention...”
a new formulation would state that the Hague Convention “shall remain appli-
cable save in so far as it is expressly abrogated by the present Convention.”'46
‘The ultimate wording was offered by the Norwegian delegation, and it provided
that the GCIV “shall be supplementary to Sections I and III of the Hague
Regulations.”"4? Unfortunarely for General Schepers and the other small states

4 The Bricish military authorities had an expanslve vision of the occupant's legistative powers.
Upoan occupying the Dodecanese Islands, the Britisb Military Administration issued Proclamation
1, which sripulated that “Existing laws, customs, rights and properties in the said territaries will be
fully respected in accordance with International Law; insofar as the necessities of war permis™ (Are. 2,
emphasis added), but that “No right ot privilege of the Fascist Party will be recognized, and no legal
provision against race or religion will be enforced” (Ast. 6). See Themistocles L. Chrysanthopoulos,
The British and Greck Military Occupations of the Dodecanese 1945-1948, 2 Revue HeLLEN1QUE DE
Drorr INTERNATIONALE 227, 227-8 (1949). Chrysanthopoulos approvingly reports on additional
measures taken by this oecupant which were “not foreseen in the Hague Regulations, but {which
were] no doubt.. . within their spirit” (at 229), including the requisition of houses for civilian use,
dismancling the local police force, and the institution of new civil courts.

12 Note that even the version that was originally fielded and which was eeplaced by the British
vext ieft the possibility that the adjective “penal” would be reitcrated in the second paragraph (“The
Occupying Power may, however, subject the population of the occupied territory ro (penal) provi-
sions intended to assure the security of the members and propesty of the forces or administracion of
the Occupying Power...” (Final Record, supra note 46, Vol. [11, p. 140). [fic was clear that “provi-
sions” meant “penal provision”, whyadd “penal” in parcntheses 1o the proposed rext?

143 Final Record, supra note 46, Vol. I1A, at p. 672, LA 74 145 /4, at675.

16 14 at676.

W7 Cemmiteee 1 reports chat “[t]his wording is cautious in that it does not attempt to indicate
any limitation between the GCIV and the Hague Convention, neither does it seek to establish a hier-
;;chy; 82? such actemp, in a field as complex as this, would be singulaely dangetous undertaking.”

. at
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representatives, despite their best efforts, the report of Committee III could not
avoid acknowledging that Article 64 enjoyed at least some precedence over Article
43: “should any contradiction arise between the effect of the Hague text and that
of our Convention, the interpretation should setde the difficulty in accordance
with accepted legal principles, in particular in accordance with the rule that in
law, the latter supersedes the earlier.” 48 This last minuce scrambling to reformulate

" Draft Article 135 would have been superfluous had it been clear that Article 64 was
simply silent on non-penal legislation.

The thitd possible interpretation of Article 64's silence with respect to non-penal
lawmaking is that che Article indirectly granted the occupant unfettered discre-
tion to introduce any changes it deemed fit (as long as its enumerared obligations
toward protected persons under that Convention were kept). There are reasons to
believe that this was indeed the intention of at least some of the drafters. First, this
is exactly the outcome that an earier, disingenuous US proposal sought to achieve.
Under it, all restrictions on any type of lawmaking by occupants would have been
indirectly removed.'4? Second, such a reading is fully compatible with Article 47
of the GCIV, which envisions not only extensive lawmaking by the occupant but
also outright annexation (and in such scenarios, confines itself to demanding that
the occupant remain committed in the annexed area to its GCIV obligations).!*°
Third, this interpretation is compatible with the purpose of the Convention, which

focuses primarily on protecring civilians, rather than on mainaining che integrity -

of the institutions and power bases of the ousted sovereign.!>! But this third (and
radical) interpretation cannot be reconciled with the elaborate discussion of the
conditions for lawmaking under the second paragraph of Article 64, and indirectly
by the attempts to resuscitate Article 43 by the new version of Draft Arricle 135
(Article 154 in che final document). That Article 64 did not mean to grant the
accupants unfettered legistative powers in non-penal matters can also be learned
from the view of the British representative, who introduced the formula that later
became Article 64. Referring to the second paragraph he stated that: “The second
paragraph should then say that the Occupying Power had the right to take such leg-
islative measures as might be necessary to secure the application of the Convention
and the proper administration of the territory.”!5? Limits on non-penal lawmaking
were explicitly discussed while dealing with the occupant’s obligation to ensure
proper labor conditions for protected persons, which resulted in a modification

M8 Einal Record, supra note 46, Vol I, p. 164, see also Final Record, Vol. [1A, p. 787.

149 The proposal read: “Until changed by the Occupying Power, the penal laws of che occupied
territory shall remain In force and the tribunals chereof shall continue to funcrion in respect of all
offenses covered by thesaid laws” (Final Record, :urnra note 46, Vol. IIL, at p. 139 (emphasis added)).
in addition, the US proposed to delete para. two of Draft Art. 55 (/).

136 Seeqlso Dinsteln, supra note 49, at 123 -5 and Robert Kalb, Etwdesier l'sccupation et surl article
47 dela IVeme convention de geneve du 12 aoue 1949 relative a la protection des personnes civiles en temps
de guerre: le degre d"intangibilise des droits en territoire oc:u(e. 10 Arrican YB InT'L L. 267 (2002).

St See also Kolb, supra note 150, at 271 (noting the role of GCIV as providing a bill of rights for
the individuals: “L'optique est individuelle™}.

152 Final Record, supra nore 46, Vol. lLA, at p. 672,
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of the French text of Article 51 (to prevent the occupant from invoking its lack of
lawmaking authority as a pretext to keep wages low).153

Therefore, the only remaining interpretation of Article 64, the one that “logic
dictares,”'>4 is that Article 64 does address—and indeed delineates—the occu-
pant’s authority to legislate both penal and non-penal legislation. As the Pictet
Commentary concludes, the GCIV “has taken from [Article 43] those parts essen-
dal forthe protection of civilian persons.”’33 While the first paragraph of Article
64 refers o modifying or suspending penal laws, the second paragraph which
opens up a large exception to the previous paragraph with the qualifier “however,”
is not confined to penal laws; it refers to “provisions” in general and both lowers the
threshold for resorting to lawmaking and also expands the scope of legislation way
beyond the racher rigid “unless absolutely necessary” formula of A rticle 43.

Following the adoption of the GCIV, the great majority of contemporary com-
mentators generally agreed that Article 64 addressed the occupant’s authority to
legislate in both penal and non-penal matters. For unarticulated reasons, this pre-
vailing view preferred to read Article G4 as simply a reiteration, “in a more precise
and derailed form,” of the formula of Article 43.136 This view indirectly supported
an expansive reading of the lawmaking authority under Article 43, a reading that
was shared by at least some of the drafters of the GCIV.'>” Morris Greenspan, for
example, viewed Article 64 as supporting the proposition that Article 43 allows
the occupant to introduce fundamental changes in the institutions of the occu-

133 “The concern thart che occupant would keep wages low by atguing that international law pre-
vented it from modifying the law was raised during the drafting. "Rnis led to a change in the French
text, As explained by Mr Mincur (Belgium): “the Mexican Delegate. .. feared that the words “shalt
continuc’ might prevent the Power concerned from adapting wage rates in conformity with the fluc-
tuating economic conditions of the country. The cost of everyching normally rises, in wartime; wages
should normally rise in proportion and the Mexican Delegate wondered whether the words “shall
continue’ [in the French texc) might not have the effect of preventing the necessary advance of wage
rates. That was the reason why we suggested the use of the word ‘scea.” I admit chat this is not the ideal
wording, and that it could be improved. but [ think it is definitely better than the term ‘continuera””
(Final Record, supra note 46, Vol. 1IB, p. 416). Paragraph 2 of Art. 51 of the GCIV stipulates in
the French tex: “La législation en vigueur dans le pays occupé concernant les conditions de tra-
vail, ..sera applicable aux personnes protégées soumiscs aux travaux dont il est question au présent
article.” (The English version teads: “[the legistation in force in the occupied country concerning
working conditions, ..., shall be applicable to the protected persons assigned to che wotk referred o
in this Article.”) There is no obligation in this text to keep the law frazen, and the discussion men-
tioned supra confirms that modihications ase possible. See alro Pictet, supra note 15, at 298.

134 Dinstein, supra note 49, ac 111, 155 Piceer, supra nose 15, e 617,

136 Gutreridge, suprz note 130, at 324 (1949) (Geneva 64 is “an amplification and clarification”
of Hague 43); Pictet, supra notc 15, at 335: “Article 64 expresses, in a more precise and detailed form,
the terms of Artcle 43% McNair 8 Wacts, supra note 20 (preseating Geneva 64 as authorizing the
occupant to make changes in “the law” (ic not only penal law)). Schwarzenberger, supra note 66, at
194 (“Beyond {penal legislation], the purposes for which the Occupying Power was entitled to enact
its own legislation were specifically enumerated [citing Geneva 64 second para.], [n drawing up this
list, the Confercnce of 1949 ook it for granted thac It had nor extended the traditional scope of occu-
pation legislation™). Cfvon Glahn, supra note 4, ch. 7 (referring solely 1o Hague 43).

137 Mr Sinclair (UK) said that “Article 43 laid down that an Oceupying Power should take all
necessary steps for the maintenance of public order, while respecting as far as possible the laws in force
'i:liu:l'llc c;:l(;xry." Final Record, supra note 46, Vol. I1A, at p. 624 (emphasis added), This view was not

enged. :
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pied country.!>® Myres McDougal and Fiorentino Feliciano recognized that the
occupant’s authority to legislate “must bear some reasonable correspondence to
the comprehensiveness and complexity of the social and economic processes of a
modern community,”">? and regarded Article 64 as conferring “just as explicit”
lawmaking authoriry as Article 43.!° The same conclusion is to be found in the
1956 US Army Field Manual,'6' as well as in the Canadian military manual of
2001.152 Even the British military manual of 2004, which was finalized while the
Iraqi occupation was still ongoing, while retaining the distincrion berween Article
43 and Article 64, contains quite an expansive reading of Article 43 which is influ-
enced by the GCIV. It recognizes that the occupant “would be prevented from
respecting the laws in force if they conflicted with its obligations under interna-
tional law, especially [the GCIV]."163

Was Article 64 a new development or was it just a confirmation of an expansive
lawmaking authority that had already been recognized by Article 43? In my view,
it is impossible to deny that Article 64 introduced innovative elements into the law
of occupation to enable the occupant to achieve the aims of the GCIV, and thus
represents a deparcure from Article 43, rather than a more precise and detailed
expression of ir. At the same time, due to the face that most contemporaneous writ-
ers and courts regarded Article 64 asa reiteration of Article 43, the latrer concinued
to provide the framework for discussing the occupant’s prescriptive powers.

.

4.3.3 Human rights

On the one hand, the influence of human rights law may strengthen the lawmak-
ing funcrion of occupants. Several auchors have pointed out that the occupant not

158 Greenspan, supra note 19, at 226, see also 227. “The occupant may. .. alter or suspend any of
the existing laws or promulgate new ones, if demanded by the exigencies of war. These exigencies
may, in fact, demand a great deal.” /4. ax 224,

59 McDougal & Feliciano, supra note 13, at 746 (McDougal and Feliclano held an expansive
view on the occupant’s lawmaking power under Hague 43: see id. at 757-70}.

160 /4. at 745 after citing Hague 43 the auchors continue: “The complementary milicary putpose
for which che occupant may prescribe and apply policy has been rendered just as explicit in Article
64, second paragraph, of the Geneva Civilian Convention™). See also 757.

161 Arricle 369, supra note 108, which is a verbatim copy of Geneva 64 is entitled, withour quali-
ficarions, “Local Law and New Legistation,” The absence of any distinction made berween civil and
penal legistation can also be seen in Art. 370 (entitled “Laws in Force™): “In restoring public order
and safety, the occupant will continue in force the ordinary civil and penal (eriminal) laws of the
occupied tertitory excepe to the extent it may be autharized by Actide 64, GCIV, and Aricle 43,
Hague Regularians, to alter, suspend, or repeal such Jaws. These laws will be administered by the
local officials as far as practicable.”

82 Capada, The Law of Armed Conflice at the Operationat and Tactical Level B-GJ-005-104/
~ FP-021 (2001), Section 1209, entitled “Law Applicabic in Occupied Territory™ provides, in para.

2: *[f military necessity, the maintenance of order, or the welfare of the population so require, it is
within the power of the occupant to alter or suspend or repeal any of the existing laws, or to prom-
ulgate new laws.” The sources for this provision are Hague 43 and Geneva 64(3) (namely the second
para, of Geneva 64).

163 UK Ministry of Defence, Te MaNuAL of THE Law oF Armep ConeLicT 284 (2004). This
teading arguably goes significantly beyond che interpretation of Lord Goldsmith as reflected in his
memo to the UK Prime Minister on March 26, 2003 (available at http:/fwww.iraqinquiry.org.uk/
media/46487/Goldsmith-advice-re-occupying-powers-26March2003.pdf).
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only can suspend local legislation which clearly contravenes international human
rights law, but in fact, it must do so, and it must also make new law to introduce
“as many changes as is absolutely necessary under its human rights obligations.™!64
During the occupation of Irag, Amnesty International prodded the US and the
UK “to suspend the application of Iraqi laws or decrees which contravene interna-
tional law, while respecting their restrictions regarding other legislative changes as
required by the Fourth Geneva Convention,” and “to suspend the operations of spe-
cial Iraqi tribunals which have been operating in violation of international human
rights law and sfandards."165 In an obiter dictum, Lord Brown of the UK House
of Lords suggested that the occupants’ obligation to respect Article 43 might be
in conflict with its obligation under the European Convention on Human Rights
(ECHR), giving the example of Sharia law where “Convention rights would clearly
be incompatible with the laws of the territory occupied.”!66

On the other hand, complying with human rights obligations also imposes a rather
rigorous legjslative discipline on the occupant. Compliance with human rights obli-
gations stipulates adherence to the rule of law. Hence, the occupant’s ability to issue
retroactive changes in the domestic law is considerably diminished, as well as its abil-
ity to operate outside the law, arbitrarily, or for improper goals. Respect for the rule of
law, as mandared by human rights treaties, includes, in the words of Lord Bingham,
the obligation 1o govern “by clear and publicly accessible rules™ without “any per
sonal whim, caprice, malice, predilection or purpose other than that for which the
power was conferred.”'s” Because limitations on human rights require that they be
“in accordance with the law” the European Court of Human Righes (ECcHR) has
developed “well established case-law [to the effect thar] the words “in accordance with
the law’ require the impugned measure both to have somebasis in domesticlaw and 1o
be compatible with the rule of law.”"5® This means that “legal discretion granted to the
executive [cannot] be expressed in terms of an unfettered power. Consequendy, the
law must indicare with sufficient clarity the scope of any such discretion conferred on
the competent authorities and the manner of its exercise.”¢® In particular, it would be
illegal to impose criminal responsibility by retroactive legislation. To limit arbitrari-
ness, the rule of law requirements would entail also an obligation to open up the law-
making function to allow public participation. Moreover, the exceptional nature of -

164 Sassbli, sispra note 123, 676-7.

165 Amnesty International, “Iraq: Responsibilities ofthe Occupying Powers” (MDE 14/089/2003)
ar 11 (2003). See alro Amnesty International, “Iraq: Memorandum on Concerns Related to Legislation
Encroduced by che Coalition Provisional Auchority” (MDE 14/176/2003) ar 3, 13-14 (2003).

166 Al Skeini and Others v Secretary of Staze for Defence [2007) UKHL 26 (Q.B.), at para 129.

167 “The lawfulness requirement in the [ECHR)] addresses supremely important features of the
rule of law. The exercise of power by public officials, as it affects members of the public, must be
governed by cear and publicly accessible rules of law. The public must not be vulnerable to interfer-
ence bz public officials acting on any personal whim, caprice, malice, predilection or purpose other
than thar for which the power was conferred. This is what, in this concexr, is mean by arbitrariness,
which is the antichesis of legalicy. This is the test which any interference with or derogation from a
Caonvention right must meet if a violation is to be avoided.” R (on the application of Gillan (FC) and
another (FCY) v Commissioner of Police for the Mesropolis and another 2006} UKHL 12, at para. 34.

::: IC‘?;Ilau? ;nd Quinton v United Kingdom, App. no. 4158/05, Judgment (January 12, 2010), 76.

L at77.
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the occupation regime calls for exceptional measure of review by human rights moni-
toring bodies and coutts. For example, due to the inherent doubt in the impartiality
of the occupant as administracor and legislator, the latter may not be granted the same
margin of appreciation that sovereigns enjoy, and perhaps no margin ar all. Whileall
the inferences from the rule of law requirements under human rights law are yet to be

fully explored, what is clear is that human rights law obligations not only enlarge the

scope of lawmaking by the occupant, but they also restrain its discretion with respect
to both the scope and the process of lawmaking,

w

4.4 The Rights and Duties of the Ousted Government

During occupation, the ousted government would often attempe to influence life
~ in che occupied area out of concern for its nationals, to undermine the occupant’s
authority, or both. One way to accomplish such goals is to legislate for the occu-
pied population. Because such legislation could undermine cheir auchority, several
occupants have declared the inapplicability of such new legislation to the territo-
ries they occupied. The German occupation government in Belgium during World
Warl, the Allied forces in World War I1, and the Israeli administration in 1967 did
not recognize such laws as applicable.!”® Some national courts,!”* and a number of
scholarst?2 have rejected any duty to respect legislation made by the ousted govern-
ment while it is outside che occupied area. However, the majority of post-World
War I1 scholars, also relying on the practice of various national courts, have agreed
that the occupant should give effect to the sovereign’s new legislation as long as
it addresses those issues in which the occupant has no power to amend the local

170 Sae Btic Stein, Application of the Law of the Absent Sovereign in Territories under Belligerent
Occupation: The Schio Massdcre, 46 MicK. L. REV. 341,352-3 (1948); secalsothe US Junce Apvocarte
GENERAL'S SCHOOL, LEGAL AsrecTs oF CrviL Arpairs 104 n. 10 (1960), which states that “the bel-
ligerent occupant is under no legal obligation to apply laws pramulgated by the absent sovercign
subsequent ta the occupation.” The Israeli view is pronounced in Proclamation Concerning Law and
Administracion (no. 2) of June 7, 1967, . .

71 The US Supreme Court held this view with respect to rerritories occupied by US forces: Thi
Hogsheads néf Sugar v Boyle, 13 U.S. 191, 9 Cranch 191 {1815); United States v Rice, 4 Wheat. 246;
17 U.S. 246, 254; 4 L.Ed. 562 {1819). But cf the opinion of the US Sccond Circult with respect to
legislation by the exiled Dutch governmenc in Ssate g‘ the Netherlands v Federal Reserve Bank of New
York, 201 F.2d 455 (2d Cir. 1953), 18 ILR no. 174 (“The kegitimate Government should be entitled
tolegistace over occupied territory insofar as such enactments do not conflice with the legirimate rule
of the occupying power™}.

172 Ser 3 CranLes C. Hypg, INTERNATIONAL Law 1886 {2d ed.. 1945), arguing: “The possession
by the belligerent accupant of the right te control, maintain or modify the faws that are to obrain
within the occupied area Is an exclusive one. The territorial sovercign driven therefrom cannot coms
pete with it on an even plane.” Dinstein, supra note 49, at 11314, and Stein, supra note 170, at 362,
suggest thar although the occupant has no duty to do so, it might be expedient to respect the new
laws In cerrain circumstances. Wolff, supra note 116, at 109, mentions operative difficulties: “from
a practical point of view such a division of the legislative power between the legirimate government
and the occupant would meet with the greatest difficulties. It is hardly possible to draw the border
tine berween measures dictated by “absolute necessity’ and ather measures. .. . The second doubt con-
cerns the promulgation. The legitimate government will not be able to comply with che provisions
caamained in its constitutional law about the promulgation of legistarive measures.” '
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law, most notably in matters of personal status.’?? Scholars also maintained chat
even if the occupant does not have to respect such new legislation, the legistation
would be regarded as valid nevercheless by the returning sovereigns or by its courts
which would apply them retroactively at the end of the occupation.!” Bur chis
response should be qualified, especially if human rights considerations are taken
into account. The legislation by the ousted government may disregard the righes
and expectations of the occupief] population, for reasons such as lack of represen-
tation, or indifference or even animosity toward the population in the occupied
territory when che ethnic composition of the population in the occupied territory
is distinct from chat of che ousted government. Similarly, as will be discussed in
greater detail in Chapter 11, the recroactive application of laws promulgated dur-
ing the occuparion might unduly harm the rights and che legitimate expectations
of the occupied population, and therefore should be limited.

A case in point is the Law on Occupied Territories of Georgia promulgared by
Georgia in 2008 with respect to theareas of Abkhazia and South Ossetia occupied
by Russia.'”> Among other provisions, this law renders void, invalid, and illegal
the acts of bodies other than those authorized by Georgia which exercise legista-
tive, executive, or judicial functions in these areas; prohibits any economic activ-
ity which requires a permic under Georgian law but for which such permic was
not granted; and prohibits the entry to the occupied territories from che Russian
border. In its comment on this law,'76 the Venice Commission commended some
parts of the law, in particular the demand that any transaction in real estate prop-
erty be in accordance with Georgian law. This was regarded to be in line with the
law of occupation and quite appropriate for facilicating the return of fugitives. But
the Commission also criticized other parts of the law. In its view,

173 See Fellchenfeld, supre note 12, at 135, asserting that “onc goes tao far in assuming, as has
been done by various authorities, thar an absent sovercign is absolutcly precluded from legisladin
for accupied areas, The sovercigaty of the shsent sovereign over the region remains in existence and,
from a more practical point of view, the occupant may and should have no objection to timely altera-
tions of existing laws by the old sovereign in chase fields which the occupant has not seen fitto subject
ta his own legislative power.” For similar views, see McNaic & Watts, supra note 20, at 446; von
Glahn, supra note 4, ac 34-6; Debbasch, supra note 37, at 229-33.

174 “The rule [respecting the local laws] &eczcs thelocal law for the period of the belligerent occu-
pation. The disscised sovercign canner, and the Occupying Power may not [with the exception of the
necessicies of warl, intecfere wich the status quo ante bellum. ... In [mateers that are not the legitimare
legislative concern of the occupant], the legistation of the disscised sovereign is merely ineffective
while the occupation lasts, .. . [and] retroactive application of such legislation [upon the retuen of the
sovereign| is compacible with international law.” supra note 66, at 201-2. “So far as che inhabitants
of the occupied territory are concerned, they can invake legislation-in-cxile only in the courts of the
restored sovereign after the occupation,” McDougal & Feliciano, supra note 13, at 771-3. The Swiss
Federal Tribunal has held that the enacements of an exiled government were immediately valid in the
occupied territory. The court did not qualify this assertion by subjecting it to che legitimate prescrip-

tive powers of the occupant: “Enactinents by the [exiled government] are constiturionally laws of the

[country] and applied ab initio ta the tecritory occupied. . .even though they could noc be cffectively
implemented until che liberation. .. ." Ammon v Royal Dutch Co., 21 ILR 25, 27 (1954).

73 Awailable at hrepiliwwwivenice.coe.int/dacs/2009/CDL%282009%29004-¢.asp. On the
occupation see Chapter 7.

176 Oglim'an on the Law on Occupied Tervitories of Georgia, adopted by the Venice Commission at
its 78th Plenary Session (Venice, March 13-14, 2009), Opinion no. 516/2009 CDL-AD(2009)015,
available ar hup://www.yenice.coe.int/docs/2009/CDL-AD%282009%629015-c.asp.
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A restriction and criminalisation of economic activities necessary for the survival of che pop-
ulation in occupied areas as well as a {potential) restriction and criminalisation of humani-
tarian aid is contrary 1o the rule of customary internacional law that the well-being of the
population In occupied aseas has to be a basic concern of those involved in a conflict.¥??

The Commission alse noted that the prohibition on the activicies of indigenous
public authorities had to be qualified where as a result “basic human righes would
be violated.”!7®

Arguably, the same concern with aggressive legislation by the ousted govern-
ment designed to harm the occupied population applies with equal force to the
interpretation and implementation of the ousted sovereign’s law by its national
courts. For this reason, as will be discussed further in Chapter 12,1”? in partially-
occupied countries, occupants rended to suspend the right to appeal from cases
decided by courts in the occupled area to a higher court which was situated in the
unoccupied part. For similar reasons, national courts in the unoccupied area, just
fike the ousted government, must heed the interests and rights of the occupied
population and refrain from using the national law as a vehicle to undermine pub-
lic order and civil life in the occupied area.

-

4.5 Nationals of the Occupying Power

An exception to the principle of limited prescriptive powers of occupants has been
recognized in practice and in the literature: the occupant is not bound by the Hague
Regulations in prescribing the internal legal relationships among the members of its
forces and the nationals who accompany the troops insofar as this does not impinge
upon indigenous interests.'®® This can justify the otherwise indefensible judgment
of the Istaeli Supreme Court in 1949 which regarded the Israeli law directly appli-
cable to Israclis in parts of Jerusalem that during the war were yet to become subject
to Israeli law.'®! There is no international obligation to apply the territorial law of
the occupied territory (and hence Article 43) to transactions these nationals have

7 Id., at para. 35. 178 [d.,ax para. 43.

179 See Chapter 12 at notes 424 and accompanying rext.

- 180 See, cg, The Law of Land Warfare (US Army Ficld Manual, FM 27-10, 1956), which states in
Section 374: “Military and clvilian personncl of che occupying forces and occupation administration
and persons accompanying them are not subject to the local law or to the jurisdiction of the local
courts of the occupied terricory unless expressly made subject therto by 2 comperent officer of the
occupying forces or the occupation administration.” But cf Greenspan. suprz note 19, ac 254-6 (the
troops will not be subject to local law and jurisdiction, but accompanying civilians may be subject to
thelocal law to be applied by the military eribunals). According to the UK Foreign Marriage Act 1947,
a British ceremony of marriage will be administered abroad if at least onc of the parties is a member of
thearmy. The Law Commission proposed in 1985 chat the same arrangergent be extended to civilians
who accompany the fotces. Ser Georrrey C. CuesHIRE, Perer M. NorTH, & James J. Fawcerr,
Private INTERNATIONAL Law 565 (11th ed., P. North & J. Fawcert eds, 19871,

191 Crim A 1/48 Attorney General for Israel v Sylvester 1PD 5 {1948) {1948] AD Case no. 190
{February B, 1949). The court instead asserced thac “if internationat faw recognizes that che mili-
cary commander has cerrain powers of legislation, a forsfori such pawer is vested in the legislarure
of the occupant from which the military commander derives his own autherity. .., Accordingly
there is no substance in the assertion thac the laws that were applied to the occupied territory are
invalid because they were issued by the State of Isracl and not by che milicary commander of cthe
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concluded among themselves, and thus national law would often be the applicable
law.'32 In practice, the occupant would usually also prevent the local courts of che
occupied territory from adjudicating claims regarding these nationals.!#3

With regard to nationals of the occupant who are not related to the lacter's
forces, the legal situation is not as clear. Some authorities support the territorial

~principle, according to which the state has no jurisdiction to prescribe, adjudicare,
or enforce its laws over its citizens in the occupied area'® This was certainly not

the practice in Israel, where the nationality principle was applied to regulate the
behavior of Israelis in the occupied territories.® From the point of view of the law
of occupation, it would seem that the test should be whether the application of the
national law would have, directly or indirectly, adverse effects on the local public
order antl on shore- and long-term indigcnouf interests, Usually cthe application of
the natlonality principle, in both civil and criminal matcers, would not impinge
on those concerns, and thus it is arguable that in those cases the nationality prin-
ciple could replace the territorial principle. But if such measures are liable to affecc
the indigenous population of the occupied territory, chen they ought to pass the
scrutiny of international law. One such external outcome of an applicacion of the
nacionality principle might be the encouragement of nationals to emigrate to the
occupied territory. Such an outcome might impinge on the local “public orderand
civil life,” and regarded as “indirect transfer” of one’s own popularion to the occu-
pied territory, and therefore be proscribed by international law.!#6 :

The discussion in cthis and che preceding chapters can only offer an abstract
analysis of the law of occupation. A better sense of the challenges facing occu-
pants and the ways the occupants responded to them, as well as the possibilities
for improving such responses will hopefully be gained by exploring the experience
with different occupations in subsequent chapters, and in particular the occupa-

* tion by Israel of the West Bank and Gaza and the occupation of Iraq.

occupying forces.” This runs against the principle that the accupation ad ministration must be
distinct from the state and independent of ic. See also Chapter 8, text to note 190,

182 Thus acts of marriage between members of Allied occupation forees in occupied Germany
and Italy have been held valid by the British Probare Court, which preferred the nationality law on
theocherwise applicable lex loci celebrationis. Seecg, Merker v Merker [1963] P 283; [1962] 3 AILE.R,
928; Preston v Preston [1963] P 411; [1963] 2 All E R. 405 (here the husband was a member of the
occupation forces while che wife, a civilian, lived in the same army camp). For an in-depth analysis
see Rain Liivoja, ‘An Axiom of Militaty Law: Applicability of Nacional Criminal Law to Militacy
Personnel and Assaciated Civilians Abroad’, Doctoral Disscriation, submitted to the University of
Helsinki, 2011, 183 See, eg, Greenspan, supra note 19, ar 255,

188 See Madsen v Kinsella, 93 E. Supp. 319, 323 (5.D. WVa. 1950), aff'd 188 F.2d 272 {4th Cir.
1951), aff'd 343 U.S. 341 (1952). The case involved a conviction urider the German Criminal Code
of an American for the murder of her husband. At the relevant time, both had been living in the US
occupation zone in Germany, where che husband served as an army officer. Said the court of first
instance: “When an American citizen (noc a member of the Atmed Forces) enters a foreign councry,
he becomes amenable 1o the laws of that country, and is criable by its courts. ... " See also In re Fries
and Rennenberger {1947] AD Case no. 80 (decision after World War II by the French Cour de cassa-
tion applying French criminal law te acts of two civilians of German nacionality who had resided in
France during the accuparion).

185 On the law applied 1o settlers see Chaprer 8 at text accompanying nates 187 er teg.

186 On the prohibition af indircct eransfer ser Chapter 12, text accompanying notes 130-1.
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