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MEMO TO: Mike Molina, Chair
Governance, Ethics, and Transparency Committee

FROM: John K. Holiona, Deputy Corporation Counsel

SUBJECT: Litigation Matter — Case Status GET-11
Noriyoshi Makabe and Masami Makabe, as co-conservators of
Hayato Makabe, an incapacitated person vs. Parks and Recreation
Department, County of Maui, et al., Civil No. 18-1-0346(1)

Our Department respectfully requests the opportunity to discuss with the
Committee the litigation of the above-referenced case, update on the status of
the litigation, and to further discuss settlement options with regard to the above-
reference lawsuit. Due to the time sensitive nature of this particular matter, we
would like this matter heard at the next available committee meeting.

A copy of Plaintiffs’ Noriyoshi Makabe and Masami Makabe’s Complaint
filed on August 16, 2018, and a copy of the proposed Resolution Authorizing
Settlement of Noriyoshi Makabe and Masami Makabe, as co-conservators of
Hayato Makabe, an incapacitated person vs. Parks and Recreation Department,
County of Maui, et al., Civil No. 18-1-0346(1), are attached.

It is anticipated that an executive session may be necessary to discuss
questions and issues pertaining to the powers, duties, privileges, immunities,
and liabilities of the County, the Council, and the Committee.

Should you have any questions or concerns, please do not hesitate to
contact us. Thank you for your anticipated assistance in this matter.

cc: Karla Peters, Director of Parks and Recreation



Resolution

No.

AUTHORIZING SETTLEMENT OF NORIYOSHI MAKABE AND

MASAMI MAKABE, AS CO-CONSERVATORS OF HAYATO MAKABE,

AN INCAPACITATED PERSON VS. PARKS AND RECREATION DEPARTMENT,
COUNTY OF MAUI, ET AL., CIVIL NO 18-1-0346(1)

WHEREAS, Plaintiffs Noriyoshi Makabe and Masami Makabe as co-
conservators of Hayato Makabe, an incapacitated person filed a lawsuit against
Parks and Recreation Department, County of Maui in the Circuit Court of the
Second Circuit, State of Hawaii, on August 16, 2018, Civil No. 18-1-0346(1),
alleging negligence, premise liability, emotional distress, and public nuisance;
and

WHEREAS, the County of Maui filed its Answer to the Complaint on
November 14, 2018; and

WHEREAS, the County of Maui, to avoid incurring expenses and the
uncertainty of a judicial determination of the parties' respective rights and

liabilities, will attempt to reach a resolution of this case by way of a negotiated

settlement or Offer of Judgment; and



Resolution No.

WHEREAS, the Department of the Corporation Counsel has requested
authority to settle this case under the terms set forth in an executive meeting
before the Governance, Ethics, and Transparency Committee; and

WHEREAS, having reviewed the facts and circumstances regarding this
case and being advised of attempts to reach resolution of this case by way of a
negotiated settlement or Offer of Judgment by the Department of the Corporation
Counsel, the Council wishes to authorize the settlement; now, therefore,

BE IT RESOLVED by the Council of the County of Maui:

1. That it hereby approves settlement of this case under the terms set
forth in an executive meeting before the Governance, Ethics, and Transparency
Committee; and

2. That it hereby authorizes the Mayor to execute a Release and
Settlement Agreement on behalf of the County in this case; and

3. That it hereby authorizes the Director of Finance to satisfy said
settlement of this case; and

4. That certified copies of this resolution be transmitted to the Mayor,
the Director of Finance, the Director of Parks and Recreation, and the

Corporation Counsel.



Resolution No.

APPROVED AS TQ FORM

AN K. HOLIONA
eputy Corporation Counsel

County of Maui
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PROVUDCORPORATIONS 725 AND RO GOVERNMENTAL AGENCIES 125, (Collectively
CDietendune T and complainy and slieges as Tollows:

PARTIES AND JURISDIC TTONAL ALLEGATIONS

Fids tawsuit secks compensation for the serdous personal mjuries and financial
fosses suttored by HAY ATO MAKABE as 2 result of the negligent maintenance of Detendans

A il tmes relevant berein, Co-Uonservetors NORIYOSHT MAKARBE and
MANAMT MAKABE were residents of the Coenty of Maul, State of Hawaii, the natural parents
of HAY ATO MAKABL ¢Havato™, and court-appointed legal co-guardians and co-conservators
vesponsibic toy Havao™s feaal aflairs,

Playate has the genetic disorder Down Svndrome.

.

Ocierdany COUNTY OF MALL Defendan: COUNTY ™Y is0 andd at all relevany
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thnes berein was, g duiy organized municipal corporation organized and exisiing under the faws

of the Nt of Hawai, and within the unsdiction of the Cirouit Court of the Second Clrewt,

At oall nmes relevant herein, the PARKS and RECREATION DEPARTMEN]

wits i pubiie ageney andior departiment of Defendant COUNTY.
o, Detendents DOES A0 JANE DOBS 125, ROE CORPORATIONS -3, ROL
SORCPROPIL CORPORATIONS 1.3 AND ROP GOVERNMENTAL AGENCIES 125 are

ced herein wider Biettious names tor the reason that their true names and identities are presenthy

waknewn o Plaintill except that they were connected in some manner with named Defendants
pibor wers persons. corporalions.  ontities,  agents,  representatives. business  entiies,

asscointions. emplovers or emplovees, responsible for the operation and maintenance of the




proviees iveived herem. or were mvelved in the handling of producty or mamtenance at the
pvoived herom, and/or were o somie manner presenty unknown o Plamtl! engaged in
actvipies alfepod heram, gadior were 1o some manner responsible for the injuries and
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V01T the County of Maul, State of Hawail, so that this Court has narisdiction over the
ubject matter and partios berein pursuant o Hawail Revised Statutes ("HRS™ § 634-35, and
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PACTL ALLEGATIONS

L Dicfendant COUNTY i» the landowner., fessor, manager and/or occupier of the

real property commonly known us Kangha Beach Park. identified as real property tax number ¢
Ot T Crrapenty” or “Ranaha Beach Park”™) and occupied, managed, controtled.

P
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1t. On March 30, 2014 a large Ironwood "{ree Branch, approximately 150 feet in
length, fell and injured two young children who were visiting Kanaha Beach Park.

12. On May 30, 2014 a Hazardous Tree Assessment (“"Assessment”) was performed
of Kanaha Beach Park for Detendant COUNTY.

13. The aforementioned Assessment identified Kanaha Beach Park as one of the tree
“Hot Spots™ due to several activities, including the disposal of charcoal by Kanaha Beach Park
users, the location of Kanaha Beach Park in a wet land zone that historically gets inundated with
brackish and salt water, heavy rains, heavy exposure to trade winds carrying salt mist, constant
exposure to wind, improper maintenance of Kanaha Beach Park eliminating the understory shrub
layer. damage from weed whackers. and windthrow of trees along the exterior that have allowed
wind to sweep within the interior of Kanaha Beach Park to impact trees that have not adapted in
growth form to the wind.

14. On or about QOctober 3, 2017, Hayato was visiting Kanaha Beach Park on a day
trip with the Easter Seals, and was picni;‘king in a grassy area located near the public parking lot.
This area of Kanaha Beach Park is open to and commonly used by the public.

15. Without warning, a large branch from an Ironwood tree broke and struck Plaintiff
as it el to the ground.

16. Defendants. and each of them, were on actual, constructive and/or implied notice
that the lronwood tree was dangerous, in need of maintenance and/or need of removal of dead
branches and/or dead limbs. that the tree posed an unreasonable risk to harm to users of Kanaha
Beach Park, meluding Hayato, and/or that it is a foreseeable and common occurrence that
tronwood trees, such as those at Kanaha Beach Park, experience branch breakage due to top-

heavy branches and exposure 10 wind.
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Plaintits restate the allegations contarned 1 the preceding paragraphs and

wse pavagraphs by reference as i {ully restated herein

O abow October 3, 20170 Havate was struck by a branch from @ large

condd free sttuated

on Prefondants” propert

S A adl tmies relevant hereto, Detendanis, and each of them, were responsible fo

Soheep. Buepection, maimenance, monioring, cleaning and/or warnings with respect to

andd this trog In [y Hicutur,

Dresendants, and each of them, had a duty 10 users of Kanaha Beach Park,
e Hvaio o protect them from or wam against any hazards on the property which

»f harm,

Prior to the ineident complnned of berein, Defendants, and cach of them, knew o

of hurm presenied by the condition andrer advanced
¢osubiect Iromwaod tree tocated on thelr property,
Prefendants, or

or any of them, had actue! knowledge of the deternorating o

ree and
eps o eliminate the dungg

Drefendams, and ea

ently breached their duty o Havato and the

cstained were direcily and proximately caused by the neglhige

we of Delendants.

Phe nephigence of Defendants and e

wh of them, inelude but not Iimited 1o the

Permntiting an unreasonable nsk of harm (o exist on their prope
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Fotling 1o propordy mspoct, montor, supervise, maintain or otherwise
cversee o property, including the subject Tronwoed tree, s0 as o prevent or ehiminate the
rowsoniable misk of harny

¢ Permithing or allowing the subyect Iramwood tree 1o remam standing on

& Pathing o warm, advise, or otherwise provide notice o asers of Kanaba
Boeoe Park, moluding Havato, regarding the unreasonable risk of harm.

s Vhe actions of the Defendunts, individually and w voncert, as alleged herein, were

ceplizent and subicct 1o 10t and severable liability,

Ihe negligence of each Defendant was a substantial factor in causing the injuries
and josses sustained by Plaintifs, Such injuries and losses inchude, but are not imited to, loss of

o

wihin . fows olneome. foas of enjovment of e, and pain and suifening.

X, Pretendants” are vicariously habie wo Plaintiffs for the atoresaid

neslieenee vross nepligence of 11s emplovees and/or agents under the doctrine of respondea

viperor ansdior principles of agency habiity.

i fhe neeligent acts and or omissions of Defendants. and each of them. were the

vt asad prosimete cavses of PlaintifisT injumes and damages

COUNT
PREMISES LIABILITY

Plantiifs restate the allerations contained in the preceding paragraphs and
X

georporate those paragrapis by reference ax il [ully restated heren,

L Diefendants, and cach of then. owned, occupied. maintained, controlied and or

praaged hansha Beach Park. meiuding the subjecet tree and surrounding property.



32 Deferddants, and cach of theny had a daty to eliroinate, prevent or warmn users of
eannha Beeeh Park, meluding Havato, of unreasonable risks of harm existing on the property.
i3 Detondants, and gach of them, breached then duty 1o elininate, provent or wam

1

voors of Kansha Beach Park, including Havaw, of the unreasonable risk of harm posed by the

(N Defendantss . und cach of their. neghpence metudes, but t¢ not linuted 1o, the
Baihure to control testh, madntain, supervise, repalr, inspect and/or eliminate or warn against the

sieosonable nsks of harm upon the property,
S Defendans”, and cach of thew, neghgence s the direct and legal cause of
Py mjuries and resulong damages

COUNT
NEGLIGENT INFLICTION OF EMOTIONAL DISTRE

k13 Plaintiits restate the allegations contained in the preceding paragraphs and

incorporate those paragraphs by reference as if fubly restated herein
7 Defendants and each of thelr agents and/or erapiovees had a duty of care (o users

faiahi Beach Park, mcluding Havato, to protect them from hazards on the property that
presesed an unreasonable risk of harm

s Diefendants and each of thelr agents and/or employees neghigentdy breached their

cun o users of Kanaha Beach Park, including Havato, and the injunes he sustained were

ence of Detendants,

direvtly and proximately caused by the neglip
As o result of Defendants” conduet, or that of any of them, Plaintifls sustained

Cinetional distress and will continue 1o experience emotional distress well into the future



Pho condduct of Delendanis, and each of them, was the direct and proximate cause

af Phantite” sovore omotional distress, including mental worry, anxiety, anguish, suftering und

cried and 2 other damages to which Plantfts may be enutled,

COUNT IV
PUBLIC NUISSANCE

i1 Flainttfs restate the allegations comained in the preceding paragraphs and

peorporaty those paragraphs by reference as it {ully restated herein

'y

Fhe tree branch which struck Havato feli from an lronwood tree located ina

o

here members of the public, such as Hayato, were invited and commonty visited.

[he subiect fronwooed tree posed o unreasonable risk o harm and/or hazardous

o1 in g pablic place and. theretore, constituted a public nuisance.

Dietendants, through their employees and’or agents, created, permitied and/or

Cidiiriuineng o

he public nuisance on Delendants” propeny.

%3 Dotendarus”, through thetr emplovees and/or agents, knew or reasonably

have known of the public nutsance posad by the subject ronwood tree. and failed

(=%

shoaid

serenve it o salegward Kanaha Beach Park users, including Hayato, against it

5

48, Axa divect and proximate result of Defendants” public nuisance. Plaintiffs
winimed severe and permanent injuries. suifered severe and long-lasting mental and emotional
distress, and have mewrred and will continue W incur substantial medical and rebabilitative
censes. and experienced extreme pain and suffering, loss of enmjoyviment of life, Joss of fanmbial
onsortinn, and losy of fulure caming capacity.

WHEREFORL, upon & hearing hereot. Plamtitfs pray that judgment be entered in their

Favor and spainst Defendants, jointly and severally, for such special, general, pumtve and other

durages 1o which they shall be entitled, including prejudgment interest, post-judgment interest,

R



5

attermev's jees, vosts of Cowrt and such other and further reliet as w which they shall pe entitled

vt o Rale 54 of the Hawar'i Rules of Civil Procedure.

DATED: Watluka, Maeut, Hawat i, August 16, 2018,
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MATSON KELLEY

ALEXN WILKINS

Attorneys Tor Plaintiils

NORIYOSHI MAKABE and MASAM MAKABE
as CO-CONSERVATORS of HAYATO MAKABD

3



INTHE CIRCUTT COURT OF THE SECOND CIRCU
STATE OF HAWAH

NOHIY Hi AAKARE and MASAMI S CIVEHL NGO,
CORCINSPFRYATORS of i ({ther Non-Motor Vehicle Torty

SIAKADD as
PO MARARRE, an incapaciioed person,

HAY
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SUMMONS

Planiis, }
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PARKS AND RECREATION DEPARTMENT

COUNTY OF MALL DOES 1-5; JANE DOES!
3 3 §

ONS -5 ROE N ??\«

PROVUDCORPORATIONS 1553 AND ROL
GOVERMMENTAL AGENCIES 125, ;
;
Dretondanis }

SUMMONS
Pothe Above-Named Deteondants:

Yorare hereby surmmnoned and required to file with the court and serve upon the Law
Offiees of Kelley & Witkins, whose address s 24 N Church St Suite 312, Wailuku, Maun,
Plianeayt 96795 an answer o this Complaint which is herewith served upon you, within 20 days
giter sepviee of his summons upon vou, exciusive of the day of service. It vou fail 10 do so,
paderuent by default will be tuken against you for the relief demanded i the Complaint

Fis sunmmons shall not be personally delivered between 1000 pam. and 600 am, on

promines not open o the general public, unless a judge of the disiriet or cireuit courts permits, i
wortt on this summons, personal delivery during those hours, A failure (o obey this summons

sy result i an eniry of defzult and default judgment against the disobeying person or party.

IATED: Waduku, Maui, Howaid

ms«»‘iv 1 i”‘p&i’«A {anﬁ?;‘?

CLERK OF THE ABOVE-ENTITLED COURT



