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January 8, 2020 

MEMO TO: Mike Molina, Chair 
Governance, Ethics, and Transparency Committee 

FROM: 	John K. Holiona, Deputy Corporation Counsel 

SUBJECT: Litigation Matter - Case Status GET-11 
Noriyoshi Makabe and Masami Makabe, as co-conservators of 
Hayato Makabe, an incapacitated person vs. Parks and Recreation 
Department, County of Maui, et al., Civil No. 18-1-0346(1) 

Our Department respectfully requests the opportunity to discuss with the 
Committee the litigation of the above-referenced case, update on the status of 
the litigation, and to further discuss settlement options with regard to the above-
reference lawsuit. Due to the time sensitive nature of this particular matter, we 
would like this matter heard at the next available committee meeting. 

A copy of Plaintiffs' Noriyoshi Makabe and Masami Makabe's Complaint 
filed on August 16, 2018, and a copy of the proposed Resolution Authorizing 
Settlement of Noriyoshi Makabe and Masami Makabe, as co-conservators of 
Hayato Makabe, an incapacitated person vs. Parks and Recreation Department, 
County of Maui, et al., Civil No. 18-1-0346(1), are attached. 

It is anticipated that an executive session may be necessary to discuss 
questions and issues pertaining to the powers, duties, privileges, immunities, 
and liabilities of the County, the Council, and the Committee. 

Should you have any questions or concerns, please do not hesitate to 
contact us. Thank you for your anticipated assistance in this matter. 

cc: 	Karla Peters, Director of Parks and Recreation 



Resolution 
No. 

AUTHORIZING SETTLEMENT OF NORIYOSHI MAKABE AND 
MASAMI MAKABE, AS CO-CONSERVATORS OF HAYATO MAKABE, 

AN INCAPACITATED PERSON VS. PARKS AND RECREATION DEPARTMENT, 
COUNTY OF MAUI, ET AL., CIVIL NO 18-1-0346(1) 

WHEREAS, Plaintiffs Noriyoshi Makabe and Masami Makabe as co-

conservators of Hayato Makabe, an incapacitated person filed a lawsuit against 

Parks and Recreation Department, County of Maui in the Circuit Court of the 

Second Circuit, State of Hawaii, on August 16, 2018, Civil No. 18-1-0346(1), 

alleging negligence, premise liability, emotional distress, and public nuisance; 

and 

WHEREAS, the County of Maui filed its Answer to the Complaint on 

November 14, 2018; and 

WHEREAS, the County of Maui, to avoid incurring expenses and the 

uncertainty of a judicial determination of the parties' respective rights and 

liabilities, will attempt to reach a resolution of this case by way of a negotiated 

settlement or Offer of Judgment; and 



Resolution No. 

WHEREAS, the Department of the Corporation Counsel has requested 

authority to settle this case under the terms set forth in an executive meeting 

before the Governance, Ethics, and Transparency Committee; and 

WHEREAS, having reviewed the facts and circumstances regarding this 

case and being advised of attempts to reach resolution of this case by way of a 

negotiated settlement or Offer of Judgment by the Department of the Corporation 

Counsel, the Council wishes to authorize the settlement; now, therefore, 

BE IT RESOLVED by the Council of the County of Maui: 

1. That it hereby approves settlement of this case under the terms set 

forth in an executive meeting before the Governance, Ethics, and Transparency 

Committee; and 

2. That it hereby authorizes the Mayor to execute a Release and 

Settlement Agreement on behalf of the County in this case; and 

3. That it hereby authorizes the Director of Finance to satisfy said 

settlement of this case; and 

4. That certified copies of this resolution be transmitted to the Mayor, 

the Director of Finance, the Director of Parks and Recreation, and the 

Corporation Counsel. 



Resolution No. 

APPROVED AS T9 FORM 
AND LEGALITMLL- 

K. HOLINA 
Weputy Corporation Counsel 
County of Maui 
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11. On March 30, 2014 a large Ironwood Tree Branch, approximately 150 feet in 

length, fell and injured to young children who were visiting Kanaha Beach Park. 

12. On May 30. 2014 a Hazardous Tree Assessment ("Assessment") was performed 

of Kunaha Beach Park for Defendant COUNTY. 

13. The aforementioned Assessment identified Kanaha Beach Park as one of the tree 

"Hot Spots" due to several activities, including the disposal of charcoal by Kanaha Beach Park 

users, the location of Kanaha Beach Park in a wet land zone that historically gets inundated with 

brackish and sail water, heavy rains, heavy exposure to trade winds carrying salt mist, constant 

exposure to wind, improper maintenance of Kanaha Beach Park eliminating the understory shrub 

layer. damage from weed whackers. and windthrow of trees along the exterior that have allowed 

wind to sweep within the interior of Kanaha Beach Park to impact trees thai have not adapted in 

growth form to the wind. 

14. On or about October 3, 2017, Hayato was visiting Kanaha Beach Park on a day 

trip with the Easter Seals, and was picnicking in a grassy area located near the public parking lot. 

This area ol Kanaha Beach Park is open to and commonly used by the public. 

15, 	Without warning, a large branch from an ironwood tree broke and struck Plaintiff 

as it fell to the ground. 

t. 	Defendants, and each of them, were on actual, constructive and/or implied notice 

that the Ironwood tree was dangerous, in need of maintenance and/or need of removal of dead 

branches and/or dead limbs, that the tree posed an unreasonable risk to harm to users of Kanaha 

Beach Park, including [iayato, and/or that it is a foreseeable and common occurrence that 

Ironwood trees, such as those at Kanaha Beach Park, experience branch breakage due to top-

heavy branches and exposure to wind. 

4 



en it A aane nsuck nii,e 	e h;arich at Kanaha Beach Park, Ptainii ft 

h riec the aiIenatinn conini nod in the precedi g I:araaranI and 

	

I 	ttinD L ret reuce a I 	c1teU herein. 

Or oitut ( ) iober 3. 2 17, javat Aaa struck b N a branch fro 	Itree 

rcc >0 tated on I )ddunud prp 

\t ot ne: cievant hereto, Detendan s. and each of them, were iespcnihIe ho 

ear:. :oee'. it pen lot a intenance, mum tuline, cleaning anlorvvarnings with msoeci to 

the P] p:rir ond th 	rc in particuhu 

21. 	I 	rots, and each of tom had a dut to users ol Kanaha Deach Park, 

a t m  tine I 1YOW to fMW hor:n trorn or srarn acainsi wil hazards on the property which 

	

eam an 	oide Mi\ ol harm. 

In the incident cm aplained of erein. !)otdndants, and each of thorn, knew or 

lair a 4 inc ta-treasortable 6,4 of Win resented by the rend idon aodm dvanced 

me 'e cC iroto. tO tree located on Weit nruperrv. 

any ut theni. had mire hr ruwlednie of the detorionitinia tree and 

to i:om era lops tO eliminate Inc danger 

ha tam: and each ofthn'n foOl timod' breached their daly to Havato and the 

is to' deOnioO wwrc dimeik and pra'unotci\ caused by the nentiecrice of i)cOhnd:mrs, 

I a nmrliaeneo ut 1 )eteaOnnt. and each of them, mel edo hat not limited to the 

Penn ut i no an umauonnhk risk of harm to exist on their puopc't\: 



allmp TO cL:rI TnnTe1. nOnItOL superN ka. maintain or othrv C 

;LT, 	ina IN MYet [r v.,o1 tree, so as to pnvent wr 	e the 

arITe rh 	ln: 

nlYmMijim or allming the sulncct Iranwood trec n ream stunAng on 

trdIr1T:. ;taI 

	

F all 	 ah A. or othmmsc provide nolice to uscrs oi Ktwaha 

includ5w, 1 Law. recardlac the nrcati:th!e nab of harm. 

he ted &ms oft he F )ch,Lnta, mdividwtllv and in concert, as a1!eed herein. crc 

Lom and sbct to an', and aevcrabkt ll1itv. 

1 he ac'h mce of each )et alant war a ruhstantwl thcior in causiTw the in] urier 

	

aoea 	ntmcrt by P1 ainti fir. such ml aries and oscs include, hut nrc not limited to. loss of 

ía 	a aieomm h 	a 	oi meat of hid, and pain and suffering. 

	

A 	I )c' eta louts' ate vicntrious1 	tnte to lintitdsfdr the aiPresaid 

Wahue"M of hs employees aMCKA201AS under the doctrine of respondeai 

"qm p ap and on pAncylex ormgency liahilits. 

1 he 	decal acts nnd:oi 	iaw. of Dekudanta. and each of them. were the 

and ia:atnnate c ase' 	muds' 	ale' mid tirnattes. 

(U L\ I 11 

1,  K \11d I 	R 

an he re'aate the Ieaat bits contained in the preceding paragraphs and 

;sulee thoeit trap i a iw O\ rdd:cace a. ii,  [dId :estated herein. 

i)ekndnnts, and cach at them. owned occupied, maintained. cuntrolied and or 

Knit taha 

 

Beach Park. incudiuc the thlect lice and surroundine property. 



I )et1 Jan and each of them, it ad a d t' to efl in mate. preent or warn users of 

ama Beach Park, including i larato. of nn eaonahic Asks f harm existine on the property. 

	

7 	I )efendnra a, ntd each of diem drchrd thek dns to eliminate, pr cat 11, 
 am 

if Kamim Beach Park, including Ha'vatu, of the im'easonahle risk off harm posed h the 

WOM tram 

	

74, 	)cidna1s'. and each Weir. nccriiecnce inckldos. but is ant hunted to. their 

a' a mm ret. lenn [en moi iaih, supervise, repair, inspect andor eliminate or warn at 	the 

saks ci arm apen the ilaupert' 

	

Th. 	i:efbndants , and each of their. nepliacuec is the direct and epal cause 

litilift i itaics and remAWN dantanes 

(ti xt P1 
c 	I's1 I 	lIlt) 	)tl \ON\J D1SFRiS 

P ni ririftd estate the al legat ions co ntni red in the preceding paragraphs nub 

ii carrot at a hose rat asmipha by reterence as 	Pu iv estated herein. 

	

7 	1 etdadunta and each 'i' their agents ariduor empioxees had a hut of care to users 

Knindis B cacti IWIL including tisivan a lo protect dew from huiards on ihe properts that 

an 	use raNt risk uihau'ia 

11 	1 JAmiants and enh of died atueffi a andnjr enupftwccs aegi i eiah I aenehed their 

ama to Lwis o  N anaha 1 terre N Park, he ridluk Ii avata. and the injuries he su5tained were 

nod rmr:srnrntcla caused hr the acri caee rd Det7rndrrna. 

is a rasalt el I Ia I udints' V&SYL or that Nall' 01 theun I&SOM sustained 

at ía a a a rid a adress awl will crattintie 10 exr rcrience cniottoflal distress well into the future. 



I ne 	a 	)d idans, and each l them, tc the Jtreci and 2rohmate caua' 

	

a. ad 	vny 'in 'nut ditters. ineludine mental worry, unxiet. a auch. autienna and  

441-Or d'u u chiah PlznntilL mav he euutk'd, 

IV 
hL:Il tt: \' 1SA\Ch 

hlainti fh rac the alkgadons conini ned in the preceding paraenirhr and 

'Ir cal.. it occ aravigmIdis h\ re erem. e as 11 tul N restated herein. 

4 	1 he tree h anch hjcli stanch Halato tell t'roin an Ironwood ii cc Ioaied in a 

alui.'el h the public, such as llitaatn were invited and coinniont> WAY.  

I he sNyvi Innavood tree posed a u acasonable risk of harm and or hazardou 

1ONWO1 in a ;nihlie pLice and. therefore, eanUtme a Public nuisanec. 

I eendant. through eheit employees rod or agents. created. permitted nun or 

ASWAAAWd the gulhh 	iunce on I )eleaheas' properly. 

	

15 	) cuI:n.". Hough their elnplaees and or agents. knc'a or leaonahl\ 

0WO imc WaAwn 4 the nuhhc ntuanee pcu bv me uhtect It' n\oUd tren and l'dded to 

	

ATRAC H 	temturd kanaha I kach Park users, including Ilavato. against it. 

U di cci and proximate result of I)etudants' public nuisance. Plaint it'f 

	

:4 	at a cia pennanent iriAw, antlered severe ann long lasting, mental w, antotionai 

cc 	and ft cc iieu red and WH comhuw to atetu subsiantial medical and rekahi dint I \ e 

did capenauc ad es reme Min and aufmcnn; , loss ol nu went ' lifi. loss ci familial 

Idture emnuig cpdclt\. 

I TR IV ILl upon a hearins heicol, Plaindlis pray that judgment be entered in ON 

id' of awl luainst De tendaut . jtttt Is and 'a's crabs, for such special, general, ounti ve and other 

- a t hick :ie hali ha entitled, hteludiug prejudgment interest, pustatuJment interest. 



t: nv ft,04N I d (I mn and Smhowr n a? irher rehel a o whieh dwv shall he eniitled 

a 	it dc 4 t  the I h\iiRuIesoCivdProcedure. 

IM MY \¼i?aku. Mi. I Iawah i. Aneust ifi, 201 

I ON kf::[ LL'\ 
ALEX \21Lk1N 
Ationicys Or Plaiutilts 

OR1 t)SIII \i \K\BI and 	\\11  \1 \K \Rl 
as (04 ()\IR\ \IORS ot U \ \1() \ \KAR? 



H Ii:  lRt'i 11 (1M RI t)F iliF SECOND CIRCE!!] 

sT\Tii OF HAWAII 

j 	)J1I ,"VI AK AM,  and \,4A AN41 	CI V'11,  N  
ANKM a (nil 	i I'V t H )I of 	()fh rNa Motor \ohuic Fm  

iwqxwimled 
SUMMONS 

1' WAQ 	

r at I 

CAM I Ra( ICF A Vh 'N D P \l I\1I 
M \t V 	 OES  

	

51 it 4 CAIRK )RA fl1\ 	1 , NIh 

	

S i t,"M MA I II ta 	S AND AT 
A1, d NII1 

SL M MONS 

I o tto \Nntcd l)etettEIttitii: 

are herc L stumuoned and required to tile with the court and serve upon the Law 

lines 4 KeIJev tf \Vkinm whose address Is 24 N. Chwch SL, Suite 312, \Vailuku, MaO. 

an nwnr us Ods Complaint whieh is herewith served upon von, within 20 Jays 

WW Sol Q, of Un!; summons upon von. OXCIU'OVO of he dnv of service. If you fed to do o. 

jolpmm ly do Huh will be tnkeu against you for the tvl e1 demanded in the uomp;nI 

I his summons suali not he personaiF delivered betwocit 10,00  pm. and PsOP ann. on 

urn; iaus ;ua upm us the uoneral public, unless a judge of the district or circuit eoiuls permits, in 

this s unnoas. onsonal delivery mrine We hours. A thilure to obey this sunmtons 

inn rowd! H! an entry of dcFatb and default udgmeni against the disobeying person or parts. 

OA ILl): \\ ahuku, Maui, I hoaaii  

(:LFRK ()F TI iF AI3OVFNFNI]TLED (UOURI 


