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August 31, 2020

MEMO TO: Mike Molina, Chair
Governance, Ethics, and Transparency Committee

FROM: Richelle K. Kawasaly, Deputy Corporation Counsel

SUBJECT: Litigation Matter - Case Status GET-11
NORIYOSHI MAKABE AND MASAMI MAKABE AS CO-
CONSERVATORS OF HAYATO MAKABE, AN INCAPACITATED
PERSON v. PARKS AND RECREATION DEPARTMENT, ET AL.;
CIVIL NO 18-1-0346(1)

Our Department is requesting the opportunity to discuss the above-
referenced case with the Committee and to provide status of the litigation and
discuss settlement options. We would like this matter to be heard at the next
committee meeting.

A copy of Plaintiffs’ Complaint as well as the County’s Third-Party
Complaint are attached.

Should you have any questions or concerns, please do not hesitate to
contact our office.

cC: Karla Peters, Director of Parks and Recreation
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Resolution

No.

AUTHORIZING SETTLEMENT OF NORIYOSHI MAKABE
AND MASAMI MAKABE AS CO-CONSERVATORS OF
HAYATO MAKABE, AN INCAPACITATED PERSON V.
PARKS AND RECREATION DEPARTMENT, ET AL.; CIVIL 18-1-0346(1)
WHEREAS, Plaintiffs Noriyoshi Makabe and Masami Makabe as co-
conservators of Hayato Makabe, an incapacitated, person filed a lawsuit against
Parks and Recreation Department, County of Maui in the Circuit Court of the
Second Circuit, State of Hawaii, on August 16, 2018, Civil No. 18-1-0346(1),
alleging negligence, premise liability, emotional distress, and public nuisance;
and
WHEREAS, the County of Maui, filed a Third-Party Complaint against
Pacific Ohana Masonry & Landscaping, Inc. on April 8, 2020 for indemnification,
defense, negligence, and contribution; and
WHEREAS, the County of Maui, to avoid incurring expenses and the
uncertainty of a judicial determination of the parties' respective rights and
liabilities, will attempt to reach a resolution of this case by way of a negotiated
settlement or Offer of Judgment; and
WHEREAS, the Department of the Corporation Counsel has requested

authority to settle this case under the terms set forth in an executive meeting

before the Governance, Ethics, and Transparency Committee; and



Resolution No.

WHEREAS, having reviewed the facts and circumstances regarding this
case and being advised of attempts to reach resolution of this case by way of a
negotiated settlement or Offer of Judgment by the Department of the Corporation
Counsel, the Council wishes to authorize the settlement; now, therefore

BE IT RESOLVED by the Council of the County of Maui:

1. That it approves settlement of this case under the terms set forth in
an executive meeting before the Governance, Ethics, and Transparency
Committee;

2. That it authorizes the Mayor to execute a Release and Settlement
Agreement on behalf of the County in this case;

3. That it authorizes the Director of Finance to satisfy said settlement
of this case; and

4. That certified copies of this resolution be transmitted to the Mayor,
the Director of Finance, the Director of Parks and Recreation, and the
Corporation Counsel.

APPROVED AS TO FORM
AND LEGALITY:

e
RICHELLE K. KAWASAKI

Deputy Corporation Counsel

County of Maui
LIT-5908













11, On March 30, 2014 a large Ironwood Tree Branch, approximately 150 feet in
tength, tell and injured two young children who were visiting Kanaha Beach Park.

12. On May 30, 2014 a Hazardous Tree Assessment (“Assessment”) was performed
of Kanaha Beach Park for Detendant COUNTY.

13.  The aforementioned Assessment identified Kanaha Beach Park as one of the tree
“Hot Spots” due to several activities, including the disposal of charcoal by Kanaha Beach Park
users, the location of Kanaha Beach Park in a wet land zone that historically gets inundated with
brackish and salt water, heavy rains, heavy exposure to trade winds carrying sait mist, constant
exposure to wind, improper maintenance of Kanaha Beach Park eliminating the understory shrub
layer. damage from weed whackers, and windthrow of trees along the exterior that have allowed
wind to sweep within the interior of Kanaha Beach Park to impact trees that have not adapted in
growth form to the wind.

14, On or about October 3, 2017, Hayato was visiting Kanaha Beach Park on a day
trip with the Easter Seals, and was picnicking in a grassy area located near the public parking lot.
This area of Kanaba Beach Park is open to and commonly used by the public.

15, Without warning, a large branch from an Ironwood tree broke and struck Plaintiff
as 1t {ell to the ground.

1o, Defendants, and each of them, were on actual, constructive and/or implied notice
that the Jronwood tree was dangerous, in need of maintenance and/or need of removal of dead
branches and/or dead limbs. that the tree posed an unreasonable risk to harm to users of Kanaha
Beach Park, including Hayato, and/or that it is a foreseeable and common occurrence that
ronwood trees, such as those at Kanaha Beach Park, experience branch breakage due to top-

heavy branches und exposure to wind.
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PARKS AND RECREATION DEPARTMENT,
COUNTY OF MAUI
IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAIIL

NORIYOSHI MAKABE and MASAMI
MAKABE as CO-CONSERVATORS of
HAYATO MAKABE, an incapacitated
person,

Plaintiffs,
Vs.

PARKS AND RECREATION
DEPARTMENT, COUNTY OF MAUI;
DOES 1-5; JANE DOES 1-15; ROE
CORPORATIONS 1-5; ROE NON-PROFIT
CORPORATIONS 1-5 AND ROE
GOVERNMENTAL AGENCIES 1-5,

Defendants.

CIVIL NO. 18-1-0346(1)
(Other Non-Vehicle Tort)

DEFENDANT AND THIRD-PARTY
PLAINTIFF PARKS AND RECREATION
DEPARTMENT, COUNTY OF MAUT’S
THIRD-PARTY COMPLAINT;
SUMMONS

Honorable Judge Rhonda I.L. Loo

Trial Date: October 13, 2020



DEFENDANT AND THIRD-PARTY PLAINTIFF PARKS AND RECREATION
DEPARTMENT, COUNTY OF MAUI’S THIRD-PARTY COMPLAINT

Defendant and Third-Party Plaintiff Parks and Recreation Department, County of Maui,
("County"), by and through its attorneys, MOANA M. LUTEY, Corporation Counsel, and
RICHELLE K. KAWASAKI and THOMAS KOLBE, Deputies Corporation Counsel, hereby
submits its Third-Party Complaint against Third-Party Defendant Pacific Ohana Masonry &
Landscaping, Inc. (hereinafter “Third-Party Defendant™), and alleges as follows:

1. County is a political subdivision of the State of Hawaii.

2. At all times relevant herein, Plaintiffs NORIYOSHI MAKABE and MASAMI
MAKABE as CO-CONSERVATORS of HAYATO MAKABE, incapacitated person (hereinafter
collectively referred to as “Plaintiffs”), were residents of the County of Maui, State of Hawaii.

3. At all times relevant herein, Third-Party Defendant PACIFIC OHANA MASONRY
& LANDSCAPING, INC. was, and is, a corporation duly organized under the laws of the State of
Hawaii that contracted with the County to provide tree trimming and maintenance services at
Kanaha Park.

4. Pursuant to agreements with the County, PACIFIC OHANA MASONRY &
LANDSCAPING, INC., an independent contractor, agreed to indemnify the County and provide
defense to claims related to their contractual work at Kanaha Park.

5. PACIFIC OHANA MASONRY & LANDSCAPING, INC. conducted tree trimming
and maintenance services at Kanaha Park.

4, On or about October 3, 2017, Plaintifft HAYATO MAKABE was injured when a

tree branch fell on him at Kanaha Park, in the County of Maui (hereinafter “the incident”).



5. Plaintiffs filed a Complaint on August 16, 2018 against County, the allegations of
which are incorporated herein by reference.
6. All events material to the Complaint occurred within the County of Maui, State of

Hawaii, and within the jurisdiction of the Circuit Court of the Second Circuit;

COUNT I
INDEMNIFICATION AND DEFENSE
7. County repeats and realleges the allegations contained in paragraphs 1 through 6
above.
8. Prior to October 3, 2017, Third-Party Defendant provided tree-trimming and

maintenance services at Kanaha Park as an independent contractor for County. The agreements for
services included indemnification and defense provisions in favor of County.

9. County did not engage in any acts or omissions which in any way caused or
contributed to the injuries and damages alleged by Plaintiffs.

8. If Plaintifft HAYATO MAKABE was injured and/or damaged as alleged in the
Complaint, the injuries and/or damages were a proximate result of the negligence, failure to warn,
strict liability, nuisance, breach of duty and/or other wrongful acts or omissions of Third-Party
Defendant, and were not the result of any conduct of County.

10.  The negligence or other fault of Third-Party Defendant was active and primary,
while the negligence of the Third-Party Plaintiff, if any, was passive and secondary and, therefore,
Third-Party Plaintiff County is entitled to indemnity and defense from Third-Party Defendant.

WHEREFORE, County prays as follows:



A. That County have judgment against Third-Party Defendant for general damages,
special damages, prejudgment interest, punitive damages and reasonable attorney’s fees and costs
as shall be proven.

B. That if Plaintiffs are found entitled to any judgment in their favor, the judgment be
entered solely against Third-Party Defendant and not against County.

C. That if Plaintiffs should recover judgment against County, the County have
judgment against Third-Party Defendant for the entire amount of any such judgment against Third-
Party Plaintiff County, together with costs, attorney’s fees and expenses of this action.

D. That if it is determined that County and Third-Party Defendant were jointly
negligent herein for the claims of Plaintiffs, that the relative degree of fault of each tort feasor be
determined, and that County be liable only for its share.

E. That this Court grant Third-Party Plaintiff County any other relief as it deems proper.

DATED: Wailuku, Maui, Hawaii, April 8, 2020.

MOANA M. LUTEY

Corporation Counsel

Attorneys for Defendant
PARKS AND RECREATION, DEPARTMENT
COUNTY OF MAUI

By /s/ Richelle K. Kawasaki
RICHELLE KAWASAKI
THOMAS KOLBE
Deputies Corporation Counsel






