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February 21, 2020

Honorable Riki Hokama, Chair

Healthy Families and Communities Committee
Council of the County of Maui

Wailuku, Hawaii 96793

Dear Chair Hokama:

By letter dated February 7, 2020 (County Communication No. 20-126), the
Director of Finance transmitted 63 contracts/grants for filing with the County
Clerk.

At the February 21, 2020 Council meeting, the foregoing communication
was filed; however, Contract C6945 was referred to your Committee at your
request. Transmitted is a copy of the contract.

Respectfully,

12/

JAMES G.M. KRUEGER
Deputy County Clerk

/iym
Enclosures

cc: Director of Council Services



CONTRACT CERTIFICATION

I, SCOTT K. TERUYA, Director of Finance of the County of Maui, State of Hawaii,
do certify that there is avaitable appropriation or balance of an appropriation over and above all
outstanding contracts, sufficient to cover the amount required by the foregoing contract, i.e.

Appropriation

Index Title Amount Required
9040158 IT SERVICES (6132) $163,000.00 7
CONTRACT NOC. C 6945 GARTNER, INC
Date: 3 day of JANUARY 2020

Time of Performance: NTP Through March 31, 2021

IT Organizational Design Planning &
Project Monitoring/Quality for MGMT
Sole Source #20-20

ORDINANCE NO.4988 (FY2020)

FY 2020

M‘IO i d

3\)



CONTRACT NO. C6945

CONTRACT FOR PROFESSIONAL SERVICES

Department: Management ~ IT Service Division
Project Title: IT Organizational Design Planning & Project Monitoring/Quality
Assurance

Sole Source No.: 20-20

Cerification Requested from County: $163,000.00

This CONTRACT is made and entered into by and between the COUNTY OF MAUI, a
political subdivision of the State of Hawaii, whose business address is 200 South High Street,
Wailuku, Maui, Hawaii 96793, hereinafter referred to as the "County”, and GARTNER, INC., a
Delaware corporation, whose mailing address is 1350 Ala Moana Boulevard, Suite 1707,
Honolulu, Hawaii 96814, hereinafter referred to as the "Contractor." County and Contractor shall
hereinafter be referred to collectively as the "Parties".

Source of Funds. The source(s) and availability of the funds for this Contract shall be as

set forth in the Contract Certification signed by the Director of Finance of the County of Maui on
or before the effective date of this Contract. Contract Certification shall be on file in the office of
the Director of Finance of the County of Maui.

RECITALS:

WHEREAS, the County desires to retain and engage the Contractor to provide the goods
or services, or both, as described in this Contract and its attachments, and the Contractor desires
to provide such goods or services, or both, for, and on behalf of, the County; and

WHEREAS, this Contract is for professional services as defined in Section 103D-104,
Hawaii Revised Statutes ("HRS"), and Section 3-122-1, Hawaii Administrative Rules ("HAR"); and

WHEREAS, pursuant to Section 46-1.5(4), HRS, the County is authorized to enter into
this Contract.

NOW, THEREFORE, in consideration of the following mutual promises and agreements
set forth, the Parties agree as follows:

1. Scope of Work. The Contractor shall, in a proper and satisfactory manner as

determined by the County, provide all goods or services, or both, in accordance with Contractor's
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Proposal dated October 3, 2019, as revised November 15, 2019, and any attachments thereto
(hereinafter, collectively, "Contract Documents”). Contract Documents are on file in the office of
the Director of Finance of the County of Maui, and are incorporated herein by reference and
hereby made a part of this Contract.

2. Time of Performance. The Contractor shall commence performance under this

Contract upon County’s Notice to Proceed, and shall continue performance through March 31,
2021, unless sooner completed, terminated, or extended in compliance with the terms of this
Contract. Where the contract work is structured into phases or discrete work items, if the
commencement of a phase or work item is triggered not by the completion of the prior phase or
work item, but by some other event not under the control of the Contractor, the time between the
completion of one phase or work item and the commencement of the next shall not count towards
the time of performance within which the Contractor agreed to complete its performance under
the Contract. The Contractor agrees to cooperate and coordinate with the County to accurately
compute and document the time of performance.

3. Compensation and Payment Schedule. The Contractor shall be compensated for

services rendered and costs incurred under this Contract for a total amount not to exceed the
amount of certification requested as set forth above, subject to appropriation, and inclusive of all
taxes. County will pay Contractor in accordance with the fee schedule set forth in the Contract
Documents. Payments shall be made monthly in arrears, subject to the receipt of an original
invoice by the Officer-in-Charge no later than on the fifth (5") day of each month for services
rendered during the previous calendar month. The original invoice shall specify the amount due,
certify that services requested under this Contract have been performed by the Contractor
according to the Contract, and also include any other information reasonably requested from time
to time by the Officer in Charge, all in accordance with Section 17 of the General Conditions.

4, General Conditions. The Contractor shall comply with the General Conditions of

this Contract (the “General Conditions”), which are attached hereto and are hereby made a part
of this Contract.
5. Standards of Conduct Declaration. The Standards of Conduct Declaration of the

Contractor is attached hereto and is made a part of this Contract.
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6. Other Terms and Conditions. Any Special Conditions are attached hereto and

made a part of this Contract. In the event of any inconsistencies or conflict between the General
Conditions and the Special Conditions, the Special Conditions shall control. Any general,
miscellaneous, or other terms, conditions, or provisions that are found in any of the Contractor's
proposals for this Contract or in any sub-contractor's proposals attached thereto shall be
. unenforceable as against the County, unless the subject of such terms, conditions, or provisions
is addressed in the County’s General Conditions, and such terms, conditions, or provisions are
consistent with the County's General Conditions.

7. [This paragraph is intentionally left blank.]

8. Conflict. In the event of any conflict between or among this Contract and other
documents that are attached hereto or incorporated herein by reference or both, the terms of this
Contract shall control first, the County's General Conditions second, other documents prepared
by the County third, and documents prepared or submitted, or both, by the Contractor last.

9. Notices. Any written notice required to be given by a party to this Contract shall
be (a) delivered personally, or (b) sent by United States first class mail, postage prepaid. Notice
required to be given to the County shall be sent to:

Procurement Officer

Department of Finance

County of Maui

200 South High Street

Wailuku, Maui, Hawaii 96793

Notice to the Contractor shall be sent to the Contractor's address as indicated in this

Contract. A notice shall be deemed to have been received three (3) days after mailing or at the
time of actual receipt, whichever is earlier. The Contractor is responsible for notifying the County
in writing of any change of address.

10. Officer-in-Charge. The Managing Director of the County of Maui, or an authorized

representative, shall be the Officer-in-Charge for all services provided herein, and shall have the
right to oversee the successful completion of contract requirements, including monitoring,
coordinating and assessing Contractor's performance and approving completed work/services
with verification of same for Contractor’s invoices or requests for payment. The Officer-in-Charge
also serves as the point of contact for the Contractor from award to contract completion.
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IN WITNESS WHEREOF, the Parties execute this Contract by their signatures, on the

dates below, to be effective as of the date of last signature hereto.

| hereby represent and warrant that | have the legal right and authority to execute this

Contract on behalf of the Contractor.

CONTRACTOR:

GARTNER, INC.

)
@%nﬁum)

Philip A. Cummings
(Print Name)

its Contracts Counsel
(Title)

Date /7 ‘Hloveetbe 4

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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CONTRACT FOR PROFESSIONAL SERVICES

STATE OF VIRGINIA )
) SS.
)
On this _5_ day of November , 20_19, before me personally appeared
Phillip A.Cummings , to me personally known, who, being by me duly sworn or

affirmed, did say that such person executed the foregoing instrument as the free act and deed of
such person, and if applicable, in the capacity shown, having been duly authorized to execute
such instrument in such capacity.

IN WITNESS WHEREOQF, | have hereunto set my hand and official seal.

7Nl e

Notary Pubiic, State of {Ji rg/A LA
Print Name: ___Am 9 M. Rocka

My commission expires: ___ Tl 31, 2=\

AMY M BURKE

Notary Public
ymmonwealth of Virginia
qistration No. 7549527

nission Expires Jul 31,2021

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:

Notary Name: Judicial
Circuit:

Doc.

Description:

[Stamp or Seal]

Notary
Signature:

Date:
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COUNTY EXECUTION PAGE

COUNTY OF MAUI

W e &

SEOTT K. TERUY y
f

Its Finance Directd

pate__ JAN 03 207

REVIEWED AND APPROVED:

ety

SANANDA K. BAZ, Manaél‘ﬁg Director
County of Maui

Date l?/”‘T/I 14

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel

pate__11&/ 14

LF2019-1837

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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CONTRACT FOR PROFESSIONAL SERVICES

STATE OF HAWAII )
} SS.
COUNTY OF MAUI )
On this Jva day of _ SANU Gy , 2020, before me appeared SCOTT K.

TERUYA, to me personally known, who being by me duly sworn, did say that he is the Director of
Finance of the County of Maui, a political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed on behalf of said County of Maui pursuant to Section 9-18 of
the Charter of the County of Maui; and the said SCOTT K. TERUYA acknowledged the said
instrument to be the free act and deed of said County of Maui.

IN WITNESS, WHEREOF, | have hereunto set my hand and official seal.
» - -

*®

S Churatp Kadusha
NN ‘;, .

I#;VN’@MRN ..c‘:; Notary PublicYState of Hawaii
sl LIC ; . _ CHRISTY KAILIEHU
El PE‘%%S’& & i eme NOV 27 2020
» '._NO.‘ - “.-"\\.0’ P . .
N 4750F\'\9‘ P;, My commission expires:
NOTARY PUBLIC CERTIFICATION
Doc. Date: JAN 03 20720 # Pages: plP
Notary Name: ' Judicial
CHRISTY KAILIEHU Circuit: nd
Doc. .
Description: - (gnharct foy Ko Rscivmal Services, .ozties.,
« \s.,,...,..!“;i'

bt Mo, CLays It Organi zahipal fNO <
Desi a4 Vo, i % DOTARY ey
esign Planning 4 Vi) et Monitvring | L ISBUBETERa

. Zo’ -.. B,
Quality) Assurance, Sole8ov ric No. 2020 ‘~,,¢;;~-§3-”1'3?3'§5..--; .

.
-------

Notary . N A4 . W N,

Signature: C}M@%\ KMW **«Qf f‘!i »*
v

Date: JAN O 3 2020
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CONTRACT NO. C6945

CONTRACT FOR PROFESSIONAL SERVICES

CONTRACTOR'S STANDARDS OF CONDUCT DECLARATION
For the purposes of this declaration:

"Substantial interest” means an interest in a business or other undertaking which is
sufficient in fact to control, whether the interest is greater or less than fifty per cent (50%).

"Employee” means any nominated, appointed, or elected officer or employee of the
County, including members of boards, commissions, and committees, and employees
under contract to the County, but excluding members of the County Council (“County
Council Members™).

On behalf of GARTNER, INC., Contractor, the undersigned does declare as follows:

1. Contractor o is 2 is not a County Council Member or an Employee or a
business in which a County Council Member or an Employee has a substantial
interest.

2. Contractor has not been represented or assisted personally in the matter by an

individual who has been an Employee of the County department awarding this
Contract within the preceding year and who participated while so employed in the
matter with which the Contract is directly concerned.

3. Contractor has not been assisted or represented by a County Council Member or
Employee for a fee or other compensation to obtain this Contract and will not be
assisted or represented by a County Council Member or Employee for a fee or
other compensation in the performance of this Contract, if the County Council
Member or Employee has been involved in the development or award of the
Contract.

4, Contractor has not been represented on matters related to this Contract, for a fee
or other consideration by an individual who, within the past twelve (12) months,
has been an Employee, or in the case of the County Council, a County Council
Member, and participated while an Employee or a County Council Member on
matters related to this Contract.

*Reminder to agency: If the "is" block is checked and if the Contract involves goods or services
of a value in excess of $500, the Contract may not be awarded unless the Contract is made after
competitive bidding.
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Contractor understands that the Contract to which this document is attached is voidable
on behalf of the County if this Contract was entered into in violation of any provision of Article 10
of the Revised Charter of the County of Maui (“Code of Ethics”), including the provisions which
are the source of the declarations above. Additionally, any fee, compensation, gift, or profit

received by any person as a result of a violation of the Code of Ethics may be recovered by the
County.

Contractor:
GARTNER, INC.
@ (Signature) 0

Philip A. Cummings
(Print Name)

its Contracts Counsel
(Title)

Date_ A7~ Flovecs, RI/F

Ver. 02/2019 9
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CONTRACT FOR PROFESSIONAL SERVICES

COUNTY OF MAUI
GENERAL CONDITIONS |
FOR PROFESSIONAL SERVICES CONTRACTS

1. COORDINATION OF SERVICES BY THE COUNTY. The Officer-in-Charge shall coordinate the services to
be provided by the CONTRACTOR in order to complete the performance required in this Contract. The CONTRACTOR
shall maintain communications with the Officer-in-Charge at all stages of the CONTRACTOR's work, and submit to the
head of the purchasing agency for resolution any questions which may arise as to the performance of this Contract.
"Purchasing agency” as used in these General Conditions means and includes any COUNTY department or division
which is authorized to enter into contracts for the procurement of goods and services.

2, CONTRACTOR STATUS AND RESPONSIBILITIES, INCLUDING TAX RESPONSIBILITIES.
a. SUSPENSION AND DEBARMENT.
1) This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000.

As such, the CONTRACTOR is required to verify that none of the CONTRACTOR, its principals (defined at 2 C.F.R. §
180.995), or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) or disqualified
(defined at 2 C.F.R. § 180.935).

2) The CONTRACTOR must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000,
subpart C and must include a requirement to comply with these regulations in any lower tier covered transaction it
enters into.

3) This certification is a material representation of fact relied upon by the County. If it is later
determined that the CONTRACTOR did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C,
in addition to remedies available to the County, the federal government may pursue available remedies, including but
not limited to suspension and/or debarment.

4) The CONTRACTOR shall comply with the requirements of 2 C.F.R. pt. 180, subpart C and
2 C.F.R. pt. 3000, subpart C throughout the term of this Contract, and further agrees to include a provision requiring
such compliance in its lower tier covered transactions.

b. COMPLIANCE WITH THE CONTRACT WORK HOURS AND SAFETY STANDARDS ACT.

1) Overtime requirements. No CONTRACTOR or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall require or permit any such
laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in
such workweek unless such laborer or mechanic receives compensation at a rate not iess than one and one-half times
the basic rate of pay for all hours worked in excess of forty hours in such workweek.

2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (1) of this section the CONTRACTOR and any subcontractor responsible therefor shall
be liable for the unpaid wages. In addition, such CONTRACTOR and subcontractor shall be liable to the United States,
for liquidated damages. Such liquidated damages shall be computed with respect to each individual laborer or
mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (1) of this section,
in the sum of $10 for each calendar day on which such individual was required or permitted to work in excess of the
standard workweek of forty hours without payment of the overtime wages required by the clause set forth in paragraph
(1) of this section.

3) Withholding for unpaid wages and liquidated damages. County shall upon its own action or
upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the CONTRACTOR or subcontractor under any such contract
or any other Federal contract with the same prime CONTRACTOR, or any other federally-assisted contract subject to
the Contract Work Hours and Safety Standards Act, which is held by the same prime CONTRACTOR, such sums as
may be determined to be necessary to satisfy any liabilities of such CONTRACTOR or subcontractor for unpaid wages
and liquidated damages as provided in the clause set forth in paragraph (2) of this section.

4) Subcontracts. The CONTRACTOR or subcontractor shall insert in any subcontracts the
clauses set forth in paragraph (1) through (4) of this section and aiso a clause requiring the subcontractors to include
these clauses in any lower tier subcontracts. The prime CONTRACTOR shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (1) through (4) of this section.

c FRAUD AND FALSE OR FRAUDULENT OR RELATED ACTS. The CONTRACTOR acknowledges
that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and Statements) applies to the CONTRACTOR's
actions pertaining to this contract.

d. INDEPENDENT CONTRACTOR. In the performance of services required under this Contract, the
CONTRACTOR is an “independent CONTRACTOR,” with the authority and responsibility to control and direct the
performance and details of the work and services required under this agreement; however, the COUNTY shall have a
general right to inspect work in progress to determine whether, in the COUNTY’s opinion, the services are being
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performed by the CONTRACTOR in compliance with this Contract. Unless otherwise provided by special condition, it
is understood that the COUNTY does not agree to use the CONTRACTOR exclusively, and that the CONTRACTOR
is free to contract to provide services to other individuals or entities while under contract with the COUNTY.

e. The CONTRACTOR and the CONTRACTOR’s employees and agents are not by reason of this
Contract, agents or employees of the COUNTY for any purpose, and the CONTRACTOR and the CONTRACTOR's
employees and agents shall not be entitled to claim or receive from the COUNTY any vacation, sick leave, retirement,
workers’' compensation, unemployment insurance, or other benefits provided to the COUNTY employees.

f. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the
CONTRACTOR'’S performance under this Contract. Furthermore, the CONTRACTOR intentionally, voluntarily, and
knowingly assumes the sole and entire liability to the CONTRACTOR'S employees and agents, and to any individuai
not a party to this Contract, for all loss, damage, or injury caused by the CONTRACTOR, or the CONTRACTOR'S
employees or agents in the course of their employment.

g The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county
taxes and fees which may become due and owing by the CONTRACTOR by reason of this Contract, including but not
limited to (i) income taxes, (i) employment related fees, assessments, and taxes and (i) general excise taxes. Unless
provided otherwise by agreement between the parties, the CONTRACTOR also is responsible for obtaining all licenses,
permits, and certificates that may be required in order to perform this Contract.

h. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State
of Hawaii, in accordance with Section 237-9, Hawaii Revised Statutes (“HRS"), and shall comply with all requirements
thereof. The CONTRACTOR shall obtain a tax clearance certificate with all requirements thereof. The CONTRACTOR
shall obtain a tax clearance certificate from the Director of Taxation, State of Hawaii, showing that all delinquent taxes,
if any, levied or accrued under State law against the CONTRACTOR have been paid and submit the same to the
COUNTY prior to commencing any performance under this Contract. The CONTRACTOR shall also be solely
responsible for meeting all requirements necessary to obtain the tax clearance certificate required for final payment
under Section 103-53, HRS and Paragraph 17 of these General Conditions.

i. The CONTRACTOR is responsible for securing all employee-related insurance coverage for the
CONTRACTOR and the CONTRACTOR's employees and agents that is or may be required by law, and for payment
of all premiums, costs, and other liabilities associated with securing the insurance coverage.

j- The CONTRACTOR shall obtain a certificate of compliance issued by the Department of Labor and
Industrial Relations, State of Hawaii, in accordance with section 103D-310, HRS, and sections 3-122-112, Hawaii
Administrative rules, ("HAR") that is current within six months of the date of issuance.

k. The CONTRACTOR shall obtain a certificate of good standing issued by the Department of
Commerce and Consumer Affairs, State of Hawaii, in accordance with section 103D-310, HRS, and section 3-122-112,
HAR, that is current within six months of the date of issuance.

3. PERSONNEL REQUIREMENTS.

a. The CONTRACTOR shall secure, at the CONTRACTOR’s own expense, all personnel required to
perform this Contract.

b. The CONTRACTOR shali ensure that the CONTRACTOR's employees or agents are experienced

and fully qualified to engage in the activities and perform the services required under this Contract, and that all
applicable licensing and operating requirements imposed or required under Federal, State or County law, and all
applicable accreditation and other standards of quality generally accepted in the field of the activities of such employees
and agents are complied with and satisfied.

4. NONDISCRIMINATION. No person performing work under this Contract, including any subcontractor,
employee, or agent of the CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable
Federal, State, or County law.

5. CONFLICTS OF INTEREST. The CONTRACTOR represents that neither the CONTRACTOR, nor any
employees or agent of the CONTRACTOR, presently has any interest, and promises that no such interest, direct or
indirect, shall be acquired, that would or might conflict in any manner or degree with the CONTRACTOR's performance
under this Contract.

6. SUBCONTRACTS AND ASSIGNMENTS; CHANGE OF NAME.

a. No assignment without consent. The CONTRACTOR shall not assign or subcontract any of the
CONTRACTOR'S duties, obligations, or interests under this Contract and no such assignment or subcontract shall be
effective unless (1) the CONTRACTOR obtains the prior written consent of the COUNTY and (2) the CONTRACTOR'S
assignee or subcontractor submits to the COUNTY a tax clearance certificate from the Director of Taxation, State of
Hawaii, showing that all delinquent taxes, if any, levied or accrued under State law against the CONTRACTOR'S
assignee or subcontractor have been paid. Additionally, no assignment by the CONTRACTOR of the CONTRACTOR'S
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right to compensation under this Contract shall be effective unless and until the assignment is approved by the
COUNTY.

b. Recognition of a successor in interest. When in the best interests of the COUNTY, a successor in
interest may be recognized in an assignment agreement in which the COUNTY, the CONTRACTOR and the assignee
or transferee (hereinafter referred to as the “Assignee”) agree that:

1) The Assignee assumes all of the CONTRACTOR'S obligations;
2) The CONTRACTOR remains liable for all obligations under this Contract but waives all
rights under this Contract as against the COUNTY; and
3) The CONTRACTOR shall continue to furnish, and the Assignee shall also furnish, all
required bonds.
C. Change of name. When the CONTRACTOR asks to change the name under which it hoids this

Contract with the COUNTY, the contract officer of the purchasing agency shall, upon receipt of a document acceptable
or satisfactory to said officer indicating such change of name (for example, an amendment to the CONTRACTOR'S
articles of incorporation), enter into an amendment to this Contract with the CONTRACTOR to effect such a change of
name. The amendment to this Contract changing the CONTRACTOR'’S name shall specifically indicate that no other
terms or conditions of this Contract are thereby changed.

d. Reports.  All assignment contracts and amendments to this Contract effecting changes of
CONTRACTOR’s name or novation hereunder shall be reported to the chief procurement officer as defined in section
103D-203(b), HRS, within 30 days of the date that the assignment contract or amendment becomes effective.

e. Actions affecting more than one purchasing agency. Notwithstanding the provisions of
Subparagraphs b. through d. herein, when the CONTRACTOR holds contracts with more than one purchasing agency
of the COUNTY, the assignment contracts and the novation and change of name amendments herein authorized shall
be processed only through the County Department of Finance

7. INDEMNIFICATION AND DEFENSE. Except as provided for in Section 103D-713, HRS, the CONTRACTOR
shall defend, indemnify and hold harmless the COUNTY, the contracting department and their directors, employees
and agents from and against all liability, loss, damage, cost and expense, including all attorneys’ fees and costs, and
all claims, suits and demands therefor, arising out of or in connection with any acts or omissions of the CONTRACTOR
or the CONTRACTOR’S employees, officers, agents or subcontractors under this Contract. The provisions of this
Paragraph shall remain in full force and effect notwithstanding the expiration or early termination of this Contract for
any reason.

8. COST OF LITIGATION. In case the COUNTY shall, without any fault on its part, be made a party to any
litigation commenced by or against the CONTRACTOR in connection with this Contract, the CONTRACTOR shall pay
any cost and expense incurred by or imposed on the COUNTY, including attorneys’ fees.

9. LIQUIDATED DAMAGES. When the CONTRACTOR is given notice of delay or nonperformance as specified
in Paragraph 13 (Termination for Default) and fails to cure in the time specified, it is agreed the CONTRACTOR shall
pay to the COUNTY the amount, if any, set forth in this Contract per calendar day from the date set for cure until either
(i) the COUNTY reasonably obtains similar goods or services, or both, if the CONTRACTOR is terminated for default,
or (ii) until the CONTRACTOR provides the goods or services, or both, if the CONTRACTOR is not terminated for
default. To the extent that the CONTRACTOR'’s delay or nonperformance is excused under Subparagraph 13.d.
(Excuse for Nonperformance or Delay Performance), liquidated damages shall not be assessable against the
CONTRACTOR. The CONTRACTOR shall remain liable for damages caused other than by delay. This Paragraph is
of no force and effect unless the amount of liquidated damages is specified in the Contract.

10. COUNTY’S RIGHT OF OFFSET. The COUNTY may offset against any monies or other obligations the
COUNTY owes to the CONTRACTOR under this Contract, any amounts owed to the COUNTY by the CONTRACTOR
under this Contract or any other contracts, or pursuant to any law or other obligation owed to the COUNTY by the
CONTRACTOR, including, without limitation, the payment of any taxes or levies of any kind or nature. The COUNTY
will notify the CONTRACTOR in writing of any offset and the nature of such offset. For purposes of this Paragraph,
amounts owed to the COUNTY shall not include debts or obligations which have been liquidated, agreed to by the
CONTRACTOR, and are covered by an installment payment or other settlement plan approved by the COUNTY,
provided, however, that the CONTRACTOR shall be entitled to such exclusion only to the extent that the
CONTRACTOR is current with, and not delinquent on, any payments or obligations owed to the COUNTY under such
payment or other settlement plan.

11. ADMINISTRATIVE, CONTRACTUAL, OR LEGAL REMEDIES. CONTRACTOR agrees to be bound by the
administrative, contractual, or legal remedies set forth in these General Terms and Conditions, and HRS Section 103D-
701, et seq., which govern CONTRACTOR's violation or breach of contract terms and appropriate sanctions and
penalties.
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12. SUSPENSION OF AGREEMENT. The COUNTY reserves the right at any time and for any reason to suspend
this Contract for any reasonable period, upon written notice to the CONTRACTOR in accordance with the provisions
herein.

a. Order to stop performance. The head of the purchasing agency may, by written order to the
CONTRACTOR at any time, and without notice to any surety, require the CONTRACTOR to stop all or any part of the
performance called for by this Contract. This order shall be for a specified period of time not exceeding sixty (60) days
after the order is delivered to the CONTRACTOR, unless the parties agree to any further period. Any such order shall
be identified specifically as a stop performance order issued pursuant to this section. Upon receipt of such an order,
the CONTRACTOR shall forthwith comply with its terms and take all reasonable steps to minimize the occurrence of
costs allocabie to the performance covered by the order during the period of performance stoppage. Before the stop
performance order expires, or within any further period to which the parties shall have agreed, the head of the
purchasing agency shall either:

1) Cancel the stop performance order; or
2) Terminate the performance covered by such order as provided in the termination for default
provision or the termination for convenience provision of this Contract.
b. Cancellation or expiration of the order. If a stop performance order issued under this section is

cancelled at any time during the period specified in the order, or if the period of the order or any extension thereof
expires, the CONTRACTOR shall have the right to resume performance. An appropriate adjustment shall be made in
the delivery or performance schedule or compensation, or both, and the Contract shail be modified in writing
accordingly, if:

1) The stop performance order results in an increase in the time required for, or in the
CONTRACTOR'S cost properly allocable to, the performance of any part of this Contract and
2) The CONTRACTOR asserts a claim for such adjustment within thirty (30) days after the end

of the period of performance stoppage provided that if the head of the purchasing agency decides that the facts justify
such action, any such claim asserted may be received and acted upon at any time prior to final payment under this
Contract.

c. Termination of stopped performance. If a stop performance order is not cancelled and the
performance covered by such order is terminated for default or convenience, the reasonable costs resulting from the
stop performance order shall be allowable by adjustment or otherwise.

d. Adjustment of price. Any adjustment in contract price made pursuant to this Paragraph shall be
determined in accordance with the price adjustment provisions of this Contract.

13. TERMINATION FOR DEFAULT.

a. Default. If the CONTRACTOR refuses or fails to perform any of the provisions of this Contract with
such diligence as will ensure its completion within the time specified in this Contract, or any extension thereof, or
otherwise fails to timely satisfy the Contract provisions, or commits any other substantial breach of this Contract, the
head of the purchasing agency may notify the CONTRACTOR in writing of the delay or non-performance and if not
cured in ten (10) days or any longer time specified in writing by the head of the purchasing agency, the head of the
purchasing agency may terminate the CONTRACTOR's right to proceed with the Contract or such part of the Contract
as to which there has been delay or failure to properly perform. In the event of termination in whole or in part the head
of the purchasing agency may procure similar goods or services in a manner and upon the terms deemed appropriate
by the head of the purchasing agency. The CONTRACTOR shall continue performance of the Contract to the extent it
is not terminated and shall be liable for excess costs incurred in procuring simitar goods and services.

b. CONTRACTOR'’S duties. Notwithstanding termination of the Contract and subject to any directions
from the head of the purchasing agency, the CONTRACTOR shall take timely, reasonable, and necessary action to
protect and preserve property in the possession of the CONTRACTOR in which the COUNTY has an interest.

c. Compensation. Payment for completed goods and services delivered and accepted by the COUNTY
shall be at the price set forth in the Contract. Payment for the protection and preservation of property shall be in an
amount agreed upon by the CONTRACTOR and the head of the purchasing agency. If the parties fail to agree, the
head of the purchasing agency shall set the amount subject to the CONTRACTOR’s rights under chapter 3-126, HAR.
The COUNTY may withhold from amounts due the CONTRACTOR such sums as the head of the purchasing agency
deems to be necessary to protect the COUNTY against loss because of outstanding liens or claims of former lien
holders and to reimburse the COUNTY for the excess costs incurred by the COUNTY in procuring similar goods and
services.

d. Excuse for nonperformance or delayed performance. Except with respect to defaults of
subcontractors, the CONTRACTOR shall not be in default by reason of any failure in performance of this Contract in
accordance with its terms, if the CONTRACTOR has notified the head of the purchasing agency within fifteen (15) days
after the cause of the delay and the failure arises out of causes including acts of God; acts of the public enemy; acts of
the State and any other governmental body in its sovereign or contractual capacity; fires; floods; epidemics; quarantine
restrictions; strikes or other fabor disputes; freight embargoes; or unusually severe weather. If the failure to perform is
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caused by the failure of a subcontractor to perform or to make progress, and if such failure arises out of causes similar
to those set forth above, the CONTRACTOR shall not be deemed to be in default, unless the goods and services to be
furnished by the subcontractor were obtainable from other sources in sufficient time to permit the CONTRACTOR to
meet the requirements of the Contract. Upon request of the CONTRACTOR, the head of the purchasing agency shall
ascertain the facts and extent of the failure, and, if he or she determines that any failure to perform was occasioned by
any one or more of the excusable causes, and that, but for the excusable cause, the CONTRACTOR'’S progress and
performance would have met the terms of the Contract, the delivery schedule or the time of performance shall be
revised accordingly, subject to the rights of the COUNTY under the clause entitled, in fixed-price contracts, “Termination
for Convenience,” and in cost-reimbursement contracts, “Termination.” As used in this Paragraph the term
*subcontractor’ means subcontractor at any tier.

e. Erroneous termination for default. If, after notice of termination of the CONTRACTOR's right to
proceed under this Paragraph, it is determined for any reason that the CONTRACTOR was not in default under this
Paragraph, or that the delay was excusable under the provisions of Subparagraph d., “Excuse for nonperformance or
delayed performance,” the rights and obligations of the parties shall be the same as if the notice of termination had
been issued pursuant to Paragraph 14.

f. Additional rights and remedies. The rights and remedies provided in this Paragraph are in addition
to any other rights and remedies provided by law or under this Contract.

14. TERMINATION FOR CONVENIENCE BY THE COUNTY.

a. Termination for convenience. The head of the purchasing agency may, when the interests of the
COUNTY so require, terminate this Contract in whole or in part, for the convenience of the COUNTY. The head of the
purchasing agency shall give written notice of the termination to the CONTRACTOR specifying the part of the Contract
terminated and when such termination becomes effective.

b. CONTRACTOR's obligations. The CONTRACTOR shall incur no further obligations in connection
with the terminated performance, and on the date(s) set in the notice of termination the CONTRACTOR shall stop
performance to the extent specified. The CONTRACTOR shall also terminate outstanding orders and subcontracts as
they relate to the terminated performance. The CONTRACTOR shall settle the liabilities and claims arising out of the
termination of subcontracts and orders connected with the terminated performance subject to the County’s approval.
The head of the purchasing agency may direct the CONTRACTOR to assign the CONTRACTOR'S right, title, and
interest under terminated orders or subcontracts to the COUNTY. The CONTRACTOR must still complete the
performance not terminated by the notice of termination and may incur obligations as are necessary to do so.

c. Right to goods and work product. The head of the purchasing agency may require the
CONTRACTOR to transfer title and deliver to the COUNTY in the manner and to the extent directed by the head of the
purchasing agency:

1) Any completed goods or work product or both; and

2) The partially completed goods and materials, parts, tools, dies, jigs, fixtures, plans,
drawings, information, and contract rights (hereinafter called "manufacturing material') as the CONTRACTOR has
specifically produced or specially acquired for the performance of the terminated part of this Contract. The
CONTRACTOR shall, upon direction of the head of the purchasing agency, protect and preserve property in the
possession of the CONTRACTOR in which the COUNTY has an interest. If the head of the purchasing agency does
not exercise this right, the CONTRACTOR shall use CONTRACTOR's best efforts to sell such goods and manufacturing
materials. Use of this Paragraph in no way implies that the COUNTY has breached the Contract by exercise of the
termination for convenience provision.

d. Compensation.

1) The CONTRACTOR shall submit a termination claim specifying the amounts due because
of the termination for convenience, together with cost or pricing data to the extent required by subchapter 15, chapter
3-122 of the HAR, bearing on the claim. If the CONTRACTOR fails to file a termination claim within one year from the
effective date of termination, the head of the purchasing agency may pay the CONTRACTOR, if at all, an amount set
in accordance with (d)(3) below.

2 The head of the purchasing agency and the CONTRACTOR may agree to a settlement
provided the CONTRACTOR has filed a termination claim supported by cost or pricing data submitted to the extent
required by subchapter 15, chapter 3-122, HAR, and that the settlement does not exceed the total Contract price plus
settlement costs reduced by payments previously made by the COUNTY, the proceeds of any sales of goods and
manufacturing materials under Subparagraph c. of this Paragraph, and the Contract price of the performance not
terminated.

3) Absent complete agreement under Subparagraph (d)(2) above, the head of the purchasing
agency shall pay the CONTRACTOR the following amounts, provided payments agreed to under Subparagraph d.2)
shall not duplicate payments under this Subparagraph for the following:

(A) Contract prices for goods or services or both accepted under the Contract;
(B) Costs incurred in preparing to perform and performing the terminated portion of
the work or performance plus a five per cent markup on actual direct costs on the portion of the work or performance,
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the markup shall not include anticipatory profit or consequential damages, less amounts paid or to be paid for accepted
goods or services or both; provided, however, that if it appears that the CONTRACTOR would have sustained a loss if
the entire Contract would have completed, no markup shall be allowed or included and the amount of compensation
shall be reduced to reflect the anticipated rate of loss;

(©) Subject to the prior approval of the head of the purchasing agency, costs of settling
and paying claims arising out of the termination of subcontracts or orders pursuant to Subparagraph b. Subcontractors
shall be entitied to a markup of no more than ten per cent on direct costs incurred to the date of termination. These
costs must not include costs paid in accordance with Subparagraph (d)3)(B).

(D) The total sum to be paid the CONTRACTOR under this Subparagraph shall not
exceed the total Contract price reduced by the amount of payments otherwise made, the proceeds of any sales of
supplies and manufacturing materiais under Subparagraph ¢.3) and the Contract price of performance not terminated.

4) Costs claimed, agreed to, or established under Subparagraphs d.2) and d.3) above shall be
in accordance with Chapter 3-123, HAR.

15. CLAIMS BASED ON THE HEAD OF THE PURCHASING AGENCY’S ACTIONS OR OMISSIONS.

a. Change in scope. If any action or omission on the part of the head of the purchasing agency (which
term includes the designee of such person) requiring performance changes within the scope of the Contract constitutes
the basis for a claim by the CONTRACTOR for additional compensation, damages or an extension of time for
completion, the CONTRACTOR shall continue with performance of the Contract in compliance with the directions or
orders of proper officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any claim for
additional compensation, damages or extension of time for completion, provided:

1) The CONTRACTOR shall have given written notice to the head of the purchasing agency:

(A) Prior to the commencement of the performance invoived, if at that time the
CONTRACTOR knows of the occurrence of such action or omission;

(B) Within thirty (30) days after the CONTRACTOR knows of the occurrence of such
action or omission, if the CONTRACTOR did not have such knowledge prior to the commencement of the performance
or

(C) Within such further time as may be allowed by the head of the purchasing agency
in writing.

2) This notice shall state that the CONTRACTOR regards the act or omission as a reason
which may entitle the CONTRACTOR to additional compensation, damages or an extension of time. The head of the
purchasing agency or his or her designee, upon receipt of such a notice, may rescind such action, remedy such
omission or take such other steps as may be deemed advisable in the discretion of the head of the purchasing agency
or his or her designee.

3) The notice required by Subparagraph a.1) of this Paragraph must describe as clearly as
practicable, at the time, the reasons why the CONTRACTOR believes that additional compensation, damages or an
extension of time may be remedies to which the CONTRACTOR is entitled; and

4) The CONTRACTOR must maintain and, upon request, make available to the head of the
purchasing agency within a reasonable time, detailed records to the extent practicable, and other documentation and
evidence satisfactory to the COUNTY, of the claimed additional costs or an extension of time in connection with such
changes.

b. Nothing herein contained, however shall excuse the CONTRACTOR from compliance with any rules
or laws precluding any County officers and CONTRACTOR from acting in collusion or bad faith in issuing or performing
change orders which are clearly not within the scope of the Contract.

c. Any adjustment in the price made pursuant to this Paragraph shall be determined in accordance with
the price adjustment provisions of the Contract and these General Conditions.

16. COST AND EXPENSE. Any reimbursement due the CONTRACTOR for per diem and transportation
expenses under this Contract shall be subject to chapter 3-123 (Cost Principles), HAR, and the following guidelines:

a. Reimbursement for air transportation shall be for actual cost or coach class airfare, whichever is less.

b. Reimbursement for ground transportation costs shall not exceed the actual cost of renting an
intermediate-sized vehicle.

c. Unless prior written approval of the head of the purchasing agency is obtained, reimbursement for

subsistence allowable allowance (i.e., hotel and meals) shall not exceed the applicable daily authorized rates for inter-
island or out-of-state travel for County officers and employees in the executive branch who are excluded from collective
bargaining coverage No other travel or living expense (e.g., tips, entertainment, alcohol, etc.) shall be reimbursed by
the COUNTY, other than those items listed in Subparagraphs a. and b. of this Paragraph. Invoices shail document the
days of travel by including the name of the traveler, itinerary, airfare receipt, hotel receipt, and ground transportation
receipts. All travel must be pre-approved by the COUNTY Officer-in-Charge.
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d. CONTRACTORS with an office located on the same island as the site of the services to be provided
pursuant to this Contract are not entitled to per diem or transportation expense reimbursement unless expressly
specified in the Contract.

17. PAYMENT PROCEDURES; FINAL PAYMENT; TAX CLEARANCE.

a. Original invoices required. All payments under this Contract shall be made only upon submission by
the CONTRACTOR of original invoices specifying the amount due and certifying that services requested under the
Contract have been performed by the CONTRACTOR according to the Contract.

b. Subiject to available funds. Such payments are subject to availability of funds, and all payments shall
be made in accordance with and subject to Article 9 of the County of Maui Charter.
C. Payment only for work under contract. The COUNTY is not responsible to pay for work performed

by CONTRACTOR or its subcontractors that is not in this Contract and any amendments or change orders thereto.
CONTRACTOR must follow Paragraph 19, Contract Modifications, or Paragraph 20, Change Orders, and must have
proper authorization before performing work outside the original Contract.

d. Compensation Retained.

1) Pursuant to §103-32.1(a), HRS, the County may retain a portion of the amount due under
the contract to the CONTRACTOR to ensure proper performance of the contract, provided that the sum withheld shall
not exceed five percent (5%) of the amount due the CONTRACTOR and that after fifty percent (50%) of the contract is
completed and progress is satisfactory, no additional sum shall be withheld; provided further that if progress is not
satisfactory, the Procurement Officer may continue to withhold as compensation retained sums not exceeding five
percent (5%) of the amount due the CONTRACTOR,; provided further that the compensation retained shail not include
sums deducted and withheld separately as liquidated damages from moneys due or that may become due the
CONTRACTOR under the contract.

2) The County may enter into an agreement with the CONTRACTOR which will allow the
CONTRACTOR to withdraw from time to time the whole or any portion of the sum retained under sub-paragraph (a)
upon depositing with the County any general obligation bond of the State or its political subdivisions with a market value
not less than the sum to be withdrawn; provided that the County may require that the total market value of such bond
be greater than the sum to be withdrawn.

e. Final payment. Final payment under this Contract shall be subject to sections 103-53 and 103D-328,
HRS, which require a tax clearance from the Director of Taxation, State of Hawaii, and the Internal Revenue Service,
U.S. Department of Treasury, showing that all delinquent taxes, if any, levied or accrued under state law and the Internal
Revenue Code of 1986, as amended, against the CONTRACTOR have been paid. Further, in accordance with section
3-122-112, HAR, CONTRACTOR shall provide a certificate affirming that the CONTRACTOR has remained in
compliance with all applicable laws as required by this section.

18. FEDERAL OR STATE FUNDS. If this Contract is payable in whole or in part from federal or state of Hawaii
("State”) funds, CONTRACTOR agrees that, as to the portion of the compensation under this Contract to be payable
from federal or State funds, the CONTRACTOR shall be paid only from such funds received from the federal or State
government, and shall not be paid from any other funds. Failure of the County to receive anticipated federal or State
funds shail not be considered a breach by the County or an excuse for nonperformance by the CONTRACTOR.

19. CONTRACT MODIFICATIONS.

a. Modification in writing; no verbal modification. At any time, and without notice to any surety, the head
of the purchasing agency, subject to mutual agreement of the parties to the Contract in writing and all appropriate
adjustments, may make modifications within the general scope of this Contract to include any one or more of the
following:

1) Drawings, designs, or specifications, for the goods to be furnished or services to be
performed;
2) Method of shipment or packing;
3) Place of delivery,
4) Description of services to be performed,;
5) Time of performance (l. e., hours of the day, days of the week, etc.);
6) Place of performance of the services; or
7) Other provisions of the contract accomplished by mutual action of the parties to the contract.
b. No verbal modification. No verbal modification, alteration, amendment, change or extension of any
term, provision or condition of this Contract shall be permitted or acknowledged.
c. Adjustment of price or time for performance. f any modification increases or decreases the

CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this Contract, an
adjustment shall be made and this Contract modified in writing accordingly. Any adjustment in price made pursuant to
this clause shall be determined, where applicable, in accordance with the price adjustment clause of this Contract or
as negotiated.
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d. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder shall
be allowed if the claim is not received by the head of the purchasing agency prior to final payment under this Contract.

e. Other claims not barred. In the absence of a written modification to the Contract, nothing in this clause
shall be deemed to restrict the CONTRACTOR’S right to pursue a claim under this Contract or for a breach of contract.

f. Professional Services Contract. |If this is a professional services contract awarded pursuant to
Section 103D-304, HRS, any modification, alteration, amendment, change or extension of any term, provision or
extension of this Contract which increases the amount payable to the CONTRACTOR by at ieast $25,000.00 and ten
per cent (10%) or more of the initial Contract price must receive the prior approval of the County Director of Finance.

Tax clearance. The COUNTY may, at its discretion, require the CONTRACTOR to submit to the
COUNTY, pl'lOf to the COUNTY's approval of any modification, alteration, amendment, change or extension of any
term, provision or condition of the Contract, a tax clearance from the Director of Taxation, State of Hawaii, showing that
all delinquent taxes, if any, levied or accrued against the CONTRACTOR have been paid.

h. Sole source agreements. Amendments to sole source agreements that would change the original
scope of the agreement, or increase the original contract price by ten percent or more, may only be made with the
approval of the Chief Procurement Officer. Annual renewal of a sole source agreement for services shall not be
submitted as an amendment.

20. CHANGE ORDERS. A change order is a written order signed by the head of the purchasing agency, directing
the CONTRACTOR to make changes which the ‘changes clause” described below authorizes the head of the
purchasing agency to order without the consent of the CONTRACTOR.

a. Changes Clause Generally. By written order, at any time, and without notice to any surety, the head
of the purchasing agency may, unilaterally, order of the CONTRACTOR:
1) Changes in the work within the scope of the Contract; and
2) Changes in the time of performance of the Contract that do not alter the scope of the

contract work.

b. Adjustments of price or time for performance. If any change order increases or decreases the
CONTRACTOR'’S cost of, or the time required for, performance of any part of the work under this Contract, an
adjustment shall be made and the Contract modified in writing accordingly. Any adjustment in contract price made
pursuant to this clause shall be determined, where applicable, in accordance with the price adjustment provision of this
Contract. Failure of the parties to agree to an adjustment in contract price shall be resolved in accordance with
Subparagraph a.5) of Paragraph 21 on Price Adjustment. Failure of the parties to agree to an adjustment in time shall
not excuse the CONTRACTOR from proceeding with the Contract as changed, provided that the head of the purchasing
agency, within fourteen days after the changed work commences, makes the provisional adjustments in time as the
head of the purchasing agency deems reasonable. The right of the CONTRACTOR to dispute the contract price or time
required for performance or both shall not be waived by its performing the work, provided however, that it follows the
written notice requirements for disputes and claims established by the Contract.

c. Time period for claim. Except as may be provided otherwise by section 103D-501(b), HRS, the
CONTRACTOR must file a written claim disputing the contract price or time provided in a change order within ten days
after receipt of a written change order, unless such period for filing is extended by the head of the purchasing agency
in writing. The requirement for filing a timely written claim cannot be waived and shall be a condition precedent to the
assertion of a claim.

1) Claim barred after final payment. No claim by the CONTRACTOR for an adjustment
hereunder shall be allowed if the claim is not received by the head of the purchasing agency prior to final payment
under this Contract.

2) Other claims not barred. In the absence of such a change order, nothing in this clause shall
be deemed to restrict the CONTRACTOR'’S right to pursue a claim under the Contract or for breach of contract.

21. P