IT Committee

From: Melody Andrion <Melody.Andrion@co.maui.hi.us>

Sent: Friday, October 29, 2021 11:53 AM

To: IT Committee

Cc: Jennifer Oana; Laksmi M. Abraham

Subject: IT-38 Community Facilities Districts with Memo

Attachments: IT-38 2021-10-29 RFLS Closing Community Facilities District.pdf

See attached closing of RFLS received on 08/31/2021 regarding the subject matter. Thanks!

NOTICE: The information in this transmittal (including attachments, if any) is privileged and confidential and is intended only for the
recipient(s) listed above. Any review, use, disclosure, distribution or copying of this transmittal is prohibited except by or on behalf
of, the intended recipient. If you have received this transmittal in error, please notify me immediately by reply email and destroy all
copies of the transmittal. Thank you.



REQUEST FOR LEGAL SERVICES

RECEIVED

By Dept. of the Corporation Counsel at 4:07 pm, Aug 31, 2021

Date: August 31, 2021
From: Yuki Lei K. Sugimura, Chair

Infrastructure and Transportation Committee
TRANSMITTAL

Memo to: DEPARTMENT OF THE CORPORATION COUNSEL
Attention: Jennifer Oana, Esq.

Subject: COMMUNITY FACILITIES DISTRICTS (IT-38)
Background Data: Please review and provide comments on the attached draft Community

Facilities District Procedural Guidelines. Please email response to

it.committee@mauicounty.us.
Work Requested: [ ] FOR APPROVAL AS TO FORM AND LEGALITY

[X] OTHER: Legal comments on draft procedural guidelines.

Requestor's signature Contact Person

Laksmi Abraham

Yuki Lei K. Sugimura (Telephone Extension: 7659)
[X] ROUTINE (WITHIN 15 WORKING DAYS) [ ] RUSH (WITHIN 5 WORKING DAYS)
[ ] PRIORITY (WITHIN 10 WORKING DAYS) [ ] URGENT (WITHIN 3 WORKING DAYS)

[] SPECIFY DUE DATE (IF IMPOSED BY SPECIFIC CIRCUMSTANCES):
REASON:

FOR CORPORATION COUNSEL'S RESPONSE

2021-0015 maa

ASSIGNED TO: ‘J M C ASSIGNMENT NO. BY:

TO REQUESTOR: [ ] APPROVED |[] DISAPPROVED X] OTHER (SEE COMMENTS BELOW)
[ ] RETURNING--PLEASE EXPAND AND PROVIDE DETAILS REGARDING ITEMS AS NOTED

COMMENTS (NOTE - THIS SECTION NOT TO BE USED FOR LEGAL ADVICE)..
Please see attached memo dated 10/29/2021.

DEPARTMENT OF THE CORPORATION COUNSEL

Date 10/29/2021 By /sl J.0.

(Rev. 7/03)

it:1tr:038acc01:lma

Attachment


mailto:it.committee@mauicounty.us
MAAND
Received

MAAND
Typewritten Text
JMO

MAAND
Typewritten Text
2021-0015

MAAND
Typewritten Text
maa



































MICHAEL P. VICTORINO
Mayor

MOANA M. LUTEY
Corporation Counsel

‘F‘i‘r"S‘g]EDLe‘fu‘fy- THOMSON DEPARTMENT OF THE CORPORATION COUNSEL
COUNTY OF MAUI
LYDIA A. TODA 200 SOUTH HIGH STREET, 3*° FLOOR

Risk Management Officer
s gement Office WAILUKU, MAUI, HAWAII 96793
EMAIL: CORPCOUN@MAUICOUNTY.GOV
TELEPHONE: (808) 270-7740
FACSIMILE: (808) 270-7152

October 29, 2021

To: Councilmember Yuki Lei Sugimura

SUBJECT: Draft Community Facilities District Procedural Guidelines

Dear Councilmember Sugimura,

In response to your request for comments regarding the draft Community
Facilities District Procedural Guidelines (“CFD Procedural Guidelines”), our
office offers the following remarks. Thank you for the opportunity to work on
this.

Chapter 46-80.1, Hawaii Revised Statutes (“HRS”), enables the County of
Maui to create a CFD by ordinance. Chapter 3.75, Maui County Code (“CFD
Ordinance”), describes the process by which a CFD may be created and
administered. As a preliminary note, adoption of procedural guidelines is not
required by State or County law.

Pursuant to Section 4-1 of the Maui County Charter, every legislative act
of the Council shall be by ordinance or resolution. The Council may consider
adopting the proposed CFD Procedural Guidelines by resolution and using it as
a guidance document. However, the proposed CFD Procedural Guidelines
contain language that differs from the CFD Ordinance. Conflicting provisions
could result in uneven or inconsistent application of the CFD ordinance.
Amending the CFD Ordinance is advised if the Council would like to change its
requirements.

On a project-specific basis, the proposed CFD Procedural Guidelines could
serve as a guidance document that could be helpful in analyzing and
implementing the CFD Ordinance. The language contained in the draft CFD
Procedural Guidelines appears to be tailored to the Kahana Bay CFD, and the
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Council could use the document in its consideration of the project. Permanent
changes should be adopted by ordinance.

Section I. Introduction. “Guidelines” is misspelled in the second
paragraph.

Section III. Applications; Conditions; Deposits. The first paragraph
contemplates that no conditions or deposits shall be required for County-
initiated CFDs. This statement should be vetted by the Council, as there have
been other types of situations (i.e., community plan amendments) that are
initiated by individual councilmembers at the request of private developers. The
proposed sentence may absolve such a private developer from having to deposit
fees for consultants that would otherwise be required of a private developer not
having the assistance of a councilmember.

The third paragraph requires a deposit of not less than $75,000, as
required by the County. It also states the deposit may be increased upon
demand of the County and must be paid within ten business days of such written
demand. Section 3.75.100, Maui County Code (“MCC”), does not include these
specifications. It may be more appropriate to adopt such specifications by
ordinance.

The fourth paragraph requires an Applicant to prepare and submit a plan
to address administrative, operational, and maintenance-related expenses for
the CFD project. This plan should be reviewed and approved by the Director of
the Department of Finance and the department head of the County department
that will have the administrative, operational, and maintenance-related
jurisdiction over the CFD project upon dedication to the County. The Council
should consider amending Chapter 3.75, MCC, to add a new provision to address
these matters in the Code. Also in the fourth paragraph, “addresses” should be
changed to “address”.

Section VI. County Staff Review. Subsection C references Chapter
3.75.C, MCC. I believe the correct reference is simply Chapter 3.75, MCC.

Section V. Performance of Work. Our office advises seeking
confirmation from Katten, bond counsel for the County, that the draft CFD
Procedural Guidelines adequately address concerns raised in the memorandum
from Katten to the Department of Finance dated May 28, 2021 (“May 28, 2021
Katten memorandum?).

Pursuant to this section, the County or State may consider third-party
agreements or partnerships to manage and complete the public infrastructure
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improvement work. It is unclear what authority the County has to include the
State in this provision. Further, the Council should consider the implications of
entering into a third-party agreement or partnership whereby the County or
State takes ownership over a project that was overseen, reviewed, and otherwise
managed by a third-party. Any such costs of the third-party consultant should
be considered additional “costs of the special improvement” to be paid through
the special tax.

Section VI. Priorities for Financing. Section 3.75.050, MCC,
already details the types of special improvements that may be financed by a CFD.

Section VII. Dedication of Real Property. This section should more
clearly state that the Applicant must comply with all environmental
requirements, including but not limited to the requirements of Chapter 343,
HRS, if applicable. Further, that if for any reason the Environmental Assessment
or Environmental Impact Statement is challenged, the Applicant shall be solely
responsible for all costs involved in defending the EA or EIS, including any legal
fees and costs. Until the challenge is resolved, the County would not be obligated
to accept the CFD project.

Section VIII. Credit Quality Requirements for CFD Bond Issues.
Please verify with Katten that concerns raised in the May 28, 2021
memorandum have been addressed.

Section IX. Property Appraisals. Again, please confirm with Katten
that the draft CFD Procedural Guidelines address the concerns outlined in the
May 28, 2021 memorandum. Subsection IX.B may conflict with Real Property
Assessment Division appraisal methods. Accordingly, the Council should
consider the implications, if any, of requiring an appraisal by income discounted
cash flow method.

Subsections IX.D and IX.E add a significant amount of detail not otherwise
included in the MCC. Adopting such language by ordinance may be more
appropriate.

Section X. Disclosure to Prospective Property Purchasers. There
appear to be typographical errors in the first sentence. The correct references
are to “HRS” and MCC 3.75.350. Further, the Ordinance of Formation and the
Special Tax Lien, at least, should be recorded in the Bureau of Conveyances or
the Land Court of the State of Hawaii, as applicable, against the subject parcel.

Section XI. Equity of Special Tax Formulas and Maximum Special
Taxes. Subsection XI.A appears to require special taxes to be allocated and
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apportioned on a reasonable basis to all categories and classes of property (other
than exempt property) within the CFD that receive general or special benefit from
the Public Infrastructure financed through the CFD. This language differs
significantly from that of Section 3.75.260, MCC, which allows the Council
greater discretion in levying and apportioning special taxes within the CFD.

Subsection XI.B includes a total tax burden limit of 2% of the expected
assessed value of such parcel upon completion of the improvements. This limit
is not included in Chapter 3.75, MCC, and it is unclear why it is included in the
draft CFD Procedural Guidelines.

Subsection XI.C contains factors the Council may consider in its analysis
of a CFD proposal and special tax apportionment. However, Chapter 3.75, MCC,
is much broader and allows the Council greater discretion to apportion special
taxes on a project-by-project basis.

Subsection XI.D contains a 2% cap on the annual increase in the
maximum special tax for any residential parcel. This appears to be more
restrictive than set out in Section 3.75.260, MCC.

Regarding Subsection XI.E, pursuant to Section 3.75.290, MCC, the
Council may allow or prohibit the prepayment of special taxes or specify
conditions under which special taxes may be prepaid and permanently satisfied.
The draft CFD Procedural Guidelines conflict with the corresponding provisions
in the MCC.

Subsection XI.F discusses foreclosure covenants. Section 3.75.330, MCC,
discusses foreclosure in the event of delinquency in payment special taxes. It is
unclear why additional language is needed in the draft CFD Procedural
Guidelines and/or whether such language should be adopted by ordinance.

Section XII. Disclosure to Bondholders. Please consult with
Katten to ensure the concerns raised in the May 28, 2021 memorandum have
been addressed in this section.

General Comments. The purpose of the draft CFD Procedural
Guidelines is unclear. Adoption of Procedural Guidelines is not required by State
or County law. In addition, much of the language overlaps with the provisions
contained in Chapter 3.75, MCC, and some of the remaining language appears
to be more restrictive than what is required by the MCC.

Section 46-80.1, HRS, and Chapter 3.75, MCC, give broad discretion to
the Council to create CFDs on a project-by-project basis. Recognizing the many
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types of allowable improvements detailed in Section 3.75.050, MCC, it seems
broader Council discretion would be advantageous so that Council can examine
each proposal on its merits and tailor the CFD specifications accordingly.

Our office defers to bond counsel regarding any bond-specific provisions.

Sincerely,
/sl Stephanie M. Chen
/sl Jennifer M.P.E. Oana

STEPHANIE M. CHEN
JENNIFER M.P.E. OANA
Deputies Corporation Counsel
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